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Supreme  Court  of  California. 

Depabtment  No.  2. 


[Filed  January  20,  1881.] 

No.  5558. 

ISAAC  E.  DAVIS  et  al.,  Appellants, 
vs. 

THE   SPRING  VALLEY  WATER  WORKS  COMPANY 

ET  AL.,  Respondents. 

"AcTUJLL  PoesBflszoN  "  BEQuntBD  BY  THE  "  Yan  Nkss  Obdinance."  The 
patting  of  a  fence,  confdsting  of  posts  and  two  boards  nailed  on  them 
horizontally,  on  three  sides  of  a  tract  of  forty  acres  of  land  in  San 
Francisco,  leaving  the  fourth  side  open  and  without  any  natural 
bam^rs  to  keep  cattle  in,  and  the  turning  of  a  pair  of  oxen  on  the  land 
on  seyeral  occasions  for  a  few  days  at  a  time,  did  not  constitute  an 
'*  actaal  possession'*  within  the  meaning  of  the  Van  Ness  Ordinance. 

.Appeal  from  the  District  Court  of  the  Twelfth  Judicial 
Dishict,  City  and  County  of  San  Francisco. 

G:  F.  d  W.  H,  Sharp,  for  appellants. 
Sharp  (k  Lloyds  and  CampbeU;  Fox  dk  Campbell,   for  re- 
spondents. 

MoBBiBON,  C.  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  action  of  ejectment  to  recover  a  certain  tract  of 
li^d  situate  in  the  City  and  County  of  San  Francrsco,  and 
oontaininK  about  forty  acres.  The  case  was  tried  by  the 
Court,  judgment  passed  for  defendant,  and  plaintiff  moved 
for  a  new  trial,  which  was  denied  by  the  Court.  The  appeal 
is  from  the  order  of  the  Court  denying  plaintiff's  motion  for 
a  new  trial. 
The  following  were  some  of  the  findings  of  the  Court : 
••  That  in  1853  Otis,  the  grantor  of  the  plaintife,  erected 
two  fences,  which  ran  easterly  across  and  beyond  the  Presidio 
road  upon  the  same  lines  with  the  northern  and  southern 
fences  of  the  Bird's  Nest,  lying  west  of  the  road  to  the  east- 
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ward;  these  two  fences  were  united  by  a  third  fence  which 
ran  north  and  south;  that  these  three  fences,  with  a  picket 
fence  which  ran  along  the  west  side  of  the  road,  constituted 
an  inclosure.  That  these  fences  Tvere  built  of  posts  and  two 
boards  of  irregular  widths,  placed  horizontally  from  post  to 
post.  That  this  inclosure  remained  intact  but  a  day  or  two, 
when  the  northern  and  southern  lines  were  broken  down 
where  they  crossed  the  Presidio  road;  that  within  a  few  days 
said  Otis  erected  another  fence  of  the  same  character  along 
the  western  side  of  the  road,  which,  with  those  already 
described,  constituted  an  inclosure. 

''That  this  inclosure  continued  in  good  order  until  the 
summer  of  1855. 

"That  the  tract  to  the  east  of  the  road* was  never  applied 
to  any  use  by  said  Otis,  his  successors,  or  the  plaintiffs,  or 
any  of  their  grantors,  except  that  in  1854,  on  two  or  three 
occasions,  a  pair  of  work-oxen  were  turned  into  the  lot  for  a 
few  days  at  a  time,  and  that  the  said  last-mentioned  tract,  on 
the  east  side  of  the  road,  are  the  premises  in  controversy  in 
this  suit.  That  said  premises  are  situated  in  the  Qity  and 
County  of  San  Francisco,  and  within  the  provisions  of  the 
Act  of  the  Legislature  of  the  State  of  Caufomia,  approved 
March  11, 1858,  entitled  'An  Act  concerning  the  City  of  San 
Francisco  '  and  to  ratify  and  conform  certain  ordinances  of 
the  Common  Council  of  said  city,  and  under  the  provisions 
of  the  orders  and  ordinances  therein  recited  and  referred  to. 

"  That  the  plaintiff,  Davis,  in  1860,  erected  a  good  and 
substantial  fence  along  the  northern  and  southern  lines  of 
the  larger  tract,  commencing  on  the  east  side  of  the  road  and 
on  the  eastern  side  of  the  premises  in  controversy,  which 
continued  for  two  years  and  until  the  entry  of  defendants; 
that  he  did  not  build  any  fence  along  the  eastern  side  of  the 
road,  but  the  tract  was  left  open  on  the  western  side  and  did 
not  inclose  the  premises  in  controversy. 

"That  the  acts  aforesaid  did  not  constitute  an  actual  pos- 
session of  the  premises  in  controversy,  or  a  possession  of  the 
same  as  required  under  the  Van  Ness  ordinance. 

"  That  the  plaintiffs  have  no  title  to  the  premises  herein- 
after described,  or  any  part  thereto. 

"  That  there  never  was  any  other  acts  of  possession  by  or 
on  the  part  of  the  plaintiffs,  their  grantors,  or  anj  of  them,  in 
or  upon  the  premises  in  the  answer  herein  mentioned,  or  any 
part  thereof. ' 

.  It  is  claimed,  on  behalf  of  the  appellant,  that  a  possession 
of  the  premises  in  controversy  was  shown  in  him,  and  those 
under  whom  he  claimed,  which  was  sufficient  under  the  Van 
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Ness  ordinance.  It  is  not  pretended,  howeyer,  that  there 
was  any  fence  along  the  west  line  of  the  tract.  All  that 
plaintiff  claims  is  that  a  larger  tract  was  at  one  time  fenced, 
and  sabseqnentlj  the  Presidio  road  was  extended  across 
this  larger  tract,  and  a  fence  was  thereupon  built  along  the 
west  line  of  the  road  forming  a  complete  inclosure  of  that 
portion  of  tract  lying  west  of  the  roaa,  but  leaving  the  west 
line  of  that  portion  of  the  land  situate  on  the  east  side  of 
the  road  inclosed  on  only  three  sides.  There  was  no  fence 
along  the  west  line.  This  fact  is  shown  by  the  diagram  ex- 
hibited to  the  Court  by  both  sides  during  the  argument. 

Speaking  of  ^the  character  of  possession  required  under 
the  Van  Ness  ordinance,  the  Court  says :  **  By  actual  posses- 
sion, as  the  terms  are  here  used,  is  meant  that  possession 
which  is  accompanied  with' the  real  and  effectual  enjoyment 
of  the  property.  It  is  the  possession  which  follows  the  sub- 
jection of  the*  property  te  the  will  and  dominion  of  the 
claimant  to  the  exclusion  of  others;  and  this  possession 
must  be  evidenced  by  occupation  or  cultivation,  or  other  ap- 
propriate use,  according  to  the  locality  and  character  of  the 
particular  premises.  An  inclosure,  by  an  ordinary  fence,  of 
the  premises  without  residence  thereon,  or  improvement  or 
cultivation,  or  other  acts  of  ownership,  is  of  itself  insuffi- 
cient. An  inclosure  of  this  character  is  by  itself  only  the 
declaration  of  an  intention  to  appropriate  and  possess  the 
premises;  it  does  not,  unaccompanied  with  any  other  acts, 
constitute  the  actual  possession  which  the  ordinance  con- 
templates." {Wolf  vs.  Baldmn,  19  Cal.  313.  See  also 
Bovel  vs.  Rollins  et  ah,  30  Cal.  408;  Brumagim\a.  Bradshaw, 
39  Cal.  24;  Walsh  ys.  HUl,  41  Cal.  582). 

It  is  claimed  that  the  land  on  the  east  side  of  the  Presidio 
road  was  protected  along  ite  west  line  by  natural  barriers, 
which,  together  with  the  fences  on  the  other  three  sides  of 
the  tract,  constituted  a  complete  inclosure.  But  the  evi- 
dence does  not  show  that  there  are  any  such  natural  barriers. 
Indeed,  the  evidence  of  the  plaintiff  himself  is  adverse  to 
such  a  conclusion.  He  says  ''the  land  east  of  the  road 
would  not  form  a  natural  barrier  to  keep  cattle  in  without  a 
fence." 

In  view  of  the  findings  of  the  Court  and  the  evidence  in 
the  case,  we  are  of  opinion  that  no  such  possession  was 
shown  in  the  plaintiff  or  his  grantors  as  was  required  under 
the  Van  Ness  ordinance,  and  we  find  nothing  in  the  case  to 
justify  us  in  disturbing  the  order  of  the  Court  below. 

Order  affirmed. 

We  concur:  Sharpstein,  J.,  Myrick,  J. 
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No.  10,546. 

THE  PEOPLE,  Eespondent, 

vs. 
LUIS  EAMIEEZ.  Appellant. 

Criminal  Law — One  Witness  May  bb  Intbrpbetbb  pob  Otheb  Witnesses 
BEFOBE  Gband  Jubt.  There  is  nothing  to  prevent  a  person  who  made 
the  arrest,  and  who  also  appeared  as  a  witness  against  a  prisoner, 
from  acting  as  interpreter  in  the  examination  of  other  witnesses  be- 
fore the  grand  jury,  and  being  therefore  present  at  the  examination 
of  such  other  witnesses  before  the  grand  jury. 

Obdeb  Denting  Motion  to  Set  Aside  Indictment  not  Beyiewablb  on  Css- 
TAiN  AppEAiis.  An  order  denying  a  motion  to  set  aside  an  indictment 
on  the  ground  that  the  officer  who  made  the  arr«st,  and  was  also  a 
witness  against  the  prisoner,  acted  as  interpreter  for  other  witnesses 
jbefore  the  grand  jury,  is  not  reviewable  on  appeal  by  bill  of  excep- 
tions or  on  motion  for  new  trial,  or  on  motion  for  arrest' of  judgment. 

Confessions  Made  to  Officeb  Aftbb  Being  Sotpplied  by  Him  with  Dbikk 
AT  Pbisoneb's  Bequest.  Where  a  prisoner  arrested  for  murder,  while 
being  transported  by  the  arresting  officer  from  one  place  to  another, 
called  for  a  number  of  drinks  of  whisky,  and  after  being  supplied, 
and  feeling  lively  and  talkative,  confessed  to  the  officer  that  he  had 
killed  the  deceased:  Held^  that  for  anything  that  appeared,  such 
confession  was  voluntary,  uninfluenced  by  any  inducement,  promise, 
threat  or  menace;  and  that  there  was  no  abuse  of  discretion  in  admit- 
ting it  in  evidence  against  the  accused. 

Instbuctions  Must  be  Pbedicated  on  the  Evidence  in  'ihb  Case.  It  is  no 
error  to  refuse  an  instruction  which  is  not  predicated  upon  the  evi> 
denoe  in  the  case. 

Ghabge  to  Juby — If  Law  Cobbectly  Given,  no  Ebbob  in  Refusing  to  Gitb 
the  Beabons  of  the  Law.  Where  the  Court  in  a  criminal  case  gave  a 
correct  charge,  setting  forth  the  principles  of  law  involved,  but  de- 
fendant asked  an  instruction  on  the  same  subject  setting  forth  in  ex-* 
tenso  the  reasons  of  those  principles:  Ueldt  that  it  was  sufficient  for 
the  Court  to  give  correbtly  the  principles  of  law  applicable  to  the  case, 
without  the  grounds  or  reasons  of  them,  and  that  there  was  no  error 
in  refusing  the  instruction. 

Cbabob  to  Juby  in  Homicide — Ali^owable  Use  of  Phbasb  "Whbbb  De- 
ceased WAS  Slain."  Where,  in  a  murder  case,  the  Court  in  charging 
the  jury  as  to  the  effect  as  evidence  of  flight  or  concealment  by  the 
accused,  said  that  if  defendant  **spon  after  the  time  deceased  was 
killed,  if  killed  at  all,  concealed  himself,  or  fled  from  the  neighbor- 
hood where  deceased  was  slain,"  and  objection  was  made  to  the  use 
of  the  words  ** deceased  was  slain"  as  an  assumption  of  the  corpus 
delicti:  Held,  that  the  language  did  not  assume  the  fact  that  deceased 
had  been  killed,  but  left  it  as  a  substantial  fact  for  the  jury  to  find. 

An  Inbtbuction  Once  Given  Need  not  be  Bepeated  at  Bequest  of  Couh- 
sEii.  When  a  legal  principle  has  been  once  announced  by  a  Court  ix». 
its  charge  to  a  jury,  there  is  no  necessity  for  its  repetition;  and  theie 
is  no  error  in  refusing  to  give  it  a  second  time  in  the  form  of  an  in- 
struction asked  by  defendant. 
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OiOBsiON  TO  Mabk  Inbtbuctions  Rifused  as  "  Refused."  The  omission  of 
a  Court  to  mark  instructions  refused,  which  are  so  refused,  because 
giTen  already,  if  an  error,  is  an  immaterial  one  which  could  not  preju- 
dice defendant. 

Impkaohment  of  Witness — Impbopeb  Questioi/Asked  and  Answebed  Wpth- 
otrr  Objection.  Where  on  an  attempted  impeachment  of  a  witness 
for  the  prosecution  in  a  criminal  case,  the  District  Attorney  asked : 
*'  From  what  you  know  of  him,  would  you  belieye  him  under  oath?  " 
Held,  that  though  the  question  was  improper,  yet  as  it  was  asked  and 
answered  without  objection,  there  was  no  error  that  could  be  availed 
of. 

Appeal  from  the  Superior  Court  of  San  Bernardino  County. 

H.  W.  WtUia,  for  appellant. 

A.  L.  Hart,  Attorney-General,  for  respondent. 

MgKee,  J.,  delivered  the  opinion  of  the  Court: 
The  defendant  was  indicted  for  murder.  On  his  arraign- 
ment, his  counsel  made  a  motion  to  set  aside  the  indictment 
upon  the  ground  that  one  Celis,  who  was  a  Deputy  Sheriff, 
and  had  arrested  the  defendant,  and  was  also  a  witness 
against  him,  had  acted  as  interpreter  in  the  examination  of 
witnesses  against  him  before  the  grand  jury,  and  was  pres- 
ent at  the  examination  of  such  witnesses  by  the  grand  jury. 
The  motion  was  denied,  and  the  ruling  is  assigned  as  error. 
1.  The  presence  of  the  interpreter  before  uie  grand  jury 
was  necessary,  and  the  law  allowed  it.  (Stats.  1872-2,  o40.) 
Bat  it  is  contended  that  one  who  was  the  prosecuting  wit- 
ness against  the  defendant,  could  not  legally  act  as  inter- 
preter against  him.  We  know  of  no  reason  why  a  person 
who  is  a  witness  in  a  case  should  be  disqualified  from  acting 
as  interpreter  at  the  examination  of  other  witnesses  in  the 
case.  It  must  be  presumed  that  the  grand  jury  or  District 
Attorney,  in  acting  under  the  statute,  summoned  a  fit  and 
proper  person  as  interpreter.  The  fact  that  the  person  sum- 
moned was  a  witness  in  the  case,  or  had  arrested  the  defend- 
ant, was  immaterial.  Doubtless  there  were  extrinsic  reasons 
which  influenced  the  grand  jury  in  summoning  the  particu- 
lar interpreter.  It  may  have  been  that  he  was  the  only  one 
whose  serrices  were  available,  and  that  but  for  him  it  would 
have  been  necessary  to  postpone  the  examination  of  wit- 
nesses to  their  inconvenience,  the  public  detriment,  and  the 
delay  of  justice.  At  all  events,  tne  selection  of  an  inter- 
preter depends  so  much  upon  circumstances,  including  the 
necessities  of  the  case  in  which  the  services  of  one  may  be 
required,  and  of  which  those  who  require  them  are  most 
competent  to  judge,  that  a  Court  should  not  interfere  with 
the  action  of  those  who  make  the  selection,  unless  it  appears 
there  has  been  a  gross  abuse  of  discretion,  or  that  injustice 
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has  been  done  to  the  defendant.  No  such  showing  was 
made  on  the  motion,  and  the  motion  was  properly  denied. 
Besides,  the  order  denying  the  motion  is  not  reviewable  on 
appeal  by  bill  of  exceptions  (Sections  1170,  1172  and  1173, 
Penal  Code),  or  on  motion  for  a  new  trial  (Section  1004,  Id.), 
or  on  motion  for  arrest  of  judgment.  (Section  1185,  Id. ; 
People  vs.  CoWyy  4  Pacific  Coast  Law  Journal,  333.) 

.  2.  The  next  assignment  of  error  is,  that  fhe  Court  im- 
properly admitted  in  evidence  a  confession  made  by  the  de- 
fendant, and  in  its  charge  to  the  jury  gave  an  instruction  in 
relation  to  it,  which,  it  is  claimed,  was  erroneous,  and  re- 
fused to  give  instructions  upon  the  same  subject  which  were 
requested  by  the  counsel  of  defendant. 

The  confession  of  the  defendant  was  made  to  the  witness 
Celis,  yhile  the  latter  had  the  defendant  in  custody.  Celis 
was  Deputy  Sheriff  of  Los  Angeles  County,  and  arrested  the 
defendant  without  a  warrant  m  Kern  County.  On  his  way 
from  that  county  to  Los  Angeles  with  the  prisoner  he  stopped, 
about  4  o'clock  in  the  morning,  at  Newhall,  in  Los  Angeles 
County.  There  the  prisoner  asked  for  a  drink,  and  some 
whisky  was  brought  him.  He  drank  about  half  a  tumbler 
full,  and  between  that  and  breakfast  he  had  two  more  drinks, 
each  of  about  the  same  quantity.  After  breakfast  the  officer 
and  the  defendant  went  on  horseback  to  San  Fernando,  where 
they  arrived  between  8  and  9  a.  m.,  and  the  defendant  had 
two  more  drinks  of  whisky.  At  San  Fernando  the  officer 
obtained  a  horse  and  buggy  and  drove  with  the  defendant  to 
Los  Angeles,  where  they  arrived  at  11  o'clock  a.  m.  On  the 
way,  the  defendant,  **  feeling  pretty  lively  and  talkative," 
confessed  to  the  officer  that  ne  had  killed  the  deceased. 
This  confession  was  not  influenced  by  anything  said  to  him 
by  the  officer^  So  far  as  appears  by  the  record,  the  officer 
had  not  spoken  to  him  at  all  upon  the  subject.  After  the 
confession  had  been  made,  the  defendant  remarked:  ''All  I 
am  afraid  of  is,  when  we  get  to  Los  Angeles  I  will  be 
mobbed  and  hung."  And  the  officer  said  to  him:  **They 
won't  do  anything  of  the  kind."  The  defendant  then  asked 
the  officer:  **  What  did  people  say  since  I  have  been  gone?" 
And  the  officer  answered:  *'They  blame  you  that  you  went 
next  day  and  finished  him."  To  which  the  defendant  replied : 
''I  did  not.  Lot  them  prove  it.  I  killed  him  because  he 
was  a  son  of  a ." 

We  think  it  evident  that  the  confession  was  the  spontane- 
ous suggestion  of  the  defendant's  own  mind,  unmoved  and 
uninfluenced  by  any  inducement,  promise,  threat,  or  menace 
by  the  officer  to  obtain  it,  and  there  was  no  abuse  of  discre- 
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tion  in  admittiDg  it  as  evidence.  {People  vs.  JoneSy  31  Cal. 
565.)  Nor  oagnt  the  confession  to  have  been  excluded  be- 
cause it  was  made  while  the  defendant  was  in  custody, 
whether  his  arrest  had  been  made  with  or  without  a  warrant. 
(1  Greenleaf  Ev.,  Sec.  229.) 

3.  In  its  charge  to  the  jury  the  Court  instructed  them  upon 
the  subject  of  voluntary  confessions  as  follows:  '^  A  man's 
declaration  of  voluntary  confession  is  always  admitted  in 
evidence  against  him  when  not  made  under  the  influence  of 
threats,  intimidations,  promises  or  inducements,  for  the  law 

E resumes  that  a  man  will  not  say  anything  untrue  against 
imself  or  his  own  interests.  But  the  evidence  of  the  oral 
admissions  of  a  party  ought  to  be  viewed  with  caution." 
This  is  a  correct  exposition  of  the  law.  But  defendant's 
counsel  requested  two  additional  instructions  upon  the  same 
subject.  One  to  the  eflfect  that  the  jury  were  to  receive 
voluntary  confessions  with  great  caution  and  distrust,  if  thev 
found  from  the  evidence  that  the  defendant  was  so  much 
under  the  influence  of  liquor  as  to  be  unconscious  of  what 
he  was  saying,  or  careless  in  his  expressions,  or  did  not  mean 
to  utter  the  lan^age  imputed  to  him,  or  did  not  utter  the 
exact  words  testified  bv  tne  officer.  The  other  reiterated  the 
principle  of  law  which  had  been  substantially  given  by  the 
Court;  but  it  set  forth  in  exf^nso  the  reasons  for  thd  rule  ex- 
cerpted from  1  Greenleaf  on  Ev. ,  Se6.  214.  We  think  the  Court 
did  not  err  in  refusing  the  first,  because  it  was  not  predicated 
upon  the  evidence  in  the  case  (People  vs.  Strong^  30  Cal.  151), 
and  because  it  embraced  too  much.  Nor  did  it  err  in  refus- 
ing the  second,  because,  while  it  is  true  that  principles  of 
law  should  be  stated  to  a  jury  in  clear  and  explicit  terms, 
yet,  where  they  are  so  stated,  it  is  not  necessary,  nor  is  a 
Court  bound  to  give  the  grounds  and  first  original  causes 
from  whence  they  have  sprung.  It  is  sufficient  that  the 
Court  correctly  gives  to  the  jury  the  law  applicable  to  Ihe 
facts  of  the  case.  "A  judge,"  says  the  Supreme  Court  of 
Pennsylvania,  **is  bound  to  instruct  the  jury  on  the  law 
itself,  and  not  on  its  history,  object  or  purpose.  He  does 
his  duty  by  saying  what  the  law  is,  without  an  exposition  of 
its  reasons."    (Lincoln  vs.  WrigM,  23  Penn.  St.  76.) 

4.  It  is  next  urged  that  the  Court  erred  in  giving  to  the 
jury  the  following  instruction:  "Flight  or  concealment  is 
relevant  testimony  for  the  prosecution,  and  it  comes  in 
with  other  incidents,  the  death  of  deceased  being  proved, 
from  which  guilt  may  be  cumulatively  inferred;  and  if  you 
find  from  the  testimony  in  this  case  that  the  defendant  soon 
after  the  time  deceased  was  killed,  if  killed  at  all,  concealed 
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himself  or  fled  from  the  neighborhood  wh^re  xleceased  waa 
slain,  then  that  circumstance  may  be  considered  by  you  with 
the  other  testimony  in  the  case  as  bearing  uppnthe  question  . 
of  defendant's  guilt."  The  principal  inwuyhim  urged 
against  the  instruction  is  the  use  of  the  phrase,  "deceased 
was  slain/'  because  it  is  said  to  be  an  assumption  of  the 
corpus  delicti.  In  People  vs.  WiUiama,  17  Cal.  142,  the  use 
of  the  word  "victim,  as  applicable  to  the  deceased,  was 
considered  to  be  improper,  because  it  seemed  to  assume  that 
the  deceased  was  wrongfully  killed;  and  because  it  was 
nearly  equivalent  to  an  expression  characterizing  the  defend- 
ant as  a  criminal.  It  was,  therefore,  held  tiiat  a  Court 
should  not,  directly  or  indirectly,  assume  the  guilt  of  the  ac- 
cused, nor  employ  equivocal  phrases  which  may  leave  such 
impressions."  But  in  using  the  word  "slain,"  the  Court 
below  did  not  assume  that  the  deceased  had  been  killed.  I^ 
left  that  fact,  as  the  substantial  fact  in  the  case,  for  the  jur^y^-  ^ 
to  find;  nor  could  the  word,  as  employed  by  the  Court  im. 
its  charge,  have  left  an  impression  upon  the  minds  of  the  jtLrojff  ^ 
that  the  crime  for  which  the  defendant  was  on  trial  had  been 
actually  perpetrated;  for  the  jury  were  told  that  if  they  found 
the  deceased  was  killed  and  that  the  defendant  concealed  him- 
self,  or  fled  from  the  neighborhood  where  the  deceased  was 
slain,  it  was  a  circumstance  for  their  consideration  in  connec- 
tion with  the  other  testimony  in  the  case.  This  was  fully  in 
accord  with  the  doctrine  as  announced  in  People  vs.  Stardeu, 
47  Cal.  118. 

5.  There  was  no  error  in  the  instructions  given  to  the 
jury  upon  the  subject  of  circumstantial  evidence.  The  prin- 
ciples announced  in  them  are  fully  sustained  by  People  vs. 
Strong^  30  Cal.  151;  People  y^,  Cronin,  34  Id.  191;  People  vs. 
Bonney,  19  Id.  431;  Pe(yple  vs.  Dick,  32  Id.  213;  Pe(ypU  vs. 
Murray,  41  Id.  66. 

6.  Another  objection  is,  that  the  Court  refused  to  give 
certain  insti-uctions  which  were  requested  by  defendant's 
counsel  upon  the  question  of  reasonable  doubt.  Counsel 
admit  that  "these  instructions  are  essentially  embraced  in 
the  charge  of  the  Court,  but  are  abruptly  refused  without  the* 
assignment  of  such  reason."  When  a  legal  principle  has 
been  once  announced  there  can  be  no  necessity  for  its  repe- 
tition, and  there  can  be  no  error  in  refusing  to  give  it  in  a 
second  instruction.  A  Court  is  not  bound  to  repeat  itself 
in  its  charge,  at  the  request  of  counsel.  {People  vs.  Hobaon^ 
17  Cal.  424;  People  vs.  Kdly,  28  Id.  423;  People  vs.  Strong, 
30  Id.  151;  People  vs.  WiUiams,  32  Id.  280.)  The  omission  to 
mark  instructions   refused,  because    they  had  been  given 
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already,  if  an  error  is  an  immaterial  one,  which  conld  not 
prejudice  the  defendant.  For  mere  abstract  and  immaterial 
errors,  Courts  will  not  reverse  a  judgment.  {People  vs. 
Ibarra,  17  Cal.  166.) 

7.  The  last  objection  urged  is,  that  the  District  Attorney,  * 
in  the  course  of  the  examination  of  a  witness,  introduced  to 
sustain  the  character  of  Celis,  whose  reputation  had  been 
attacked,  asked  the  witness  this  question:  "  From  what  you 
know  of  him  would  you  believe  him  under  oath  ?  "  In  People 
TB.  Methvin,  53  Cal.  68,  a  similar  qrrfestion  was  held  to  be  im- 
proper; but  in  this  case  the  question  was  asked  and  answered 
without  objection. 

There  is  no  error  in  the  record  which  operated  to  the 
prejudice  of  the  defendant,  and  the  judgment  and  order  de- 
nying the  motion  for  a  new  trial  are  affirmed. 

We  concur:  McEinstry,  J.,  Boss,  J. 


In  Bank. 


[Filed  January  21,  1881.] 

No.   6300. 

A.  G.  LADDA,  Bespondent, 

vs. 
C.  B.  HAWLET,  Appellant. 

CoHTBACT  FOB  CuTTiNa  TiMBBB  OK  PuBLic  Land  Void.  The  Cutting  of  timber 
upon  public  land  of  the  United  States  being  an  illegal  act,  any  con- 
tract for  the  cutting  of  such  timber,  or  growing  immediately  out  of  or 
connected  with  such  illegal  act,  is  void. 

SlOBTB  OF  PbB-BMPTION  SbTTLBB   OH   PUBMO  likXTD  CoOTlNBD  TO  BoNA  FiDB 

PuBPosEs  OF  Skttlxxbnt.  A  pre-emptioner  upon  public  land  of  the 
United  States  may  settle  upon,  occupy  and  use  it  for  the  purpose  of 
settlement,  and  has  the  right  of  course  of  clearing  away  timber  for  the 
purposes  of  cultivation  and  occupation;  but  until  he  perfects  his  title 
the  land  remains  public  land,  and  he  can  use  it  only  in  such  manner 
as  the  Government  authorizes. 
QuBsnoK  OF  OwNBBSHip  OF  TiMBEB  CcTT  ON  PUBLIC  Land.  Where  a  pre- 
emption settier  on  public  land,  prior  to  the  perfection  of  his  title, 
made  a  contract  to  have  the  timber  on  it  cut  for  milling  purposes,  and 
after  the  timber  was  cut  commenced  an  action  to  recover  its  value, 
and  subsequently  perfected  his  title:  Held,  that  when  he  acquired 
title  to  the  land,  the  title  to  the  timber  previously  cut  for  illegal  pur- 
poses did  not  pass,  and  that  therefore  he  could  not  recover. 

Appeal  from  the  District  Court  of  the  Fourteenth  Judicial 
DisMct,  Nevada  County. 

Johnson  dc  Cross,  for  appellant. 
Hupp  (t  Wcdling,  for  respondents. 
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Myrick,  J.,  delivered  the  opinion  of  the  Court: 

Plaintiff  in  his  complaint  alleged  that  defendant  was 
indebted  to  him  in  a  balance  of  |432.25^  and  interest,  for 
73,802  feet  of  pine  timber,  sold  and  delivered  by  plaintiff  to 
-defendant,  at  11.26  per  thousand. 

Defendant,  in  his  answer  denied  the  indebtedness,  and 
averred  that  the  only  transaction  the  parties  ever  had  con- 
cerning timber  was  that  plaintiff  represented  to  defendant  . 
that  he  (plaintiff)  was  the  owner  of  certain  lands,  and  de- 
sired to  sell  to  defendant  the  timber  growing  thereon;  that 
relying  upon  such  representations,  and  believing  them  to  be 
true,  defendant  agreed  to  pay  the  above  price  for  so  much  of 
said  timber  as  he  should  cut  down  and  use;  that  after  he  had 
cut  down  and  used  the  timber,  and  paid  plaintiff  in  part 
therefor,  he  ascertained  that  plaintiff  was  not  the  owner  of 
the  timber,  but  that  the  same  was,  when  so  cut  and  removed, 
timber  belonging  to  the  public  domain  of  the  United  States, 
which  plaintiff  had  no  right  to  sell,  and  that  plaintiff  is  liable 
in  both  civil  and  criminal  actions.  Defendant  averred  that 
plaintiff  ought  not  to  have  or  maintain  his  action  for  the  rea- 
son that  the  contract  is  void,  the  only  consideration  being 
the  granting  to  defendant  by  plaintiff  of  the  right  to  cut 
timber  from  the  public  land  of  the  United  States,  which  cut- 
ting is  prohibited  by  the  laws  of  the  United  States. 

On  the  trial  plaintiff  gave  in  evidence  an  agreement  signed 
by  himself,  dated  May  11,  1876,  expressing  that  he  thereby 
sold  and  conveyed  to  defendant  **  all  the  pine  timber  grow- 
ing on  his  ranch  in  Nevada  County,"  covering  160  acres,  for 
the  consideration  therein  expressed,  viz.,  $100  then  paid,  the 
balance  to  be  paid  at  the  rate  above  specified;  *'  said  timber 
to  be  considered  as  usually  cut  for  milling  purposes."  The 
agreement  gives  to  defendant  the  use  of  all  springs  of  water, 
and  right  of  way  for  roads,  mill  sites,  etc.,  necessary  for  the 
cutting  and  manufacture  of  said  timber.  The  plaintiff  testi- 
fied that  he  filed.a  pre-emption  claim  upon  the  quarter  section 
of  land  from  which  the  timber  was  cut  in  May,  1874,  in  the 
Sacramento  United  States  Land  Office,  and  that  the  applica- 
tion was  sustained;  that  since  the  commencement  of  this  suit 
he  had  paid  to  the  United  States  Land  Office  the  Government 
price  of  the  land;  that  at  the  time  said  contract  was  made 
plaintiff  had  a  portion  of  the  quarter  section  under  fence. 
Another  witness  testified  to  the  quantity  of  timber  cut. 

Thereupon  defendant  moved  the  Court  for  a  nonsuit,  on 
the  ground  that  the  action  is  brought  upon  a  void  contract, 
it  appearing  from  plaintiffs  evidence  that  he  filed  a  pre-emp- 
tion claim  on  the  land  in  1874,  and  paid  for  it  after  March  22, 
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1878,  thereby  showing  that  the  same  was  public  land  at  thQ 
time  the  contract  was  made  and  the  timber  cut.  The  Court 
denied  the  motion,  and  the  defendant  excepted. 

The  trial  thereupon  proceeded,  findings  of  fact  were  filed, 
and  judgment  went  for  plaintiff.  Defendant  moved  for  a  new 
trial,  which  was  denied,  and  defendant  appealed  from  the 
jud^ent  and  from  the  orders  denying  his  motions  for  non- 
suit and  for  a  new  trial.  From  the  view  we  take  of  the  case, 
it  is  necessary  to  consider  only  the  ruling  on  the  motion  for 
non-suit. 

By  the  Act  of  Congress  of  March  2,  1831,  Section  2461 
Bevised  Statutes  United  States,  it  is  a  penal  offence  to  cut 
timber  upon  any  of  the  public  lands  of  the  United  States, 
"with  intent  to  export,  dispose  of,  use  or  employ  the  same  in 
any  manner  whatsoever,  other  than  for  the  use  of  the  navy  of  the 
United  States,"  and  the  offense  is  punishable  by  fine  and  im- 
prisonment. It  is  a  well  settled  principle  of  law  that  if  a  contract 
grow  immediately  out  of,  or  is  connected  with  an  illegal  act, 
Courts  will  not  enforce  it,  but  will  allow  the  objection  to  be 
made  by  either  party  (2  Kent,  466-7) ;  and  unless  some  act,  ex- 
press or  implied,  upon  the  part  of  the  Government,  gave  per- 
mission for  or  justified  the  cutting  of  the  timber  which  is  the 
foundation  of  this  action,  such  cutting  was  illegal  and  the 
contract  relating  thereto  is  void. 

Conceding  that  plaintiff  was  a  pre-emptioner,  he  had  all 
the  rights  for  the  enjoyinentof  which  the  Government  permits 
pre-emption.  Those  rights  are  to  occupy,  settle  upon  and 
use  the  land  for  the  purpose  of  settlement,  which  would,  of 
course,  include  the  tight  of  clearing  awa7  the  timber  for  the 
purpose  of  cultivation  or  occupation.  Until  he  shall  perfect 
nis  title  by  purchase,  the  land  remains  public  land,  and  he 
may  use  only  in  such  manner  as  the  Government  authorizes. 
In  United  States  vs.  McErdee  (23  Int.  Rev.  Rec.  368),  the 
defendant  was  sued  to  recover  the  value  of  timber  cut  by  him 
on  the  public  lands.  He  justified  the  cutting  upon  the 
ground  that  he  occupied  the  premises  under  the  Homestead 
Act  of  1862.  The  Court  instructed  the  jury  that  ''everything 
necessary  for  the  cultivation  of  the  land,  and  manifesting  an 
intention  to  make  permanent  occupancy  and  bona  Jide  settle- 
meiit,  is  legitimate  and  proper  to  be  done.  The  land  can  be 
cleared  and  the  timber  sola,  if  cut  down  for  the  purpose  of 
cultivation;  but  if  sale  and  traffic  is  the  only  reason  for 
severing  the  timber,  and  it  is  not  done  with  a  view  of  improv- 
ing the  land,  the  intentions  of  the  law^ver  are  subverted." 
The  verdict  was  for  the  United  States. 

In  United  States  vs.  Nelson^  5  Sawyer,  68,  the  defendant 
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had  located  seventy  acres  of  the  public  lands  under  the 
mining  law  (Section  2319,  Rev.  Stat.  U.  S.),  and  had  occu- 
pied it  for  several  years  as  1ft  mining  claim.  The  Court  said: 
''It  is  admitted  that  the  defendant  has  a  right  to  cut  down 
or  destroy  the  trees  so  fast  as  the  earth  in  wnich  they  stand 
is  dug  or  washed  away  in  the  process  of  mining,  and  it  may 
also  be  admitted  that  such  timber  may  be  used  or  disposed 
of  by  the  locator  in  any  way  that  is  most  profitable  to  him- 
self rather  than  to  let  it  remain  on  the  ground  to  decay;  but 
whether  the  cutting  of  the  timber  is  merely  incidental  to  a 
bona  fde  mining  operation,  or  the  mining  operation  is  a 
mere  pretext  for  appropriating  and  disposing  of  the  timber, 
is  a  question  of  fact  to  be  determined  in  each  case  by  its 
own  circumstances. "    Judgment  was  for  plaintiff. 

In  the  case  before  us,  the  land  being  at  the  time  the  con- 
tract was  made  and  the  timber  was  cut  public  land  of  the 
United  States,  it  was  incumbent  upon  the  plaintiff  to  show 
either  that  the  timber  was  cut  for  the  use  of  the  navy  of  the 
United  States  or  that  it  it  was  cut  for  the  purpose 
of  enabling  him  to  occupy  or  cultivate  the  land,  wnich 
would  of  course  justify  the  cutting  of  timber  for  the  neces- 
.  sary  building  and  fencing  of  the  land.  There  is  no  evidence 
at  all  in  either  of  those  directions.     On  the  contrary,  the 

5>aper  signed  by  plaintiff  gave  to  defendant  the  right  of  way 
or  roads  and  mill  sites,  and  the  timber  was  ''  to  be  consid- 
ered as  usually  cut  for  milling  purposes,*'  which  would  seem 
to  indicate  that  commercial  purposes  were  the  paramount  if 
not  the  only  purposes  in  view. 

The  plaintiff  is  not  aided  by  the  fact  that  the  defendant 
appropriated  the  timber  or  any  portion  of  it  to  his  own  use, 
and  has  not  offered  to  return  it.  The  cases  cited  by  him 
relate  to  instances  of  sales  of  personal  property  under  con- 
tracts void  at  the  time,  but  subsequently  ratified,  the  vendors 
having  been  the  owners  of  the  property.  In  this  case  the 
plaintiff,^  at  the  time  the  contract  was  made  and  the  timber 
was  cut,  did  not  own  the  property. 

Neither  is  the  plaintiff  aided  by  the  fact  that  after  the 
commencement  of  the  suit  he  paid  the  government  for  the 
land.  He  then  became  the  owner  of  the  land  as  it  tiien  was, 
with  the  timber  cut.  Title  to  timber  previously  cut  for 
illegal  purposes  did  not  pass. 

Judgment  and  orders  reversed,  and  cause  remanded  with 
instructions  to  render  judgment  of  nonsuit. 

We  concur:  Morrison,  C.  J.,  Ross,  J.,  McKee,  J. 

We  dissent:  Sharpstein,  J.,  Thornton,  J. 
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In  Bane. 


[Filed  January  18,  1881.1 
No.  10,573. 

THE  PEOPLE,  Kespondent, 

vs. 

AH  LUCK,  ON  GUE,  AH  SING,  AH  HOY  and  AH 

LOON,  Appellants. 

Obhorai.  Law — Mubdkb — ^Fatal  Wounds,  but  Uncbbtaintt  as  to  Immediate 
Cause  or  Death.  Where  certain  chinamen  were  convicted  of  murder 
in  the  first  degree  of  a  fellow  countryman,  and  the  evidence  showed 
that  he  had  been  shot  and  cut  upon  a  bridge,  and  then  thrown  in  a 
river,  and  it  appeared  that  the  wounds  would  necessarily  have  pro- 
duced death,  but  the  witnesses  could  not  tell  whether  death  was  in 
fact  produced  by  those  wounds  or  by  drowning:  Held,  that  the  evidence 
was  sufficient  to  justify  the  verdict. 

HoiaoEDB — Use  of  Wobds  "  Mediate  Cause  of  Death  "  in  Chabqe  to 
JuBY.  Where  in  a  murder  case  it  appeared  that  the  deceased  had  re- 
ceived from  the  defendants  mortal  wounds  on  a  bridge,  and  was  then 
thrown  in  the  river  below,  and  the  Court  instructed  the  jury  that  if 
from  the  evidence  the  jury  found  that  the  mediate  cause  of  death  was 
the  wounds,  then  the  fact  of  being  thrown  in  the  water  after  the  in- 
fliction rif  such  wounds  was  of  no  consequence:  Held,  that  though  there 
might  be  some  criticism  as  to  the  use  of  the  word  **  mediate,"  there 
was  evidence  tending  to  show  that  death  resulted  from  the  Vounds, 
and  that  the  case  was  properly  submitted  to  the  jury. 

Appeal  from  the  Superior  Court  of  Nevada  County. 

George  S.  Hupp  and  H.  V.  Reardon^  for  appellants, 
A.  L.  Harty  Attorney-General  for  respondent. 

Mtbick^  J.,  delivered  the  opinion  of  the  Court: 
The  defendants  were  indicted  for  the  murder  of  one  Ah 
Oow;  and  the  defendants  Ah  Luck,  On  Gue  and  Ah  Sing 
were  convicted  of  murder  in  the  first  degree,  the  punishment 
of  the  first  being  death,  and  of  the  others  of  imprisonment 
for  life. 

1.  The  defendants  allege  that  the  evidence  was  not  suffi- 
cient to  justify  the  verdict  in  that  the  evidence  does  not  show 
that  death  resulted  from  wounds  inflicted  by  the  defendants, 
but  might  have  been  from  drowning.  The  circumstances 
were  that  deceased  was  shot,  and  was  cut  by  some  sharp  in- 
simment,  upon  a  bridge  crossing  the  Truckee  Biver,  at 
Tmckee,  and  the  bodjr,  alive  or  dead,  thrown  into  the  river. 
Dr.  Gurless,  a  physician  called  for  the  prosecution,  testified 
that  certain  of  the  wounds  found  by  him  upon  the  body  of 
Ah  Qow  would  necessarily  produce  death;  but  whether  Ah 
Qow  was  dead  when  he  was  thrown  into  the  river,  or  that 
his  death  was  not  caused  by  drowning,  he  could  not  state, 
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for  the  reason  that  in  the  post  mortem  examination  made  by 
him  he  did  not  open  the  body,  and  therefore  could  not  have 
examined  the  heart  and  lungs,  which  was  necessary  to  do  in 
order  to  ascertain  with  any  degree  of  certainty  whether  death 
did  or  did  not  result  from  drowning. 

2.  It  also  is  urged  that  the  Court  erred  in  giving  the  follow- 
ing instruction,  viz. :  "If  from  the  evidence  flie  jury  find  that 
ihe  mediate  cause  of  the  death  of  Ah  Gow  was  the  wounds 
inflicted  upon  him  by  the  defendants,  then  the  fact  that  he 
was  thrown  into  the  water  after  the  infliction  of  such  wounds 
is  of  no  consec^uence;"  it  being  claimed  to  conflict  with  and 
nullify  other  instructions  given,  in  substance,  as  follows: 
If  the  jury  believe  that  cuts  were  inflicted  upon  deceased  by 
defendants  and  he  was  then  thrown  into  the  river  where  he 
was  found  dead,  and  are  yet  in  doubt  as  to  whetlfer  the  death 
was  caused  by  the  wounds  or  by  injuries  received  in  the  fall 
from  the  bridge,  or  by  drowning,  they  should  find  a  verdict 
of  not  guilty;  that  to  convict  they  must  be  satisfied 
beyond  all  doubt  that  the  deceased  came  to  his  death  by 
wounds  and  injuries  inflicted  upon  him  by  the  defendants 
before  he  was  thrown  into  the  river;  that  if  the  wounds  in- 
flicted while  on  the  bridge  were  mortal,  they  must  still  be  sat- 
isfied beyond  all  doubt  that  his  death  was  not  caused  either 
by  drowning  or  by  the  fall  from  the  bridge,  and  unless  they 
are  so  satisfied  they  should  find  a  verdict  of  not  guilty; 
that  in  order  to  convict  the  defendants  the  jury  must  be  as 
well  satisfied  that  the  deceased  did  not  come  to  his  death  by 
•  the  fall  or  by  drowning  as  they  are  that  he  was  found  dead. 

There  was  evidence  tending  to  show  that  the  deceased 
came  to  his  death  from  the  wounds  inflicted  by  the  defendants, 
and  that  evidence  was  plainly  submitted  to  the  jury  under 
instructions  as  favorable  to  the  defendants  as  they  had  the 
right  to  ask — ^perhaps  more  favorable.  There  was  no  sub- 
stantial conflict  in  tne  instructions  to  the  prejudice  of  defend- 
ants, whatever  criticism  may  arise  from  tne  use  of  the  word 
** mediate"  It  is  true,  as"  urged  by  counsel,  that  pepole 
cannot  conjecture  as  to  the  mode  of  death,  on  tlie  trial  of  a 
capital  case;  but  we  apprehend  from  the  testimony  in  this 
case  that  the  jury  were  not  practically  called  upon  to  rely 
upon  conjecture  or  indulge  in  fanciful  suppositions  as  to  the 
cause  of  the  death  of  the  deceased;  We  think  the  evidence 
fully  justified  the  jury  in  finding  the  defendants  guilty  as 
charged. 

Judgments  and  orders  affirmed. 

We  concur:    Sharpstein,  J.,  Ross,  J.,  McKinstry,  J. 
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Depabtment  No.  1. 


[Filed  January  21,  1881.] 
No.  7118. 

A.  TOWNSEND,  Eespondent, 

vs. 

H.  C.  COPELAND  et  al.,  Appellants. 

CsKnosABi  NOT  THB  Pbopeb  Pbogbbdino  TO  Bbmedt  Impbopeb  Action  of 
SuPEBTisoBs  IN  AwABDiNG  GoNTBACTs.  When  the  Board  of  Super- 
visors, after  calling  for  sealed  proposals  to  do  county  printing,  had 
two  bids,  one  of  which  for  five  cents  it  rejected  as  no  bid,  and  the 
other  for  $250,  it  accepted  and  awarded  a  contract;  and  on  certiorari 
the  Superior  Court  ordered  the  award  of  the  contract  as  made  to  be 
set  aside,  and  that  the  Board  should  award  the  contract  to  the  other 
bidder:  Bdd,  that  the  portion  of  the  judgment  on  certiorari  ordering 
the  contract  to  be  awarded  on  the  rejected  bid  could  not  be  sustained, 
and  that  in  respect  to  the  case  in  general  certiorari  was  not  the  proper 
remedy. 

Appeal  from  the  Superior  Cotirt  of  Tehama  County. 

J.  T.  Matlock,  District  Attorney,  and  Chipmun  &  Garter^ 
for  appellants. 
J,  F.  Ellison,  for  respondent. 

Morrison,  C.  J.,  delivered  the  following  opinion: 

This  was  a  proceeding  by  certiorari  to  review  the  action  of 
the  defendants,  acting  as  the  Board  of  Supervisors  of  Tehama 
County,  in  awarding  a  certain  contract  to  one  Pryor. 

On  the  fourth  day  of  November,  1879,  said  Board  made  an 
order  directing  its  clerk  to  advertise  for  bids  to  do  the  county 
printing  from  February  1,  1880,  to  February  1,  1881,  and  in 
piursuance  of  such  order,  a  notice  was  given  that  sealed  pro- 
posals would  be  received  for  doing  such  printing  on  or  before 
i)ecember  1,  1879.  On  the  last-named  day  two  sealed  pro- 
posiJs  to  do  said  printing  were  filed  in  the  office  of  the  Clerk 
of  the  Board,  one  of  which  was  the  bid  of  Pryor  and  the 
other  the  bid  of  the  plaintiif,  Townsend,  the  former  offering 
to  do  said  printing  for  the  i)rice  of  two  hundred  and  fifty 
dollars,  and  the  latter  proposing  to  do  the  same  for  five  cents. 
Townsend's  bid  was  rejected  by  the  Board  on  the  ground 
that  "the  same  was  not  a  bid,"  and  Pryor 's  bid  being  ac- 
cepted, the  contract  was  awarded  to  him.  Townsend  then 
applied  to  the  Superior  Court  of  Tehdma  County  for  a  writ 
of  certiorari,  and  that  Court,  by  its  judgment,  ordered  and 
adjudged  as  follows : 

''It  is  therefore  ordered,  adjudged  and  decreed  that  the 
acts  of  the  Board  of  Supervisors  of  Tehama  County  of  the 
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secpnd  day  of  December,  1879,  in  awarding  a  contract  for 
county  printing  to  J.  H.  Pryor  for  one  year  from  the  first 
day  of  February,  1880,  for  the  sum  of  two  hundred  and  Mby 
dollars:  and  also  the  act  of  said  Board  of  Supervisors  of  the 
same  day,  in  declaring  that  the  bid  of  A.  Townsend  was  n6t 
a  bid,  and  the  order  rejecting  the  same,  be  canceled,  set 
aside,  and  declared  null  and  void,  ithd  that  said  Board  of 
Supervisors  be  ordered  at  their  first  meeting  to  award  the 
contract  for  county  printing  from  the  first  day  of  February, 
1880,  to  A.  Townsend,  under  his  said  bid  for  the  sum  of  five 
cents,  upon  his  executing  a  good  and  sufficient  bond  for 
faithful  performance  of  work  under  said  contract." 

It  is  perfectly  obvious  that  the  portion  of  the  abovejudg- 
ment  which  orders  the  Board  to  award  the  contract  to  Town- 
send  is  erroneous  and  cannot  be  sustained.  Section  1075  of 
the  Code  of  Civil  Procedure,  relating  to  this  writ*,  provides 
that  when  a  full  return  has  been  made  the  Court  must  hear 
the  parties,  ''and  may  thereupon  give  judgment  either 
affirming,  or  annulling,  or  modifying  the  proceedings  below." 
It  was  not  competent,  therefore,  for  the  Court  to  make  the 
writ  of  certiorari  subserve  the  purpose  of  a  writ  of  mandamus, 
which  it  did,  by  its  judgment  in  this  case. 

But  is  this  a  proper  case  to  be  reviewed  by  this  proceeding? 
The  writ  can  only  issue  ''when  an  inferior  tribunal,  board  or 
officer,  exercising  judicial  functions,  has  exceeded  the  juris- 
diction of  such  tribunal,  board  or  officer,"  and  was  the  action 
of  the  Board  of  Supervisors  in  rejecting  the  bid  of  the  plain- 
tiff, and  awarding  the  contract  to  Pryor  of  a  judicial  nature, 
and  an  act  in  excess  of  its  jurisdiction  ? 

The  Board,  in  determining  to  whom  the  contract  should  bo 
awarded,  was  absolutely  obliged  to  award  the  contract  to  the 
lowest  bidder,  or  it  had  a  rignt  to  exercise  its  discretion  in 
the  matter.  If  it  was  obliged  to  give  the  contract  to  the 
lowest  bidder,  it  follows  that  there  was  nothing  in  the  power 
which  was  judicial  in  its  nature,  but  it  was  purely  ministerial. 
If,  on  the  other  hand,  the  Board  possessed  a  discretionary 
power  in  the  premises,  the  most  that  can  be  said  against  ite 
action  is,  that  it  was  erroneous  and  not  an  act  in  excess  of 
its  jurisdiction.  In  neither  case  is  certiorari  the  proper 
remedy.  (2Ae  Central  Pacific  Railroad  Company  vs.  The 
Board  of  JEqualization  of  Placer  County,  43  Cal.  365;  Andreioa 
vs.  Pratt,  44  Cal.  309.) 

Judgment  reversed,  and  the  Superior  Court  is  hereby 
directed  to  dismiss  the  writ. 

I  concur :  Ross,  J. 

I  concur  in  the  judgment":  McKinstry,  J. 


The  PAcmo  Coast  Law  Joubnal.  17 

In  Bank. 


[FUed  January  18,  1881.] 

No.  10,591. 

THE  Pe6pLE,  Kespondent, 

vs. 

AH  LOY,  Appellant. 

CsnasAJj  Law — Assaitlt  with  Intent  to  Kill.  WhereJ  on  a  trial  lor 
assatdt  with  intent  to  kill  and  murder,  the  Court  charged  that  to  con- 
vict the  jury  must  find  that  if  deatii  had  ensued  from  the  wound 
inflicted,  the  offense  would  have  been  murder  either  in  the  first  or 
second  degree:  Held,  a  correct  statement  of  the  law  applicable  to  the 
case. 

Chaiqb  to  Juby — Unsatisfactoby  Definition  of  '*  Bbasonable  Doubt." 
Where  on  a  criminal  trial  the  Court  charged  that  a  ''reasonable  doubt 
does  not  mean  a  mere  doubt,  but  a  doubt  which  is  founded  in  reason, 
and  which  grows  out  of  the  reasoning  of  intelligent  minds  upon  the 
doubt,'*  and  it  was  objected  that  the  definition  was  Without  meaning : 
Held,  that  if  the  definition  was  meaningless  it  could  not  prejudice  the 
defendant  in  a  substantial  right,  and  that  if  defendant  desired  a  more 
satisfactory  definition  he  should  have  asked  for  it. 

Appeal  from  the  Superior  Court  of  San  Francisco  City  and 
County. 

J.  Motory,  for  appellant. 

A.  L.  Harty  Attorney-General,  for  respondent. 

Mobrison,  C.  J.,  delivered  the  opinion  of  the  Court: 
This  case  comes  before  us  on  the  judgment  roil  alone,  and 
the  only  grounds  of  alleged  error  are  to  the  charge  of  the 
Court  to  the  jur^. 

The  prosecution  wfts  by  information,  and  the  charge  was 
assault  with  intent  to  kill  and  murder.  The  Court  charged 
the  jury  that  in  order  to  find  the  defendant  guilty,  as  charged 
in  the  information,  they  must  find  that  if  death  had  ensued 
from  the  wound  inflicted,  the  offense  would  have  been 
murder  in  either  the  first  or  second  degree.  This  was  a 
correct  statement  of  the  law  applicable  to  the  case.  The  re- 
mainder of  the  charge  which  it  is  claimed  was  erroneous,  was 
the  definition  given  by  the  learned  Judge  of  the  term  * 'reason- 
able doubt."  **Eeasonable  doubt,"  said  the  Court,  *'does 
not  mean  a  mere  doubt,  it  means  a  doubt  which  is  founded 
in  reast)n,  and  wliich  grows  out  of  the  reasoning  of  intelligent 
minds  upon  the  doubt."  It  is  claimed  that  the  definition  is 
without  meaning,  and  therefore  the  judgment  should  be 
reversed. 
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If  we  were  to  concede  the  correctness  of  the  statement, 
that  the  definition  has  no  meaning  at  all,  and  is  wholly  un- 
intelligible, it  would  not  follow,  as  a  legal  consequence,  that 
the  judgment  should  be  reversed.  If  the  jury  did  not  under- 
stand the  definition,  if  it  conveyed  to  their  minds  no  just  and 
intelligible  conception  of  what  the  law  means  by  the  term 
**  reasonable  doubt,"  it  can  hardly  be  concluded  that  the 
alleged  absence  of  meaning  in  the  instruction  affected  the 
defendant  prejudicially  in  a  substantial  right,  and  that  there- 
fore the  case  calls  for  a  reversal.  Other  parts  of  the  charge 
were  correct.  The  jury  were  told  that  they  must  be  convinced 
to  a  moral  certainty  that  the  shot  was  fired  by  the  defendant; 
that  demonstration  was  not  required,  but  that  a  moral  convic- 
tion was  absolutely  necessary.  The  Court  also  brought  to 
the  attention  of  the  jury  the  distinction  which  exists  between 
civil  and  criminal  cases,  telling  them  that  a  preponderance  of 
evidence  was  sufficient  in  a  civil  case,  but  that  in  a  criminal 
case  something  more  was  required,  and  that  in  such  a  case 
the  fact  of  defendant's  guilt  must  be  established  beyond  a 
reasonable  doubt.  If  the  defendant  wanted  a  more  satis- 
factory definition  of  the  term  ' 'reasonable  doubt,'*  he  should 
have  asked  for  it,  and  if  asked  to  do  so  the  Court  would 
doubtless  have  given  Chief  Justice  Shaw's  definition  of  the 
term  in  the  Webster  case. 

We  find  no  error  in  the  charge  which  could  have  affected 
any  substantial  right  of  the  defendant,  and  the  judgment  is 
therefore  affirmed. 

We  concur:  Myrick,  J.,  Sharpstein,  J.,  Boss,  J., 
McKinstry,  J. 


Department  No.  1. 


[Filed  January  21,  1881.] 
No.  5814. 

PEOPLE  EX  BEL.  Commissioners  of  Transportation, 

Respondent, 

vs. 

THE   SOUTHERN  PACIFIC  RAILROAD  COMPANY, 

Appellant. 

By  the  Court: 

Upon  the  authority  of  People  ex  rd.  Commissioners  of^Trans-- 
portation  vs.  Tlie  Central  Pacific  Railroad  Company,  No.  5815, 
judgment  reversed,  and  Court  below  directed  to  dismiss  the 
action. 
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Department  No.  1. 


[FUed  January  17,  1881.] 
No.    7418. 

L.  AXJCKEE,  Respondent, 

vs. 

DENNIS  AND  ANNA  MoCOY,  Appellants. 

/inusDicnoN  of  Justices'  Coubt  in  cask  op  Defbotive  Pleadings.  Where 
a  title  was  deriTed  through  an  action  in  a  Justice's  Court  on  a  com- 
plaint against  a  husband  and  wife,  alleging  that  the  wife  purchased 
merchandise  of  the  value  and  for  which  she  agreed  to  pay  $242.29,  on 
delivery,  that  the  merchandise  was  delivered  to  her,  that  afterwards 
she  married,  and  asking  judgment  against  both  for  the  sum  agreed  on; 
and  it  was  objected  that  there  was  no  cause  of  action  alleged  upon 
which  the  Court  could  exercise  its  jurisdiction  for  the  reason  that  it 
was  not  alleged  that  the  merchandise  was  sold  and  delivered  at  request 
of  defendants  or  either  of  them,  or  that  either  was  indebted  to  plaintiff: 
Ueldy  that  the  want  of  the  averments  referred  to  was  a  fault  in  plead- 
ing, which  might  have  been  reached  by  demurrer;  but  it  did  not  affect 
the  jurisdiction  which  tne  Court  had  of  the  cause  of  action  and  of  the 
parties;  and  that,  therefore,  the  judgment  of  the  Justices'  Court  was 
not  void.  * 

AcnrAL  Rbsidknce  EssENnAL  to  Bendeb  Declabation  of  Homestead 
EsBEKTiAii.  Where  a  homestead  was  set  apart  out  of  the  estate  of  a 
deceased  person  by  a  Probate  Court  to  the  widow,  and  afterwards  the 
widow  and  her  newly-married  husband  filed  an  additional  homestead 
claim  upon  an  adjoining  lot  of  land;  but  it  appef^red  that  the  husband 
and  wife,  although  they  used  the  additional  lot  for  business  purposes, 
resided  exclusively  upon  the  lot  set  apart  by  the  Probate  Court:  Held, 
that  to  render  a  declaration  of  homestead  effectual  the  claimant  must 
actually  reside  on  the  premises  when  the  declaration  is  filed;  and  that 
therefore  there  w^  no  valid  additional  homestead  lot. 

Appeal  from    the    Superior    Court    of  San    Bernardino 
County. 

Paris  &  Alien  and  H.  Goodall,  for  appellants. 
J.  D.  Boyer,  for  respondent. 

McEee,  J.,  delivered  the  opinion  of  the  Court: 
This  was  an  action  of  ejectment  to  recover  possession  of  a 
parcel  of  land,  described  in  the  complaint,  of  which  the  de- 
lendants  were  in  possession  at  the  commencement  of  the 
action.  The  plaintiflF  concedes  that  the  defendants  were,  at 
onetime,  the  owners  of  the  land;  but  he  claims  that  their 
tiUehas  been  transferred  to  him  by  a  constable's  deed,  made 
and  delivered  to  him,  in  consummation  of  a  forced  sale, 
under  an  execution,  which  had  been  issued  upon  a  judgment 
against  the  defendants,  and  was  levied  upon  the  land  in  dis- 
pute.   The  Court  below  found  in  favor  of  the  plaintiff's 
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claim  of  title,  and  from  the  judgment  and  order  denying  a 
motion  for  a  new  trial  the  defendants  appeal. 

It  is  contended  on  their  behalf:  1.  That  the  judgment  up- 
on which  the  execution  was  issued  is  void,  because  the  Court 
in  which  it  was  rendered  had  no  jurisdiction;  2.  That  the 
constable's  deed  did  not  transfer  to  the  plaintiff  their  title, 
because  the  land  was,  at  the  date  of  the  execution  levy  and 
sale,  the  homestead  of  the  defendants,  and  not  subject  to 
forced  sale. 

1.  The  execution  was  issued  on  the  judgment  of  a  Justice's 
Court  rendered  on  the  twenty-first  of  June,  1879.  He  who 
asserts  a  right  under  such  a  judgment  must  show  affirmatively 
that  the  Court  in  which  it  was  rendered  had  jurisdiction; 
being  a  Court  of  inferiorjurisdiction,  no  presumptions  are 
indulgable  in  its  favor.  The  judgment  under  consideration 
was  rendered  in  an  action  of  which  the  Justice's  Court  had 
exclusive  jurisdiction,  and  it  had  acquired  jurisdiction  of  the 
persons  of  the  defendants.  But  the  point  made  against  the 
judgment  is,  that  there  was  no  cause  of  action  stated  in  the 
complaint  in  the  action  upon  which  the  Court  could  exercise 
its  jurisdiction. 

In  the  complaint,  it  was,  in  substance,  alleged,  ''that  at 
various  times  oetween  the  eighteenth  day  of  April  and  the 
twelfth  day  of  October,  1878,  at  the  town  of  San  Bernardino, 
the  defendant,  Anna  McCoy,  purchased  merchandise  of  the 
mercantile  firm  of  L.  Aucker  &  Co.,  of  the  value,  and  for 
which  she  agreed  to  pay  the  sum  of  $242.29,  on  delivery  to 
her;"  that  the  said  merchandise  was  delivered  to  her,  ''  at 
various  times  between  the  twelfth  day  of  October  and  the 
eighteenth  day  of  September,  1878;"  that  in  March,  1879, 
the  claim  had  been  assigned  to  the  plaintiff;  and  that  after 
the  delivery  of  the  merchandise  the  defendant,  Anna,  had 
intermarried  with  her  co-defendant,  and  judgment  was  asked 
against  both  for  the  sum  of  ^242.29  and  costs. 

Because  the  complaint  does  not  contain  an  averment  that 
the  merchandise  was  sold  and  delivered  at  the  request  of  the 
defendants,  or  either  of  them,  or  that  they,  or  either  of  them, 
were  indebted  to  the  plaintiff  therefor,  it  is  contended  that 
the  Court  had  no  jurisdiction  of  the  action.  We  think,  how- 
ever, that  the  complaint  contained  a  sufficient  statement  of 
facts  to  constitute  a  cause  of  action  in  a  Justice's  Court.  In 
those  Courts  a  pleading  is  not  required  to  be  in  any  particu- 
lar form.  (Section  851,  C.  C.  P.)  It  is  sufficient  if  it  shows 
the  value  of  the  claim  asserted  by  the  plaintiff  against  the 
defendant  in  such  a  way  as  that  a  person  of  common  under- 
standing may  know  what  was  intended.     (Sec.  851,  supra; 
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Liming  ts.  GouM,  13  Cal.  598;  Stuart  vs.  Lander,  16  Id.  374.) 
There  is  no  difficnlty  in  determining  from  the  complaint 
that  the  plaintiff  in  the  action  demanded  a  judgment  against 
the  defendants  for  $242.29  for  merchandise  which  had  been 
sold  and  delivered  to  the  defendant  Anna.  The  want  of  an 
averment  that  the  goods  were  sold  and  delivered  at  the  re- 
quest of  the  defendants,  or  that  they  were  indebted  to  the 
plaintiff  for  them,  was  a  fault  in  pleading  which  might  have 
been  reached  by  demurrer;  but  it  did  not  affect  the  jurisdic- 
tion which  the  Court  had  of  the  cause  of  action,  and  of  the 
parties  to  the  action;  and  the  judgment  entered  in  the  action 
was  not  void.  It  may  have  been  reversible  for  error;  but 
being  rendered  by  a  Court  which  had  jurisdiction  of  the  par- 
ties, and  of  the  defectively  stated  cause  of  action,  it  was 
valid  and  operative  until  appealed  from  or  reversed.  How- 
ever erroneous  it  might  be,  it  was  not  the  subject  of  collat- 
eral attack.  (Choynski  vs.  Cohen,  39  Cal.  501;  Moore  vs. 
Martin,  38  Cal.  42o.)  Nor  is  a  sale  of  land  imder  an  execu- 
tion issued  upon  it  subject  to  be  defeated  for  any  errors  or 
irregularities  in  it. 
.  2.  The  execution,  which  had  been  issued  upon  the  judg- 
ment, was  levied  upon  the  land  in  controversy  as  ,tte  prop- 
erty of  the  defendant  Anna,  on  the  third  day  of  July,  1879. 
At  that  date  defendants  claim  to  have  acquired  a  homestead 
upon  the  land  by  a  declaration  of  homestead  which  they  had 
made  and  filed  on  the  twenty-third  day  of  May,  1878 — ^im- 
mediately after  their  marriage.  The  declaration  recites  that 
they  claimed  the  land  as  a  homestead  in  addition  to  a  home- 
stead which  had  been  set  apart  by  the  Probate  Court  of  San 
Bernardino  County,  out  of  the  estate  of  William  Baldwin, 
deceased,  to  the  defendant  Anna  as  the  surviving  widow  of 
the  deceased;  and  it  shows  that  the  land  select^ed  as  an  ad- 
ditional homestead  abutted  upon  the  homestead  premises 
which  had  been  set  apart  by  the  Probate  Court.  Upon  this 
additional  homestead  there  were  some  small  houses  and  a 
stable.  The  former,  defendants  rented  to  tenants;  the  latter 
they  used,  in  connection  with  the  premises  which  they  occu- 
pied, as  a  hay  yard,  for  keeping  and  feeding  live  stock  for 
profit.  Both  the  homestead  lots  were  enclosed  by  one  fence, 
and  defendants  indiscriminately  used  them  for  their  business 
purposes.  But  they  resided  exclusively  on  the  homestead 
premises  which  had  been  set  apart  by  the  Probate  Court. 
At  the  time  of  making  and  filing  their  declaration,  they  did 
not  reside  upon  tine  additional  homestead  premises — the  land 
in  controversy.  They  never  did  reside  there  until  Novem- 
ber, 1879,  when  the  family  robidence  on  the  first  homestead 
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was  destroyed  by  fire,  and  they  moved  into  one  of  the  tene- 
ment houses  upon  the  ''additional  homestead"  lot. 

Residence  upon  premises  is  an  essential  element  to  a  claim 
of  homestead;  and,  unless  it  is  proved  to  have  existed  at  the 
time  of  making  and  filing  the  declaration  of  homestead,  the 
claim  is  ineflfectual.  To  constitute  a  valid  homestead,  the 
claimant  must  actually  reside  on  the  premises  when  the  dec- 
laration is  filed.  (Section  1263,  C.  C;  Babcockvs.  GibhSj  52 
Cal.  629;  D<yni  vs.  Hoive,  Id.  630.) 

Judgment  aflSrmed. 

We  concur:  McKinstry,  J.,  Ross,  J. 


In  Bank. 


[Filed  October  19,  1880.] 
No.  6980. 

L.  HEURSTAL,  Respondent, 

vs. 

HUGH  MUIR,  Appellant. 

Contempt  fob  Rb-kntebing  upon  Land— Obdeb  fob  Restitution  an  Inci- 
dent. Where  an  order,  adjudging  a  party  guilty  of  contempt  in  re- 
entering upon  land  from  which  he  had  been  removed  upon  process 
duly  serred  and  issued  upon  a  judgment  in  an  action  of  ejectment, 
also  directed  that  an  alias  suit  of  execution  and  restitution  issue: 
Ileldt  that  the  portion  of  the  order  directing  the  alias  suit  to  issue  was 
merely  incidental  to  the  adjudication  of  contempt. 

Appeal  fbom  a  Void  Obdeb.  Where  a  motion  was  made  to  dismiss  an  ap- 
peal from  an  order  adjudging  a  party  guilty  of  contempt;  and  the  ap- 
pellant resisted  on  the  ground  that  the  order  appealed  from  was  void: 
Held,  that  appeals  have  often  beec  entertained  from  judgments  and 
orders  void  in  law. 

Remedies  against  Fboceedinos  fob  Contempt.  If  a  judicial  officer  is 
about  to  exceed  his  jurisdiction,  by  trying  for  a  contempt  without 
legal  power  to  do  so,  the  party  threatened  may  stay  the  proceeding  by- 
prohibition;  if  he  actually  adjudges  one  guilty  of  contempt  without 
jurisdiction,  his  judgment  may  be  annulled  by  certiorari;  and  if  th« 
judgment  imposes  an  imprisonment,  the  prisoner  may  be  discharged 
on  habeas  corpus. 

Dismissal  of  Appeal  fbom  Obdeb  Adjudging  Contempt.  Where,  on  an 
appeal  from  an  order  adjudging  a  party  guilty  of  contempt,  the  record 
showed  that  the  Court  had  no  power  to  make  the  order:  Held,  that 
the  appeal  could  not  be  sustained  and  should  be  dismissed. 

Appeal  from  the  District  Court  of  the  Fifteenth  Judicial 
District,  Contra  Costa  County. 

A.  H.  Griffith,  for  appellant. 
Temple  Emmett^  for  respondent. 
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McKiKSTRY,  J.,  delivered  the  opinion  of  the  Conrt: 

This  is  an  appeal  from  an  order  of  the  late  Fifteenth  Judi- 
cial District  Court  adjudging  the  defendant,  Hugh  Muir, 
gailty  of  contempt  for  that,  after  having  been  removed  from 
certain  premises  upon  process  duly  served  and  issued  upon 
a  judgment  in  an  action  of  ejectment,  the  said  Muir  had, 
without  right,  re-entered;  and  also  directing  that  '*an  alias 
writ  of  execution  and  restitution  issue."  Bespondent  has 
moved  that  the  appeal  be  dismissed. 

It  has  been  suggested  that  the  portion  of  the  order  direct- 
ing that  an  alias  writ  issue  may  be  separated  from  the  rest, 
and  an  appeal  be  entertained  frOm  such  portion.  But  that 
portion  of  the  order  is  based  upon  tlie  adjudication  with 
resect  to  the  contempt,  and  is  merely  incidental  to  such  ad- 
judication. The  order  is  a  whole,  and  if  the  appeal  cannot 
DC  sustained  as  to  the  whole,  it  must  fail  as  to  every  part. 
The  Court  below  having  found  defendant  guilty  of  the  con- 
tempt had  no  discretion  to  refuse  the  writ.  (C.  C.  P.,  1210.) 

Tlie  order  is  entitled:  "In  the  District  Court  of  the  Fif- 
teenth Judicial  District,  in  and  for  the  City  and  County  of 
San  Francisco,"  and  was  filed  with  the  Clerk  of  the  District 
Court  of  said  city  and  county.  The  action  was  pending  in 
the  Fifteenth  District  Court  in  and  for  the  County  of  Contra 
Costa.  It  may  be  s^sumed  that  the  order  has  never  taken 
effect  as  a  valid  order,  because  not  entered  by  or  filed  with 
the  Clerk  of  the  Court  for  Contra  Costa,  as  required  by  the 
Act  creating  the  judicial  district.  (Statutes  1863-4,  p.  479.) 
Nevertheless,  it  must  be  treated  as  being  what  it  purports  to 
be— an  order  of  the  Fifteenth  District  Court  for  San  Fran- 
cisco. 

It  is  claimed  by  appellant  that  the  order  is  void;  but  ap- 
peals have  often  been  entertained  from  judgments  and  orders 
void  in  law. 

This  brings  us  to  the  question  whether  the  order  adjudging 
the  party  guilty  of  contempt  is  appealable.  In  People  vs. 
O'Ndl  {4n  Cal.  109),  it  was  held:  '*  An  appeal  may  be  taken 
from  a  judgment  for  contempt,  when  the  fine  is  for  $300,  and 
the  Court  below  has  exceeded  its  jurisdiction,  and  there  are 
facts  dehors  the  record,  which  can  only  be  brought  up  on  a 
statement  on  appeal."  We  are  not  inclined  to  extend  the 
authority  of  that  decision  so  as  that  it  shall  include  any  case 
differing  in  its  circumstances,  or  not  limited  by  the  conditions 
therein  considered  as  material.  In  the  case  now  before  us 
no  fine  of  $300  was  imposed  by  the  Court  below;  neither 
does  it  appear  that  there  are  facts  dehors  the  record  which 
could  only  be  brought  up  by  statement  or  bill  of  exceptions. 
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It  may  be  remarked,  also,  that  the  affidavits  and  papers 
found  in  the  transcript  are  in  no  way  identified  as  naving 
been  used  at  the  trial  of  the  alleged  contempt. 

The  question  then  is,  whether,  on  a  record  which  shows 
that  an  order  adjudging  a  party  guilty  of  contempt,  by  a 
Court  which  had  no  power  to  make  an  operative  order  in 
the  manner  in  which  this  order  was  made,  can  be  reviewed 
on  appeal.  • 

Persons  committed  for  contempt  by  the  District  Court  have 
been  discharged  on  habeas  corpus  on  the  ground  that,  in  the 
particular  circumstances,  the  Court  had  no  jurisdiction  to 
adjudge  the  contempts.  (6  Cal.  318;  Id.  319;  7  Cal.  181.) 
But  these  cases  do  not  strengthen  the  argument  in  favor  of 
hearing  appeals  from  contempt  judgments  and  orders. 

Section  1222  of  the  Code  of  Civil  Procedure  provides: 
"The  judgments  and  orders  of  the  Court  or  Judge  made  in 
cases  of  contempt  are  final  and  conclusive."  This  section  is 
not  intended  to  declare  the  absurdity  that  such  judgments 
when  rendered  without  jurisdiction,  may  not  be  annulled  by 
a  proper  proceeding.  To  give  effect  to  its  language,  judg- 
ments and  orders  in  cases  of  contempt  must  be  held  to  be 
''final  and  conclusive"  in  the  sense  that  they  are  not  appeal- 
able. 

In  People  vs.  Wright  (27  Cal.  151),  a  writ  of  prohibition 
issued  to  arrest  the  proceedings  of  a  County  Judge  who  was 
about  to  try  and  punish  a  recalcitrant  party  for  disobedience 
of  an  order  of  the  District  Court.  In  Batchelder  vs.  Moore 
(42  Cal.  411)  a  contempt  order  of  the  County  Court  was 
annulled  by  certiorari;  and  it  must  be  remembered  that 
certiorari  can  be  resorted  to  only  where  there  is  no  appeal. 

It  appears,  therefore,  that  if  a  judicial  officer  is  about  to 
exceed  his  jurisdiction  by  trying  for  a  contempt  without  legal 
power  to  do  so,  the  party  threatened  may  stay  the  proceeding 
by  prohibition;  if  he  actually  adjudges  one  guilty  of  con- 
tempt, without  jurisdiction,  his  judgment  may  be  annulled 
by  certiorari;  and  if  the  judgment  imposes  an  imprisonment, 
the  prisoner  may  be  discharged  on  habeas  corpus.  The 
remedy  of  the  party  injured  in  each  case  is  ample  by  resort 
to  a  common  law  or  a  statutory  writ. 

We  find  no  authority  for  the  position  that  an  order  adjudg- 
ing one  guilty  of  contempt  may  be  appealed  from  simply  on 
tiie  ground  that  the  record  shows  want  of  jurisdiction  to 
render  the  judgment.  It  is  admitted,  on  all  sides,  that  if  the 
lower  Court  has  jurisdiction,  such  an  order  is  not  appealable. 

The  appellate  jurisdiction  of  this  Court  cannot  depend 
upon  the  presence  or  absence  of  jurisdiction  in  the  Court 
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below.  We  have  jurisdiction  to  hear  appeals  in  all  cases  of 
contempt  judgments — when  the  question  presented  by  the 
record  is  simply  as  to  the  jurisdiction  of  tne  lower  Court — 
or  in  none;  since  in  all  such  cases,  when  we  pass  upon  the 
jurisdiction  of  the  Court  below,  we  pass  upon  the  merits  of 
the  appeal. 

Motion  granted. 

We  concur:  Ross,  J.,  Thornton,  J.,  Myrick,  J.,  Sharp- 
stein,  J. 


In  Bank. 


[Filed  January  21,  1881.] 

No.  6588. 

THE  LOS  ANGELES  IMMIGRATION  AND  LAND  CO- 

OPERATIVE  ASSOCIATION,  Respondent, 

vs. 

LOUIS  PHILLIPS,  Appellant. 

Spbcdic  Pkbfobicance  will  not  be  Enfoboxd  on  the  Mbbs  Basis  of  ▲ 
GONTBA.CT.  a  Court  of  equity  will  cot  specifically  enforce  any  contract 
unless  it  b^  complete  and  certain,  nor  will  it  specifically  enforce  that 
which  is  only  the  basis  of  an  agreement,  and  not  the  agreement  or  con- 
tract itself. 

QunenoN  of  Acceptance  of  Deed  as  Fabt  of  Complicated  Contbagt — 
Reasonable  Time  fob  Examination.  When  four  different  papers, 
including  a  deed,  relating  to  and  involving  the  settlement  of  compli* 
cated  transactions  concerning  valuable  lands,  were  handed  to  a  party 
as  he  was  about  leaving  on  a  train  of  cars,  and  one  of  them,  not  the 
deed,  was  partly  read  when  the  party  said  he  understood  it,  took 
the  papers,  and  remarked  it  was  all  right;  but,  after  examining  them, 
consulted  his  attorney,  and  some  forty  days  afterwards,  during  which 
fruitless  negotiations  for  a  compromise  were  going  on,  returned  three 
of  the  papers,  including  the  deed:  Held,  that,  under  the  circumstances, 
there  was  no  acceptance  of  the  deed  as  a  binding  contract. 

Appeal  from  the  District  Couyt  of  the  Seventeenth  Judicial 
Dis^ct,  Los  Angeles  County.     . 

2hom  &  Bo88,  Oodfrey  &  Button^  and  OlasseUy  Smith  &  Smithy 
tor  appeUant. 

T.  H.  Smith  and  G.  C.  Oibbs,  for  respondent. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 
This  action  was  brought  to  compel  the  performance  by  de- 
fendant of  a  contract  alleged  to  nave  been  entered  into  by 
him  with  the  plaintiff  corporation. 

It  is  allegea  in  the  complaint  that  some  time  in  April, 
1876,  the  plaintiff  and  defendant  entered  into  two  certain 
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contracts  for  the  sale  of  lands  by  the  latter  to  the 
former;  that  in  July,  1875,  the  parties  above  named  entered 
into  another  contract  for  the  sale  of  a  tract  of  land  by  the 
defendant  to  the  plaintiff;  that  in  one  of  the  tracts  of  land 
above  referred  to  as  agreed  to  be  sold  in  April,  1875,  one 
Tonner  had  an  interest  which  he  agreed  to  sell  to  plaintiff, 
but  that  the  purchase  money  due  to  Tonner  had  been  fully 
paid,  and,  therefore,  he  (Tonner),  had  no  longer  any  interest 
m  the  matter  in  litigation;  that  by  the  terms  of  two  of  the 
contracts  above  referred  to,  portions  of  the  purchase  money 
were  to  be  paid  in  cash,  and  the  remaining  portions  at  days 
in  the  future,  specified  in  said  contracts,  with  interest,  as 
set  forth  therein;  that  the  cash  payments  were  made  as 
agreed  on,  and  promissory  notes  were  executed  for  the  credit 

1)ayments;  that  by  the  terms  of  the  contracts  it  was  stipu- 
ated  between  the  parties  that  the  plaintiff  should  have  the 
right,  at  any  time  within  three  years  next  after  the  dates  of 
the  contracts  respectively,  to  sell  any  of  the  lands  described 
in  the  contracts  at  not  less  than  thirty-five  dollars  per  acre; 
that  the  defendant  would  join  in  a  bargain  and  sale  deed  to 
the  purchasers  upon  condition  that  at  the  same  time  there 
should  be  paid  to  the  defendant  an  amount  of  money  equiva- 
lent to  thirty-five  dollars  per  acre  for  the  portion  of  land 
thus  sold,  and  an  additional  amount  equal  to  one-half  of 
the  difference  between  the  sum  of  thirty-nve  dollars  and  the 
price  for  which  such  portion  of  land  should  be  sold,  the 
money  so  paid  to  defendant  to  be  received  by  him  and 
credited  upon  the  promissory  notes  before  mentioned  until 
they  were  fully  paid  off. 

It  is  further  averred  that  the  possession  of  said  tracts  of 
land  were  delivered  to  plaintiff  by  the  vendors  Tonner  and 
the  defendant;  that  plaintiff  entered  into  such  possession, 
and  caused  permanent  and  valuable  improvements  to  be 
made  on  the  said  tracts  of  land  of  the  value  of  $25,000,  and 
held  possession  of  said  tracts  until  the  execution  of  a  deed 
from  plaintiff  to  defendant  on  the  thirty-first  daj  of  Decem- 
ber, 1877,  as  ajSterwards  set  forth  in  the  complaint;  that  be- 
fore the  fifteenth  of  November,  1877,  plaintiff  sold  to 
numerous  persons  various  portions  of  the  several  tracts  of 
land  above  mentioned,  took  from  each  of  the  purchasers 
promissory  notes,  drawing  interest,  for  the  purchase  money 
of  the  lands  sold,  and  at  defendant's  request  endorsed  and 
delivered  to  him  the  said  notes  and  contracts  as  collateral  se- 
curiiy  for  the  paj^ment  of  its  notes  to  defendant,  and  made 
divers  payments  in  money  to  defendant  on  account  of  the 
aforesaid  purchase  from  him — all  of  which  are  fully  stated 
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in  an  exhibit  to  the  complaint;  that  on  or  about  the  fifteenth 
of  November,  1877,  for  the  purpose  and  intent  of  making  a 
foil  settlement  of  all  dues,  debts,  etc.,  then  existing  between 
ihem,  plaintiff  and  defendant  entered  into  a  contract  in  writ- 
ing, by  the  terms  of  which,  and  in  consideration  of  the 
mutual  promises  therein  contained,  defendant  bound  himself 
to  purchase  from  the  plaintiff  all  the  lands  described  in  the 
contracts  above  mentioned,  then  remaining  unsold,  and  then 
known  as  the  Pomona  lands  and  the  Pomona  tract,  at  the 
rat«  and  price  of  $35  per  acre;  and  that  defendant  would 
credit  plaintiff's  notes  neld  by  him,  as  above  set  forth,  with 
the  value  of  said  unsold  lands  at  the  rate  of  835  per  acre; 
and  that  he  (defendant)  would  purchase  enough  of  the  con- 
tracts of  purchase  then  held  by  him  as  collateral  security, 
for  their  lace  and  the  interest  due  thereon,  to  fully  pay  all  of 
plaintiff's  obligations  to  defendant;  and  that  he  would  con- 
vey to  plaintiff,  by  deed,  all  the  remaining  lands  embraced 
in  "said  original  contracts,  and  before  that  time  sold  to  plaint- 
iff^ and  would  assign  to  plaintiff  the  contracts  entered  into, 
and  promissory  notes  given  by  purchasers  for  said  lands  last 
named,  then  held  by  him  as  collateral;  that  it  was  by  said 
contract  further  agreed  between  the  parties  aforesaid,  that  a 
corporation  should  be  created  and  organized  under  the  laws 
of  the  State  of  California,  by  Thomas  A.  Garey,  the  Presi- 
dent of  the  corporation  plaintiff,  the  defendant  and  any  per- 
sons who  might  be  disposed  to  subscribe  for  its  stock;  that 
the  oblect  and  purposes  for  which  said  corporation  was  to  be 
createa  were  to  develop  the  waters  of  San  Antonio  Creek,  a 
stream  of  water  flowing  near  the  said  Pomona  lands,  with 
which  to  irrigate  said  lands;  to  sell  the  water  for  purposes  of 
gain  to  the  inhabitants  of  Pomona;  that  the  capital  stock  of 
said  corporation  was  to  be  125,000,  of  which  defendant 
agreed,  by  the  contract  just  referred  to,  to  take  $10,000,  and 
to  pay  assessments  thereon  from  time  to  time  as  fast  as  the 
corporation  should  require  the  funds  to  carry  into  effect  the 
purposes  for  which  it  was  formed,  such  assessments  not  to 
exceed  in  the  aggregate  fifty  per  cent,  of  the  par  value  of  the 
stock;  and  the  plaintiff  bound  itself  to  see  that  the  balance 
of  said  stock  was  taken  on  like  terms,  and  to  procure  the 
obligations  of  said  Garey  and  one  H.  J.  Crow,  and  each  of 
ihem  to  give  the  defendant  the  first  right  to  purchase  all 
stock  taken  by  them  in  said  corporation,  at  any  time,  within 
two  vears  from  the  time  that  the  waters  of  San  Antonio 
Creek  should  be  brought  to  the  town  of  Pomona  by  said  cor- 
poration, and  to  transfer  to  said  corporation  all  the  capital 
stock  of  a  corporation  known  as  the  Pomona  Water  Com- 
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pany,  then  owned  and  held  by  plaintiff;  that  bv  the  terms  of 
said  contract,  defendant  was  to  have  the  right  to  tne  use  of  water 
from  said  corporation  to  be  formed,  sufficient  to  irrigate  cer- 
tain lands  mentioned  in  said  contract,  for  which  defendant  was 
to  pay  as  provided  by  its  terms;  that  plaintiff  complied  with 
the  terms  of  said  contract  on  its  part  to  be  performed;  that  de- 
fendant failed  to  take  the  stock  in  said  corporation  which  was 
formed,  or  to  pay  any  money  on  it,  or  to  perform  any  of  the 
obligations  of  said  contract  upon  his  part  to  be  performed,  to 
the  damage  of  plaintiff  in  the  sum  of  $15,000  United  States 
gold  coin;  that  said  Garey  and  Crow  each  subscribed  for 
sixty-three  shares  of  the  stock  of  said  corporation  of  the  par, 
value  of  $6,300;  that  $12,500  would  have  been  sufficient  to 
build  and  construct  the  flumes,  ditches  and  other  works  of 
said  new  corporation,  and  would  have  enabled  said  company 
to  introduce  the  waters  of  San  Antonio  Creek  upon  the 
Pomona  lands,  and  to  have  irrigated  all  the  unsold  portions 
thereof,  and  to  have  brought  said  waters  on  the  lands  of  de- 
fendant, to  have  irrigated  the  same  as  required  in  the  said 
contract,  and  would  have  provided  said  water  company  with 
a  large  surplus  of  water,  which  it  would  have  sold;  that  on 
the  thirty-nrst  of  December,  1877,  the  plaintiff  delivered  and 
the  defendant  accepted  the  obligations  in  writing  of  said 
Garey  and  Crow,  to  ^ve  to  the  defendant  the  refusal  of  the 
stock  taken  hj  them  in  said  corporation  above-mentioned,  at 
any  time  within  two  years  from  the  time  that  the  waters  of 
said  San  Antonio  Creek  should  be  brought  to  the  town  of 
Pomona  by  said  water  company,  and  the  plaintiff  also  on  the 
same  day  delivered  to  the  defendant,  who  accepted  the  same, 
a  deed  in  due  form  of  law,  duly  executed  and  acknowledged 
by  plaintiff,  conveying  to  the  defendant  all  the  estate  of 
plaintiff  in  and  to  all  the  unsold  lands  and  the  unsold  portions 
of  the  Pomona  track  mentioned  in  said  contract,  which  con- 
veyance defendant  has  ever  since  retained;  that  on  the 
delivery  and  acceptance  of  said  deed,  the  plaintiff  demanded 
of  defendant  that  he  should  comply  with  the  stipulation  of 
said  contract  on  his  part  to  be  performed,  which  defendant 
refused  and  still  refuses  to  do,  to  the  damage  of  plaintiff  in 
the  sum  of  $22,676.96,  in  gold  coin;  that  since  said  demand, 
defendant  has  wrongfully  sold  and  assigned  to  other  parties, 
whose  names  are  unknown,  whereby  he  has  put  it  out  of  his 
power  to  perform  the  obligations  of  said  contract,  to  the 
damage  of  plaintiff  in  the  sum  of  $22,676.96;  wherefore, 
plaintiff  demands  judgment  against  defendant  for  the  sum 
of  $37,676.96,  in  United  States  gold  coin,  for  his  damages; 
that  plaintiff's  promissory  notes  and  obligations  for  the  pur- 
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chase  price  of  said  lands  be  declared  to  be  fuU^  paid  off  and 
satisfied,  and  that  defendant  be  ordered  and  directed  by  the 
Court  to  surrender  np  said  notes  and  obligations  to  be  can- 
celed, and  that  plaintiff  may  have  such  other  and  further 
relief  in  the  premises  as  to  the  Court  may  seem  equitable  and 
just,  with  costs  of  suit. 

Defendant  answered  the  complaint,  and  denies  on  informa- 
tion and  belief,  that  plaintiff  is  or  was  at  any  of  the  times 
stated  in  the  complaint  a  corporation  duly  organized  or  exist- 
ing under  the  laws  of  California.  He  admits  the  executions 
of  the  contract  stated  in  the  complaint  executed  in  April  and 
July,  1876;  that  i)laintiff  enterea  into  the  possession  of  the 
lands  referred  to  in  said  contracts,  under  the  terms  thereof. 
He  denies  that  plaintiff  ever  placed  or  erected  on  said  lands 
permanent  or  other  improvements  of  the  value  of  $25,000; 
that  on  the  thirty-first  of  December,  1877,  or  at  any  other 
time,  plaintiff  executed  to  him  any  deed;  denies  any  contract 
as  alleged  entered  into  by  him  with  plaintiff,  on  or  about  the 
fifteentn  of  November,  lS77.  Defendant  further  denies  per- 
formance of  the  terms  of  said  contract  by  plaintiff,  as  alleged 
in  the  complaint,  or  that  he  refused  to  Subscribe,  or  take  or 
pay  for  $10,000  stock  in  the  new  water  company,  or  that  he  has 
taued  in  any  manner  or  at  all  to  perform  any  obligation  on 
his  part,  or  that  he  has  damaged  plaintiff  in  any  way  or  sum, 
or  at  all.  He  avers  that  neither  the  plaintiff  nor  the  said 
water  company  ever  had  any  interest  or  right  to  the  water  of 
the  Arroyo  of  San  Antonio  or  any  part  thereof,  and  further 
avers  that  the  said  water  and  the  right  to  its  use  during  all 
the  times  mentioned  in  the  complaint,  and  ever  since,  has  been 
and  now  is  the  property  of  other  parties.  He  denies  the 
delivery  by  the  plaintiff  at  any  time  or  the  acceptance  by 
defendant  of  any  obligation  of  Garey  and  Crow  or  either  of 
them,  or  the  delivery  by  plaintiff  of  anv  deed  executed  to 
him  on  the  thirty-first  of  December,  1877^  or  at  any  time,  or 
that  he  has  retained  in  his  possession  at  uny  time  such  deed, 
and  denies  that  plaintiff  has  ever  kept  or  performed  the  terms 
of  any  contract  with  him.  Denies  any  damage  to  plaintiff  in 
any  sum;  that  he  (defendant)  has  at  any  time  wrongfully  or 
fraudulently  sold  or  assigned  or  transferred  any  of  the  con- 
tracts in  the  complaint  mentioned  to  the  damage  of  plaintiff 
in  any  sum  whatever.  He  admits  that  on  or  about  the 
fifteenth  day  of  November,  1877,  he  signed  a  paper  writing 
with  Thomas  A.  Garey  and  P.  B.  Fanning,  who  pretended  to 
act  for  and  as  President  and  Secretary  of  plaintiff,  and  avers 
that  said  instrument  was  signed  by  him  without  any  con- 
sideration whatever,  and  because  of  ihe  false  and  fraudulent 
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representations  made  to  him  by  Garej  and  Fanning  and  H. 
J.  Crow,  who  was  interested  therein  with  Garey  and  Fanning, 
which  representations  were  at  the  time  known  to  Garey, 
Fanning  and  Crow  to  be  false  and  fraudulent,  but  then  be- 
lieved Dy  defendant  to  be  true.  He  further  avers  that  said 
paper  writing  was  and  is  absolutely  void  and  of  no  effect. 
The  cause  was  tried  by  the  Court,  and  judgment  was  rendered 
for  plaintiff.  The  defendant  moved  for  a  new  trial,  which  was 
denied,  and  he  took  an  appeal  from  the  judgment  and  the 
order  denying  his  motion  for  a  new  trial. 

The  decision  of  this  cause  turns  mainly  on  the  construc- 
tion of  certain  documents  which  appear  or  are  referred  to  in 
the  findings. 

The  Court  below  having  found  the  facts  as  to  the  three 
contracts  for  the  purchase  of  lands  mentioned  in  the  com- 
plaint, the  possession  of  the  plaintiff  of  the  lands  embraced 
in  these  contracts,  the  payments  made  to  defendant  on  these 

{>urchases,  the  sales  made  by  plaintiff  of  portions  of  the 
ands,  and  the  transfer  of  the  notes  and  contracts  by  plaintiff 
to  defendant  as  collateral  security  in  accordance  with  the 
terms  of  the  contracts  above  referred  to,  proceeds  to  make 
the  following  finding : 

*'  About  the  fifteenth  day  of  November,  1877,  and  before 
the  twenty-second  day  thereof,  for  the  purpose  of  and  with 
the  intent  of  making  a  full  and  complete  settlement  of  all 
demands  then  existing  between  them,  plaintiff  and  defendant 
entered  into  an  agreement,  the  substance  of  which  plaintiff 
has  purported  to  set  forth  in  paragraph  XI  of  the  complaint 
herein,  but  in  fact  said  contract  or  a^eement  was  to  the 
effect  and  in  the  words  and  figures  as  follows,  and  not  other- 
wise: 

''Memorandum  of  items  of  agreement  between  Louis 
Phillips  and  the  Los  Angeles  Immigration  and  Land  Co- 
operative Association,  as  a  basis  on  which  to  conclude  a  con- 
tract for  the  sale  to  said  Phillips  of  the  remaining  portion  of 
land  at  Pomona;  Phillips  proposes  to  buy  all  unsold  lands 
.  in  Pomona,  and  the  Pomona  tract,  for  the  sum  of  S35  per 
acre,  and  give  credit  for  the  same  on  notes  held  by  him 
against  the  company.  He  (Phillips)  agrees  also  to  purchase 
contracts  for  lands  already  sold  by  said  association  for  their 
face  and  interest  thereon  suflScient  to  cancel  the  notes  held 
hj  him  against  the  association,  and  to  deed  to  the  said  asso- 
ciation all  remaining  lands  sold  by  them  under  contract,  and 
signing  over  to  them  the  said  contracts.  Phillips,  Garey 
et  al.  are  to  incorporate  a  Water  Company,  with  a  capital 
stock  of  $25,000,  to  handle  the  San  Antonio  waters.    Phillips 
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is  to  take  $10,000  of  the  stock  in  said  Water  Company,  pay- . 
ing  thereon  50  per  cent,  by  the  time  that  said  company  shall 
need  funds.  The  Land  Association  are  to  see  that  the  bal- 
ance of  the  stock  is  taken  on  the  same  terms.  Phillips  is  to 
have  the  first  refusal  to  purchase  all  stock  taken  by  Garey  & 
Crow  at  any  time  within  two  (2)  years  from  the  time  that  the 
said  waters  of  San  Antonio  are  brought  to  the  town  of  Po- 
mona by  said  Water  Company.  The  said  Land  Association 
are  to  transfer  to  the  aforementioned  new  Water  Company 
all  the  stock  now  remaining  in  the  hand  of  the  Pomona 
Water  Company;  Phillips  is  also  to  have  the  right  to  water 
from  the  said  "new  Water  Company  for  unsold  portion  of 
Pomona  and  Pomona  tract;  also  for  one  thousand  acres, 
more  or  less,  of  his  other  dry  lands,  upon  the  payment  by 
him  of  a  royalty  of  SlO  per  acre. 

**  Los  Angeles  Immigration  and  Land  Co-operative  Asso- 
ciation, by  *'Thos.  a.  Gar^y,  President." 

It  is  urged  on  behalf  of  appellant  that  the  document  set 
forth  in  the  above  finding  is  not  an  agreement  or  contract, 
but  merely  the  basis  of  an  agreement.  The  respondent,  on 
the  contrary,  insists  that  it  is  a  contract  full  and  complete  in 
all  its  parts,  and  executed,  a  breach  of  which  has  been  com- 
mitted by  defendant,  for  whiph  he  is  responsible  to  the 
Elainti£f.  The  respondent's  view  of  this  document  was  taken 
y  the  Court  below. 

A  Court  of  equity  will  not  specifically  enforce  any  contract 
unless  it  be  complete  and  certain,  (tioneymayi  vs.  Marryatt, 
21  Beav.  14;  6  H.  L.  Cas.  112;  StrcUford  ys.  Bostoorth,  2  V. 
4k  B.  341;  Tawney  vs.  Crowther,  3  Bro.  C.  C.  318.)  This 
rule  applies  as  well  to  parties  as  to  price,  subject-matter,  etc. 
Nor  can  the  aid  of  a  Court  of  equity  be  had  to  specifically 
enforce  that  which  is  only  the  basis  of  an  agreement,  and  not 
the  agreement  or  contract  itself.  {Frost  vs.  MouUon,  21  Beav. 
696;  Losee  vs.  Morey^  57  Barb.  561 ;  see  also  Pomeroy  on  Con- 
tracts, Sees.  145-147;  Fry  on  Specific  Performance,  Sees. 
342  and  203,  et  seq.) 

Upon  an  examination  of  the  foregoing  document  as  found 
by  tne  Court  below,  it  will  be  observed  that  its  title  indicates 
that  as  a  contract  it  is  incomplete.  The  title  is :  ' '  Memoran- 
dum of  items  of  agreement  between  Louis  Phillips  and  the 
Los  Angeles  Immigration  and  Land  Co-operative  Associa- 
tion, as  a  basis  on  wnich  to  conclude  a  contract  for  the  sale 
to  said  Phillips  of  the  remaining  portion  of  land  at  Pomona. " 
Thus  it  is  not  treated  as  a  contact  concluded,  but  ''as  a 
basis  on  which  to  conclude  a  contract  for  the  sale  to  Phillips  " 
of  the  land  referred  to.     There  are  other  circumstances  in 
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this  docnment  which  indicate  the  incompleteness  of  the  paper 
as  a  contract..  It  purports  to  be  made  between  the  plainti£f 
and  the  defendant  as  a  memorandum  for  their  action,  jet  it 
goes  on  to  provide  that  **  Phillips,  Q*rey  et  cd.  are  to  incor- 
porate as  a  Water  Company  with  a  capital  stock  of  $25,000. 
to  handle  the  San  Antonio  waters;"  and  further,  '* Phillips 
is  to  have  the  lirst  refusal  to  purchase  all  stock  taken  by 
Garey  and  Crow  at  any  time  within  two  years  from  the  time 
that  the  said  waters  of  San  Antonio  are  brought  to  the  said 
town  of  Pomona  by  said  Water  Compawy." 

Who  Garey  et  al.  (who  are  mentioned  with  Phillips  as  above 
pointed  out)  are,  does  not  appear  from  the  paper.  To  be 
sure,  the  name  of  Thos.  A.  Garey  is  appended  to  the  paper 
as  the  President  of  the  plaintiff  corporation.  But  whether 
this  is  the  Garey  mentioned  above,  we  can  only  conjecture. 
At  any  rate,  although  it  is  stipulated  that  Garey  d  uL  are  to 
do  something  of  great  importance,  they  are  not  mentioned 
as  parties  to  the  so-called  agreement,  nor  do  the^  sign  it. 
The  same  is  true  as  to  the  stipulation  that  Phillips  is  to  have 
the  first  refusal  to  purchase  ail  the  stock  taken  by  Garey  and 
Crow  at  any  time,  etc.  Neither  of  them  have  signed  the 
paper,  nor  is  Crow  mentioned  as  a  party  to  the  agreement. 
There  then  is  no  agreement  in  this  document  binding  on 
Garey  or  the  persons  embracefi  in  the  expression  **  e^  oi.'*  to 
do  anything,  nor  is  there  in  it  any  stipulation  binding  Crow 
or  any  one  else  to  sell  any  stock  at  any  time  to  Phillips. 
Phillips  could  never,  under  this  paper,  nave  enforced  any- 
thing as  against  Garey  and  Crow,  nor  could  he  have  recov- 
ered any  damages  for  the  breach  of  anything  contained  in  it. 
Further,  it  is  set  forth  in  this  pa]^er  that  Phillips  is  *' to  have 
the  right  to  water  from  the  said  new  water  company  for 
the  unsold  portion  of  Pomona  and  Pomona  tract;  also, 
for  one  thousand  acres,  more  or  less,  of  his  other  dry  lands, 
upon  the  pavment  by  him  of  a  royalty  of  $10  per  acre." 
Where  are  the  other  dry  lands  referred  to  ?  There  is  no- 
where found  any  description  of  them.  It  is  impossible  to 
saj^  what  lands  are  here  referred  to  as  Phillips'  '*dry  lands," 
to  irrigate  which  water  was  to  be  furnished  on  the  terms  men- 
tioned. These  considerations  drawn  from  the  paper  itself, 
show  that  it  was  not  to  be  regarded  as  a  contract  complete 
in  all  its  parts,  but  as  a  memorandum  of  items  from  which 
the  parties  might  on  a  future  occasion  draw  up  in  extenso  a 
contract  compiete  as  regards  the  matters  referred  to  in  it, 
and  certain  in  its  terms,  and  to  which  other  persons  are  to 
be  parties. 

There  are  other  considerations  which  lend  force  to  this 
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conclnsion.  A  most  essential  part  of  the  arrangement  con- 
templated between  the  plaintiff  and  defendant  was  to  devise 
some  means  to  develop  and  make  useful  the  waters  of  San 
Antonio  Creek,  and  it  is  expressed  in  the  document  just  re- 
ferred to,  **  to  handle  the  San  Antonio  waters."  The  Court 
finds  that  ''neither  the  plaintiff  nor  the  said  new  water 
company  ever  had  anv  title  to  the  water  of  said  Arroyo  San 
Antonio  or  any  part  thereof,  and  said  water  and  the  rights  to 
its  use  during  all  the  time  mentioned  in  the  complaint,  ever 
since  has  been  and  now  is  the  property  of  other  parties." 
(See  13th  finding  of  fact.) 

It  became  necessary  to  acquire  the  waters  of  San  Antonio 
Creek,  for  they  could  not  be  developed  or  handled  unless 
they  were  under  the  control  of  the  parties  desiring  to  develop 
and  handle  them. 

The  testimony  in  the  transcript  shows  that  H.  K.  W.  Bent, , 

A.  B.  Meserve  and  C.  F.  Loop,  claimed  to  have  some  owner- 
ship iu  these  waters.  On  the  2d  of  November,  1877,  the  fol- 
lowing instrument  was  executed  at  Los  Angeles : 

"  Los  Angeles,  November  2,  1877. 
"  At  a  meeting  of  persons  interested  in  fluming  the  waters 
of  San  Antonio  Creek,  held  this  day  in  the  office  of  H.  E.  W. 
Bent,  in  Los  Angeles,  at  which  was  present  H.  E.  W.  Bent,  A. 

B.  Meserve,  Bev.  C.  F.  Loop,  Louis  Phillips,  T.  A.  Garey, 
H.  J.  Crow,  J.  E.  McComas  and  L.  M.  Holt,  the  following 
points  were  agreed  upon :  Bent,  Meserve  and  Loop,  repre- 
senting the  owners  of  the  half  interest  in  the  waters  of  San 
Antonio  Creek,  agree  to  sell  a  quarter  of  the  stream  to  Mr. 
Phillips  and  the  other  gentlemen  present  for  the  sum  of 
$18,750  gold  coin.  Phillips  and  his  partv  agree  to  purchase 
sach  water  at  said  price,  and  pay  for  the  same  as  follows: 
They  will  build  a  flume  from  a  point  near  the  Kincaid  dam 
to  the  north  line  of  the  Palomeres  tract,  of  sufficient  capa- 
city to  carry  600  inches  of  water  under  a  6-inch  pressure. 
The  bottom  of  the  flume  is  to  be  of  l^-inch  redwood,  and  the 
sides  of  l^inch  redwood,  with  clamps  every  5J  feet.  The 
flume  is  to  be  not  less  than  2  feet  wide  and  16  inches  deep. 
They  also  bear  one-half  of  the  expenses  of  a  dam,  at  or  near 
Sincaid's  dam,  for  dividing  the  waters,  to  cost  not  to  exceed 
five  hundred  dollars;  dam  to  be  located  at  such  point  to  be 
matuaUy  agreed  upon.  If  the  water  is  taken  from  the  base 
side  of  the  stream,  then  the  Phillips  party  are  to  construct 
SQch  an  acqueduct  across  the  wash  as  may  be  deemed  best 
by  a  competent  board  of  judges  to  be  mutually  selected. 
The  pipe  and  flume  is  to  be  estimated  in  the  trade  at  $15,000, 
and  tiie  cost,  if  greater  than  that  amount,  is  to  be  borne  by 


34  The  Pacific  Coast  Law  Joubnal. 


Mr.  Phillips  and  his  party;  they  (the  Phillips  party)  agree  to 
put  in  the  sum  of  $3,750  within  three  years  in  improvements 
for  developing  water,  provided  that  their  cost  of  the  dam, 
which  is  to  cost  not  to  exceed  $500  (one-half  to  be  borne  by 
Phillips'  party),  and  the  cost  of  a  flume  from  a  point  even 
with  tne  Kincaid  dam  to  the  dam  to  be  built  is  to  be  de- 
ducted from  the  $3,750.  Phillips'  party  also  agree  to  put  a 
division  in  the  flume  from  a  pomt  not  to  exceed  2|  inches 
from  the  lower  end  of  the  flume  down  to  the  lower  end,  in 
order  to  divide  the  waters  of  Bent,  Meserve  and  Loop  from 
the  waters  belonging  to  Phillips'  party.  The  parties  nereto 
hereby  a^ee  to  consummate  this  trade  and  pass  all  necessary 
papers  within  fifteen  days  from  this  date. 

"  'A.  R.  Mesebve, 
**  H.  K.  W.  Bent, 
"  Thos.  a.  Garey, 
''  L.  M.  Holt, 
"  C.  F.  Loop, 
**  Louis  Phillips, 
*'H.  J.  Crow," 
Here  was  the  commencement  of  an  attempt  to  acquire  an 
interest  in  these  waters.     The  agreement  just  above  quoted, 
it  will  be  observed,  ends  with  a  stipulation  that  the  parties 
to  it  agree  to  consummate  the  trade  for  the  waters  and  pass 
all  necessary  papers  within  fifteen  days  from  its  date. 

The  memorandum  first  above  quoted  made  a  few  davs 
later  in  the  same  month  of  November,  1877,  refers  to  * '  the 
handling"  of  these  waters  by  certain  parties,  through  the 
means  of  a  corporation .  This  is  to  be  done  by  *  *  Phillips,  Garey 
etal,''  Here  we  have  some  light  thrown  on  the  question  who 
'*  Phillips,  Garey  et  aZ."  are,  but  whether  they  are  all  the 
signers  to  the  instrument  of  November  2,  or  those  of  the 
signers  who  are  styled  in  the  last-mentioned  paper  '^  the 
Phillips  party  "  does  not  clearljr  appear. 

The  above  instruments  in  writing,  which  constitute  such  an 
important  feature  in  this  case,  suggest  that  the  consumma- 
tion of  the  a^eement,  the  memorandum  of  the  items  of  which 
appear  in  the  instrument  of  November  15,  was  to  deuend 
on  the  consummation  of  the  contract  of  November  2,  in 
regard  to  the  San  Antonio  waters.  The  uncontradicted  facts 
in  the  cause  show  that  there  was  a  difficulty  in  the  way  of 
procuring  a  title  to  these  waters.  The  claim  of  Bent,  Me- 
serve and  Loop  was  disputed,  and  in  fact,  in  March,  1876,  a 
judgment  against  Bent  and  his  co-claimants  had  been  en- 
tered in  the  District  Court  for  Los  Angeles  County,  in  an 
action  brought  by  them  (Bent,  Meserve  and  Loop)  against 
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certain  parties  to  enjoin  them  fronl  diverting  these  waters. 
That  the  memorandum  of  November  15,  and  its  being  car- 
ried out,  was  intended  to  turn  upon  the  acquisition  of  the 
San  Antonio  waters,  is  sustained  by  the  testimony  of  Bent 
and  Holt.  Such,  also,  is  the  testimony  of  Phillips.  The 
documents  themselves  and  the  testimony  generally  strengthen 
this  conclusion.  A  conveyance  of  the  San  Antonio  waters 
was  never  made  either  to  plaintiff  or  defendant.  The  decree 
was  against  Bent,  Meserve  and  Loop,  and  although  a  com- 
promise was  effected,  which  was  reduced  to  writing,  and 
signed  by  Meserve  and  Loop,  it  does  not  appear  that  Bent 
ever  signed  it. 

Now,  according  to  the  memorandum  of  the  fifteenth  of 
November,  1877,  "Phillips,  Garey  et  al,  were  to  incorporate 
a  Water  Company  with  a  capital  stock  of  $25,000  to  handle 
the  San  Antonio  waters."  That  this  was  a  material  part  of 
this  memorandum  of  items  (as  it  was  styled)  there  cannot  be 
a  doubt.  It  does  not  appear  that  Garey  and  the  other -per- 
son or  persons  referred  to  by  the  words  *'  6^  aJ.,"  ever  made 
any  agreement  with  the  plaintiff  or  defendant,  or  any  other 
person.  There  is  an  entire  absence  of  testimony  to  establish 
any  agreement  to  incorporate  a  Water  Company  of  any  char- 
acter made  hj  Garey  with  any  person  whatever.  Nor  is 
there  any  testimony  that  Garey  and  Crow  ever  agreed  with  any 
person  to  transfer  to  Phillips  whatever  stock  they  might 
take  in  any  such  corporation.  There  is  absolutely  no  testi- 
mony to  show  that  they  were  in  anywise  bound  tothillijps  in 
any  such  stipulations  as  those  above  referred  to.  Phmips 
could  never  have  enforced  any  such  agreement,  nor  could 
he  have  recovered  damages  for  the  breach  of  any  such  stipu- 
lations, as  no  such  stipulations  ever  existed.  Still,  the 
decree  of  the  Court  proceeds  upon  the  ground  that  such 
stipulations  existed  between  Garey  and  other  persons  and 
Phillips.  The  foregoing  considerations  show  that  the 
memorandum  of  November  13th,  so-called,  was  incomplete, 
was  not  a  contract,  but  was  a  mere  basis  for  a  contract  to  be 
framed  after  further  negotiations;  and  in  our  opinion,  that 
it  neither  should  be  enforced  in  a  Court  of  equity  by  the 
plaintiff  against  the  defendant,  nor  could  any  action  be 
maintained  upon  it  by  plaintiff  to  recover  damages  of  de- 
fendant. 

But  it  is  contended  that  on  the  thirty-first  day  of  Decem- 
ber, 1877,  Phillips  accepted  a  deed  of  the  lands  referred  to 
in  the  document  of  November  15,  1877,  and  that,  therefore, 
he  has  waived  all  right  to  object  to  the  incompleteness  of 
the  contract,  and  is  bound  to  carry  out  the  so-called  agree- 
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ment  and  pay  for  the  lands  mentioned  in  it.  Conceding  that 
he  would  nave  waived  all  right  to  make  the  objection  referred 
to  by  accepting  such  deed,  and  pay  for  such  lands,  we  are  of 
opinion  that  the  evidence  fails  to  establish  any  such  accept- 
ance, and  that  the  Court  below  erred  in  finding  that  any  such 
deed  was  ever  accepted. 

We  will  review  the  evidence  in  relation  to  this  matter. 
The  only  witnesses  who  testified  as  to  this  matter  are  George 
C.  Gibbs  and  the  defendant.  The  former  (Gibbs)  testified 
that  he  was  a  lawyer,  a  stockholder  and  one  of  the  directors 
of  the  plaintiff's  company  since  its  organization  in  1874;  that 
on  the  thirty-first  of  December,  1877,  he  delivered  four 
papers  to  Mr.  Phillips  at  the  depot  of  the  Southern  Pacific 
Ilailroad  Company  in  Los  Angeles  (among  which  papers  was 
the  deed  above  referred  to) ;  mat  he  read  a  portion  of  one  of 
these  papers,  which  was  not  the  deed,  to  Mr.  Phillips — read 
nearly  the  whole  of  it;  when  he  got  to  a  certain  point  in 
reading  this  paper,  Phillips  said  that  was  enough,  he  under- 
stood it,  took  the  papers  witness  gave  him  and  left  him,  and 
said  it  was  all  right.  About  forty  days  afterwards,  Mr.  Boss 
(Messrs.  Thom  and  Boss  were  the  counsel  of  defendant) 
came  into  his  (witness*)  office  with  three  of  the  papers  he 
had  left  with  Phillips,  one  of  which  was  the  deed,  and  re- 
marked that  there  were  some  valuable  and  interesting  docu- 
ments, that  he  would  leave  them  with  him,  and  left  them  on 
bistable.  ''I  told  him  I  had  no  authoriiy  to  take  them." 
'^  Phillips  made  no  objections  to  these  instruments  that  I 
handed  him."  On  cross-examination  the  witness  said:  "I 
have  known  Mr.  PhiJlips  four  or  five  years  pretiy  well.  See 
him  frequently  in  town — not  often.  I  did  not  make  any 
effort  to  find  him  that  day.  I  knew  he  came  to  town  that 
day,  and  £  would  be  more  liable*  to  find  him  at  the  cars. 
Once  or  twice  I  tried  to  find  him,  but  could  not  hear  where 
he  was,  only  I  heard  he  was  in  town.  I  didn't  know  where 
his  headquarters  was.  He  was  standing  on  the  platform 
when  I  saw  him.  The  cai'S  did  not  go  for  ten  or  fifteen 
minutes  afterwards.  I  remained  there  all  the  time  till  the 
cars  left.  The  deed  was  executed  several  days  before.  It 
was  given  me  that  day — thirty-first  December — ^by  the  secre- 
tary of  the  company,  perhaps  an  hour  before  I  started  to 
deliver  it  to  defendant.  I  didn't  try  to  find  Phillips  in 
town." 

Phillips  testifies  in  relation  to  this  matter,  and  states  that 
he  arrived  at  the  cars  in  a  hack;  that  Gibbs  came  to  him  and 
said:  **  Mr.  Phillips^  T  have  got  some  papers.  I  asked  him 
what  papers  are  they;  that  he  pulled  out  one,  and  com- 
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menced  to  read  it,  and  by  that  time  thej  rang  the  bells  for 
the  cars  to  go,  and  I  said:  '  I  will  take  it  with  me,  and  read 
it  at  home/  and  he  put  it  in  his  pocket,  and  when  he  got 
home  there  was  a  deed  among  the  papers.  On  the  third  day 
after,  he  sent  the  papers  to  Thom  &  Boss,  his  attorneys." 
The  testimony  shows  conclusively  that  the  defendant  was 
at  the  depot  just  about  to  take  the  cars  for  his  residence  at 
Spadra,  when  these  papers  were  delivered  to  him  by  Mr. 

The  transcript  further  shows  a  stipulation  made  at  the  trial 
that  the  deed  and  the  other  papers,  above  referred  to  were 
given  to  defendant  by  Gibbs  when  he  (PhUlips)  started  for 
opadra;  that  the  reason  they  were  not  returned  before  the 
time  they  were  put  on  Gibbs  table,  was  that  there  was  a  com- 
promise pending  which  }vas  not  consummated;  that  during 
this  time  the  plaintiff  was  not  informed  that  Thom  &  Eoss 
had  the  papers.  Also,  that  Phillips  knew  nothing  about  the 
papers  being  kept  by  Thom. 

Upon  this  testimony,  the  Court  found  the  delivery  of  the 
deed  in  question  by  the  plaintiff  and  its  acceptance  by  Phillips. 
We  will  remark  here  that  we  have  not  given  all  the  testimony 
of  defendant  at  this  point.  We  have  stated  all  the  testimony 
whieh  could  in  any  way  have  a  tendency  to  sustain  the  find- 
ing of  the  Court  below. 

To  hold  on  this  state  of  facts  that  this  deed  was  accepted 
by  Phillips  as  a  binding  instrument,  would  be  to  sanction 
an  injustice  which  no  Court  should  countenance.  Excluding 
from  consideration  entirely  the  testimony  of  Phillips,  and 
looking  only  to  the  testimony  of  Gibbs  *and  the  stipulation, 
no  such  conclusion  as  that  reached  at  the  trial  of  this  cause 
can  be  sustained.  A  reasonable  time  is  allowed  by  the  law 
to  a  person  to  examine  the  most  trifling  book  account,  before 
the  law  raises  the  presumption  of  an  admission  of  its  correct- 
ness. Here,  this  defendant,  upon  a  reading  to  him  of  a  por- 
tion of  another  paper  in  which  there  is  a  reference  to  this 
deed,  when  he  is  just  about  to  take  a  train  of  cars  to  leave 
the  spot  where  the  paper  is  shown  him  to  go  to  his  resi- 
dence, without  an  opportunity  to  inspect  the  paper  held  to  bind 
him  is  held  conclusively  bound  in  a  complicated  transaction, 
involving  interests  alleged  to  be  of  the  value  of  from  $75,000  to 
1100,000,  and  that  without  any  opportunity  to  do  what  every 
prudent  business  man  would  do,  consult  his  counsel.  The  mere 
statement  of  theiactsis  sufficient  to  show  that  ajudgment  based 
on  such  a  finding  should  not  be  allowed  to  stand.  A  greater 
lengthof  time  should  be  and  would  be  sillowed  as  to  a  book- 
account  amounting  to  $50,  before  a  person  would  be  held 
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to  haye  admitted  its  correctness.  Mr.  Phillips  did  what 
every  prudent  man  of  aflFairs  would  hav.e  done  under  tilie  cir- 
cumstances, took  the  papers,  sent  them  to  his  counsel,  and 
doubtless  acted  on  their  advice. 

Judgment  and  order  denying  new  trial  reversed,  and  cause 
remanded. 

We  concur:  Sharpstein,  J,  McKinstry,  J.,  McEee,  J., 
Myrick,  J. 

(Mr.  Justice  Boss,  being  disqualified,  took  no  part  in  the 
decision  of  this  caused 


In  Bank. 

[Filed  January  20.  1881.] 
No.  10,667. 

THE  PEOPLE,  Kespondent, 

vs. 

WILLIAM  HALL,  Appellant. 

Criminal  Law — AssaxtiiT  with  Intent  to  Kill — Eblbtanoy  of  TssriMoirr 
ON  Plea  of  Jubtifioation.  On  a  trial  for  assault  with  intent  to  kill 
and  murder,  where  it  appeared  that  a  straggle  took  place  between  the 
prosecuting  witness  and  defendant,  who  claimed  to  have  acted  in  self 
defense :  HM^  that  any  testimony  tending  to  show  the  nature  of  in- 
juries received  by  defendant  at  the  hands  of  the  prosecuting  witness, 
or  tending  to  corroborate  defendant's  testimony  was  admissible,  and 
its  exclusion,  duly  excepted  to.  was  error. 

Pbxsumption  as  to  Anbwebs  Made  to  Pbopsb  Questions  Objected  to  aitd 
BuLBD  Out.  Where  a  proper  question  asked  a  witness  was  ruled 
out,  but  the  witness  answered  it,  and  the  Court  then  directed  him  not 
to  answer  it,  and  Several  similar  proper  questions  on  the  same  subject 
were  asked  and  ruled  out:  Hdd,  that  it  was  to  be  supposed  that  the 
jury  disregarded  the  answer  given  in  disobedience  to  the  order  of  the 
Court,  and  that  the  exclusion  of  the  proper  questions  was  error,  for 
which  the  judgment  should  be  reversed. 

Appeal  from  the  Superior  Court  of  Stanislaus  County. 

Johnson  &  Haxerij  for  ^pellant. 

A.  L.  Harts  Attorney-General,  for  respondent. 

McKiNSTBY,  J.,  delivered  the  opinion  of  the  Court: 

This  was  a  trial  of  *'an  assault  with  intent  to  kill  and 
murder. "  The  defendant  testified  that  when  in  bed  for  the 
night  he  was  assaulted  and  badly  beaten  by  the  prosecutor, 
by  whom  he  was  then  dragged  from  his  bed,  and  while  the 
struggle  continued  between  the  two,  and  in  another  part  of 
the  small  room  in  which  the  affi*ay  occurred,  he,  the  defend- 
ant, seized  upon  a  knife,  with  which  he  inflicted  a  wound 
upon  his  assailant.  The  prosecuting  witness  testified  that 
he  was  standing  near  the  bed,  when  defendant  sprung  from  it 
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and  sirackat  him;  that  the  witness  returned  the  blow,  and 
that  the  fight  continued  until  he  received  the  knife  wound. 

Mrs.  Wm.  Clavey  testified  that  she  visited  the  room  where 
the  fight  took  place  immediatelv  after  it  ceased,  and  found 
the  defendant  there.  The  fouowing  is  taken  from  the  re- 
cital of  proceedings  in  the  bill  of  exceptions : 

"  Question  by  the  defense — *  Describe  fully  the  condition 
of  his  head  and  face.'  * 

"  The  prosecution  objected  to  the  question.  The  Court 
sustained  the  objection.     The  witness  answered: 

**  His  face  was  cut,  bruised  and  swollen.' 

''The  Court  said  to  the  witness:  'Do  not  answer  that 
question.' 

"  The  defense  then  asked  the  following  question :  '  State 
what  the  appearance  of  the  defendant's  head  and  face  was  at 
that  time  ? ' 

"  The  prosecution  objected  to  the  question.  The  Court  sus- 
tained the  objection,  and  refused  to  allow  the  question,  to 
which  ruling  the  defendant  then  and  there  duly  excepted. 

"  The  witness  continued  in  substance  as  follows:  ' There 
was  blood  on  the  blanket  and  pillow  and  sheet  of  defendant's 
bed.' 

"  The  defense  asked  the  following  question :  '  Over  what  ex- 
tent was  the  blood  spread  around  ? ' 

"  The  prosecution  objected  to  the  question.  The  Court 
SQstained  the  objection,  and  the  defendant  duly  excepted." 

Any  evidence  tending  to  show  the  nature  of  the  injuries 
received  by  the  defendant  at  the  hands  of  the  prosecuting 
witness  was  certainly  admissible,  and  would  have  aided  the 
jury  in  determining  whether  the  defendant  acted  only  in 
necessary  self-defense.  So  the  extent  to  which  the  bed  was 
blooded  would  corroborate  the  statement  either  of  the  prose- 
cuting witness  or  of  the  defendant,  as  to  there  having  been 
any  beating  of  the  latter  before  he  arose  from  his  recumbent 
position. 

It  cannot  be  claimed  that  no  injuir  was  done  to  the  de- 
fendant at  the  trial,  because  some  of  the  questions  above 
dted  were  answered  by  the  witness.  They  were  answered 
in  direct  disobedience  to  the  order  of  the  Court,  who  ex- 
pjpsdy  held  that  the  testimony  was  improper.  Under  such 
circumstances  we  must  suppose  that  the  jury  disregarded 
the  testimony. 

Jud^ent  and  order  reversed,  and  cause  remanded  for  a 
new  tnal. 

We  concur:  Boss,  J.,  Morrison,  C.  J.,  Sharpstein,  J., 
Myrick,  J. 
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Department  No.  1. 


[Filed  January  8,  1881.] 

No.  6607. 

THE  PEOPLE  EX  rel.    BOAED  OF  STATE  PMSON 

DIBECTOES,  Appellants, 

vs. 

M.  MILES  et  al.,  Eespondents. 

SlTTTS    AGAINST    StATE — NoT     AliLOWED     EITHSB     DiBECTLT    OB     BT    WAT    OF 

CoiTNTEB  Claim  ob  Set-Off.  A  State  cannot  be  sued  in  her  own 
State,  either  directly  or  indirectly,  as  by  setting  up  a  counter  claim  or 
sett-off ;  iior  can  any  judgment  be  recovered  against  the  State,  except 
when  the  same  is  permitted  by  express  statute. 

Appeal  for  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict, Sacramento  County. 

Jo  Hamilton  and  P.  Durdap,  for  appellant. 
N.   Greene  Cwiis,   T.  J.  Clunie  and  D.  W.  WeUy,  for  re- 
spondents. 

McKinstry,  J.,  delivered  the  opinion  of  the  Court: 

We  are  confronted  by  a  transcript  1221  folios  long,  con- 
sisting in  great  part  of  the  short-hand  reporter's  notes  in 
full,  etc. 

The  Court  below  rendered  ludgment  in 'favor  of  the  de- 
fendant Holmes  against  the  plaintiff.  It  would  seem  to  be 
hardly  necessary  to  cite  authorities  to  the  proposition  that  a 
State  cannot  be  sued  in  her  own  State,  directly  nor  indirect- 
ly, as  by  setting  up  a  counter  claim  or  set-off;  nor  can  any 
judgment  be  recovered  against  the  State,  except  when  the 
same  is  permitted  by  express  statute.  {Raymond  vs.  StaJte^ 
54  Miss.  562;  ChemUer  vs.  State,  10  Texas,  315;  United  States 
vs.  Eckford,  6  Wall.  484,  et  muU.  ah,) 

The  cases  cited  by  the  respondent  do  not  sustain  his  posi- 
tion. United  States  vs.  Eck/ord,  relied  upon  by  him,  holds, 
that  when  certain  credits  were  pleaded,  as  allowed  by  stat- 
ute, no  judgment  could  be  rendered  against  the  United 
States,  even  althouG:h  it  should  be  judicially  ascertained  that 
the  government  was  indebted  to  the  defendant. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial — appellant  to  recover  no  costs. 

We  concur:  Morrison,  C.  J.,  Boss,  J. 
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In  Bane. 


[FUed  January  18,  1881.] 
No.  10,590. 

THE  PEOPLE,  Kespondent, 

vs. 

JOHN  SHUBEIGK,  Appellant. 

CvnasAij  Law — Infobmation— Judomivt  Boll  not  to  Show  Pbogebdinos 
Bkfobs  Gomxittino  Magibtbate.  WLere,  in  a  oriminal  case  prose- 
cuted by  infoTmation,  it  was  objected  that  the  judgment  roll  did  not 
show  that  the  accused  was  ever  examined  or  committed  by  a  magis- 
trate: Held,  that  Section  1207  of  the  Penal  Code,  which  provides  for 
the  roll  or  *'  record  of  the  action, "  as  it  is  there  styled,  does  not  require 
or  permit  the  proceedings  before  the  committing  magistrate  to  be  an- 
nexed to  it. 

Ino^MATioN  Nkkd  not  Show  Pbogkei>p«os  betobb  Gommittino  Magibtbatb. 
An  information  is  not  required  to  contain  any  averment  with  refer- 
ence to  the  examination  of  defendant  before  a  conmiitting  magistrate. 

Appeal  from  the  Superior  Court  of  San  Francisco  City 
and  Conniy. 

James  G.  Maguire,  for  appellant. 

A.  L.  Harty  Attorney-General,  for  respondent. 

McKiNSTBT,  J.,  delivered  the  opinion  of  the  Court: 

The  only  point  argued  by  counsel  for  appellant  was,  that 
it  appeared  from  the  ''  judgment  roll  "  that  defendant  had 
been  tried  upon  an  unauthorized  information,  inasmuch  as  it 
nowhere  appears  .that  he  was  ever  examined  or  committed 
by  a  magistrate,  as  required  by  Section  8,  Article  I,  of 
the  Constitution  of  the  State. 

The  roll,  which  by  Section  1207  of  the  Penal  Code,  the 
Clerk  of  the  Superior  Court  is  directed  to  make  up  and  file, 
is  there  styled  "a  record  of  the  action."  The  section  does 
not  require  the  proceedings  before  a  committing  magistrate 
to  be  inserted  in  the  record,  nor  does  it  permit  such  pro- 
ceedings to  be  annexed  to  the  roll. 

The  defendant  demurred  to  the  information  upon  the  ground 
suggested.  But  Section  959  of  the  Penal  Code  provides 
that  the  information  shall  be  sufficient  if  certain  things 
therein  enumerated  **  can  be  understood  therefrom."  That 
section  does  not  require  nor  intimate  that  the  information 
shall  contain  any  averment  with  reference  to  the  examination 
of  defendant  before  a  committing  magistrate. 

Judgment  affirmed. 

We  concur:  Boss,  J.,  Morrison,  C.  J.,  Myrick,  J.,  Sharp- 
stein,  J. 
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Department  No.  1. 


[Filed  January  21,  1881.J 
No.  5813. 

THE  PEOPLE  EX  bel.  Commissioners  op  Transportation, 

vs. 
STOCKTON  AND  COPPEROPOLIS  RAILROAD  COM^ 

PANT. 

By  the  Court: 

Upon  the  authority  of  Peoiole  ex  rd.  Commissioners  of 
Iransportation  vs.  The  Central  Pacific  BaUroad  Company^  No. 
5815. 

Jud^ent  reversed,  and  Court  below  directed  to  dismiss 
the  acnon. 


In  Bank., 


[Filed  January  21,  1881.] 

No.  6521. 

KNOX 

vs. 

BOARD  OF  SUPERYISORS  OF  LOS  ANGELES. 

Pbactice  in  Supreme  Coubt  in  Bank  whbbb  Justices  Disaobee.  Where 
a  cause  in  the  Supreme  Court  in  bank  was  heard  by  but  five  of  the 
Justices,  and  four  oould  not  agree  on  a  judgment:  Ordered,  that  the 
submission  should  be  vacated,  and  the  cause  placed  on  the  calendar 
for  hearing  at  a  future  time. 

By  the  Court: 

But  five  only  of  the  Justices  having  heard  the  argument 
of  this  case,  and  four  not  having  agreed  as  to  a  judgment, 
it  is  ordered  that  the  submission  be  and  the  same  is  set 
aside,  and  the  case  placed  on  the  calendar  for  argument  at 
the  next  Los  Angeles  session. 
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Department  No.  2. 


[Filed  January  21,  1881.] 
No.  6833. 

ROOT,  NETLSON  &  CO.,  Respondents, 

vs. 

A.  S.  BRYANT  et  al..  Appellants. 

Pbiobitt  of  Lien — Unbegobded  Mobtqaqe  as  against  subsequent  Me- 
chanics' Lien,  whsbb  want  of  Notice  of  Mobtgaoe  does  not 
APPBAB.  Where,  in  an  action  involving  a  question  of  priority  of 
liens,  the  findings  showed  that  one  party  had  a  mechanics'  lien  for 
work  and  labor  and  materials  fnmished  between  March  and  July,  1878, 
and  the  other  party  had  a  mortgage  executed  in  May,  1877,  but  not 
recorded  till  November,  1878;  and  the  judgment  declared  the  me- 
chanics' lien  to  be  the  prior  one:  Held,  that  the  mortgage  was  the 
prior  lien,  unless  the  claimants  of  the  mechanics'  lien  had  no  notice 
of  the  unrecorded  mortgage;  and  that  in  the  absence  of  a  finding  that 
they  had  no  such  notice,  the  judgment  was  erroneous. 

Appeal  from  the  District  Court  of  the   Sixth  Judicial 
District,  Sacramento  County. 

George  Cadtualdder,  for  appellants. 
George  E,  Bates,  for  respondents. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 
In  an  action  for  the  foreclosure  of  a  mechanics'  lien  upon 
a  sawmill  and  certain  buildings  and  fixtures  owned  by  A.  S. 
Bryant,  brought  by  Root,  NeUson  ADriscoU,  doing  business 
as  partners  under  the  firm  name  of  Root,  Neilson  &  Co., 
against  the  above-named  Bryant,  thQ  London  and  San  Fran- 
cisco Bank  (limited)  and  others,  in  which  was  a  contest  be- 
tween the  plaintiffs  and  the  bank,  the  Court  adjudged  that 
the  plaintiffs  had  the  prior  lien.  The  bank  moved  for  a  new 
trial,  which  was  denied,  and  it  prosecuted  this  appeal  from 
thejudgment  and  the  order  denying  a  new  trial. 

The  Court  found  that  the  work  and  labor  for  which  the 
plaintiffs  claim  a  lien,  were  performed  between  the  day 

of  March,  1878,  and  the  sixteenth  of  July,  1878,  and  the 
materials  were  furnished  during  the  same  period;  that  the 
mortgage  under  which  the  bank  claims  its  lien  was  executed 
on  the  third  day  of  May,  1877,  and  recorded  on  the  eleventh 
day  of  November,  1878.  The  lien  of  the  mortgage  then  at- 
tached on  the  third  day  of  May,  1877,  and  prior  to  the  date 
that  the  work  and  labor  were  done  by  plaintiffs,  or  the  ma- 
terials were  commenced  to  be  furnished  by  them. 
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The  lien  of  the  mortgage  is  then  superior  to  the  lien  claimed 
by  plaintiffs,  unless  the  plainti£b  at  the  time  they  performed 
the  labor  or  commenced  to  furnish  the  materials  had  no  no- 
tice of  the  existence  of  the  then  unrecorded  mortgage.  (0. 
C.  P.,  Sec.  1186.) 

It  does  not  appear  from  the  findings  that  plaintiffs  did  not 
have  such  notice.  To  give  them  priority  over  the  mortgage 
this  should  have  been  found  as  a  fact. 

It  follows  from  the  above,  that  the  Oourt  erred  in  adjudg- 
ing that  the  lien  of  plaintiffs  was  superior  to  that  of  the 
bank. 

The  order  denying  a  new  trial  and  the  judgment  are  re- 
versed and  the  cause  remanded  with  directions  to  the  Court 
below  to  enter  judgment  giving  the  priority  to  the  lien  of 
the  bank. 

We  concur:    Sharpstein,  J.,  Myrick,  J. 

Subsequently,  on  January  28, 1881,  the  Court  in  the  above 
entitled  cause  of  Boot,  Nexlsmi  &  Co.  vs.  A.  B.  Bryant  et  ah. , 
modified  its  judgment  as  follows : 

**  In  this  cause,  the  judgment  heretofore  rendered  is  modi- 
fied so  as  to  read  as  follows : 

"Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial." 


In  the  Superior  Court 

Op  Alameda  Comrrr — Late  District  Coubt. 


No.  1830. 
JEROME  B.  COX  vs.  CHARLES  McLAUGHLIN. 

This  action  has  been  pending  since  April,  1867 — ^now  going  on 
fourteen  years.  The  amount  involved  is  large,  the  plaintiff's 
claim,  including  interest,  now  being  in  excess  of  $300,000;  and 
the  labor  incident  to  an  intelligent  understanding  of  the  case, 
and  the  facts  and  law  involved,  has  been  onerous. 

mSTORT   OP  THE   CASE. 

On  April  13,  1867,  the  plaintiff  and  Thomas  J.  Arnold,  as 
plaintiffs,  filed  a  complaint  in  the  late  District  Court  of  this 
county,  to  foreclose  what  they  claimed  to  be  a  lien  on  the  road- 
bed, track,  etc.,  of  the  Western  Pacific  Railroad  Company,  for 
labor  and  materials  furnished  in  the  construction  of  Uie  road- 
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bed  of  said  road,  and  bridges,  culverts,  etc.,  claiming  that  there 
was  then  due  to  them  for  said  work  and  materials  the  sum  of 
1173,395.19. 

Upon  this  complaint  as  subsequently  amended,  issue  was  taken 
hj  &e  answer  of  the  corporation  defendant;  and  after  various 
proceedings  not  now  necessary  to  detail,  a  trial  resulted  in  a  de- 
eree  foreclosing  the  lien,  and  awarding  the  plaintiffs  the  sum  of 
1193,173.80  and  $310  costs. 

From  this  judgment  or  decree  an  appeal  was  taken  to  the  Su- 
preme Court  of  this  State,  where,  at  the  July  Term,  1872,  the 
judgment  was  reversed  on  the  ground  that  the  contract  under 
which  the  work  was  done  was  an  entire  contract,  and  that  no 
Ken  could  be  sustained  until  the  work  had  all  been  completed. 
The  action  was  remanded  for  a  new  trial. 

The  case  is  reported  in  44  Cal.,  p.  18.  TJpon  the  return  of 
the  case  to  the  Court  below,  the  plaintiffs  amended  their  com- 
plaint on  February  17,  1873;  and  to  this  complaint  defendants 
demurred  on  the  ground  that  it  failed  to  state  facts  sufficient  to 
constitute  a  cause  of  action;  and  this  demurrer  was  sustained 
hj  the  Court,  and  final  judgment  thereon  was  entered  in  favor 
of  defendants. 

From  this  judgment  the  plaintiffs  prosecuted  an  appeal  to  the 
Supreme  Coiirt,  where,  at  fihe  October  Term,  1873,  the  judgment 
was  again  reversed,.'  and  the  cause  remanded  for  a  new  trial,  on 
the  ground  that  the  complaint  averred  that  the  plaintiffs  were 
prevented  by  defendant  McLaughlin  from  performing  the  con- 
tract. The  Court  again  reiterate  that  the  contract  was  an  en- 
tirety, and  that  no  lien  could  be  sustained  until  it  was  all  per- 
formed. In  its  opinion  the  Court  say  (inter  alias):  "If 
plaintiffs  were  prevented  from  completing  their  contract  by  the 
defendants,  they  were  fully  justified  in  abandoning  it,  and  had 
then  a  right  to  be  paid  a  fair  compensation  for  the  work  they  had 
performed.  Disregarding  all  those  parts  of  the  complaint  which 
look  to  a  foreclosure  of  the  lien,  we  do  not  perceive  wherein  it 
fails  to  state  all  the  facts  necessary  for  a  recovery  against  Mc- 
Laughlin." 

This  is  reported  in  47  Cal.,  p.  86.  The  Supreme  Court  having 
thus  held  the  complaint  good  as  stating  a  cause  of  action  against 
defendant  McLaughlin*,  the  case  came  a  third  time  for  trial  be- 
fore the  District  Court  upon  an  answer  made  by  McLaughlin, 
which  resulted  in  a  personal  judgment  against  McLaughlin  for 
1268,655.52  and  $502.50  costs. 

Fit>m  this  judgment  defendant  McLaughlin  again  appealed, 
and  at  the  January  Term,  1878,  upon  the  facts  of  the  case  as  then 
thoum,  the  Court  held,  that  the  failure  to  pay  an  installment  on 
the  contract  when  it  became  due  did  not  amount  to  a  preven- 
tion, and  that  upon  such  failure  the  contractor  could  not  aban- 
don the  work  and  sue  for  all  the  benefits  which  he  would  have  re- 
ceived upon  a  fall  performance. 
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The  Court  in  its  opinion  concede  that  the  plaintiff  has,  or  at 
least  may  have,  a  cause  of  action,  and  allow  the  Court  below  to 
amend  the  complaint  by  an  averment  of  the  actual  value  of  the 
work  done,  and  seem  to  concede  that  so  much  at  least,  upon 
such  amendments,  the  plaintiff  would  be  entitled  to  recover. 

The  Court  again  reiterate  that  the  contract  is  an  entirety,  and 
that  upon  the  facts  before  it,  and  the  findings,  ''  it  does  not  ap- 
pear that  the  defendant  knew,  al  the  time  the  contract  was  entered 
into,  that  plaintiffs  relied  entirely  on  his  payments  to  them;  or 
•  that  such  a  reliance  was  an  inducement  to  the  contract  on  their 
part." 

This  is  saying  if  it  had  appeared  that  defendant  did  know,  at 
the  time  the  contract  was  entered  into,  that  the  plaintiff  relied 
entirely  on  such  payments,  and  that  that  was  an  inducement  to 
the  contract,  then  a  failure  to  make  the  payments  would  be  such 
a  violation  of  the  contract  as  to  amount  to  a  prevention. 

This  language  can  admit  of  no  other  construction. 

But  in  this  trial  it  was  proved,  by  the  evidence  of  both  plaint- 
iff and  defendant,  that  the  defendaiit  did  know,  at  the  time  the 
contract  was  entered  into,  that  plaintiffs  relied  entirely  on  his  pay- 
ments to  them. 

Thus  the  plaintiff  Cox,  in  answer  to  question  propounded  by 
the  Court,  answers  as  follows : 

'*  The  Court — You  may  state  now.  Captain  Cox,  what  the 
means  of  yourself  and  Arnold  and  Myers  were  when  the  con- 
tract was  first  made,  and  what  they  continued  to  be  while  you 
were  at  work — what  your  means  of  carrying  on  the  work  and 
paying  your  laborers  were  ? 

'*  A.  Comparatively  nothing  to  the  amount  of  work.  "We  had 
a  small  amount  of  means.  Well,  we  had  so  little  means  that 
they  were  compelled  to  go  our  security  for  the  work  and  labor 
done,  as  he  testified  here.  We  didn't  have  the  means,  and  they 
had  to  see  it  was  paid;  but  they  knew  that  we  didn't  have  the 


means. 


*    *     * 


''  The  Court — Then  what  you  mean  to  say  is,  that  without  the 
punctual  payment  of  those  estimates,  as  they  were  made,  you 
could  not  proceed  with  the  work  ? 

"A.  We  could  not,  and  they  knew  it. 

'<  Q.  Mr.  McLaughlin  knew  that? 

"  A.  Yes,  sir.     B.  F.  Mann,  his  attorney,  knew  it. 

"  Mr.  Wise — You  say  B.  F.  Mann,  his  attorney,  knew  it? 

**  A.  Yes,  sir. 

*'  Mr.  Bergin — How  do  you  know  that  ? 

''  A.  Because  I  told  him  so,  and  he  had  to  go  our  security." 

And  defendant  McLaughlin  answered  as  follows : 

*•  Q.  When  you  went  into  the  contract  what  were  the  means  of 
any  of  you?  What  were  the  means  of  Cox,  Arnold  and  Myers 
for  carrying  on  the  work  ?    Were  they  capitalists  ?    Had  they 
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money,  or  were  they  dependent  on  the  money  that  should  come 
from  the  work  itself  ? 

"A.  Well,  I  didn't  know  Mr.  Cox  or  Myers  at  that  time;  he 
was  a  contractor  and  was  not  here.  It  was  supposed  they  had 
means.  Mr.  Cox  represented  means;  Mr.  Arnold,  Mr.  Myers 
I  don't  think  represented  any  means  to  me,  but  it  was  supposed 
that  Mr.  Cox  had  means.  They  were  well  aware,  Judge,  that 
it  was  very  difficult  for  me,  or  any  of  us,  to  obtain  the  amount 
of  money  to  go  on  and  build  a  railroad  under  those  circum- 
stances. We  had  to  make  the  very  best  use  possible  of  all  the 
money  that  could  be  obtained. 

''  Q.  Your  means  for  going  on  with  the  work  arose  from 
those  public  benefactions  and  appropriations  in  the  shape  of 
bonds  and  subsidies  ? 

(t  j^^  Yes 

"Q.  Mainly  from  that? 

''A.  Yes,  and  other  things.     I  had  some  means  of   my  own. 

"  Q.  And  the  means  of  the  contractors  for  employing  a  large 
force  of  men  would  necessarily  depend  on  the  payments  made 
on  the  estimates  ? 

"  A.  Yes;  and  for  that  reason  t^  was  so  understood  in  the  mak- 
^gof  the  contract  that  they  were  not  to  go  on,  and  increase 
their  force  beyond  where  they  could  see  they  would  get  their 
pay,"  etc. 

This  concurrent  evidence  of  both  plaintiff  and  defendant,  satis- 
fies me  "that  defendant  knew  at  the  time  the  contract  was  entered 
into  that  plaintiff  did  rely  entirely  on  his  payments  to  them,  and 
that  such  reliance  was  an  inducement  to  the  contract  on  their 
part;"  and  so  from  this  evidence  above  quoted,  and  from  other 
evidence  and  circumstances  proved,  I  shall  find  the  fact  so  to  be. 

This  fact  was  neither  proved  nor  found  upon  the  last  trial. 
Had  it  been  so  found,  we  are  bound  to  believe  that  the  judg- 
ment would  not  have  been  reversed,  because  then  the  conditions 
and  stipulations  of  the  contract  would  have  been  interpreted  and 
held  to  be  dependent,  the  breach  of  any  material  one  of  which 
would  have  entitled  either  party,  as  against  the  other,  to  sustain 
an  action  for  the  breach;  or,  in  this  case,  would  have  entitled 
the  plaintiff  to  abandon  the  work,  and  sue  upon  the  contract 
and  recover  for  the  agreed  price  of  the  work  done  and  materials 
furnished,  as  well  as  for  damages  in  respect  to  what  could  have 
been  made,  had  the  defendant  kept  the  contract  on  his  part. 

Nor  is  the  evidence  now  given  upon  this  subject  amenable  to 
the  objection  that  it  is  adding  to  the  terms  or  conditions  of  the 
contract  by  verbal  or  parole  evidence. 

It  is  always  permissible  to  show  the  facts,  conditions,  and  cir- 
cumstances surrounding  the  parties  at  the  time  a  contract  is 
made,  with  a  view  to  its  intepretation  and  meaning. 

This  rule  is  thus  laid  down  in  1  Greenleaf  Ev.,  Sec.  287: 

''Indeed  there  is  no  material  difference  of  principle  in  the 
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rules  of  interpretation  between  iviUs  and  (;orUracis,  except  what 
naturally  arises  from  the  different  circumstances  of  the  parties. 
The  object  in  both  cases  is  the  same — ^namely,  to  discover  the  in- 
tention. And  to  do  this,  the  Court  may  in  either  case  put  them- 
selves in  the  place  of  the  party ,  and  then  see  how  the  terms  of  the 
instrument  affect  the  property  or  subject  matter. 

**  With  this  view,  evidence  must  be  admissible  of  all  the  cir- 
cumstances surrounding  the  author  or  the  instrument.  In  the 
simplest  case  that  can  be  put — namely,  that  of  an  instrument  ap- 
pearing on  the  face  of  it  to  be  perfectly  intelligible — ^inquiry 
-  must  be  made  for  a  subject  matter  to  satisfy  the  description,"  etc. 

This  principle  has  received  the  sanction  of  the  Supreme  Court 
of  this  State  in  numerous  cases. 

Thus  in  McNeil  et  al.  vs.  Shirley  et  al,  33  Cal.  202,  it  was  held 
that,  in  construing  written  instruments,  the  circumstances  under 
which  they  were  written  and  the  subsequent  conduct  of  the 
parties  might  be  consulted. 

It  will  be  observed  that  there  is  nothing  in  the  letter  or  lan- 
guage of  the  contract  under  consideration,  which  directly  and  in 
so  many  words  makes  the  continuance  of  the  work  dependent  on 
the  payments  of  the  estimates,  nor  is  there  any  language  to  the 
contrary  of  this.  On  this  subject  the  contract,  so  far  as  words 
are  concerned,  is  silent. 

But  the  contract  does  provide  (in  substance)  for  at  least 
monthly  estimates  as  the  work  progresses  (see  contract),  and  in 
substance,  the  contract  provides  for  the  payment  of  these  esti- 
mates to  plaintiff  when  made,  from  the  bonds  and  subsidies  re- 
ceived by  the  railroad  company  and  McLaughlin. 

The  bonds  and  subsidies  were  in  fact  received  by  the  company, 
and  by  defendant,  and  that  cannot  be  alleged  as  a  reason  for  the 
non-payment  of  the  estimates. 

The  plaintiff  was  then,  upon  the  performance  of  each  month's 
work,  entitled  to  his  pay  according  to  the  estimates  as  for  a  part 
performance  of  the  this  entire  contract. 

In  Saunders  vs.  Clark,  20  Cal.  300,  it  was  held  that  when  any 
doubt  exists  as  to  the  true  meaning  of  a  written  contract,  the 
conditions  and  motives  of  the  contracting  parties,  as  shown  by 
its  recitals,  or  by  outride  evidence,  must  be  looked  into  to  ascertain 
what  was  the  real  intention  of  the  parties,  which,  when  ascer- 
tained must  prevail  over  the  literal  sense. 

The  Court  (Sanderson,  C.  J.) say:  **  When  any  doubt  exists  as 
to  the  true  meaning  of  a  written  instrument,  it  must  all  be  read 
together  and  in  the  light-  of  surrounding  circumstances.  We  must 
consult  the  conditions  and  motives  of  the  contracting  parties  as 
developed  either  in  the  recitals  in  the  instrument,  if  such  there 
be,  or  by  outside  matters  resting  in  evidence,  for  the  purpose  of 
ascertaining  what  was  the  real  intention  of  the  parties,  which, 
when  accurately  ascertained,  must  always  prevail  over  the  literal 
sense  of  the  terms"  (citing  People  vs.  The  XJtica  Insurance 
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Company,  15  J.  E.  380,  and  Whitney  vs.  Whitney,  14  Mass.  92). 

The  case  refered  to  in  15  Johnson  arose  upon  the  construc- 
tion of  a  statute  (the  same  reasons  being  applicable  to  a  con- 
tract), and  the  Court  (Thompson  C.  J.)  say:  *'  Such  construction 
ought  to  be  put  upon  a  statute  as  may  best  answer  the  intention 
the  makers  had  in  view.  And  this  intention  is  sometimes 
to  be  collected  from  the  cause  or  necessity  of  making  the 
statute,  and  sometimes  from  other  circumstances,  and  whenever 
such  intention  can  be  discovered  it  ought  to  be  followed  with 
reason  and  discretion  in  the  construction  of  the  statute,  al- 
though such  construction  may  seem  contrary  to  the  letter  of  the 
statute.  A  thing  which  is  within  the  intention  of  the  makers  of  a 
statute  is  as  much  within  the  statute  as  if  it  were  within  the 
letter;  and  a  thing  which  is  within  the  letter  of  a  statute  is  not 
within  the  statute  unless  it  be  within  the  intention  of  the 
makers." 

In  Wilson  vs.  Troup,  2  Cowen,  195,  it  was  held  that,  in  the 
construction  of  all  contracts,  the  situation  of  tJie  parties,  and  the 
subject  matter  of  the  contract  are  to  be  considered  in  order  to 
determine  the  meaning  of  any  particular  provision. 

The  case  referred  to  was  in  brief  this:  The  owner  of  a 
tract  of  land  had  executed  to  his  agent  a  power  of  attorney 
authorizing  him  to  mortgage  the  land.  The  power  did  not 
authorize  Uie  insertion  in  the  mortgage  of  a  power  of  sale  in  case 
of  default,  but  such  power  of  sale  was  nevertheless  inserted  by 
the  attorney*  under  which  a  sale  of  the  mortgaged  premises  was 
made,  and  for  this  reason  it  was  insisted  that  the  title  under  the 
sale  made  in  pursuance  of  the  power  was  void.  The  Court  held 
that  the  attorney  had  the  right,  although  not  expressly  author- 
ized by  his  letter  of  attorney,  to  make  this  insertion  in  the 
mortgage. 

Savage,  C.  J.,  p.  241,  says:  ** Although  the  instrument  without 
that  power  of  sale  would  still  be  .a  mortgage,  yet  the  fair  and 
common  acceptation  of  the  term  mortgage  undoubtedly  is  the 
instrument  as  usually  drawn,  and  in  conmion  use  as  a  mortgage 
where  the  power  of  Faulker  was  to  be  exercised." 

These  principles  have  in  this  State  been  crystalized  into  a 
statute. 

Section  1860,  Code  of  Civil  Procedure,  provides  that  **  for  the 
proper  construction  of  an  instrument  the  circumstances  under 
which  it  was  made,  including  the  situation  of  the  subject  of  the 
instrument,  and  of  the  parties  to  it,  may  also  be  shown,  so  that 
the  Judge  be  placed  in  the  position  of  those  whose  language  he 
is  to  interpret." 

The  Supreme  Court  of  this  State  had  in  effect  established  the 
same  rule  by  a  series  of  decisions.  (See  Brannan  vs.  Kessick,  10 
Cal.  95;  Jenny  Lind  Co.  vs.  Bower,  11  Id.  194;  Stanley  vs. 
Green,  12  Id.  148;  Pierce  vs.  Robinson,  13  Id.  116;  Brewster  vs. 
Laihrop,  15  Id.  21;  HancQck  vs.  Watson,  18  Id.  137;  Eichardson 
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vs.  Scott  Eiem  Co.,  22  Id.  150;  Colton  vs.  Leary,  Id.  496;  Ver 
Zan  vs.  McGregor,  23  Id.  339;  Kimbel  vs.  Semple,  25  Id.  440; 
Bergen  vs.  O'Eeiley,  32  Id.  11.) 

It  cannot  be  necessary  to  pursue  this  subject.  The  law  must 
be  held  to  be  that  such  interpretation  and  construction  must  be 
placed  upon  contracts,  as  will  effectuate  the  intention  of  the 
parties,  and  that  for  the  purpose  of  ascertaing  such  intention, 
where  the  contract  (as  in  this  case)  is  silent  upon  the  subject,  or 
where  its  letter  may  admit  of  a  construction  contrary  to  ike  real 
intention  of  the  parties,  resort  may  be  had  to  the  surrounding  cir- 
cumstances under  which  the  instrument  was  made  and  to  the  mbject 
matter  and  the  situaiicm  of  the  parties. 

In  other  words,  *'  when  the  terms  of  the  promise"  (viewed  in  the 
light  of  the  surrounding  circumstances,  situation  of  the  parties, 
and  subject  matter),  '*  admit  of  more  senses  than  one,  the  promise 
is  to  be  performed  in  that  sense  in  which  the  promissor  ap- 
prehended at  the  time  that  the  promissee  received  it."  This  is 
the  rule  as  stated  by  the  New  York  Code  Commissioners,  and 
Paley,  in  Moral  Philosophy,  pp.  85-97,  says:  "that  whatever  is  ex- 
pected on  one  side,  and  known  to  be  expected  by  the  other,  is  to 
be  deemed  a  part  of  the  condition  of  the  contract."  Sec.  1864 
of  our  Code  of  Civil  Procedure  provides  that  "when  the  terms  of 
an  agreement  have  been  intended  in  a  different*  sense  by  the 
different  parties  to  it,  that  sense  is  to  prevail  against  either  party 
in  which  he  supposed  the  other  understood  it;  and  when  dinerent 
constructions  are  otherwise  equally  proper,  that  is  to  be  taken 
which  is  most  favorable  to  the  party  in  whose  favor  the  provision 
was  made." 

Now  how  did  McLaughlin  suppose  that  Cox  &  Co.  understood 
the  provision  of  the  contract  as  to  the  punctual  payment  of  the 
monthly  estimates  ?  Did  he  not  suppose  that  they  understood 
such  payments  to  be  a  condition  to  their  obligation  to  go  on 
with  the  work?  He  certainly  did  know  that  their  ability  to  pro- 
ceed with  the  work  depended  on  this.  This  he  in  substance 
states  in  his  testimony  above  quoted,  and  such  also  is  the  testi- 
mony of  Cox.  McLaughlin  knew  that  Cox  &  Co.  relied  on  the 
estimates  entirely,  and  that  they  had  substantially  no  capital. 
Defendant  knew,  therefore,  that  the  inevitable  consequence 
which  must,  and  WQuld  follow  the  non-payment  of  the  estimate, 
would  be  the  stopping  of  the  work.  Is  it  not  a  fair  construction 
and  interpretation  of  the  contract  under  this  state  of  facts,  that 
the  progress  and  competition  of  the  work  should  be  held  depend- 
ent on  the  payments  being  punctually^made  ?  And  should  not 
the  defendant  be  held  as  "supposing" 'that  Cox  &  Co.  so  ''under- 
stood  it/'  And  if  defendant  did  suppose  that  such  was  the  un- 
derstanding of  Cox  &  Co.  at  the  time  the  contract  was  entered 
into,  does  it  not  necessarily  follow  that  such  understanding  of 
plaintiffs  became  a  part  of  the  contract,  and  made  the  condition 
of  continuing  the  work  dependent  on  the  payments,  and  that, 
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therefore,  in  this  respect  the  conditions  of  the  contract  were  de- 
pendent, mutual  and  concurrent  ?  This  is  adding  nothing  to  the 
contract.  It  is  simply  reading  it  in  the  light  of  its  surroundings 
for  the  purpose  of  its  interpretation.  It  rarely  happens  (almost 
never)  that  a  contract  upon  its  face,  and  in  its  words  and  lan- 
guage, declares  and  states  that  the  covenants  and  agreements  are 
to  be  construed  and  held  as  dependent  and  concurrent.  Whether 
this  be  so  is  almost  always  a  matter  of  construction  or  interpre- 
tation to  be  ascertained  from  the  language  used,  and  the  circum- 
stances and  condition  of  the  parties  at  the  time  it  was  made 
taken  in  connection  with  its  subject  matter. 

Upon  this  subject  I  quote  from  Parsons  on  Contracts,  Vol.  2, 
Sec.  525: 

"  But  stipulations  or  agreements  may  be  implied,  upon  the 
'  breach  of  which  an  action  may  be  brought.  Mutual  contracts 
sometimes  contain  a  condition,  the  breach  of  which  by  one 
party  permits  the  other  to  throw  the  contract  up,  and  consider 
it  as  altogether  null . 

"  Whether  a  provision  shall  have  this  effect,  for  which  purpose 
it  must  be  construed  as  an  absolute  condition,  is  sometimes  a 
question  of  extreme  difl&culty.  It  is  quite  certain,  however,  that 
no  precise  words  are  now  requisite  to  constitute  a  condition,  and  that 
perhaps  no  formal  words  will  constitute  a  condition,  if  it  be  obvious 
from  the  whole  instrument  that  this  was  not  the  intention  or  un- 
derstanding of  the  parties."    *     *     * 

And  from  part  of  Sec.  499,  same  Vol. :  ''  So,  too,  the  situation 
of  the  parties  at  the  time  of  the  contract,  and  of  the  property 
which  is  the  subject-matter  of  the  contract,  will  often  be  of  great 
service  in  guiding  the  construction,  because,  as  has  been  said, 
this  intention  wiU  be  carried  into  effect,  so  far  as  the  rules  of 
language  and  the  rules  of  law  will  permit. 

"  So  the  moral  rule  above  referred  to  may  be  applicable,  be- 
cause a  party  will  be  held  to  that  meaning  which  he  knew  the 
other  party  supposed  the  words  to  bear,  if  this  can  be  done  with- 
out making  a  new  contract  for  the  parties.  In  Skuylkill  Nav. 
Co.  vs.  Moore,  2  What.  491,  Gibson,  Ch.  J.,  in  reference  to  the 
contract  then  under  consideration,  says:  *  The  best  construction 
is  that  which  is  made  by  viewing  the  subject  of  the  contract  as 
the  mass  of  mankind  would  view  it;  for  it  may  be  safely  as- 
sumed that  such  was  the  aspect  in  which  the  parties  themselves 
viewed  it.  A  result  thus  attained  is  exactly  what  is  obtained 
from  the  cardinal  rule  of  intention.'  " 

Tested  by  this  rule,  it  admits  of  hardly  a  doubt  but  the  obli- 
gation to  do  the  work  is  dependent  upon  the  agreed  payments 
being  punctually  paid. 

Should  the  mass  of  mankind  (or  a  mass  meeting)  have  this 
contract  presented  to  them  with  the  proofs  before  alluded  to, 
shovnng  that  Cox  &  Co.  were  without  capital  when  they  entered 
into  it,  that  the  defendant  knew  this  fact,  and  if  defendant  should 
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come  before  them  and  repeat  h;s  testimony  above  given,  to  the 
effect  that  the  doing  of  the  vrork  would  necessarily  depend  on 
the  punctual  payment  of  the  estimates,  and  were  asked  to  say 
whether  the  doing  of  the  work,  etc. ,  was  conditional  upon  the 
payments  being  made,  could  there  be  but  one  answer  ?  Would 
there  be  likely  to  be  a  dissenting  voice  amongst  the  mass  upon  the 
subject?  The  day  of  "  bricks  without  straw  "  amongst  enlight- 
ened commuitites  has  gone  by. 

When  a  contracting  party  knows  that  the  other  party  to  the 
contract  cannot  possibly  fulfill  the  agreement,  but  must  stop  the 
work  unless  he  keeps  his  agreement,  and  when  further  he  knew 
this  when  the  contract  was  made,  is  it  not  fair  to  hold  that  his 
failure  to  pay  (necessarily  stopping  the  work),  is  a  prevention  ? 

If  a  person  does,  or  omits  to  do,  a  thing  which  of  necessity 
produces  and  must  produce  a  given  result,  is  it  not  logical  to 
hold  him  responsible  for  the  result  thus  produced?  In  this 
connection  I  refer  to  the  case  of  Hale  vs.  Traut,  35  Cal.  241, 
which  was  an  action  on  a  contract  to  manufacture  a  large  quan- 
tity of  lumber  (about  80,000  feet  per  month),  to  be  paid/or  in 
monthly  installments,  as  the  liunber  was  made  and  delivered,  and 
defendant  refused  to  pay  a  monthly  installment  as  it  became  due, 
declared  the  contract  at  an  end,  and  that  he  would  receive  no 
more  lumber  under  it.  In  that  case,  as  in  this,  the  defendant 
argued  for  the  entirety  of  the  contract,  and  that  plaintiff  should 
go  on  sawing  lumber  at  the  rate  of  80,000  feet  per  month  until 
he  had  completed  the  contract  on  his  part,  and  that  until  he  had 
done  this  he  could  not  sustain  an  action. 

But  Judge  Sawyer,  who  wrote  the  opinion  in  that  case,  seems 
to  be  of  the  opinion  that  the  failure  to  make  the  monthly  pay- 
ment was  a  breach  of  the  contract.  Upon  this  subject  he  says 
(pp.  241-2): 

**  It  would  require  a  large  amount  of  capital  for  plaintiffs  to 
proceed  in  the  manufacture  of  lumber,  for  a  period  of  three 
years,  without  receiving  payments.  *  *  *  There  was  not 
merely  a  neglect  of  payment,  but  they  were  notified  by  defend- 
ants ihat  they  should  consider  the  contract  as  at  an  end,  and 
would  receive  no  more  lumber  under  it. 

"Defendants  thereby  (i.  e,,  by  the  act  of  refusing  payment 
and  of  refusing  to  receive  any  more  lumber)  prevented  the  plaint- 
iffs fT(ym  fuljilling' their  contract." 

It  is  true  ^lat  the  case  referred  to  shows  not  only  a  refusal  to 
make  the  monthly  payment,  and  also  a  declaration  that  the  de- 
fendant considered  the  contract  as  at  an  end,  etc.,  but  yet  it  is 
clearly  inferable  from  his  language,  that  the  Judge  considered 
that  the  omission  or  refusal  to  make  the  monthly  payment  was  a 
material  element,  and  would,  or  at  least  might,  amount  to  pre- 
vention; and  it  is  not  too  much  to  say  that  he  most  probably 
would  have  done  so,  had  evidence  in  the  case  shown  that  the 
lumber  manufacturers  were  without  capital — ^that  they  relied  en- 
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tirelj  upon  the  monthly  payments  to  meet  their  necessary  expenses 
for  labor  and  material  in  doing  the  work,  and  that  defendants  knew 
this  when  the  contract  was  made,and  especially  if  defendants  should 
in  open  Court,  as  a  witness  confirm  all  this  by  stating  that  they 
knew  that  upon  the  payments  being  punctually- made  depended 
the  ability  ol  plaintiffs  to  go  on  wi&  his  work  of  manufacturing 
the  lumber.  Sec.  1647  Civil  Code  provides  that:  '*  A  contract 
may  be  explained  by  reference  to  the  circimistances  under  which 
it  was  made."  The  question  we  are  now  considering  is  one  of 
interUimy  gathered  from  the  words  or  language  of  the  contract, 
and  the  surrounding  circumstances  existing  at  the  time  it  was 
made.  Beferring  to  the  contract  itself  (made  January  7,  1865), 
the  very  first  clause  would  seem  to  make  the  performance  of  the 
work  dependent  upon  the  payments  being  made  as  in  the  con- 
tract provided. 

Its  language  is:  "The  said  parties  of  the  first  part"  (Cox,  Ar- 
nold k  Myers)  **  in  consideration  of  the  covenants,  promises  and 
agreements  hereinafter  corUained  on  the  part  and  behalf  of  said 
party  of  the  second  part"  (McLaughlin)  ''  to  be  kept,  done  and 
performed,  doth  covenant,  promise  and  agree  to  and  with  the 
said  party  of  the  second  part"  (McLaughlin),  "his  heirs  and  as- 
signs in  the  manner  and  form  following,  that  is  to  say;"  and 
then  follows  the  contract  by  Cox  &  Arnold  to  do  the  work  in  the 
manner  specified,  and  the  contract  by  McLaughlin  to  pay  as  the 
work  progressed,  on  monthly  estimates. 

That  is  to  say,  Cox  et  al,  promised  to  do  the  work  upon  punc- 
tual payments  being  made  as  it  progressed,  as  provided  for  in 
the  contract.  Taking  the  clause  above  quoted  in  connection 
with  the  fact  that  Cox  and  his  partners  were,  at  the  time  of  the 
contract  was  made,  substantially  without  capital;  that  they  relied 
entirely  upon  the  punctual  payment  of  the. monthly  estimates  to 
go  on  witli  the  work;  that  McLaughlin  (through  Mann,  his 
agent)  knew  this,  and  that  McLaughlin  himself,  as  a  witness  on 
this  trial,  states  in  substance  that  the  ability  of  Cox  &  Co.  to  go 
on  with  the  work  would  depend  on  such  payments — ^is  it  not  a 
reasonable  interpretation  to  say  that  the  obligation  to  do  the 
work  is  dependent  on  payments  being  made  as  agreed  ? 

Did  Mcfjaughlin  suppose  or  believe  that  Cox  &  Co.  so  under- 
rtood  it?  Did  he  not  lilieve  that  they  did  understand  that  the 
doing  of  the  work  was  conditional  on  the  payments  being  made 
as  agreed? 

Tie  provision  allowing  him  (McLaughlin)  to  stop  work  for  a 
limited  time,  or  to  reduce  the  force  on  the  work,  appears  to  have 
been  made  to  enable  him  to  keep  up  his  payments,  so  that  the 
cost  of  the  work  should  not  exceed  his  means  of  meeting  it;  and 
tha>t  thus  he  recognized  the  obligation  to  pay,  as  being  the  con- 
dition on  which  the  work  was  to  go  on. 

In  his  testimony  given  on  this  tiial  he  states,  as  above  quoted, 
'HZ. :  That  the  means  of  the  contractors  for  employing  a  large 
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force  of  men  would  necessarily  depend  on  the  payments  made  on 
the  estimates,  "  and  for  that  reason  U  was  so  understood  in  the 
making  of  the  contract  that  they  were  not  to  go  on  and  increase 
their  force  beyond  where  they  could  see  they  would  ^et  their 

pay" 

Is  this  not  seiying  that  the  obligation  to  do  the  work  depended 
on  the  payments  being  made,  and  that  Cox  &  Co.  should  not  go 
on  without,  or  beyond  the  means  of  McLaughlin  to  pay.  The 
language  of  the  contract  above  quoted  may  fairly  be  held  to  im- 
port this.  The  surrounding  circumstances,  and  the  acts  of 
McLaughlin  under  it,  confirm  this  as  a  reasonable  construction. 

In  the  case  of  Philips  &  Colby  Construction  Company  vs. 
Seymour,  91  U.  S.,  1  Otto,  646,  wluch  involved  a  contract  for  the 
construction  of  railroad  work,  and  in  which,  as  in  this  case,  the 
work  was  to  be  paid  for  on  monthly  estimates — and  where  the 
contractors,  failing  to  get  their  pay  as  agreed  (as  in  this  case), 
quit  the  work  and  sued  on  the  contract,  the  Court  say,  p.  649: 

^'  Plaintiffs  here  had  already  performed,  and  defendant  failed 
to  do  its  corresponding  duty  under  the  contract;  and  defendant 
having  defaulted  on  a  payment  due  plaintiffs,  are  not  required 
to  go  on  at  the  hazard  of  further  loss." 

And  see  p.  653:  ''If  by  defendant's" breach  plaintiffs  were 
justified  in  abandoning  the  work,  then  they  were  entitled  to  all 
they  had  earned  under  that  contract,  including  the  $15,000,  be- 
cause the  $30,000,  of  which  this  $15,000  was  a  part,  was  a 
liquidated  sum  agreed  upon  as  a  compensation  for  extra  work  on 
the  first  forty  miles  of  the  road  which  had  been  completed,  and 
was  only  withheld  like  the  fifteen  per  cent,  as  security  for  the 
future  performance  by  plaintiffs." 

"  Defendant  having  by  his  default  terminated  the  work,  had 
no  longer  any  right  to  retain  either  of  these  simis." 

In  the  case  of  the  Grand  Bapids  and  Bay  City  B.  B.  Co.  vs. 
Stewart  &  Van  Dttren,  29  Mich.  431,  the  contractors  sued  for 
work  done  under  their  contract,  having  quitted  the  work  because 
the  monthly  estimates  had  not  been  paid  them,  and  in  so  far  the 
case  is  parallel  with  this.  A  copy  of  the  contract  accompanies 
the  report  of  the  case,  and  upon  examination  it  appears  that  no 
express  provision  is  made  that  they  might  quit  the  work  if  the 
payments  were  not  made. 

And  yet  the  Court  without  (as  in  this  case)  the  proof  of  the 
'*  surrounding  circumstances,"  etc.,  upon  the  face  of  Uie  contract, 
construes  it  to  mean  that  the  obligation  to  do  the  work  was 
dependent  upon  the  payments,  and  held  (syllabus) : 

''  Continued  and  repeated  defaults  in  payments  according  to 
the  provisions  of  the  contract,  are  held  to  have  justified  the 
contractors  in  abandoning  the  work  before  the  completion,  and 
to  entitle  them  to  recover  as  damages  what  the  uncompleted 
portion  of  the  work  would  amount  to  at  the  contract  price, 
beyond  the  cost  of  completing  it." 
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In  this  case  Cox  only  seeks  to  recover  for  the  actual  value  of 
the  work  done  by  him'  and  not  for  what  he  could  have  made  had 
he  gone  on  and  completed  the  work. 

^e  defendant's  counsel  refer  to  a  case  from  the  Supreme 
Court  of  Illinois,  sustaining,  as  they  claim,  the  position  con- 
tended for  by  them,  viz.,  that  the  contract  being  an  entirety,  Cox 
can  sustain  no  action  for  the  work  done  until  he  has  fully  per- 
formed, unless  prevented  from  performing  by  defendant,  and 
that  the  non-payment  of  the  money  for  the  work  when  due  was 
not  prevention,  and  did  not  justify  them  in  quitting  the  work. 
The  case  is  that  of  Palm&Ilobinson  vs.  The  Ohio  and  Mississippi 
B.  R.  Co.,  18  HI.  217. 

In  this  case  the  plaintiffs  sued  upon  a  contract  with  defendants 
to  construct  and  deliver  ^  them  sixteen  locomotives,  to  be  paid 
for  as  delivered.  The  fifth  locomotive  delivered  was  not  paid 
for:  held  that  on  this  account  the  plaintiffs  could  not  abandon 
the  contract,  and  recover  for  loss  of  profits  on  the  eleven  to  be 
delwered  and  the  material  for  them  on  hand,  unless  the  payment 
on  delivery  was  expressly  made  a  condition  precedent  to  the 
completion  of  the  contract, 

"  To  enable  the  plaintiffs  to  recover  such  damages  the  non- 
performance by  defendant  must  be  of  such  a  nature  as  to  abso- 
lutely prohibit  plaintiff  from  fulfilling  his  part  of  the  contract." 
(I  have  condensed  the  statement  of  the  case  from  the  syllabus.) 

The  fall  report  of  the  case  shows  that  the  plaintiffs  did  re- 
cover a  verdict  and  judgment  for  $10,486.28,  which  must  have 
been  for  the  value  of  the  locomotive  delivered  and  not  paid  for, 
and  the  plaintiffs,  not  satified  with  their  verdict,  but  insisting  on 
damages  for  what  they  could  have  made,  in  not  being  allowed  to 
go  on  and  complete  the  remaining  eleven  engines,  took  their 
case  to  the  Supreme  Court,  and  the  Gourt'offirmed  the  judgment, 
thus  holding  that  they  had  the  right  to  recover  for  the  work 
actually  done,  and  of  which  the  defendants  had  the  benefit. 
Hus  is  all  the  plaintiffs  seek  in  this  case. 

It  is  true  the  Court  hold  the  contract  to  be  an  entirety,  and 
that  non-payment  as  the  work  progressed  was  not  prevention  so 
as  to  justify  plaintiffs'  abandonment  of  the  contract,  and  sustain 
an  action  for  the  profits  they  could  have  made  if  allowed  to  go 
on  with  the  contract. 

The  contract  in  this  case  is  not  set  out  except  by  way  of  recital 
in  the  declaration,  and  we  therefore  cannot  say  whether,  as  in 
thiB  case,  it  contained  a  covenant  to  do  the  wobk  upon  the  de- 
fESDANTS  keeping  their  covenant  to  pay.  But  from  the  meagre 
report,  of  the  case,  it  is  plainly  inferable  that  it  contained  no 
sach  condition,  and  no  proof  was  made  dehors  showing  the  cir- 
eomstances  existing  when  the  contract  was  made. 

It  was  not  shown  that  plaintiffs  were  then  wiUiout  capital,  and 
dependent  upon  the  payments  to  enable  them  to  go  on  vnUi  the 
work,  and  that  defendfmts  knew  this  and  had  acted  upon  it. 
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In  short,  this  decision  was  made  upon  the  contract,  in  that 
case,  which,  in  the  respects  before  pointed  out,  does  not  con- 
form to  or  resemble  the  contract  under  consideration.  It  is  au- 
thority only  to  the  point,  that  under  it  non-payment  was  not 
prevention.  It  does  not  hold  or  decide  that  where  a  contract 
(as  in  this  case)  is  so  worded  as,  upon  a  fair  construction,  to 
make  the  obligation  to  do  the  work  dependent  upon  the  payment 
of  the  installments,  and  that  proof  dehors  conS&rmed  this  con- 
struction-r-that  non-payment  in  such  a  case  would  not  be  a 
breach  for  which  a  party  might  abandon  the  work. 

But  the  Supreme  Court  of  Illinois  in  a  a  railroad  contract  case 
viz. :  Doblins  vs.  Higgins,  68  HI.  440,  decide  this  principle,  viz. : 
where  by  the  terms  of  a  contract  parties  performing  labor  "under 
it  are  to  be  paid  at  the  end  of  each  month  for  the  labor  performed 
to  that  time,  and  they  are  not  paid  at  the  stipulated  time,  and 
are  by  reason  thereof  compelled  to  abandon  the  work,  they  have 
the  right  to  do  so,  and  are  entitled  to  recover  for  the  work  done 
and  not  paid  for  pro  tanto  at  the  contract  price.'*    (Syllabus.) 

Although  the  Court  in  this  case  does  not  decide  that  failure  to 
pay  is  prevention,  this  question  not  being  made,  yet  they  do  hold 
such  failure  to  be  a  sufficient  cause  of  abandonment  of  the  con- 
tract by  the  contractor. 

I  have  carefully  examined  the  various  decisions  of  the  Supreme 
Court  in  this  case,  and  cannot  see  that  the  law  of  the  case  is  in  any 
way  contravened  by  the  views  here  expressed. 

'  'The  law  of  the  case  "  can  only  be  invoked  where  on  a  subsequent 
appeal  the  same  state  of  facts  as  appear  as  existed  at  the  time  of 
the  former  decision. 

If,  upon  a  new  trial,  other  arid  new  facts  are  made  to  appear  by 
which  a  different  construction  or  interpretation  of  a  contract  is 
proper,  than  a  new  case  in  so  far  is  made  to  which  a  former  deci- 
sion can  have  no  application. 

I  conclude,  therefore,  upon  the  case  as  now  made  that  failure 
to  pay  the  estimates  was  pi'evention;  and  further,  that  whether  a 
technical  prevention  or  not,  it  was  such  a  violation  of  the  con- 
tract on  the  part  of  defendant  as  would  justify  him  in  abandon- 
ing the  work,  and  that  in  either  case  an  action  would  lie  upon 
the  contract  (which  for  the  purpose  of  the  action  may  be  con- 
sidered in  force)  for  all  the  work  done  under  it. 

This  being  so,  no  quantum  meruit  count  is  necessary. 

I  am  also  of  the  opinion  that  defendant  violated  the  supplemental 
contract  the  next  day  after  it  was  made,  by  ordering  a  suspension 
of  all  the  work  except  the  bridges  and  masoniy,  and  on  October 
13,  1865,  in  ordering  all  but  eight  or  ten  men  to  cease  work. 

It  is  true  that  he  had  the  right  under  the  contract  to  reduce 
the  force  of  labor  employed  on  the  work,  but  it  was  not  a  reason- 
able exercise  of  this  power,  in  view  of  the  magnitude  of  the  work, 
and  the  time  limited  to  complete  it  to  reduce  the  force  fronn 
275  to  10.     For  all  the  purposes  of  going  on  with  the  work  it 
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must  be  regarded  as  suspended  by  this  act  of  defendant.  De- 
fendant seeins  himself  to  have  understood  it  as  a  suspension  of 
the  work,  as  may  be  seen  by  referring  to  his  answers  as  a  witness; 
and  I  shall  find  as  a  fact  that  on  the  third  day  of  October,  1865, 
the  yery  next  day  after  the  supplemental  contract  was  made,  that 
McLaughlin  suspended  the  work;  and  this  was  again  done  on 
October  13,  1866. 

From  this  time,  Cox  &  Co.  had  the  right  to  profile  estimates. 
It  follows  that  defendant  having  done  this,  an  action  lays  on  the 
contract  in  favor  of  plaintiff  to  recover  on  the  profile  estimates, 
as  well  as  for  prevention  in  not  paying  the  estimates  as  above 
stated. 

This  being  so,  the  quantum  meruit  count  becomes  unnecessary, 
and  may  be  treated  as  surplusage.  But  if  this  were  otherwise — 
if  a  quantum  meruit  allegation  were  necessary,  I  should  hold 
that  the  Statute  of  Limitations  can  form  no  defense. 

No  new  cause  of  action  has  been  introduced;  all  the  facts  upon 
which  plaintiffs  seek  a  rcovery  were  set  forth  in  the  complaint 
when  filed  in  1868.  The  contract,  the  work  done  under  it,  its 
price  and  the  amount  due  and  unpaid  are  all  stated,  and  now  a 
simple  averment  of  the  worth  of  the  work  is  made. 

But  suppose  there  had  been  no  act  or  omission  on  the  part  of 
defendant  amounting  to  or  in  law  constituting  prevention,  that 
the  non-payment  of  the  monthly  estimates  was  not^  under 
all  the  circumstances  surrounding  the  making  of  this  contract, 
as  now  proved  such  an  act  as  in  contemplation  of  the  parties  at 
the  time* as  would  necessarily  prevent  Cox  &  Co.  from  going  on 
with  their  work,  suppose  that  defendant's  act  in  reducing  the 
force  of  men  to  ten  was  reasonable,  and  did  not  amount  to  a  sus- 
pension, the  fact  still  remains,  that  defendant  has  had,  ac- 
cepted and  utilized  the  work  and  material  actually  done  and  fur- 
nished by  Cox  &  Co. ;  and  I  understand  the  law  to  be  that 
defendant  is  liable  on  a  quantum  vieruii  for  the  actual  value 
thereof,  subject  to  just  deduction  for  any  damages  which  defend- 
ant may  have  sustained  for  the  failure  of  plaintiffs  to  do  all  the 
contract  called  for. 

The  case  of  Loneax  vs.  Bailey,  7  Blackford^  599,  is  an  instruc- 
tive  authority  in  support  of  this  position.  The  substance  of  the 
facts,  as  shown  by  Uie  pleadings,  is  that  plaintiffs  contracted 
with  defendant  to  manufacture  100  winnowing  machines  on  a 
specified  plan,  and  that  he  had  actually  made  and  delivered  to 
defendants  50  of  them,  but  not  according  to  the  specifica- 
tions of  the  contract. 

The  defendant,  however,  took  and  accepted  the  50.  The 
Court  held  that  the  contract  was  an  entirety,  and  that  so  long 
as  plaintiff  had  not  fulfilled  it  all  on  his  part,  he  could  sustain 
no  action  upon  it.  ^The  question  of  prevention  did  not  arise  in 
this  case,  although  tne  complaint  avers  that  defendant  failed  to 
furnish  material,  etc.     Yet  the  answer  denies  this,  and  the  ques- 
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tion  arose  upon  a  demurrer  to  this  plea,  whereby  it  stood  ad- 
mitted that  plaintiff  did  furnish  the  materials,  etc.) 

The  Couii  hold,  that  although  no  action  would  lie  on  the  con- 
tract, because  it  had  not  been  fully  performed  by  plaintiff,  yet, 
*'that  when  one  party  to  a  special  entire  contract,  has  not  com- 
plied with  its  terms,  but  professing  to  act  under  it,  has  done  for, 
or  delivered  to  the  other  party  something  of  value  to  him,  which 
he  has  accepted,  no  action  will  lie  on  the  contract  for  the  work 
done  or  thing  delivered;  but  that  the  party  who  has  been  thus 
benefited  by  the  labor,  or  property,  of  the  other  shall  be  respon- 
sible on  the  implied  promise,  aiising  from  the  circumstances,  to 
the  extent  of  the  value  received  by  him.** 

And  the  Court  cite  a  number  of  English  and  American 
authorities  sustaining  this  position.  Linningsdale  vs.  Living- 
stone, 10  J.  B.,  one  of  the  authorities  referred  to  in  the  case 
above  cited  from  7th  of  Blackf . ,  was  an  action  of  assumpsit  for 
the  value  of  130  logs  delivered  to  defendant,  and  he  recovered 
judgment  at  the  rate  of  $2.50  per  log  and  interest. 

On  the  motion  for  a  new  trial,  it  appeared  that  there  was  a 
special  contract,  which  not  only  called  for  the  delivery  of  the 
logs,  but  a  delivery  within  a  specified  time,  which  plaintiff  did 
not  fulfill,  and  that  he  should  bore,  and  lay  them,  for  which  be 
was  to  have  $75.  This  part  of  the  contract  plaintiff  did  not 
fulfill. 

The  Court  say:  "  In  this  case  the  plaintiff  never  could  recover 
for  the  logs  delivered,  and  which  went  to  the  defendant's  use, 
except  upon  the  general  counts;  for  the  agreement  was  not 
carried  fully  into  effect  by  him,  and  the  performance  had  become 
impossible  by  the  act  of  defendant,"  etc. 

(In  this  case  the  facts  show  that  the  defendant  had  laid  fifteen 
or  twenty  of  the  logs  into  a  dock,  and,  of  course,  they  could  not 
be  bored  and  laid.     This  is  the  act  of  defendant  referred  to.) 

The  Court  sustained  the  recovery,  and  denied  the  motion  for 
a  new  trial.     It  can  scarcely  be  necessary  to  pursue  this  subject. 

In  the  last  report  of  this  case,  52  Cal.  594,  the  Court  seem  to 
concede  that  plaintiff  can  recover  on  a  quantum  meruit  for  the 
actual  value  of  the  work  done,  of  which  defendant  has  had  the 
benefit. 

This  brings  us  to  the  question  as  to  whether  anything  is  due 
from  defendant  to  plaintiff  on  account  of  ''the  actual  value  of 
the  work  done." 

The  plaintiff  claims  there  is  a  very  large  amount  due  him, 
while  the  defendant  claims  that  he  has  been  paid  in  full,  and 
overpaid,  including  the  reserved  10  per  cent,  and  all. 

To  this  question,  therefore,  we  will  now  direct  our  attention. 

What  was  the  actual  value  of  the  work  done  by  Cox  &  Co. ,  for 
which  they  have  not  been  paid  ? 

The  contract  price  has  been  received  in  evidence,  and  also  that 
of  plaintiff  and  other  evidence,  showing  that  the  prices  as  named 
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in  the  contract  were  the  fair  value  of  the  work,  and  such  I  shall 
find  the  fact  to  be. 

It  follows,  therefore,  that  whether  a  recovery  be  sustained 
upon  the  contract  itself,  or  aside  from  the  contract,  the  value  of 
the  work  done  under  it  (and  of  which  defendant  has  had  the  full 
benefit  and  advantage),  that  the  result  must  be  the  same. 

I  have  carefully  examined  the  evidence  upon  this  subject,  and 
have  considered  the  briefs  and  arguments  of  counsel  in  relation 
thereto,  and  without  here  going  over  and  reviewing  the  evidence 
at  length  upon  this  subject,  I  find  that  the  work  actually  done 
by  Cox  &  Co.,  and  material  furnished,  and  the  contract  price, 
and  actual  value  thereof,  the  payments  made  thereon,  and  the 
balance  actually  due  and  unpaid,  on  September,  1866,  to  be  as 
follows: 

316,646  cubic  yards  of  embankment,  at  17.6-10 $56,729  68 

66,785     '*         •'      earth  excavation,  at  17.6-10 11,754  16 

86,276    "         "      rock  excavation,  at  $1.10 94,903  60 

9,867     "         *'      masonry,  at  $7.75 76,469  25 

1,966  lineal  feet  How  truss  bridges,  at  $36 70,776  00 

115    "         '*     small  truss  bribes,  at  $15.50 1,782  50 

650    "        "    trestle  work,  at  $9.40 5,170  00 

600    '«         "     tunnel,  at  $50 30,000  00 

75  cattle  guards,  at  $300 22,500  00 

Changing  roads 2,000  00 

Total $371,085  19 

Above  I  have  allowed  for  cattle  guards  and  changing  roads. 
These  are  not  on  the  profile,  but  are  in  the  schedule  attached  to 
the  contract,  which  go  to  make  up  the  total  amount  of  $900,000, 
for  which  the  work  was  to  be  done. 

In  the  above  calculation  is  included  the  entire  profile  estimate 
of  the  2l8t  mile  of  the  road.  But  the  21st  mile  was  only  partly 
completed,  and  a  deduction  must  be  made  for  the  part  not  com- 
pleted on  the  necessaiy  cost  of  £nishing  this  21st  mile.  The 
profile  estimate  of  the  whole  of  the  21st  mile,  as  carried  into 
the  calculation  above  made,  is  $50,561.47.  Of  ihia  Arnold 
states  that  about  two-thirds  had  been  done,  and  that  he  made 
this  calculation,  not  by  actual  measurement,  but  from  an  exam- 
ination of  the  ground  with  some  care,  and  from  his  skill  as  an 
engineer.  (Printed  transcript,  p.  208.)  Afterwards  he  re- 
freshes his  memory  by  reference  td  a  paper  (which  I  infer  was 
an  estimate  made  by  himself),  and  corrects  himself  by  stating 
that  four-fifths  of  the  work  had  been  done  on  the  21st  mile. 

As  no  actual  measurement  of  this  work  was  made,  and  all 
rested  upon  the  guess  of  the  witness  and  that  witness  a  party  in 
interest,  I  am  disposed  to  take  his  first  statement  as  nearer  cor- 
rect, and  allow  that  one-third  of  the  work  on  the  twenty-first 
mile  remained  to  be  done.  One-third  of  $50,561.47  is  $16,853.82, 
which  deducted  from  above  total  of  $371,085.19  leaves  $354,- 
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231.37,  and  from  this  latter  sum  must  be  deducted  $188,690.07 
the  simi  iotal  of  all  payments  made,  leaving  $165,541.30  the 
balance  actually  due,  upon  which  plaintiff  is  entitled  to  interest 
at  the  legal  rate  as  from  time  to  time  fixed  by  statute,  net  ten  per 
cent,  per  annum,  from  September  15,  1866,  to  March  30,  1868; 
seven  per  cent,  from  March  30, 1868,  to  date  of  the  judgment 
herein. 

In  arriving  at  my  conclusion  as  to  the  amount  and  value  of 
work  done  and  materials  furnished,  I  have  taken  the  profile  esti- 
mates, and  laid  the  testimony  of  the  engineer  Stangroom,  as  to 
the  estimates  made  by  him  entirely  aside,  for  the  reason  that  his 
estimates  did  not  only  not  follow  or  profess  to  follow  the  profile, 
but  professed  to  state  the  work  actually  done,  and  even  to  this 
extent  were  not  made  except  in  part,  (and  what  part  does  not 
appear)  from  actual  measurements,  but  from  notes,  memoranda, 
and  loose  papers  in  the  office  of  McLaughlin,  that  he  says  it 
would  be  hard  to  make  head  or  tail  of. 

I  think  that  the  plaintiff  is  entitled  to  the  profile  estimates  for 
two  reasons:  first,  because  the  supplemental  contract  so  provided 
in  case  defendant  entirely  suspended  the  work,  which  as  we  find 
he  did  do;  and  second,  because  the  profile  estimates  as  shown  by 
the  evidence,  and  as  I  shall  find,  represents  the  real  and  fair 
value  of  the  work.  The  evidence  shows  that  four-ninths  of  the 
$900,000  job  had  been  done,  which  would  make  $400,000,  and 
would  exceed  the  profile  estimates  about  $29,000. 

As  some  evidence  of  the  real  value  of  the  work,  the  contract 
of  defendant  with  the  W.  P.  B.  Co.  (under  which  Cox  &  Co. 
were  sub-contractors),  provide  that  McLaughlin  should  have  for 
doing  this  same  work  (which  Cox  &  Co.  undertook  for  $900,- 
000.00)  the  sum  of  $2,158,100,  or  $1,158,100,  over  what  Cox 
Cox  &  Co.  agreed  to  do  the  same  work  for.  McLaughlin  testifies 
that  his  contract  with  the  railroad  company  was  a  fair  one.  This 
work  done  by  Cox  &  Co.  was  all  utilized  and  used  finally  by  the 
railroad  company,  McLaughlin  having  sold  out  to  C.  P.,  and 
presumably  made  the  work  done  available  as  so  much  done  on 
his  contract. 

The  technical  objections  made  to  the  complaint  having  been 
decided  upon  demurrer,  I  do  not  feel  called  upon  to  discuss,  and 
will  only  say  that  I  hold  that  the  complaint  does  state  sufficient 
facts  to  constitute  a  cause  of  action,  and  that  the  evidence  of  the 
ultimate  facts  stated  in  it  is  properly  omitted.  I  think  the 
Supreme  Court  have  held  this  complaint  good  in  the  respects 
criticised. 

Upon  the  findings  being  settled  and  made,  judgment  will  be 
entered  and  rendered  for  tiie  amount  above  stated. 

A.  M.  Crane, 
December  3,  1880.  Judge  of  Superior  Court. 


hdlxt  €u»t  %m  MmmA 


Vol.  Vn.-  Mabch  5,  1881.  No.  2. 


Supreme  Court  of  California. 


In  Bane. 


[Filed  January  29,  1881.] 

No.  10,575. 

Ex  PABTE  THOMAS  K.  FOLEY  on  Habeas  Corpus. 

Cbimxnai^  Law — Sufticiknct  of  Gomplahit  fob  usimo  YuiiGAB  Lanouaob 
IN  Pbbbsnob  of  Chiudbbn.  Where  a  person  conviotedof  xuiBdemeanor 
on  a  complaint  which  charged  that  accnaedi  on  a  certain  day  and  in 
a  certain  town,  **did  use  Tiilgar  and  indecent  language  within  the 
hearing  of  children,  in  a  loud  and  boisterous  manner,  willfully  and 
unlawfully,"  sued  out  a  habeas  corpus,  and  objected  that  the  judgment 
was  Toid  because  the  complaint  did  not  recite  the  language  used,  and 
because  the  offense  charged  could,  under  Section  416  of  the  Penal 
Code,  only  be  committed  "on  the  public  street  of  an  unincorporated 
town: "  Held,  that  neither  objection  was  valid. 

Complaint  fob  Misdsmbamob — Chaboino  Offense  in  Wobds  of  the  Stat- 
ute. A  complaint  for  misdemeanor  which  distinctly  charges  an  of- 
fense, describing  it  in  the  words  of  the  statute,  is  ordinarily  sufficient. 

C0XPI«AINT     FOB   X7SINO    VULQAB    LaNOUAQE — KoT    INDISPENSABLE   TO    BECITB 

WOBDS  USED.  If  a  complaint  charging  a  misdemeanor  in  the  use  of 
profane  and  obscene  language,  omits  to  recite  the  language  used,  an 
objection  for  such  omission  shall  be  specially  taken,  but  the  failure 
to  recite  the  words  will  not  render  a  judgment  on  such  a  complaint 
Toid. 
Sbctiok  415  OF  Penal  Code — Use  of  Volqab  Language  in  Pbbsencb  of 
Women  ob  Childben  Anywhbbb  a  Misdemeanob.  Section  415  of  the 
Penal  Code  enumerates  several  different  acts,  some  of  which  are  mis- 
demeanors if  done  in  an  unincorporated  town,  and  the  rest,  if  done 
anywhere;  and  among  the  latter  is  the  use  of  vulgar,  profane  or  inde- 
cent language,  within  the  presence  or  hearing  of  women  or  children, 
in  a  loud  and  boisterous  manner. 

Jtdius  Lee  and  J.  M.  Leaser^  for  petitioner. 
McKiNSTBT,  J.,  delivered  the  opinion  of  the  Court: 
The  petitioner  was  brought  before  the  Court  in  bank,  upon 

habeas  corpus,  and  after  hearing  was  remanded  to  custody. 

He  prayed  to  be  discharged  on  the  ground  that  the  judgment 
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under  whicli  he  was  held  was  invalid  *  for  the  reason  that  the 
complaint  on  which  he  was  tried  charged  no  offense. 

The  complaint  charges  that  '^defendant  (petitioner),  on 
the  nineteenth  day  of  October,  1880,  at  Watsonville,  in  the 
county  of  Santa  (jruz.  State,  of  California,  committed  a  mis- 
demeanor as  follows,  to  wit:  The  said  T.  K.  Foley  at  the 
time  and  place  aforesaid,  did  use  vulgar  and  indecent  lan- 
guage within  the  hearing  of  children,  in  a  loud  and  bois- 
terous manner,  willfully  and  unlawfully,  all  of  which  is  con- 
trary to  the  form  of  the  statute,"  etc. 

Section  415  of  the  Penal  Code  is  as  follows:  "  Every  per- 
son who  maliciously  and  willfully  disturbs  the  peace  or  quiet 
of  any  neighborhood  or  person,  by  loud  or  unusual  noise,  or 
by  tumultuous  or  offensive  conduct,  or  threatening,  traducing, 
quarreling,  challenging  to  fight,  or  fighting,  or  who,  on  the 
public  streets  of  any  unincorporated  town,  or  upon  the  public 
highways  in  such  unincorporated  town,  run  any  horse  race, 
eitner  for  a  wager  or  amusement,  or  fire  any  gun  or  pistol  in  such 
unincorporated  town,  or  use  any  vulgar,  profane,  or  indecent 
language  within  the  presence  or  hearing  of  women  or  chil- 
dren, in  a  loud  and  boisterous  manner,  is  guilty  of  a  misde- 
meanor, and  upon  conviction  by  any  Court  of  competent 
J'urisdiction,  shall  be  punished  by  a  fine  not  exceeding  two 
lundred  dollars,  or  bv  imprisonment  in  the  countjr  jail  for 
not  more  than  ninety  days,  or  bv  both  fine  and  imprisonment, 
or  either,  at  the  discretion  of  the  Court." 

It  was  urged  at  the  argument  that  the  judgment  was  void 
because  the  language,  alleged  to  be  profane  and  obscene, 
was  not  recited  in  the  com^aint.  It  was  also  urged  that  the 
locus  is  a  material  element  in  the  offense  created  by  the  sta- 
tute— that  the  offense  which  the  complaint  attempts  to  charge 
can  only  be  committed  on  the  public  streets  of  an  ^^unincor- 
porated town."  Counsel  for  petitioner  relied  on  Exparte 
Kearney  as  authority  for  both  tnese  positions. 

In  Ex  parte  Keame;/  this  Court  (after  suggesting  obiections 
to  the  validity  of  a  certain  ordinance)  held  that  the  peti- 
tioner was  entitled  to  his  discharge  because  it  affirmatively 
appeared  upon  the  record  of  the  Jrolice  Court  that  he  had 
been  tried,  and  sentenced  to  be  imprisoned  for  doing  an  act 
which  was  neither  a  violation  of  the  ordinance,  nor  of  any 
law  or  statute  of  the  State.  He  was  not  tried  for  a  violation 
of  an  ordinance  prohibiting  the  use  of  bawdy,  lewd,  obscene 
or  profane  words.  That  charge  had  been  made  against  him, 
but  it  was  expressly  dismissed  in  the  Police  Court.  He  was 
tried  for  having  violated  an  ordinance  which  made  it  a  mis- 
demeanor for  one  to  '' address  to  another^  or  utter  in  the 
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presence  of  another,  words,  language,  or  expressions  having 
a  tendency  to  create  a  breach  of  the  peace."  The  complaint 
not  only  failed  to  show  that  the  person  was  present  of  whom 
the  words  were  spoken,  or  that  they  were  addressed  to  him, 
but  showed  affirmatively  that  the  words  were  not  addressed 
to  such  person  and  that  he  was  not  present.  No  like  objec- 
tion can  be  made  to  the  complaint  on  which  the  present  peti- 
tioner was  tried  and  convicted.  An  offense  is  distinciJy 
chai^d  in  the  complaint,  and  is  described  in  the  language 
of  the  statute — ^which  is  ordinarily  sufficient.  (1  Bish.  Cr. 
Prac.  359,  and  cases  cited.)  Even  if  it  should  be  admitted — 
and  we  do  not  admit  it — that  it  would  have  been  better  plead- 
ing to  have  recited  the  words,  the  objection  to  the  omission 
should  have  been  specially  taken,  and  the  failure  to  recite 
the  words  did  not  render  the  Jud^ent  void. 

But  we  do  not  understand  Section  415  of  the  Penal  Code 
to  provide  for  the  punishment  of  **  vulgar,  profane  or  inde- 
cent language,  witnin  the  presence  or  hearing  o{  women  or 
children,  in  a  loud  and  boisterous  manner  "  only  where  such 
language  is  thus  used  ^'  on  the  streets  of  an  uninc6rporated 
town." 

The  statute  enumerates  several  different  acts,  some  of 
which  are  declared  to  be  misdemeanors  if  done  in  an  unin- 
corporated town,  and  the  rest  of  which  are  made  misde- 
meanors if  done  anywhere.  Each  of  the  acts  made  a  mis- 
demeanor in  case  only  it  is  committed  within  an  unincorpo- 
rated town,  is  specifically  declared  to  be  a  misdemeanor  if 
done  in  such  town.     Thus —    *    *    *     *'0r  who,  on  the 

Eublic  streets  of  any  unincorporated  town,  or  upon  the  public 
ighways  of  such  unincorporated  town,  run  any  horse  race, 
eitiier  for  a  wager  or  for  amusement,  or  fire  any  gun  or  pistol 
in  such  unincorporated  town."  The  ether  offenijes  defined 
in  the  section  are  not  directly  connected  with  the  words 
"unincorporated  town,"  and  the  definition  of  such  other 
offense  is  complete  without  the  element  of  locality.  The 
purpose  of  the  statute  is  made  still  inore  apparent  by  the 
very  nature  of  the  acts  prohibited  in  a  '*  town,  or  (the  sense 
in  which  the  word  is  used  in  the  statute)  collection  of  dwell- 
ings sikch  as  constitutes  a  village  (unincorporated).  There 
seems  sufficient  reason  why  a  horse  race  "for  amusement," 
or  the  firing  of  a  gun  or  pistol,  should  be  made  a  criminal 
offense  in  such  an  assemblage  of  houses  and  inhabitants, 
while,  in  the  absence  of  unmistakable  language  to  that  effect, 
it  will  not  be  presumed  that  it  was  the  intention  of  the 
Legislature  to  subject  a  citizen  who  shall  discharge  a  fire  arm 
anywhere  witiiin  the  borders  of  the  State  to  imprisonment 
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in  the  county  jail  for  "firing  a  Run."  The  same  section  Tery 
wisely,  however,  makes  it  a  yiolationof  the  criminal  law  ''  to 
fight  or  **to  use  vulgar,  profane  or  indecent  language  in 
the  presence  of  women  and  children,  in  a  loud  and  boister- 
ous manner,"  within  and  without  a  ''town." 

We  concur:  Boss,  J.,  Morrison,  C.  J.,  Thornton,  J., 
Shmrpstein,  J. 

I  concur  in  the  judgment:  Myrick,  J. 


Department  No.  1. 


[Filed  January  26,  1881.] 

No.  7328. 

W.  H.  BRODRIBB,  by  his  guardian,  H.  Goodall, 

Respondent, 

vs. 

EDWARD  BRODRIBB,  J.  P.  GREVES  and  GEORGE 

LEACH,  Appellants. 

AcnoN  OK  Guardian's  Bond— Attempt  to  Rx-open  Sbttlbmbnt  of  Account 
'  BT  Pbobatk  Goubt — Insufficienct  of  Showing.  Where  the  guazxlian 
of  an  insane  person,  upon  being  removed  by  a  Probate  Court,  filed  his 
accounts,  showing  him  indebted  to  his  ward,  and  the  accounts  were 
duly  settled  by  the  Court,  and  decree  rendered  for  such  indebtedness; 
and  afterwards,  in  an  action  against  such  guardian  and  the  sureties  on 
his  official  bond  for  the  amount  so  found  due,  they  set  up  by  way  of 
defense  and  cross-complaint,  that  the  guardian,  soon  after  his  appoint- 
ment, became  so  weak  and  unsound  in  mind  that  he  was  incompetent 
to  attend  to  any  business  whatever;  that  he  was  in  that  condition 
when  his  accounts  were  filed;  that  the  accounts  were  unjust  and  incor- 
rect, and,  as  settled  and  allowed,  were  "  false  and  untrue  in  many 
particulars,"  and  praying  that  the  judgment  of  the  Probate  Court 
might  be  set  aside,  and  the  accounts  opened  for  final  settlement:  Held, 
that  such  cross-complaint  did  not  state  facts  sufficient  to  entitle 
defendants  to  relief,  and  that  it  was  no  error  to  sustain  a  demurrer 
thereto,  and  to  exclude  evidence  offered  by  defendants  to  sustain 
their  defense. 

Appeal  from  the  Superior  Court  of  San  Bernardino  County. 

E.  D.  Strong  and  Paris  &  Allen,  for  appellant. 
Byrrni  Waters,  for  respondent. 

McKee,  J.,  delivered  the  following  opinion: 
The  Probate  Court  of  San  Bernardino  County  revoked 
letters  of  guardianship  which  had  been  issued  to  the  defend- 
ant, Edward  Brodribb,  as  guardian  of  the  person  and  estate 
of  W.  H.  Brodribb,  a  person  who  had  been  adjudged  insane, 
and  ordered  him  to  render  a  full,  true  and  final  account  of 
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his  guardianship.  In  obedience  to  the  order,  the  guardian 
presented  his  final  account,  and  the  same  was  settled  and 
allowed  by  the  Conrt.  Upon  the  settlement  there  was  found 
due  to  the  estate  of  the  ward,  a  balance,  which  the  defend- 
ant, Edward,  failed  and  refused  to  pay  to  the  plaintiff,  and 
this  action  was  brought  upon  Ms  official  bond  to  recover  the 
amount. 

To  the  complaint  in  the  action  the  defendant  Edward 
aiLswered,  by  way  of  defense  and  cross-complaint,  that  at  the 
time  he  presented  the  final  account  and  report  of  his  guard- 
ianship, he  was  in  such  a  condition,  physically  and  mentally, 
as  rendered  him  legally  incompetent  to  make  and  render  an 
account  of  his  trust  and  to  transact  any  business,  and  the 
account  itself  is  ''false  and  untrue."  Each  of  the  other 
defendants  set  up  a  like  defense. 

The  Court  sustained  a  demurrer  to  the  cross-complaint, 
and  on  the  trial  of  the  case  excluded  all  evidence  offered  by 
defendants  to  sustain  their  defense,  and  these  rulings  are  as- 
si^ed  as  errors. 

The  evidence  was  properly  excluded;  for  it  was  not  admis- 
sible for  the  purpose  of  showing  that  the  account  of  the 
euardian,  which  had  been  settled  and  allowed  by  the  Probate 
Court,  was  not  a  true  and  correct  statement  of  his  transac- 
tions as  guardian  with  the  estate  of  his  ward.  That  Court 
had  jurisdiction  of  the  estate,  and  of  the  person  of  the 
goaroian  and  of  the  settlement  of  his  accounts;  and  if  it  com- 
mitted any  error  or  irregularities  in  the  exercise  of  its  juris- 
diction, the  guardian  had  an  adequate  remedy  for  their  review 
and  correction  by  appeal  from  the  judgment  or  order.  No 
appeal  was  taken;  and  when  the  action  was  tried  the  judg- 
ment or  order  remained  in  full  vigor.  There  was,  therefore, 
an  end  of  all  inquiry  into  the  correctness  of  the  account,  as  it 
had  been  finally  settled  by  the  proper  tribunal. 

Nor  was  the  evidence  a<unissible  for  the  purpose  of  showing 
a  disability  on  the  part  of  the  guardian  to  defend  himself  in 
the  settlement  and  allowance  of  the  account.  The  presump- 
tion is  that  the  guardian  was  sane  when  he  presented  his 
final  account  to  me  Probate  Court  and  when  the  Court  ad- 
judicated it.  No  suggestion  of  insanity  was  made  at  any 
time  during  the  course  of  the  judicial  proceedings  against 
him.  11  there  had  been,  the  Court,  in  the  exercise  of  its 
authority,  would  have  considered  the  matter,  and  if  found 
true  would  have  appointed  some  person  to  represent  him. 
In  the  absence  of  such  a  suggestion  the  Court  rightfully  exer- 
cised its  jurisdiction  over  the  person  of  the  guardian,  and 
the  judgment  which  it  rendered  against  him  was  conclusive; 
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for  the  settlement  and  allowance  of  the  final  account  was  a 
matter  vested  exclusiyely  by  the  Constitution  and  laws  in 
the  Court  (Article  VI,  Constitution  of  1862;  Section  97  C. 
C.  P. ;  AUen  vs.  Tiffany,  53  Cal.  16) ;  and  its  judgment  could 
not  be  successfully  resisted  until  reversed  or  modified  by 
some  proceedings  directly  impeaching  it.  It  was  conclusive 
not  only  against  the  guardian  'himself,  but  also  against  the 
sureties  upon  his  official  bond.  Whatever  binds  and  con- 
cludes the  guardian  equally  binds  and  concludes  the  sureties. 
(Irwin  vs.  Backus,  25  Cal.  214;  Ifox  vs.  Minor,  32  lb.  112.) 
The  judgment  was,  therefore,  not  subject  to  collateral  attack. 

There  is  no  pretense  of  imbecility  or  incompetency  of  the 
guardian  at  the  time  of  giving  the  bond  and  qualifying  aa 
guardian.  If  he  became  so  at  any  time  afterwards,  the  fact , 
did  not  interfere  with  the  jurisdiction  of  the  Court  over  the 
estate  of  the  ward  and  the  person  of  the  guardian,  and  it 
constitutes  no  defense  to  an  action  against  the  guardian  and 
his  sureties  upon  his  official  bond. 

"The  fact,  says  the  Supreme  Court  of  New  Hampshire, 
'*  that  a  person  against  whom  a  suit  is  commenced  is,  at  the 
service  of  the  process  upon  him,  a  person  of  insane  mind, 
and  that  he  so  continued  until  judgment  rendered,  and 
that  he  appeared  in  person  or  by  attorney,  or  not  at  all,  is 
good  cause  to  reverse  the  judgment  upon  a  writ  of  error. 
*  *  *  But  the  defect  in  the  proceedings  renders  them 
only  voidable  and  not  void. "  {Lamprey  vs.  Nudd,  29  N.  H. 
303.)  *' And  the  reason,"  says  the  Supreme  Court  of  Penn- 
sylvania, **  why  the  insanity  or  infancy  of  a  party  who  suffers 
a  common  recovery  cannot  be  set  up  against  it,  is,  that  it 
cannot  be  done  without  attacking  the  judgment  of  the  Court, 
which  to  every  intendment  is  presumed  to  be  regular  and 
valid  until  reversed  or  set  aside  in  due  course  of  law.  The 
judgment  of  the  Court  is  the  solemn  act  of  a  competent  legal 
tribunal,  and  cannot  be  impeached  collaterally.  It  is  pre- 
sumed to  have  had  legal  and  competent  parties  before  it.'* 
(JFoorfvs.  Bayard,  63Penn.  St.  320.) 

It  is  urged  that  under  peculiar  equitable  circumstances,  a 
Court  of  equity  has  jurisdiction  to  open  an  account  or  other 
matter  settled  by  the  Probate  Court.  In  Clark  vs.  Perry^ 
5  Cal.  60,  and  Deck  vs.  Oerke,  12  lb.  437,  that  doctrine  was 
announced  and  approved;  but  the  judgment  of  the  Court  has 
never  been  assailed  by  a  motion  for  a  new  trial,  or  an  ap- 
peal, or  by  a  direct  proceeding  to  set  it  aside. 

Conceding  that  in  this  action  at  law  upon  the  guardian's 
bond,  the  defendant  had  the  right  to  maintain  an  equitable 
cross-action  against  the  estate  of  his  former  ward,  to  im- 
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peach  ihe  jadgment  and  to  surcharge  and  falsify  his  ac- 
conntSy  ihe  complaint  in  the  cross-action  ought  to  be  such  as 
would  be  maintainable  in  a  direct  action  on  the  equity  side 
o!  the  Court.  (OoUins  vs.  Bartldt,  44  Cal.  318;  Kreicnbaum 
vs.  Melton,  49  lb.  65.)  Now,  a  Court  of  equity  will  not  open  a 
settled  account  unless  for  fraud,  omission,  or  the  like.  If 
there  is  no  fraud  it  will  only  grant  liberty  to  surcharge  and 
falsify  the  accounts.  (Story's  Eq.  Juris.  527.)  in  the 
cross-complaint  under  consideration  no  fraud  is  charged. 
It  is  only  alleged  that  the  defendant,  soon  after  he  was  ap- 

Eointed  guardian,  became  so  weak  and  unsound  in  mind  that 
e  was  incompetent  to  attend  to  any  business  whatever;  that 
he  was  in  that  condition  when  the  nnal  account  of  his  guard- 
ianship was  rendered  and  filed;  that  the  accounts  which  he 
rendered  were  unjust  and  incorrect  statements  of  his  tran- 
sactions as  guardian;  and  that  the  final  account,  as  settled 
and  allowed  Dy  the  Probate  Court,  was  ^ 'false  and  untrue  in 
many  particulars;^'  and  he  asks,  as  relief,  that  the  Court  set 
aside  the  judgments  or  orders  of  the  Probate  Court,  and  re- 
open the  accounts  for  settlement. 

As  a  bill  in  equity  the  cross-complaint  is  defective.  It 
does  not  contain  matter  sufficient  to  constitute  an  original 
bill,  or  a  bill  in  the  nature  of  a  bill  of  review. 

If  a  party  seeks  to  set  aside  a  judgment,  and  to  re-open  ac- 
ooonts  which  have  been  settled  by  it,  on  the  ground  that  he  was 
a  lunatic  at  the  time  of  the  judicial  proceedings  against  him, 
he  should  point  out  by  distinct  averments  the  specific  mis- 
takes or  errors  in  the  account  of  which  he  complains.  As 
was  said  by  the  Master  of  the  Bolls  in  Ihylor  vs.  Huylin,  2 
Bro.  Ch.  §10:  "A  person  who  comes  to  unravel  an  ac- 
comit  must  always  show  clear  grounds.''  A  general  charge 
of  errors  is  not  sufficient.  Specific  errors  must  be  pointed 
out.  It  is  not  sufficient  to  say  that  he  does  not  owe  the 
estate,  but  the  estate  owes  him;  nor  that  the  accounts  were 
onjast  and  incorrect,  or  were  false  and  untrue  in  many  par- 
ticulars. He  must  point  out  the  particular  items  which  he 
seeks  to  surcharge  or  falsify,  so  tnat  the  Court  may  know 
that  injustice  has  been  done  him,  and  what  it  is  that  he 
would  impeach;  for  if  no  injustice  has  been  done  to  him  the 
Court  will  not  interfere.  A  Court  of  equity  will  not  inter- 
fere to  set  aside  even  a  contract  made  with  an  unknown  in- 
sane person,  where  injustice  would  be  done  to  others,  unless 
a  fraud  has  been  committed.  (78  Penn.  St.  407;  38  N.  J. 
536;  7  Paige,  236.)- 

If,  as  the  pleader  alleges,  the  account  which  is  sought  to 
l)e impeached  is  only  "false  and  untrue  in  many  particu- 
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lars,"  it  must  be  correct  and  unimpeachable  in  all  others; 
and  before  a  party  can  enjoin  a  jndgment  against  him,  he 
should  at  least  pay,  or  offer  to  pay,  what  is  correct.  It  is  a 
general  rule  that  he  who  seeks  to  restrain  the  enforcement 
of  a  judgment,  or  of  judicial  proceedings  under  it,  must  first 
»aj,  or  tender  payment  of  the  amount  due,  and,  failing  to 

o  this,  he  will  oe  denied  relief  in  a  Court  of  equity.  (33 
Ind.  192;  44.Ala.  315.) 

The  lower  Court  did  not,  therefore,  err  in  sustaining  the 
demurrer  to  the  cross-complaint,  or  in  excluding  the  evi- 
dence of  the  defendants  under  the  answers. 

The  judgment  is  therefore  affirmed. 

I  concur:    Boss,  J. 

I  concur  on  the  ground  that  the  crosB-complaint  does  not 
contain  a  statement  of  facts  such  as  would  entitle  the  defend- 
ant to  relief:  McKinstry,  J. 


s 


In  Bank. 


[Filed  January  24,  1881.] 

No.  6754. 

F.  O.  WILKINSON,  Appellant, 

vs. 

EDWAKD  MEEEILL,  Respondent. 

CoNCLnaiYBNCss  OF  Decisions  of  U.  S.  Laio)  Depabtment  as  to  Bioht  to 
PuBOHASS  Public  Land.  Where  in  a  contest  as  to  the  right  to  pur- 
chase certain  public  land  it  appeared  that  the  same  contest  substan- 
tially had  been  heard  before  the  United  States  Land  Department  and 
there  decided  in  favor  of  defendant:  Held,  that  such  decision  was  con- 
clusive, unless  it  could  be  shown  that  there  had  been  fraud  or  fraudu- 
lent imposition  on  the  officers  of  the  United  States,  which  controlled 
their  decision. 

Date  of  Filing  Map  in  U.  S.  Laio)  Office,  whebe  Map  withdbawn  and 
Re-filed.  Where  the  Act  of  Congress  of  July  23,  1866,  for  quieting 
land  titles  in  California,  provided  that  applications  to  purchase  under 
it  should  be  filed  within  ninety  days  after  the  filing  of  the  township 
map  in  the  United  States  Land  Office;  and  it  appeared  that  the  map 
had  been  filed  and  then  withdrawn,  and  afterwards  refiled:  Held,  that 
when  the  map  was  withdrawn  by  proper  authority  it  was  as  though  it 
had  never  been  filed,  and  that  the  day  of  its  return  to  the  files  was,  in 
contemplation  of  law,  the  date  of  its  filing,  from  which  the  ninety 
days  were  to  be  counted. 

Appeal  from  the  District  Court  of  the  Seventeenth  Judicial 
District,  Los  Angeles  County. 

Hartman  &  Holy,  for  appellant. 
Henry  Hancock,  for  respondent. 
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McKee,  J.,  delivered  the  opinion  of  the  Court: 

In  a  contention  under  an  Act  of  Congress  passed  July  23, 
1866,  between  the  defendant  and  the  pTaintin  in  this  case, 
before  the  Eegister  and  Eeceiver  of  the  United  States  Land 
Office,  inyolving  Uie  rights  of  the  parties  to  a  tract  of  land, 
which  is  now,  as  it  was  then,  the  subject  of  controverisy  be- 
tween them,  the  Commissioner  of  the  Land  O^ce,  b^  his 
judgment,  canceled  the  pre-emption  claim  of  the  plaintiff  to 
the  land,  and  adjudged  that  the  locations,  which  had  been 
made  by  the  defendant  upon  the  land  under  the  laws  of  the 
State,  were  regular  and  valid,  and  that  the  State  was  entitled 
to  have  the  land  listed  to  it  for  the  use  of  the  defendant. 
This  jud^ent  was  afterwards  affirmed  by  the  Secretary  of 
the  Interior,  and  under  it  the  land  was  thereafter  listed  to 
the  State. 

Notwithstanding  that  judgment,  the  plaintiff  claims  the 
right  to  purchase  the  land  from  the  State  against  the  loca- 
tions which  were  made  upon  it  by  the  defendant,  and  which 
were  declared  by  the  judgment  to  be  regular  and  valid. 

But  the  judgment  is  decisive  of  the  rights  of  the  parties  to 
the  land.  Such  was  the  decision  of  the  late  Supreme  Court 
when  the  case  was  before  it  on  a  former  appeal.  "  The  de- 
cision of  the  Land  Department,"  say  the  Court,  "  was  con- 
clusive against  the  plaintiff,  who  subsequently  sought  to  ac- 
Quire  titfe  from  the  State."    (Wilkinson  vs.  MerruL,  52  Cal. 

That  decision  must  be  regarded  as  the  law  of  the  case, 
unless  the  case  itself  has  undergone  a  change  in  its  facts  or 
the  pleadings.  The  facts  of  the  case  are  substantially  the 
same.  The  pleadings  have  been  changed;  for,  when  the 
remittitur  went  down  to  the  Court  below,  the  plaintiff 
amended  his  complaint,  by  alleging  matters  of  fraud,  and 
fraudulent  imposition  by  the  diaf endant,  on  the  officers  of  the 
United  States,  which,  it  was  charged,  controlled  their  deci- 
sion in  the  controversy  between  the  defendant  and  the 
plaintiff,  by  which  the  land  was  awarded  to  the  State  for  the 
use  of  the  defendant.  The  charges  were  denied  by  the  de- 
defendant,  and  the  issue  raised  by  them  constituted  the  only 
new  feature  in  the  case. 

Upon  the  trial  the  Court  below  found:  ''That  the  selec 
tion  approved  by  the  Commissioner  of  the  General  Land 
Office,  and  affirmed  by  tiie  Secretary  of  the  Interior,  was  not 
procured  by  fraudulent  representations  and  contrivances  of 
the  defendant,  or  by  mistake  in  law  by  the  Commissioner  or 
Secretary  of  the  Interior,  or  from  want  of  information  of  the 
facts  concerning  the  location  of  Edward  Merrill. " 
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It  is  assigned  as  error  that  the  finding  is  not  supported  by 
the  evidence — ^and  a  like  assignment  is  made  to  almost  eacn 
particulaf*  finding  in  the  case.  But  the  assignments  are  nn- 
sustainable;  for  the  evidence  in  the  record  before  us  suf- 
ficiently sustains  the  finding,  as  well  as  the  other  findings  of 
fact  in  the  case;  none  of  them  is  contrary  to  the  evidence^  and 
each  is  sufficiently  sustained  by  it. 

Again,  it  is  objected  that  the  conclusion  of  law  drawn  by 
the  Court  from  its  findings,  to  the  effect  that  the  defend- 
ant is  entitled  to  purchase  the  land  from  the  State,  is  erro- 
neous, because  his  application  to  purchase  was  not  made 
within  ninety  days  after  the  filing  of  the  townshii)  map  in  the 
office  of  the  Register  and  Beceiver,  as  provided  in  Section  3 
of  the  Act  of  July  23,  1866.  The  map  was  filed  in  the  office 
on  the  27th  of  April,  1868,  but  it  was  afterwards  withdrawn, 
and  was  refiled  on  the  21st  day  of  November,  1871.  Defend- 
ant made  his  application  to  purchase  the  land  in  January, 
1872,  and  supplemented  it  by  other  applications  after  that 
date.  The  application  was  made  within  ninety  days  after 
the  refiling.  When  Uie  filing  of  a  map  is  withdrawn  by  the 
proper  authority,  it  is  as  though  the  map  had  never  been  filed, 
and  the  day  of  its  return  to  tne  files  is,  in  contemplation  of 
law,  the  date  of  its  filing. 

Judgment  and  order  affirmed.     ' 

We  concur:    McEjuistry,  J.,  Sharpstein,  J.,  Thornton,  J, 

DISSENTING  OPINION. 

A  brief  history  of  this  land,  gathered  from  the  transcript, 
will  be  of  service  in  ascertaining  the  rights  of  the  parties. 

At  all  times,  from  a  day  prior  to  the  acquisition  of  Califor- 
nia, until  December  25,  1875,  the  land  m  controversy  was 
claimed  by  the  holders  of  the  Mexican  grant  of  the  Bancho 
Sausal  Bedondo  to  be  within  the  exterior  lines  and  to  be  a 
part  of  the  rancho.  Hancock,  as  Deputy  United  States  Sur- 
veyor, made  a  survey  of  the  rancho,  by  which  survey  the 
land  in  controversy  was  excluded.  As  Couniy  Sur^^eyor, 
Hancock  made  a  survey  of  the  land  by  section  and  sub- 
division. 

1857 — June  23d,  school  land  warrant  No.  156  was  located 
on  behalf  of  the  defendant  Merrill  by  Hancock,  County  Sur- 
veyor, on  E.  i  of  N.  W.  i  of  section  21,  T.  2  S.,  B.  13  W., 
S.  B.  M. 

1858 — The  Hancock  survey  of  the  rancho  was  rejected  by 
the  United  States  Surveyor-General. 

1868 — February,  Hansen,  Deputy  United  States  Surveyor, 
made  a  survey  of  the  rancho  by  order  of  the  Surveyor-General, 
to  segregate  the  grant  from  the  public  lands. 
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1868— April  27th,  plat  filed  in  the  U.  S.  Land  Office. 

1868— May  12th.  selected  by  the  State,  in  the  office  of  the 
Eegister  of  the  U.  S.  Land  Office,  for  Merrill,  under  the 
warrant  No.  156. 

186&— May  27th,  plat  withdrawn  by  order  of  the  Land  De- 
partment of  the  United  States. 

1868— July  3d,  The  United  States  Surveyor-General  di- 
rected Thompson,  Deputy  U.  S.  Surveyor,  to  re-survey  the 
rancho.    In  the  same  year  tibe  re-survey  was  made. 

1870 — ^Plaintiff,  Wilkinson,  went  into  possession,  where  he 
has  remained  ever  since,  using  the  land,  and  has  made  sub- 
stantial and  valuable  improvements. 

1871 — ^November  21st,  plat  refiled. 

1872 — March  12th,  plat  again  withdrawn  and  survey  sus- 


1872— June  15th,  order  of  the  Land  Department  relieving 
the  suspension. 

1872— -Jtdy  27th,  application  by  Hancock,  on  behalf  of 
Merrill,  to  relocate  school  land  warrant  No.  156. 

1875-~December  25,  survey  of  the  Bancho  Sausal  Bedondo 
finally  ap])roved  by  the  Commissioner  of  the  General  Land 
Office,  which  determined  that  the  land  was  not  within  the 
limits  of  the  rancho.  This  was  substantially  the  Hansen 
sorvey. 

1876 — ^February  8th,  plaintiflf  applied  to  purchase  the  land 
under  the  laws  of  this  State. 

1876— March  20th,  the  land  was  listed  to  the  State. 

Merrill  has  been  a  non-resident  of  this  State  since  1858; 
there  is  no  evidence  that  he  ever  saw  the  land. 

Under  this  state  of  facts,  neither  party  could  acquire  any 
title  or  foundation  of  title  from  the  State  prior  to  December 
26, 1875.  Until  that  time  it  had  not  been  determined  whether 
the  land  would  be  a  part  of  the  Mexican  grant  or  a  part  of 
the  public  domain.  Until  such  determination  a  school  land 
warrant  could  not  be  located  upon  it,  and  the  acts  of  officers. 
Federal  or  State,  in  that  direction,  would  be  without  authority, 
and  therefore  void.  The  fact  that  officers  assume  to  act  and 
issue  papers  purporting  to  convey  the  titie  of  the  Govern- 
ment, Federal  or  State,  where  they  have  no  authority,  does 
not  aid  their  grantee.  Merrill  is  not  aided  by  the  Act  of 
July  23,  1866;  that  Act  relates  to  selections  theretofore  made 
of  any  portion  of  the  public  domain;  the  land  in  controversy 
was  not,  then,  a  portion  of  the  public  domain  open  for 
selection. 

As  between  the  parties  to  this  controversy,  Merrill  has  no 
right  to  purchase  the  land  from  the  State.  Mybick,  J. 
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In  Bank. 


[Filed  January  24,  1881.J 

No.  6442. 

WAREEN  H.  MACE,   Appellant, 
vs. 
EDWARD  MERRILL,  Respondent. 

COMTKSTS  AS    TO     PuBLIC    LaNDS — DbCIBIONS    OF  U.    S.    LaND     DbPABTMENT 

WHEN  CoNOLUSiYS .  Where  A,  in  1857,  located  a  school  land  warrant 
on  land  then  unsnrveyed,  and  in  1858  applied  to  the  Surveyor-Gen- 
eral to  relocate  the  warrant  on  the  same  land,  and  in  1868  the  location 
was  made  by  the  State  Locating  Agent;  and  in  1872  A  applied  to  the 
United  States  officers  to  purchase  the  land  under  Bections  1  and  3  of 
the  Act  of  Congress  of  July  23,  1866,  quieting  land  titles  in  Califor- 
nia, which  application  was  contested  by  a  person  claiming  a  pre- 
emption right;  and  the  contest  resulted  in  a  judgment  by  the  Secretary 
of  the  Interior  in  favor  of  A:  Held,  that  the  decision  of  the  United 
States  Land  Department  was  conclusive  as  against  the  United  States 
and  against  the  contestant. 

Appeal  from  the  District  Court  of  the  Seventeenth  Judicial 
District,  Los  Angeles  County. 

V.  F.  Hotoard,  Hartman  dt  Haley ^  and  A.  Brunson,  for  ap- 
pellant. 

Henry  Ha7wock,  for  respondent. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 
On  the  22d  of  June,  1857,  J.  C.  Merrill,  attorney  in  fact 
of  Edward  Merrill,  located  a  school  land  warrant  on  the 
southeast  quarter  of  section  21,  township  2  south,  range  13 
west,  S.  B.  M.,  which  was  then  unsurveyed  land  of  the 
United  States.  On  the  30th  of  April,  1868,  Merrill  applied 
to  the  Surveyor-General  to  relocate  the  warrant  upon  the 
same  land,  and  on  the  11th  of  August,  1868,  the  location  was 
made  by  the  State  Locating  Agent.  On  the  27th  of  July, 
1872,  Merrill  filed  in  the  United  States  Land  Office  an  ap- 
plication to  purchase  said  land  under  the  provisions  of  Sec- 
tions 1  and  o  of  an  Act  of  Congress,  ''  Quieting  land  titles  in 
California, "  approved  July  23,  1866.  Merrill's  right  to  pur- 
chase was  contested  by  Mace,  the  appellant  herein,  and 
denied  b^  the  local  land  officers.  An  appeal  was  taken  to  the 
Commissioner  of  the  General  Land  Office,  and  from  thence 
to  the  Secretary  of  the  Interior.  Both  the  Commissioner 
and  Secretary  were  of  the  opinion  that  the  location  by  Merrill 
was  valid,  and  in  pursuance  thereof  the  land  was  duly  certi- 
fied over  to  the  State  in  satisfaction  of  said  selection  and 
location. 
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In  WUkinson  vs.  MerriU,  52  Oal.  424,  it  was  held  that  the 
decision  of  the  Land  Department  of  the  United  States  to 
which  ''all  the  questions  of  law  and  fact  pertaining  to  the 
proceeding  were  specially  confided  "  was  conclnsive  as  against 
the  United  States  and  against  the  plaintiff  in  that  action,  who 
snbseqnently  attempted  to  acquire  the  title  from  the  State. 

As  before  stated,  the  appellant  herein  was  a  party  to  the 
contest  before  the  Land  JDepartment  to  which  the  Court 
refers  in  the  case  above  cited,  and  the  decision  of  the  Depart- 
ment, if  conclusive  as  against  Wilkinson,  is  equally  so  as 
against  appellant.  The  latter  claims  to  have  alleged  and 
TOoyed  some  facts  which  were  not  alleged  and  proved  in 
Wilkinson  vs.  MernU,  supra,  but  we  are  unable  to  discover 
that  he  has  presented  anything  which  takes  his  case  out  of 
the  doctrine  of  that  case.  If  the  principle  upon  which  that 
decision  is  based  be  sound,  and  we  think  that  it  is,  it  seems 
to  ns  to  be  decisive  of  this  case.  And  the  grounds  of  that 
decision  are  so  plainly  and  succinctly  stated  as  to  render  a 
restatement  of  them  wholly  unnecessary. 

Judgmentand  order  affirmed. 

We  concur:  McKinstry,  J.,  McKee,  J.,  Thornton,  J. 

DISSENTING  OPINION. 

A  controversy  arose  in  the  office  of  the  Surveyor-General 
of  this  State,  between  the  parties  to  this  action,  as  to  which 
had  the  better  right  to  purchase  the  land  in  question.  That 
controversy  was  referred  to  the  Court  below  for  detertnination. 
The  Court  gave  judgment  for  the  defendant,  and  plaintiff  ap- 
pealed from  the  judgment  and  from  the  order  denying  his 
motion  for  a  new  trial. 

From  the  view  I  take  of  this  case,  it  is  not  necessary  to  con- 
sider whether  the  lands  were,  prior  to  the  first  day  of  Sep- 
tember, 1874,  the  day  of  the  alleged  last  act  in  Uie  process  of 
the  survey  of  the  Tajanta  Bancho,  a  part  of  the  pubho  lands  of 
flie  United  States;  whether  they  were,  prior  to  that  day,  sub- 
ject to  location  by  virtue  of  the  grant  to  the  State  of  school 
lands;  or  whether  the  plaintiff  had  any  vested  rights  by  reason 
of  his  attempted  pre-emption.  It  is  necessary'  to  consider 
two  points  only,  viz. : 

1.  The  plaintiff  to  sustain  the  issues  relating  to  his  claim 
of  right,4>roved  that  on  the  seventeenth  day  of  November, 
1874,  he  was  in  the  actual  occupation  of  tlie  lands,  having 
been  so  in  the  occupation  of  them  some  five  years,  and  that 
on  that  day  he  made  application  to  the  Surveyor-General  of 
the  State  to  purchase  the  same  as  a  part  of  the  school  lands 
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of  the  State.    The  Gonrt  found,  however,  that  plaintiff  had 
had  no  r^ht  to  the  lands. 

2.  The  Court  found  that  before  plaintiff's  application  the  land 
was  located  and  selected  on  behalf  of  the  State  by  virtue  of 
schoolland  warrantKo.  227,  by  Edward  Merrill,  the  defendant 
under  the  Act  of  May  3,  1852;  that  May  12,  1868,  the  selec- 
tion was  accepted,  by  the  Begister  of  the  United  States  Land 
Office;  ''that  the  defendant  offered  proof  of  his  claim  by 
himself  and  through  his  agents  of  his  alleged  purchase  within 
the  time  and  according  to  the  requirements  of  the  Act  of 
July  23,  1866;"  and  ''  that  the  State  of  California  holds  the 
said  lands  in  trust  for  the  defendant,  and  that  he  is  entitled 
to  a  patent  from  the  State." 

The  evidence  to  support  the  finding  of  defendant's  right  is, 
the  certificate  of  the  State  Locating  Agent,  wherein  he  certi- 
fies that  "I  have  located  as  a  portion  of  the  giant  of  five 
hundred  thousand  acres,  four  hundred  and  eighty  acres  of 
public  land  in  the  County  of  Los  Angeles,  at  the  request  and 
for  the  use  of  J.  C.  Merrill,  attorney,"  ete.;  and  other 
evidence  to  show  the  recognition  by  the  officers  of  the  Federal 
Land  Office  of  the  location  referred  to. 

in  connection  with  this  the  plaintiff  offered  in  evidence 
certified  copies  of  the  application  and  affidavits  upon  which 
the  certificate  of  the  State  Locating  Agent  was  based.*  The 
application  and  affidavits  contained  the  following:  "  I,  J.  G. 
Merrill  of  San  Francisco  County,  State  of  California,  do  here- 
by apply  under  the  provisions  of  the  Act  for  the  location  and 
sale  of  school  lands  donated  to  the  State,  approved  April  23, 
1858,  to  purchase  and  locate,"  ete.,  "  which  I  agree  to  accept 
in  lieu  of  Uie  full  amount."  The  application  is  signed  ''J.  U. 
Merrill  as  attorney  in  fact  for  Edward  Merrill."  The  affidavit 
for  location  is,  *'I,  J.  C.  Merrill  of  San  Francisco  County,' 
State  of  California,  being  duly  sworn,  depose  and  say,  that  I 
am  the  applicant  for  the  fmrchase  and  location,"  etc.,  and 
"  there  is  no  valid  claim  existing  upon  the  land  so  described 
adverse  to  the  claim  I  hold  and  apply  to  be  located."  Signed, 
"J.  C.  Merrill,  as  attorney  in  fact  for  Edward  Merrill."  The 
oath  required  by  the  Act  of  the  Legislature,  approved  April 
27,  1863,  reads,  "I  do  solemnly  swear  that  I  will  support," 
ete.,  etc.;  signed,  "J.  C.  Mernll." 

This  evidence  was  offered  for  the  purpose  of  showing  that 
Edward  Merrill  never  made  an  application  to  purqhase  the 
land;  that  the  ouly  application,  as  against  plaintiff,  was  an 
application  of  J.  C.  Merrill;  therefrom  claiming  that  J.  G. 
Merrill,  not  bein^  a  parly  to  this  controversy,  and  not  having 
transferred  his  rights,  if  he'  ever  acquired  any,  to  Edwara 
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Merrill,  the  certificate  of  location  by  tlie  Locating  Agent, 
gave' Edward  Merrill  no  right  to  purchase  the  land.  Ifot- 
withstanding  this  evidence,  the  Court  found  in  favor  of  de- 
fendant. This  was  error.  If ,  as  a  fact,  the  certificate  and 
subsequent  proceedings  were  based  upon  the  foregoing  men- 
tioned application  and  affidavits,  tney  gave  no  right  to 
Edward  Merrill  to  purchase  the  land.  The  application  and 
affidavits  were  those  of  J.  C.  Merrill,  and  bore  no  relation  to 
the  defendant,  Edward  Merrill.  The  fact  that  J.  C.  Merrill 
signed  himself  as  "attorney  in  fact  for  Edward  Merrill, " 
makes  no  difference;  those  words  are  merely  words  of  des- 
cription; the  application  and  affidavits  were  his  own,  and  not 
for  or  on  behalf  of  Edward  Merrill.  Besides,  the  certificates 
of  the  State  Locating  Ag^t  states  that  tiie  location  was  "for 
the  use  of  J.  C.  Merrill,  attorney.''  I  find  nothing  in  the 
statute  authorizing  a  location  to  be  for  the  use  of  any  person 
as  attorney  for  another.  This  case  is  not  within  the  intent 
of  the  Act  of  March  24,  1870.     (Stats.  1869-70,  p.  352.) 

I  do  not  consider  the  question  whether  the  officers  of  the 
Federal  Government  were  imposed  upon  or  exceeded  their 
powers  in  listing  the  land  over  to  the  State  on  the  application 
of  Merrill;  for  tibe  purpose  of  this  opinion  it  may  be  assumed 
that  the  title  properly  passed  to  and  is  now  lodged  in  the  State ; 
and  yet  under  the  application  and  affidavits  above  referred  to, 
the  defendant  has  no  right  to  purchase  the  land.  I  do  not, 
however,  admit  that  the  title  passed  to  the  State. 

The  judgment  and  order  should  be  reversed,  and  cause  re- 
manded for  a  new  trial.  Myrick,  J. 


Departbcent  No.  1. 


[Filed  January  21,  1881.] 
No.  5812. 

PEOPLE  EX  REL.  Commissioners  of  Transportation, 

Kespondent, 

vs. 

THE  CENTBAL  PACIFIC  EAILEOAD  COMPANY, 

Appellant. 
By  the  Court: 

Upon  the  authority  of  People  ex  rel.  Commissioners  of  Trans- 
fortaiion  vs.  TJie  Central  Pacific  Railroad  Company,  No.  5815, 
judgment  reversed,  and  Court  below  directed  to  dismiss  the 
action. 
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Department  No.  2. 


[FUed  January  24,  1881.] 

A.  H.  HALL,  Appellant, 

vs. 

OLIVEB  LONKET  and  E.  B.  SMITH,  Bespondents. 

CONTBOYEBST  BETWEEN  PaBTISS  ON  PLEADINGS,  PbATENQ  ONLY  GeNBBAL  BELIEF 

— DisGBETioN  OF  CouBT  TO  Degbbe  DISSOLUTION.  In  an  action  by 
one  partner  against  others,  where  the  facts  found  entitled  the  plain- 
tiff to  a  dissolution  of  the  partnership  and  a  winding  up  of  its  oon- 
cems,  and  there  was  a  prayer  for  general  relief:  Held,  that  the  Gonrt 
had  power  to  decree  a  dissolution,  although  there  was  no  spedflc 
prayer  therefor  in  the  pleadings. 
Dissolution  of  Pabtnebship — Discbetionaby  Poweb  to  obdbb  sale  of 
Debts  due  the  Fibm.  Where,  in  decreeing  the  dissolution  of  a  part- 
nership and  a  sale  of  its  property,  the  Court  further  decreed  a  s^e  of 
the  debts  due  the  firm  instead  of  a  collection  of  such  debts:  Held, 
within  the  power  and  discretion  of  the  Court,  and  no  error. 

Appeal  from  (he  District  Court  of  the  Fourteenth  Judicial 
District,  Nevada  County. 

Johnson  &  Cross,  for  appellant, 

E.  H.  Graylord  and  D,  J.  Crowley,  for  respondents. 

Shabfstein,  J.,  delivered  the  opinion  of  the  Court : 

It  was  not  error  to  decree  a  dissolution  of  the  copartner- 
ship, although  there  is  no  specific  prayer  for  it  in  the  plead- 
ings. There  is  a  prajrer  for  general  relief,  and  the  facts 
found  by  the  Court  entitled  the  defendants  to  a  decree  of 
dissolution.  Under  these  circumstances  the  question  whether 
it  should  be  decreed  or  not  was  one  which  addressed  itself 
to  the  sound  discretion  of  the  Court  which  tried  the  case. 
And  its  judgment  will  not  be  disturbed  unless  it  be  made  to 
appear  that  such  discretion  has  been  abused.  (N.  C.  dk  S.  C. 
Co.  vs.  Kidd,  37  Cal.  282.) 

Nor  did  the  Court  err  in  decreeing  a  sale  of  all  the 
partnership  property,  which  would  include  debts  due  to  the 
firm.  It  might  have  provided  for  the  collection  of  these, 
but  it  was  within  the  power  and  discretion  of  the  Court  to 
decree  a  sale  of  them. 

The  ai)peal  is  from  the  judgment,  and  as  that  appears  to 
be  sufficiently  supported  oy  the  findings,  it  follows  that  it 
must  be  affirmed. 

Judgment  affirmed. 

We  concur:    Myrick,  J.,  Thornton,  J. 
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Department  No.  2. 


[FUed  January  20,  1881.] 

No.  7268. 

BOBERT  COSNEB,  Appellant. 

vs. 

THE  BOABD  OF  SUPEBVISOBS  OF  COLUSA 

COUNTY,  Bespondent. 

Mamdmmub — ^UKonTAniTT  IS  PKnnoN — Dbmubbbb.  Where  a  petition  for  a 
writ  of  mandamus  against  the  Board  of  SnperviBors  of  Golnsa  Gonnty 
to  compel  them  to  proceed  as  required  by  Section  23  of  the  Act  of 
1868,  in  relation  to  the  reclamation  of  swamp  and  overflowed  lands, 
stated  that  the  lands  to  be  reclaimed  were  sitnated  partly  in  Colnsa 
County  and  partly  in  Yolo  Gonnty,  but  did  not  state  in  which  county 
the  paiticnlar  land  on  which  the  work  was  done  was  sitnated;  and  a 
diemiuner  thereto  being  sustained,  and  plaintiff  declining  to  amend, 
judgment  was  rendered  for  defendant:  Held,  that  such  judgment  was 
oozrect. 

Appeal  from  the  Superior  Court  of  Colnsa  County. 

A.  C.  Adams  and  Jackson  Hatch^  for  appellant. 
T.  J.  Hart  and  Bichard  Bayne,  for  respondent. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 

I>einnTrer  to  a  petition  for  a  writ  of  mandate.  The 
Cknirt  below  sustained  the  demurrer,  and  the  plaintiff  declin- 
ingto  amend,  judgment  was  rendered  for  the  defendant. 

The  ruling  of  the  Court  below  was  correct.  The  petition 
arerBy  and  it  is  admitted  on  the  issue  made  by  the  dmurrer, 
that  the  lands  to  be  reclaimed  were  situate  partly  in  the 
Gonnty  of  Yolo,  and  partly  in  the  County  of  Colusa,  and  it 
does  Bot  appear  in  the  petition  in  which  county  the  particu- 
lar lands  on  which  the  work  was  done  in  this  case  was  per- 
formed. If  the  lands  were  in  Yolo  County,  the  Board  of 
Supervisors  of  Colusa  County  had  nothing  to  do  with  them. 
(See  Statutes  of  1868,  32d  Section,  Supplement  to  the  Gen- 
enJ  raws  o£  California,  by  Parker,  Par.  87(h};  Pol.  Code, 
3466,  7-8,  3462.) 

The  judgment  is  affirmed. 

We  concur:    Sharpstein,  J.,  Myrick,  J. 


I 
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In  Bank. 


[Filed  February  9,  1881.] 
No.  10,593. 

THE  PEOPLE,  Bespondent, 

vs. 

MICHAEL  FLAHAVE,  Appellant. 

Cbiminal  Law — HoiaciDK — When  an  Obioinai<  AfHAiLANT  may  Slat  dj 
Sklf-Defense.  Where,  in  case  of  a  conviction  for  murder,  it  appeared 
that  after  an  altercation,  from  which  the  parties  were  separated,  the 
defendant  was  told  to  leave,  and  did  so;  but  while  going  off,  the 
deceased  ran  after  him,  threw  him  down,  threw  himself  on  top.  and 
during  the  ensuing  struggle  defendant  drew  a  knife  and  inflicted  the 
mortal  wound;  and  the  Court,  against  defendant's  objection,  in- 
structed the  jury  that  to  justify  the  killing  it  must  appear  that  the 
danger  was  urgent  and  pressing,  and  the  killing  necessary  to  save 
defendant's  life  or  prevent  great  bodily  harm,  **  and  it  must  appear 
also  that  the  person  killed  was  the  assailant,  and  that  the  slayer  had 
really  and  in  good  faith  endeavored  to  decline  any  further  struggle:" 
Held,  that  it  was  not  clear  but  that  defendant  might  have  been  justified 
in  the  homicide,  even  if  he  had  been  the  assailant  in  the  first  alterca- 
tion, and  that  the  instruction  was  therefore  erroneous. 

Appeal  from  the  Superior  Court  of  Colusa  County. 

Jaokson  Hatch,  for  appellant. 

A.  L,  Hart,  Attorney-General,  for  respondent. 

Sharpstein,  J.,  delivered  the  opinion  of  the  Court: 

The  defendant  was  tried  and  convicted  upon  a  chaise  of 
murder.  Among  the  instructions  given  by  the  Court  and 
excepted  to  by  the  defendant  was  the  following: 

''To  justify  a  person  in  killing  another  in  self-defense,  it 
must  appear  that  the  danger  was  so  urgent  and  pressing  that 
in  order  to  save  his  own  life,  or  to  prevent  his  receiving  great 
bodUy  harm,  the  killing  of  the  deceased  was  absolutely  neces- 
sary, and  it  must  appear  also  Uiat  the  person  killed  was  the 
assailant,  and  that  the  slayer  had  really  and  in  good  faith 
endeavored  to  decline  any  further  struggle  before  the  mortal 
blow  was  given." 

There  was  evidence  which  tended  to  prove  that  just  prior 
to  the  homicide  the  defendant  and  deceased  were  engaged  in 
an  altercation,  during  which  they  were  separated  by  the 
intervention  of  one  or  more  other  persons;  that  the  defend- 
ant was  told  to  leave,  that  he  did  so,  and  when  he  had  gone 
about  100  feet  he  was  overtaken  by  the  deceased,  thrown 
upon  the  ground  by  him,  and  while  in  that  position,  with 
the  deceased  on  the  top  of  him,  the  defendant  with  a  knife 
inflicted  the  wound  of  which  the  deceased  died.     There  was 
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eyidence  from  which  the  jury  might  have  inferred  that  the. 
defendant  was  the  assailant  in  the  altercation  immediately 
preceding  the  fatal  rencounter.  Upon  this  state  of  the  evi- 
dence the  instruction  quoted  is  plainly  erroneous.  The 
defendant  was  entitled,  under  the  evidence,  to  have  the 

Snestion  whether  he  slew  the  deceased  in  necessary  self- 
efense  fairly  submitted  to  the  jury,  and  to  have  the  jury 
instructed  tbiat  if  it  appeared  that  he  was  the  assailant^in  the 
altercation  which  immediately  preceded  the  killing,  he  would 
be  justified,  after  having  endeavored  really  and  in  good  faith 
to  decline  any  further  struggle,  before  the  homicide  was 
committed,  in  killing  the  deceased,  if  there  was  reasonable 
ground  to  apprehend  a  design  on  the  part  of  the  latter  to  do 
the  defendant  some  great  bodily  injury,  and  imminent  danger 
of  such  design  being  accomplished.  Instead  of  Uiat,  how- 
ever, the  jury  were  instructed  that  in  order  to  make  this 
defense  available,  it  must  appear  that  the  person  killed  was 
the  assailant.  And  if  the  jury  inferred,  as  they  mi^ht  from 
the  evidence,  that  the  defendant  was  the  assailant,  it  would 
not  matter  xmder  that  instruction  how  imminent  the  danger 
might  have  been  of  his  receiving  some  great  bodily  injury 
from  his  adversary,  or  how  great  his  real  and  bona  fide  enorte 
might  have  been  to  decline  any  further  struggle  with  the 
deceased,  the  homicide  would  not  be  justifiable. 

It  is  quite  apparent  that  the  Court  attempted  to  give  an 
instruction  which  would  embody  the  law  on  this  subject  as 
it  stood  prior  to  the  enactment  of  the  Code;  but  the  substi- 
tution of  the  word  "and"  for  "or"  immediately  after  the 
word  "assailant,"  would  have  made  the  instruction  no  less 
erroneous  under  the  former  than  it  is  under  the  present 
statute. 

But  the  Court  in  some  of  the  instructions  ^ven  at  the 
request  of  the  defendant  gave  the  law  on  the  subject  as  laid 
down  in  the  Code.  The  latter  instructions  are  clearly  repug- 
nant to  the  one  above  quoted,  and  that  of  itself  is  a  sufficient 
ground  for  the  reversal  of  the  judgment.  (Broum  vs.  Mc- 
Mister,  39  Cal.  577;  Estate  of  Cunningham,  52  Id.  465; 
People  vs.  Anderson,  4^  Id.  69;  People  vs.   Valencia,  43  Id. 

The  instructions  above  quoted  would  not  have  been  correct 
in  any  case,  and  it  must  be  presumed  to  have  been  prejudicial 
to  the  defendant  in  this  case,  one  phase  of  which  called  for 
a  correct  instruction  upon  the  point  as  to  which  an  erroneous 
one  was  given.     {People  vs.  Ybarra,  17  Cal.  171.) 

Judgment  and  order  denying  a  new,  trial  reversed,  and 
cause  remanded  for  a  new  tnal. 

We  concur:  Morrison,  C.  J.,  McKinstry,  J.,  Boss,  J. 
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Department  No.  1. 


[Filed  February  2,  1881.] 

No.  7607. 

B.  F.  MEYEBS,  Judge,  etc.,  Petitioner, 

vs. 

D.  M.  KENFEELD,  Controller,  etc.,  Respondent. 

SjLLAST   or   JUDOK — ^AnTDAYIT   THAT  NO  CASES  BBMAIN  XTKDBCIDBD  FOB  NINSTT 

DAYS.  Where  a  Judge  of  a  Superior  Court  at  the  end  of  a  certain 
month  failed  to  present  to  the  Controller  of  State  an  affidavit  that  no 
case  in  his  Court  remained  undecided  that  had  been  submitted  for 
ninety  days,  but  at  the  end  of  the  next  month  he  presented  such  an 
affidavit,  and  the  Controller  claimed  that  he  was  not  entitled  to  any 
salary  for  the  first  month:  Held,  that,  upon  presenting  the  affidayit^ 
he  was  entitled  to  his  salary  for  both  months. 
CoNBTBUCTioN  OF  Abticle  YI,  Skction  24  OF  CoNSTTTnTioK.  Scction  24  of  Article 
lYof  the  Constitution  in  relation  to  the  affidavit  required  of  Judges,  to 
the  effect  that  no  cases  submitted  remain  undecided  for  ninety  days,  was 
not  intended  to  work  a  forfeiture  of  salary  as  a  result  of  a  failure  to 
decide  all  cases  within  ninety  days,  but  merely  to  prohibit  them  from 
receiving  their  monthly  salaries  until  all  caees  that  had  been  sub- 
mitted for  ninety  days  were  decided. 

Mandamus. 

A.  C.  Freeman,  for  petitioner. 

Morrison,  C.  J.,  delivered  the  opinion  of  the  Court: 
This  is  an  application  for  a  peremptory  writ  of  mandamus. 
The  plaintiff  is  the  Superior  Judge  in  and  for  the  County  of 
Placer,  and  the  defendant  is  the  Controller  of  the  State  of 
California. 

The  petition  sets  forth  ''that  on  the  twelfth  day  of  October, 
1880,  there  was  due  this  affiant  from  the  State  the  sum  of 
$250,  his  salary  as  such  Judge  aforesaid,  payable  by  the 
State,  for  the  months  of  August  and  September,  1880.  That 
on  said  twelfth  day  of  October,  1880,  he  applied  to  said  Con- 
troller for  said  salary  (meaning  for  his  warrant  upon  the 
Treasurer  of  State  for  said  sum  of  money  due  him  as  afore- 
said), and  accompanied  said  application  with  his  affidavit 
*  *  *  to  the  effect  that  no  cause  in  his  Court  remained 
undecided  that  had  been  submitted  to  him  for  decision  for 
the  period  of  ninety  days;  that  thereupon  said  Controller 
gave  him  his  warrant  for  $125,  but  refused  his  warrant  for 
we  remaing  $125. 
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The  answer  of  the  defendant  is  as  follows:  *' That  on  the 
thirtjr-firet  day  of  August,  1880,  the  warrant  for  the 
petitaoner's  salary  for  the  month  of  August,  1880,  was  prepared 
by  respondent  for  delivery  to  said  petitioner;  that  said  war- 
rant still  remains  in  the  office  of  respondent  undeliveried; 
that  petitioner  has  not  at  any  time  presented  to  respondent, 
or  filed  in  the  office  of  Controller  of  State,  any  affidavit  show- 
ing that  on  the  thirty-first  day  of  August,  1880,  no  cause  in 
petitioner's  Court  remained  undecided  that  had  been  sub- 
mitted to  him  for  decision  for  the  period  of  ninety  days." 
To  this  answer  the  plaintiff  interposed  a  demurrer,  and  the 
only  question  for  us  to  determine  is,  does  the  answer  set  up 
any  defense? 

The  ground  taken  by  the  Controller  is,  that  to  entitle  the 
plaintiff  to  his  salarv  for  the  month  of  August  it  must  appear 
that  on  the  thirty-first  day  of  that  mont£  no  case  remamed 
tmdecided  that  had  been  submitted  for  ninety  days.  The  posi- 
tion taken  by  the  Controller  is,  in  plain  language,  simply  this : 
That  if  a  Judge  allows  any  cause  to  remain  undecided  for  the 
period  of  ninety  days,  he  forfeits  the  salary  for  the  month 
unmediately  preceding  the  expiration  of  sucn  term  of  ninety 
days. 

The  provision  of  the  Constitution  is  that  ''  No  Judge  of  a 
Superior  Court  nor  of  the  Supreme  Court  shall  after  me  first 
dav  of  July,  1880,  be  allowed  to  draw  or  receive  an^  monthly 
salary  unless  he  shsJl  take  and  subscribe  an  affidavit,  before 
an  officer  entitled  to  administer  oaths,  that  no  cause  in  his 
Court  remains  undecided  that  has  been  submitted  for  deci- 
sion for  the  period  of  ninety  days." 

There  is  nothing  in  the  foregoing  constitutional  provision 
which  indicates  the  intention  that  a  forfeiture  of  salary  should 
be  the  result  of  a  failure  to  decide  all  cases  within  ninety 
days.  But  the  i>urpose  of  the  provision  was,  to  prohibit  the 
Judge  from  receiving  his  monthly  salary  until  all  cases  that 
had  been  submitted  for  ninety  days  were  decided.  If,  for 
instance,  there  were  cases  pending  undecided  on  the  thirty- 
first  day  of  August,  which  had  been  submitted  for  ninety 
days,  the  Judge  was  not  entitled  at  that  time  to  his  salary  for 
that  month;  but  if  such  cases  were  decided  on  the  first  of 
September,  he  would  then  have  a  right  to  demand  immedi- 
ately a  warrant  for  his  salary  for  August.  We  find  no  diffi- 
cult in  holding  that  such  is  the  meaning  of  the  clause  in 
the  Constitution  (Article  VI,  Section  24.)  Demurrer  sus- 
tained. 

Let  the  writ  issue  as  prayed  for. 

We  concur:  Boss,  J.,  Thornton,  J. 


82  The  Pacipio  Coast  Law  Journal. 

Depabtment  No.  1. 


[Filed  February  7,  1881.] 

No.  6325. 

WILLIAM  L.  UETON,  Appellant, 

vs. 

THOMAS  PMOE,  Respondent. 

Action  fob  PsirsoNAii  Injusisb  against  Sevebal — Beoeipt  of  Satisfaction 
FBOM  One — Gonstbijction  of  Bbleabb.  Where  A,  having  received 
personal  injttries  from  an  explosion  at  a  lecture  on  chemistry  deliv- 
ered by  B  before  the  Mechanics'  Institate,  brought  an  action  therefor 
agsdnst  B,  and  afterwards  amended  his  complaint  by  making  the 
Mechanics'  Institute  a  party  defendant;  and  subsequently,  in  consid- 
eration of  $500  paid,  executed  a  release  to  the  Mechanics'  Institute, 
in  which  he  aclmowledged  having  "received  satisfaction  for  the  in- 
jury alleged  in  the  complaint, "  and  released  **  all  demands  and  chums 
arising  from  personal  injuries  to  him  or  for  which  he  brought  suit," 
etc. :  Held^  that  the  transaction  constituted  a  satisfaction  for  all  in- 
juries, and  that  A  could  not  recover  further  damages  from  B. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  City  and  County  of  San  Francisco. 

Stetson  &  Houahtony  for  appellant. 
O.  F.  &W,  M.  Sharp,  for  respondent. 

McKinstry,  J.,  delivered  the  opinion  of  the  Court: 

The  action  was  originally  brought  against  the  defendant 
Price  to  recover  damages  received  by  plaintiff  by  reason  of 
the  negligent  manner  in  which  the  deiendant  conducted  an 
exi)eriment  in  chemistrr,  in  the  course  of  a  public  lecture  at 
which  plaintiff  was  lawruUy  present  (the  defendant  Price  at- 
tempting to  pass  a  current  of  oxygen  gas  over  or  through 
''naphthaline"),  which  resulted  in  an  explosion  and  the 
shattering  of  a  glass  receiver,  by  means  whereof  plaintijOTs 
eye  was  injured  and  its  sight  destroyed. 

After  defendant  Price  had  answered,  plaintiff  obtained 
leave  of  the  Court  to  amend  his  complaint  by  making  the 
"  Mechanics'  Institute"  a  party  defendant,  and  charging  the 
injury  to  have  been  done  through  the  negligence  of  the  In- 
stitute. Price  and  the  Mechanics'  Institute  answered  the 
amended  complaint  on  the  eighteenth  of  July,  1872,  and 
April  14,  1876,  the  plaintiff  filed  a  stipulation  and  direction : 

'*  The  above  entitled  cause  has  been  settled  and  is  hereby 
discontinued  and  dismissed  as  to  the  Mechanics'  Institute  of 
the  City  of  San  Francisco,  and  the  Clerk  of  said  Conrt  is 
hereby  directed  to  enter  a  dismissal  thereof  of  record." 
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This  was  followed  April  17,  1876,  by  a  judgment  dismis- 
sing the  action  as  against  the  Mechanics'  Institute. 

The  next  day  defendant  Price  filed  an  amended  answer  to 
the  effect  ''that  aft«r  committing  the  supposed  grievances 
alleged  in  said  complaint,  and  after  the  commencement  of 
this  action — ^to  wit,  on  the  twelfth  day  of  April,  1876,  the  de- 
fendant, the  Mechanics'  Institute,  delivered  to  the  plaintiff, 
and  the  plaintiff  accepted  and  received  from  the  defendant, 
the  Mechanics'  Institute,  the  sum  of  five  hundred  dollars, 
gold  coin  of  the  United  States,  in  full  satisfaction  and  dis- 
charge of  the  damages  and  cause  of  action  alleged  in  said 
complaint." 

The  bill  of  exceptions  shows  the  following  release : 

"  Enow  all  men  by  these  presents,  that  I,  William  L.  Ur- 
ton,  of  Sonomo  County,  California,  for  and  in  consideration 
of  tiie  sum  of  five  hundred  dollars  ($600),  in  gold  coin  of  the 
United  States  of  America,  to  me  in  hand  paid  b^  the  Mechan- 
ics' Institute,  a  corporation  having  its  principal  place  of 
business  in  San  Francisco,  State  aforesaid,  have  remised, 
released,  and  forever  discharged,  and  by  these  presents  do 
for  myself,  my  heirs,  executors,  and  administrators,  remise, 
release,  and  forever  discharge  the  said  Mechanics'  Institute, 
a  corporation,  and  each  of  its  officers  and  members,  their 
heirs,  executors  and  administrators,  of  and  from  all  manner 
of  actions  and  cause  of  actions,  suits,  debts,  dues,  sums  of 
money,  accounts,  controversies,  variances,  trespasses,  dam- 
aces,  claims  and  demands  whatsoever,  in  law  or  in  equity, 
Which  against  the  said  Mechanics'  Institute,  a  corporation,  or 
anjr  of  ite  officers  or  members,  I  ever  had,  or  now  have,  or 
wluch  I  or  my  heirs,  executors  or  adminstrators  hereaiter 
can,  shall,  or  may  have,  for,  upon,  or  by  reason  of  any  mat- 
ter, tiling,  or  cause  whatsoever,  from  the  be^nning  of  the 
world  to  tihe  date  of  these  presents,  and  particularly  of  and 
from  all  demands  or  claims  of  everv  nature  arising  from  per- 
sonal injuries  to  me,  or  for  which  I  brought  suit  iJo.  16,340 
in  the  District  Court  of  the  Fourth  Judicial  District  of  the 
State  of  California,  in  and  for  the  City  and  Counly  of  San 
Francisco,  by  complaint  filed  November  8,  18y0,  and 
amended  complaint  filed  August  24, 1871. 

"In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal,  this  thirteenth  day  of  April,  A.  D.  one  thousand  eiffht 
hundred  and  seventy-six.  W.  L.  Ubton. 

The  jury  found  a  special  verdict.  Amon^  other  facts 
found  were:  **  The  plaintiff  received  satisfadion  for  the  in" 
jury  alleged  in  the  complaint  from  the  defendant,  the  Mechan- 
ics Instatate."    *    *    *     "The  plaintiff  received  damages 
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in  the  sum  of  five  hundred  dollars."  The  evidence  shows 
that  five  hundred  dollars  was  in  fact  paid  to  plaintiff  by  the 
Mechanics'  Institute. 

It  will  be  seen  that  the  five  hundred  dollars  was  paid  for 
the  release  of  all  suits,  damages,  etc.,  claims  and  demands, 
etc.,  from  the  beginning  of  the  world,  "  and  particularly  of 
and  from  all  demands  and  claims  *  *  *  arising  from 
personal  injuries  to  me,  or  for  which  I  brought  suit  No.  16,340 
m  the  District  Court  of  the  Fourth  Judicial  District  of  the 
State  of  California,  hj  comptaiivt  fled  November  8, 1870,  and 
amended  complaint  med  Au^st  24, 1871."  The  complaint 
of  November  8,  1870  (the  original  in  this  action),  was  filed 
some  nine  months  before  the  Mechanics'  Institute  was  made 
a  P^rty  defendant. 

We  entertain  little  doubt  that  the  transaction  was  intended 
to  constitute  a  satisfaction  for  all  the  injuries  received  by 
plaintiff.  Whether  so  or  not  the  plaintiff,  as  appears  from 
the  finding  of  the  jury  and  the  release,  has  been  fuUy  com- 

Eensated  bv  the  p^inent  of  a  sum  equal  to  all  the  damages 
e  has  suf&red.  He  cannot  recover  more  from  any  one. 
"It  is  to  be  observed,"  says  Dr.  Cooley  in  his  work  on  the 
Law  of  Torts,  page  139,  "  when  the  bar  accrues  in  favor  of 
some  of  the  wrong-doers  by  reason  of  what  has  been  re- 
ceived from  or  done  in  respect  to  one  or  more  others,  that 
the  bar  arises  not  from  any  particular  form  that  the  proceed- 
ing assumes,  but  from  the  fact  that  the  injured  pariy  has 
actually  received  satisfaction,  or  what  in  law  is  deemed  the 
equivalent."  (See  cases  cited  by  Judge  Cooley.) 
Order  aflBrmed. 
We  concur:    Boss,  J.,  McKee,  J. 


In  Bank. 


[Filed  January  28,  1881.] 

No.  6750. 

WITHEBS  vs.  LITTLE  et  als. 

The  decision  in  the  above  entitled  cause,  rendered  on  De- 
cember 29,  1880,  will  be  found  in  Pacific  Coast  Law  Journal, 
volume  6,  page  924.    This  decision  modifies  it  as  follows: 

Bvthe  CfoxjRT: 

The  judgment  heretofore  rendered  in  this  case  is  modified 
so  as  to  read  as  follows:  ' 

The  judgment  herein  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 

The  petition  for  a  hearing  in  bank  is  denied. 
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Depabthent  No.  2, 


[Filed  February  9,  1881.1 

No.  6580. 

D.  HARNEY,  Respondent, 
vs. 
J.  D.  APPLEGATE  et  al.,  Appellants. 

Stbht  AsnasKiKTB — Dismissal  of  Agtiom  ab  Against  Owkbbb  Aim  Bxfubal 

TO  AliLOW   OTHKB  DSFaNDAMTS  TO  AyaIL  THBMSELYX8  OF   OBJECTIONS. 

Where  in  an  action  on  a  street  assessment  in  San  Francisco,  on  a  com- 
plaint alleging  certain  of  the  defendants  to  be  owners  of  the  property, 
plaintiff  on  the  trial  was  allowed  to  dismiss  as  to  the  owners;  and  a 
motion  of  the  other  defendants  to  have  time  to  amend  their  answers, 
so  as  to  show  the  parties  so  dismissed  to  be  the  owners,  and  therefore 
material  and  necessary  parties  defendant,  was  refused :  HM^  that  such 
refusal  was  error.  \ 

Appeal  from  the  District  Court  of  the  Twenty-third  Judi- 
cial J[>istrict,  City  and  County  of  San  Francisco. 

B.  S.  Brooks  and  Wm.  Leviston,  for  appellants. 
J,  M.  Woody  for  respondent. 

MoBBisoN,  C.  J.,  delivered  the  following  opinion: 

Plaintiff  brought  suit  against  a  lar^e  number  of  defendants 
to  enforce  a  lien  for  work  done  by  him  upon  a  certain  street 
in  the  City  and  County  of  San  Francisco. 

The  averment  in  the  complaint  respecting  the  ownership 
of  the  property  sought  to  be  charged  with  the  lien  is  as 
follows:  ''That  the  said  defendants  at  and  during  all  the 
time  of  takingthe  aforementioned  proceedings,  and  particu- 
larly on  the  29th  day  of  October,  1875,  were  and  still  con- 
tinue to  be  the  owners  of  certain  portions  of  the  lots  and  lands 
aforesaid  assessed,  and  liable  to  assessment  as  aforesaid  for 
the  work  so  done  as  aforesaid;  that  is  to  say,  all  the  defend- 
ants now  are,  and  on  the  day  last  aforestated  were  and  ever 
since  then  have  been  the  owners  in  fee  of  the  following  de- 
scribed lot  of  land  situate  in  the  said  city  and  county,  adjacent 
to  said  work  and  liable  to  assessment  for  its  proportion  of 
the  cost  of  the  same,  to  wit:''  (Here  follows  a  description  of 
fheproperty  upon  which  the  lien  is  claimed.) 

when  the  case  was  called  for  trial  in  the  District  Court, 
counsel  who  represented  some  of  the  defendants,  suggested 
that  the  Court  had  not  obtained  jurisdiction  over  the  de- 
fendants Lawrence,  Applegate  and  others,  and  moved  the 
Court  to  continue  the  case  until  they  were  brought  in. 
Counsel  for  the  plaintiff  thereupon  moved  for  leave  to  dismiss 
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as  to  said  defendants  Lawrence,  Apple^ate  and  others,  and 
that  the  complaint  be  amended  by  striking  out  in  the  caption 
thereof  the  names  of  said  defendants.  Counsel  for  some  of 
the  defendants  then  before  the  Court,  thereupon  objected 
on  the  ground  that  the  defendants  Lawrence,  Applegate  and 
others  were  alleged  in  the  complaint  to  be  owners  of  the 
property  on  which  the  lien  was  sought  to  be  foreclosed,  and 
were  necessary  parties  to  the  suit.  The  Court  granted  the 
motion  to  dismiss  the  suit  as  to  said  parties,  and  allowed 
the  amendment.  The  complaint  was  thereupon  amended, 
and  exception  duly  taken. 

Counsel  for  said  defendants  then  asked  leave  to  answer  the 
complaint  as  amended,  and  to  amend  their  answer  by  setting 
up  that  said  parties,  as  to  whom  said  suit  had  been  so  dis- 
missed, were  owners  of  the  premises  on  which  the  lien  was 
sought  to  be  foreclosed,  and  therefore  necessary  and  ma- 
terial parties. 

The  Court — "  I  will  require  a  showing." 

Counsel — "I  ask  time  to  make  a  showing." 

The  Court  refused  to  give  time  and  refused  to  grant  time 
to  amend  their  answer,  to  which  defendants  duly  excepted. 

The  Court  thereupon  proceeded  to  try  the  case,  and  ren- 
dered judgment  in  favor  of  the  plaintiff  and  against  all  ihe 
defendants  not  dismissed  from  the  action. 

It  is  not  necessary  for  us  to  determine  the  question  whether 
the  mode  of  amending  a  complaint,  which  was  pursued  in 
this  case,  by  simply  striking  the  names  of  some  of  the  de- 
fendants from  the  caption  of  the  complaint,  is  a  proper  prac- 
tice, or  to  pass  upon  the  other  question  raised,  whether  the 
defendants  were  entitled  to  service  of  a  copy  of  the  complaint 
as  amended,  for  the  reason  that  there  is  another  ground  upon 
which  the  judgment  of  the  Court  below  must  be  reversed. 

By  the  complaint  it  appeared  that  Lawrence,  Applegate 
and  others  were  joint  owners  of  the  lot,  and  as  sucn  tney 
were  necessary  parties  to  the  suit. 

In  the  case  of  Olark  vs.  Porter,  53  Cal.  409,  the  Court 
says:  ''It  is  alleged  in  the  complaint  that  the  defendant 
Porter  and  several  other  persons,  who  are  made  defendants, 
are  the  owners  of  the  lot  charged  with  the  lien  of  the  assess- 
ment; and  the  allegation  is  not  denied  by  the  answer  of  the 
respondent  Porter.  At  the  hearing,  the  plaintiff,  against  the 
objection  of  Pqrter,  dismissed  the  action  as  to  all  of  the  de- 
fendants except  Porter,  and  the  Court  gave  judgment  against 
Porter  alone,  without  amendment  of  the  complaint.  This 
was  error.  The  thirteenth  section  of  the  Act  as  amended  in 
1870,  provides  that  the  action  shall  be  brought  against  the 
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owners  and  all  persons  having  an  interest  in  the  property 
sought  to  be  charged.  It  was  not  contemplated  by  the  statute 
that  the  interest  of  only  one,  or  of  any  number  less  than  all, 
of  the  joint  owners  of  the  property  should  be  subjected  to 
sale  for  the  satisfaction  of  tne  hen  of  the  assessment. " 

In  the  more  recent  case  of  Diggins  vs.  Beay,  64  Cal.  525, 
the  Court  announced  the  same  doctrine;  in  that  case  Mr.  Jus- 
tice Thornton  delivering  the  opinion  of  the  Court,  says: 
"That  the  statute  gives  no  authority  for  a  decree  enforcing 
the  lien  (street  assessment)  in  the  absence  of  one  of  the  pai*- 
tiesin  interest." 

In  {he  case  we  are  now  considering  the  defendants  were 
infonned  by  the  complaint  that  Lawrence,  Applegate  and 
others  were  interested,  as  tenants  in  common  or  otnerwise, 
in  the  lot  sought  to  be  charged  with  the  lien,  and  they  had  a 
right  to  have  such  interest  contribute  its  due  proportion  of 
the  payment  of  any  judgment  the  plaintiff  might  obtain. 

If  by  the  amendment  made  at  the  hearing  of  the  cause  it 
was  made  to  appear  by  the  complaint  that  they  did  not  have 
any  interest  in  the  lot,  it  was  the  right  of  the  defendants  to 
amend  their  answer  so  as  to  bring  the  fact  that  they  had  an 
interestlbefore  the  Court,  and  to  urge  it  as  a  reason  why 
some  of  the  parties  interested  should  not  be  proceeded 
against  to  judmient,  until  all  the  parties  interested  in  the 
property  were  Drought  into  the  case. 

Judgment  and  order  reversed. 

I  concur:    Myrick,  J. 

I  concur  in  the  judgment:    Thornton,  J. 


In  Bank. 


[Filed  January  18,  1881.] 

No.  10,549. 

THE  PEOPLE,  Eespondent, 

vs. 
MAT  AH  KIE,  Appellant. 

Appeal  from  the  Superior  Court  of  San  Francisco  City  and 
Comity. 

Ddo8  Lake  and  TJiomas  D,  Bearchn,  for  appellant. 
A.  L,  Hart^  Attorney-General,  for  respondent. 

By  the  Court: 

On  the  authority  of  People  vs.  Shubrick,  No.  10,590,  judg- 
ment and  order  affirmed. 
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In  Bane. 


[Filed  January  28, 1881.] 
No.  7566. 

UNIVERSITY  OF  CALIFORNIA,  Appellant, 

vs. 

A.  P.  BERNARD,  Respondent. 

Ajct  of  Apbil  16,  1880,  vob  Fundino  Comrrr  Imdbbtxdnbss  CoNariTU TiOKAi* . 
The  Act  of  April  16,  1880,  **  to  add  five  hew  sections  to  the  Politioal 
Code,  pro'viduig  for  funding  and  refunding  connty  indebtedness,'*  is  a 
general  and  not  a  special  or  local  Act;  and  it  is  therefor^  not  in  oon- 
flict  with  the  proTisions  of  Sections  24  and  25  of  Article  lY  of  the 
Constitution. 

Appeal  from  the  Superior  Court  of  Eem  County. 

Flouroy  dt  Mhoon,  for  appellant. 

George  V.  Smith,  for  respondent. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 

The  decision  of  this  cause  turns  on  the  constitutionality  of 
an  Act  of  the  Legislature,  approved  April  16,  1880  (see 
Amendments  to  Codes  for  1880,  p.  62),  entitled  ''An  Act  to 
add  five  new  sections  to  the  Political  Code  providing  for 
funding  and  refunding  couninr  indebtedness." 

It  is  contended  that  this  Act  is  in  conflict  with  the  provi- 
sions of  Sections  24  and  25,  Article  lY,  of  the  Constitution 
of  this  State.  After  careful  examination  of  the  sections  re- 
ferred to,  we  have  failed  to  detect  any  such  conflict.  The 
statute,  in  our  opinion,  is  general,  and  not  special  or  local, 
and  alUiough  it  adds  five  new  sections  to  the  Political  Code, 
it  is  in  itself  an  independent  Act.  The  mischief  which  Sec- 
tion 24  above  referred  to  was  intended  to  prevent,  doQs  not 
appear  in  this  Act  at  all.  To  hold  that  it  is  unconstitutional, 
would  be  an  unwarrantable  interference  with  the  powers 
vested  in  the  Legislature  by  the  Constitution.  The  rule 
defining  the  duties  of  the  judiciary  in  passing  on  the  con- 
stitutionality of  an  Act  of  tne  Legislature  is  well  settled  in 
this  State,  that  such  an  Act  should  not  be  declared  uncon- 
stitutional and  void,  unless  there  is  a  clear  repugnance 
between  the  Act  and  the  Constitution;  and  where  there  is  a 
reasonable  doubt  whether  the  Act  is  repugnant  to  the  Con- 
stitution, its  constitutionali^  should  be.  affirmed.  (Bourland 
vs.  HUdreth,  26  Cal.  162;  Day  vs.  Jane*,  31  Id.  263;  Ajq>eal 
of  N,  B.  and  M.  B.  B.  Co.,  32  Id.  527;  Ex  parte  Shrader,  33 
Id.  279;  Cormn  vs.  Ward,  35  Id.  191;  Brooks  vs.  Hyde,  37 
Id.  375;  Ex  parte  SmUh,  38  Id.  710;  8.  and  V.  B.  B.  Go.  vs. 
City  of  Stockton,  41  Id.  157,  60,  61,  62  and  cases  there  cited.) 
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There  is  in  our  opinion  no  reasonable  doubt  that  it  was 
within  the  competency  of  the  Legislature  to  enact  the  statute 
above  referred  to,  and  therefore  the  judgment  in  this  cause 
shoiild  be  affirmed.     So  ordered. 

We  concur:  Sharpstein,  J.,  Myrick,  J.,  MorrisoA,  0.  J., 
Sobs,  J. 

(Mr.  Justice  McEee,  being  disqualified,  took  no  part  in 
&e  decision  of  this  case.) 


Depabticent  No.  1. 


[Piled  February  7,  1881.] 

No.  6930. 

BECLAMATION  DISTRICT  No.  3,  Respondent, 

vs. 
JOHN  A.  KENNEDY  bt  al..  Appellants. 

A  BaOLAlfATIOK  DlBTBICT  TO   Ck)LLKGT    AsSSSSMBNTB    UNDEB  THE   POLITIGAL 

Code  xubt  be  vobxed  ob  Bboboakized  umsbb  it.  Where  an  action 
was  brought  by  a  Bechunation  District  to  enforce  an  alleged  assess- 
ment for  reclamation  purposes,  made  under  and  pursuant  to  the  pro- 
visions of  the  Political  Code  (Section  3446  et  seq.);  and  it  appeared 
that  the  district  was  not  formed  under  the  Code,  or  re-organized  under 
it  as  proYided  in  Section  3478  thereof:  Hdd,  that  the  proyisions  of  the 
Code  had  no  application,  and  that  the  assessment  based  upon  them 
was  unauthoriEed  and  toid. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial 
District,  Sacramento  County. 

Haymond  A  Allen  and  J.  H.  McKune,  for  appellants. 
(?.  A,  Blanchardy  District  Attorney,  S.  0.  Freeman  and  W. 
C.  Van  Fleet,  for  respondent. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 
Sections  3446  et  seq.  of  the  Political  Code  provide  for 
flie  formation,  by  petition,  etc.,  of  reclamation  districts. 
Section  3452  provides:  ''After  the  approval  of  the  petition, 
the  petitioners,  or  a  majority  of  them,  may  make  by-laws 
for  the  management  of  the  district,  and  must  elect  three 
persons  owning  land  in  the  district,  to  act  as  a  Board  of 
Tnutees  thereof,"  etc. 

Section  3543:  "  The  by-laws  thus  adopted  must  be  signed 
by  the  holders  of  certificates  of  purchase  or  patents  repre- 
sentbg  at  least  one-half  of  the  land  so  to  be  reclaimed  or 
benefited,  and  be  recorded  bv  the  County  Becorder  in  the 
same  book  and  immediately  following  the  petition.'* 
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Section  3464:  "The  Board  thus  formed  has  power  to  elect 
one  of  their  number  President  thereof,  and  to  employ  engi- 
neers to  survey,  plan,  locate  and  estimate  the  cost  of  the 
work  necessary  for  reclamation,''  etc. 

Section  3456:  "  The  Board  of  Trustees  must  report  to  the 
Board  of  Supervisors  of  the  county,  or,  if  the  district  is  in 
more  than  one  county,  then  to  tiie  Board  of  Supervisors  in 
each  county  in  which  the  district  is  situated,  the  plans  of  the 
work  and  estimates  of  the  cost,  together  with  estimates  of 
the  incidental  expenses  of  superintendence,  repairs,  etc." 

Section  3646:  "The  Board  by  which  the  district  was 
formed  must  appoint  three  commissioners,  disinterested  per- 
sons, residents  of  the  county  in  which  the  district  or  some 
part  thereof  is  situated,  who  must  view  and  assess  upon  the 
lands  situated  within  the  district  a  charge  proportionate  to 
the  whole  expense  and  to  the  benefits  which  will  result  from 
such  works,'  etc. 

Section  3469:  "If  the  original  assessment  is  insufficient 
to  provide  for  the  complete  reclamation  of  the  lands  of  the 
district,  or  if  further  assessments  are  from  time  to  time  re- 
quired to  provide  for  the  protection,  maintenance  and  repair 
of  the  reclamation  works,  the  trustees  must  present  to  the 
Board  of  Supervisors  by  which  the  district  was  formed,  a 
statement  of  the  work  done,  or  to  be  done,  and  its  estimated 
cost,  and  the  Board  must  make  an  order  directing  the  com- 
missioners who  made  the  original  assessment,  or  other  com- 
missioners, to  be  named  in  such  order,  to  assess  the  amount 
of  such  estimated  cost  as  a  charge  upon  the  lands  within  the 
district,  which  assessment  must  be  made  and  collected  in  the 
same  manner  as  the  original  assessment."  Other  provisions 
of  the  Code  follow,  in  which  is  declared  the  mode  of  making 
the  assessment,  etc. 

By  Section  3478  it  is  provided  that  "  Districts  formed  un- 
der laws  in  force  prior  to  May  28,  1868,  may  re-organize 
under  the  provisions  of  this  chapter,"  to-wit,  Chapter  I, 
Title  Vni  of  the  Political  Code. 

The  present  action  was  brought  to  enforce  an  alleged  as- 
sessment for  reclamation  purposes,  made  under  and  pursuant 
to  the  provisions  of  the  Political  Code.  But  the  plaintiff 
was  not  originally  formed  under  the  provisions  of  that  Code, 
nor  was  it  re-organized  thereunder  by  virtue  of  Section  3478, 
supra.  The  provisions  of  the  Code  having  no  application  to 
the  plaintiff,  the  asssessment  based  upon  them  was  unau- 
thorized and  void. 

Judgment  and  order  reversed,  and  cause  remanded. 

We  concur:  McKinstry,  J.,  Morrison,  C.  J. 
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« 

In  Bank. 


[FUed  January  18,  1881.] 

No.  10,587. 

THE  PEOPLE,  Respondent, 

vs. 

STEPHEN  MALASPINA,  Appellant. 

Ckixikai.  Law — Failubb  to  Fbove  an  Alibi  not  a.  Cibcumstancb  of 
"  gbjcat  weight  *'  AOAIN8T  A  Pbisoneb.  On  a  trial  for  murder,  where 
the  defen^nt,  among  other  defenses,  tried  to  prove  an  alibi,  and  the 
Court  charged  '*  that  an  nnsuccessfu]  attempt  to  prove  an  cUibi  is  al- 
ways a  circumstance  of  great  weight  against  a  prisoner,  because  the 
resort  to  that  kind  of  a  defense  implies  an  admission  of  the  truth  and 
relevancy  of  the  facts  alleged  and  the  correctness  of  the  inference 
drawn  from  them,  if  they  remain  uncontradicted:"    Held,  error. 

Appeal  from  the  Superior  Court  of  Sierra  County. 

At,  Farley y  for  appellant. 

A.  L.  Harty  Attorney-General,  for  respondent. 

Mtiuck,  J.,  delivered  the  following  opinion: 

The  defendant  was  by  information  accused  of  the  crime  of 
murder;  he  was  found  guilty  of  murder  in  the  first  degree, 
and  judgment  of  death  was  pronounced. 

1.  The  conviction  was  had  entirely  upon  circumstantial 
evidence,  so  far  as  the  defendant  was  connected  with  the 
homicide.  As  a  circumstance  the  prosecution  proved  by  one 
Beichert  that  a  short-  time  before  the  homicide,  the  defend- 
ant, Malaspina,  was  seen  at  Sierra  City  in  company  with  an 
alleged  co-conspirator  and  the  deceased,  and  that  the  defend- 
ant was  armed  with  a  new.  pistol.  The  defendant,  being 
examined  as  a  witness  in  his  own  behalf,  was  asked  the 
question,  "  Why  were  you  carrying  the  pistol  with  regard  to 
which  Reichert  testified?"  The  prosecution  objected,  and 
the  objection  was  sustained. 

This  ruling  was  error.  The  object  of  proving  that  defend- 
ant had  the  pistol  was  to  show  that  he  was  possessed  of 
means  for  taking  the  life  of  deceased,  bullet  and  knife 
wounds  being  found  upon  the  body.  If  the  possession  of 
the  pistol,  and  the  fact  that  he  fired  it  in  the  way  of  testing 
it  or  for  other  purposes,  were  circumstances  tendiDg  to  con- 
nect him  with  the  nomicide,  he  was  clearly  entitled  to  place 
before  the  lury  his  version  of  the  circumstances  and  his 
reasons  for  haying  the  pistol.  The  jury  would,  of  course, 
determine  whether  his  alleged  reasons  were  true  or  pre- 
tended; but  he  had  the  right  to  give  the  testimony. 
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2.  The  defendant  attempted  to  prove  an  alibi.  In  refer- 
ence to  that  subject,  the  Court  charged  the  jury:  "That  an 
unsuccessful  attempt  to  prove  an  cuibi  is  always  a  circum- 
stance of  .great  weight  against  the  prisoner,  because  the  resort 
to  that  kind  of  a  defense  implies  an  admission  of  the  truth 
and  relevancy  of  the  facts  alleged,  and  the  correctness  of  the 
inference  drawn  from  them,  if  they  remain  uncontradicted. " 
This  was  error.  We  think  it  cannot  be  said,  as  a  matter  of 
law,  that  an  unsuccessful  attempt  te  prove  an  cdibi  is  a  cir- 
cumstance of  *•'  great  weight "  against  a  prisoner. 

Judgment  ana  order  reversed,  and  cause  remanded  for  a 
new  trial. 

We  concur:  Sharpstein,  J.,  Morrison,  C.  J. 

We  concur  in  the  judgment  on  the  ground  last  stated  by 
Mr.  Justice  Myrick:  Boss,  J.,  McKinstry,  J. 


Department  No.  2. 


[Filed  February  5,  1881.J 

No.  5817. 

HENRY  P.  WAKELEE,  Appellan*, 

vs. 

ERWIN  DAVIS,  Respondent. 

QuEHTioN  OF  Opening  Judombnt  to  Set  in  Defenbe  of  Dischaboe  in 
Bankbuptct.  Where  a  money  jadgment  was  recorded  against  a  de- 
fendant on  November  18,  1873,  and  a  motion  to  set  it  aside  and  allow 
defendant  to  plead  his  final  discharge  in  bankruptcy  was  made  on 
April  12,  1877,  and  gi-anted  on  July  18,  1877 :  Held,  on  appeal,  that 
the  order  should  be  reversed. 

Appeal  from  the  District  Court  of  the  Fifteenth  Judicial 
District,  City  and  County  of  San  Francisco. 

fV.  H.  L,  BarneSy  for  appellant. 
C.  Dorsey,  for  respondent. 

By  the  Court: 

This  is  an  appeal  from  an  order  made  July  10,  1877, 
granting  defenaant's  motion  to  the  extent  of  vacating  and 
setting  aside  a  judgment  against  him  and  allowing  him  to 
plead  nis  final  discharge  in  bankruptcy.  The  judgment  was 
recorded  November  18,  1873,  and  the  notice  of  tiae  motion 
was  given  April  12, 1877.  On  the  authority  of  BeU  vs.  Thomp- 
son, 19  Cal.  706;  CasemeiU  vs.  Ringold.  28  Cal.  336;  Sanchez 
vs.  Carriaga,  31  Cal.  170;  and  Murdock  vs.  De  Vriea,  37  Cal. 
527,  the  order  is  reversed. 
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In  Bank. 


[Filed  January  21,  1881.] 

No.  10,670. 

THE  PEOPLE,  Appellant, 

vs. 

HARRY  CADMAN,  Respondent. 

Cbiminal  Law — Pknaij  Godk,  Bbc.  519 — The  Biqht  to  Pbosbcute  am  Ap- 
pkAL  "Pbopebtx.*'  The  right  to  take  and  prosecute  an  appeal  is 
property  within  the  meaning  of  Section  519  of  the  Penal  Code  in  re- 
lation to  sending  threatening  letter,  with  intent  to  extort  money  or 
other  property. 

A  Thbeat  to  Induce  Dibicissal  of  'Appeal  a  Threat  to  Extort  Pbop- 
BBTT.  A  threat  made  for  the  purpose  of  inducing  appellant  to  dismiss 
an  appeal,  is  a  threat  madt.  with  intent  to  extort  property  from 
anotiier. 

A '*Thbeatenino  Letter'*  meed  not  be  Subscribed  by  the  Pebson  send- 
ZNO  IT.  To  constitute  the  crime  of  sending  a  threatening  letter  with 
intent  to  extort  money  or  other  property,  under  Section  519  of  the 
Penal  Code,  it  is  not  indispensably  necessary  for  the  letter  so  sent  to 
be  subscribed  by  the  person  sending  it. 

SUFPICIENCT  OF  InFOBMATION    FOB    SENDING    A    ThBEATENINO    LeTTEB.      Au 

information  charging  accused  with  having  sent  a  letter  containing  a 
threat  to  expose  the  disgrace  of  the  person  to  whom  sent,  with  intent 
to  induce  hun  to  dismiss  an  appeal,  though  it  appears  that  such  letter 
was  subscribed  by  another  person,  is  sufficient. 

Appeal  from  the  Superior  Court  of  the  City  and  County  of 
San  rrancisco. 

A.  L.  Harty  Atttomey  General,  for  appellant. 
George  W.  I)/ler,  for  respondent. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 

The  information  filed  in  this  case  was  demurred  to  on  the 
gromid  that  the  facts  stated  do  not  constitute  a  public 
offense.  The  demurrer  was  sustained,  the  information  dis- 
missed, and  this  appeal  is  taken  on  behalf  of  the  people. 

The  defendant  is  accused  by  the  information  of  naving 
sent  to  one  Mitchell  Clune  a  letter  which  expressed  and  im- 
ptied  a  threat  to  impute  to  him  disgrace  and  to  expose  the 
wne,  with  intent  to  extort  money  and  property  from  him. 
Tbe  information  contains  what  purports  to  be  a  copy  of  the 
letter  so  sent,  which  purports  to  have  been  signed  by  "H. 
Keller  &  Co.,''  and  underneath  the  signature  are  the  letters 
"E.G.,'"  crossed.  It  is  addressed  to  M.  Clune,  and  reads 
as  follows: 

*'  Haying  recently  received  a  duly  attested  transcript  of  cer- 
tain proceMings  relating  to  yourself,  taken  some  time  ago  in 
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the  *  Circuit  Court  United  States  Middle  District,'  Nashville, 
Tenn.,  with  affidavits  of  the  Captain  of  Police,  United  States 
District  Attorney  and  others,  which  would  be  ruinous  to  your 
character  and  testimony,  either  in  a  Court  of  justice  or  in 
your  business  relations  with  others,  we  give  you  this  oppor- 
tunity of  withdrawing  your  appeal  in  the  case  of  Mcllei\ny\B. 
Clune,  and  your  action,  versus  Cadman  and  Gfibson.  Should 
you  not  do  so  we  shall  have  to  make  the  imowledge  in  our 
possession  known  to  others  and  the  public  generally.  If  you 
comply  with  this  suggestion  within  ten  days  we  agree  to  tell 
no  one  of  your  past  career.  Our  only  object  in  making  this 
proposition  is  to  save  the  trouble  and  expense  of  litigation, 
as  tne  result  of  both  actions  (it  is  not  a  matter  of  doubt)  is 
certain  to  be  in  our  favor.  This  offer  is  only  open  to  the 
nineteenth  inst.,  and  either  ourselves  or  counsel  must  be 
notified  if  accepted." 

To  constitute  an  offense  under  the  Code  a  person  must 
send  or  deliver  to  some  person  a  letter  or  other  writing,  ex- 
pressing or  implying  or  adapted  to  imply  a  threat: 

**  1.  To  do  an  unlawful  injury  to  the  person  or  property  of 
the  individual  threatened,  or  to  any  relative  of  his,  or  mem- 
ber of  his  family;  or, 

"2.  To  accuse  him,  or  any  relative  of  his,  or  member  of 
his  family,  of  any  crime;  or, 

"3.  To  expose,  or  impute  to  him  or  them  any  deformity 
or  disgrace;  or, 

**4.  To  expose  any  secret  effecting  him  or  them,"  (Penal 
Code,  Sec.  519,)  with  intent  to  extort  any  money  or  other 
property  from  another. 

The  letter  which  the  defendant  is  charged  with  having  sent 
to  Clune,  contains  a  threat  to  expose  his  disgrace  in  such  a 
way  as  to  ruin  his  character  and  business  relations,  unless  he 
witiidraws  his  appeal  in  a  certain  specified  case. 

4ssumin^,  as  we  do,  that  the  right  to  take  and  prosecute 
an  appeal,  is  property  within  the  meaning  of  the  Code,  it 
follows  that  a  threat  made  for  thQ  purpose  of  inducing  an 
appellant  to  dismiss  an  appeal,  is  a  threat  made  with  the  in- 
tent to  extort  property  from  another. 

But  the  point  upon  which  respondent's  counsel  seems  to 
rely  more  than  upon  any  other,  is  that  the  letter  does  not 

Surport  to  be  signed  by  respondent,  and  the  information 
oes  not  show  that  he  sustained  any  relation  whatever  to  the 
firm  whose  name  is  subscribed  on  the  letter,  or  to  any 
member  thereof.  That  is  true.  But  the  Code  makes  it  a 
crime  to  send  or  deliver  a  letter  containg  such  threats  with 
the  intent  to  extort  money  or  other  property  from  another. 
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"whether  subscribed  or  not,"  and  respondent  is  distinctly 
charged  in  the  information  with  having  sent  this  letter  witn 
that  intent.  Whether  he  did  or  not  is  a  question  of  fact. 
There  is  nothing  upon  the  face  of  the  letter  which  contradicts 
the  charge  that  he  ^d  send  it.  If  it  were  necessary  to  charge 
that  he  wrote  it,  the  objection  that  it  appears  on  its  face  to 
have  been  written  by  some  one  else  would,  doubtless,  re- 
quire some  further  averments  in  the  information. 

As  the  law  stands,  we  think  that  the  charge  that  the  re- 
spondent sent  a  letter  containing  a  threat  to  expose  the 
dimace  of  another,  with  the  felonious  intent  charged,  is 
sufficient,  and  that  the  demurrer  should  be  overruled^ 

Judgment  reversed,  with  directions  to  the  Superior  Court 
to  overrule  the  demurrer  and  permit  the  defendant  to  plead 
to  the  information . 

We  concur:  McKinstry,  J.,  Ross,  J.,  Morrison,  C.  J., 
Mjrrick,  J. 

Depabtment  No.  2. 


[Filed  February  1,  1881.] 
No.  6554. 

OAKLAND  GASLIGHT  COMPANY,  Respondent. 

vs. 
J.  P.  DAMERON  ET  AL.,  Appellants. 

AjiPEAL  FROM   ObDEB   GRAlTTINa  New  TfilAIi  ON  MiKUTBS  OF   CoUBT — StaTB- 

MEMT  Nbgbssabt.  On  appeal  from  an  order  granting  a  new  trial  on 
the  minutes  of  the  Gonrt,  the  record  on  appeal  must  contain  a  state- 
ment; and  if  it  do  not,  the  correctness  of  the  ruling  will  not  be 
reviewed. 

Appeal  from  the  District  Court  of  the  Third  Judicial 
Disfaict,  Alameda  County. 

C,  A,  Tattle  and  J.  P.  Dameron,  for  appellants. 

N,  HaraiUon^  for  respondent. 

Bv  the  Court: 

This  is  an  action  of  ejectment.  The  defendants  had  judg- 
ment, and  a  motion  for  a  new  trial  was  made  on  the  minutes 
of  the  Court,  which  was  granted.  The  correctness  of  the 
nding  cannot  be  reviewed  on  this  appeal.  Section  661,  C. 
C.  P.,  provides  that  when  the  motion  for  a  new  trial  is  made 
on  the  minutes  of  the  Court,  the  judgment  roll  and  a  state- 
ment, to  be  subsequently  prepared,  with  a  copy  of  the  order, 
ahonld  constitute  the  record  on  appeal.  There  is  no  state- 
ment in  this  case. 

Order  appealed  from  affirmed. 
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In  Bank. 


[Filed  February  7,  1881.] 
No.  7473. 

SAN  FRANCISCO  GASLIGHT  COMPANY,  Petitionisb, 

vs. 
JOHN  P.  DUNN,  Auditor,  etc..  Respondent. 

SUPEBYISOBS,    AUtHOBIZED  TO   FiX   PbICE   OF   Ga8,     CANNOT     DELEGATE   THEIB 

PowEB.  Where  the  Board  of  Supervisors  of  San  Francisco  were  an- 
thorized  by  statute  to  fix  the  price  to  be  paid  by  the  city  and  county 
for  gas:  Held,  that  it  had  no  power  to  delegate  its  power  to  persons 
not  members  of  the  board,  or  to  alienate  its  power  of  final  determi- 
nation. 

PowEB  OP  San  Fbancisco  Supebvisobs  to  Fix  Pbice  of  Gas  by  Adoptxno 
Hepobt  op  Commission  on  Subject.  Where  the  Supervisors  of 
San  Francisco,  being  authorized  to  fix  the  price  of  gas  to  be  furnished 
to  the  city  and  county,  made  a  contract  by  which  the  fixing  of  the 
price  was  referred  to  a  commission,  and  after  the  report  of  the  com- 
mission the  board  passed  an  order  fixing  the  price  in  accordance  with 
the  report:  Held,  that  the  price  was  in  effect  fixed  by  the  Superrisors. 

Oontbacts  op  Supebyisobs  Ceding  theib  Legislatiye  powebs  inyauo). 
A  Board  of  Supervisors,  having  power  to  provide  for  lighting  the 
streets  of  a  city,  has  power  to  contract  for  such  lighting;  but  it  can- 
not make  such  a  contract  as  will  cede  its  powers  or  control  or  embar- 
rass future  legislation ;  and  any  contract,  amounting  to  a  cession  of 
the  right  of  future  legislation,  or  evidently  not  intended  to  be  ai;.- 
thorized,  "mil  be  invalid.  '' 

Contbact  of  San  Fbancisco  Supebvisobs  fob  mobe  than  Two  Yeabs 
Invalid.  Where  an  Act  of  April  13,  1876  (Stats.  1875-6.  p.  854). 
prohibited  the  Supervisors  of  San  Francisco  from  making  any  con- 
tract for  any  puipose  for  a  longer  period  than  two  years  binding  upon 
the  city :  Held,  that  a  contract  purporting  to  be  for  five  years  was  not 
valid  for  two  years,  but  was  altogether  invalid. 

PowEB  of  San  Fbancisco  Supebvisobs  to  Pay  fob  Gas  fubnished.  The 
Board  of  Supervisors  of  San  Francisco  was  authorized  to  allow  and 
order  paid  the  bill  of  the  San  Francisco  Gaslight  Company  for  gas 
furnished  for  lighting  the  streets  in  October,  1879,  not  on  account  of 
any  contract  previously  entered  into,  but  under  the  general  powers  of 
the  Board  to  pay  what  the  gas  was  reasonably  worth. 

Allowance  by  Supebvisobs  of  a  pbopeb  Claim  not  Invalid  on  Account 
OF  Demand  based  on  Insuffient  Gbound.  Where  the  Supervisors 
of  San  Francisco  had  the  power  to  allow  a  claim,  and  did  allow  it,  the 
fact  that  the  claimant  based  his  demand  upon  an  invalid  contract, 
nothing  appearing  as  to  the  grounds  upon  which  the  Supervisors 
acted,  did  not  render  the  allowance  invalid;  and  the  Auditor  had'  no 
discretionary  power  to  reject  it. 

Petitition  for  mandamus. 

B,  P,  dc  H,  N.  Clementy  for  petitioner. 
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McKiNSTRY,  J.,  delivered  the  opinion  of  the  Court: 

The  clause  of  the  contract  between  the  City  and  County  of 
San  Francisco  and  plaintiff  of  May  (19)  24,  1869,  necessary 
to  be  recited  reads:  "Upon  the  expiration  of  the  term  of 
five  years,  hereinbefore  limited,  the  party  of  the  first  part 
(unless  it  shall  elect  and  notify  the  party  of  the  second  part 
of  its  election  to  advertise  for  proposals  as  hereinafter  pro- 
vided) shall  purchase  and  take  from  the  party  of  the  second 
part  all  the  gas  required  for  lighting  said  city  as  aforesaid 
for  another  term  of  five  years,  dating  from  the  expiration  of 
the  term  hereinbefore  limited,  and  pay  therefor  at  such  rates 
as  shall  be  agreed  upon  by  a  majority  of  a  commission  to  be 
constituted:  One  Commissioner  to  be  appointed  by  the 
party  of  the  first  part,  one  by  the  party  of  tne  second  part, 
and  one  by  the  two  appointed/' 

On  the  24th  day  of  JPebruary,  1874,  the  Board  of  Super- 
visors were  advised  by  the  then  City  and  County  Attorney 
that  the  contract  of  May  24,  1869,  was  not  legal  and  binding 
upon  the  city  and  county  '^  so  as  to  require  me  purchase  of 
gas  from  said  companv  during  the  second  and  tliird  terms  of 
nve  years,  or  either  of  them,  therein  mentioned,  for  th^  rea- 
sons following:  *  *  *  Second — The  Board  of  Super- 
visors have  no  lawful  authority  to  delegate  to  persons  not 
members  of  that  Board  the  power  to  fix  and  determine  upon 
the  amounts  to  be  paid  by  the  city  and  county  for  gas,  or  to 
alienate  from  the  &>ard  its  power  of  final  determination  with 
respect  to  such  amounts."  (Municipal  Bepoi*ts,  1874-5,  p. 
733.) 

We  fully  concur  with  the  view  of  the  City  and  County  At- 
torney as  above  expressed. 

We  also  agree  with  the  same  officer  that  the  adoption  by 
order,  duly  published,  of  the  sums  agreed  upon  by  a  member 
of  the  Board,  a  representative  of  the  plaintin  and  a  third  per- 
son by  them  selected,  is  in  effect  the  fixing  by  the  Boara  of 
Supervisors  of  the  sums  to  be  paid  by  the  citf  in  a  legal  and 
binding  manner.  In  his  opinion  addressed  to  the  Board 
February  28,  1876,  with  reference  to  the  first  renewal  (so- 
called)  of  the  gas  contract,  the  City  and  County  Attorney 
said:  ''The  contract  of  May  17,  1874,  mentioned  in  resolu- 
tion 8293  (new  series)  as  the  renewal  of  said  contract  with 
the  San  Francisco  Gaslight  Company,  on  May.  17, 1874,  for 
a  second  term  of  five  years  is  a  binding  and  valid  contract, 
*  *  *  not  because  of  tiie  contract  of  May  19,  1869,  but 
because  what  was  done  on  the  part  of  the  Board  of  Super- 
visors and  on  the  part  of  the  San  Francisco  Gaslight  Com- 
pany, on  or  about  May  19, 1874,  created  a  new  contract,  per- 


98  The  Pacific  Coast  Law  Journal. 

feotly  good  under  the  statute,  *  *  *  from  the  time  of 
the  proceedings  taken  at  the  latter  date."  (Trans.,  fol.  141.) 
On  the  7th  day  of  July,  1879,  the  following  resolution — 
which  was  subsequently  and  on  the  18th  of  the  same  month 
approved  by  the  Mayor — was  finally  passed  by  the  Board  of 
Supervisors: 

"  Eesolution  No.  13,725.      (New  Series.) 

"  Resolvedy  That  the  rates  to  be  charged  for  gas  to  be  sup- 
plied to  the  City  and  County  of  San  Francisco  by  the  San 
Francisco  Gaslight  Company,  during  the  term  of  five  years 
from  the  19th  day  of  May,  1879,  as  fixed  by  the  Commission 
composed  of  jJ.  O.  Kountree,  J.  B.  Haggin,  and  J.  O.  Eld- 
ridge,  appointed  and  acting  under  and  in  pursuance  of  the 
contract  existing  between  said  city  and  county  and  said  com- 
pany, be  and  are  hereby  accepted,  adopted  and  approved, 
and  the  report  of  said  Commission  is  hereby  adopted,  ratified 
and  confirmed. 

**In  Board  of  Supervisors,  San  Francisco,  July  7,  1879, 
after  having  been  published  five  successive  days,  according 
to  law,  taken  up  and  passed  by  the  following  vote : 

"  Ayes — Supervisors  Foley,  Mangels,  Danforth,  Bountree, 
Farren,  Acheson,  Scott,  BLaight.  Noes — Supervisors  Tal- 
bert.  Smith,  Gibbs,  Brickwedel. 

"  (Signed)  John  A.  Bussell,  Clerk." 

The  rates  fixed  by  the  ''Commission"  were  before  the 
Board  in  the  report  of  Supervisor  Kountree.  The  resolution 
is,  of  course,  to  be  read  as  if  the  report  referred  to  were  in- 
corporated in  it,  and  thus  read  it  nxes  the  rat^es  which  the 
city  and  county  agreed  to  pay.  Thus  the  '' final  determina- 
tion "  with  respect  to  the  rates  to  be  paid,  was  exercised  by 
the  Board  of  Supervisors,  and  not  by  the  "  Commission.*' 

Section  74  of  the  ** Consolidation  Act"  empowers  the 
Board  '*by  regulation  or  order  *  *  *  to  provide  for 
lighting  of  streets,"  and  bv  Section  71  it  is  enacted  ''that 
the  street  light  fund  shall  be  applied  and  used  in  pay- 
ment for  lighting  the  streets  of  the  city  and  for  the  repair  of 
lamp-posts  in  pursuance  of  any  existing  or  future  contracts 
of  the  said  city  and  county."  It  is  not  disputed  that  under 
these  provisions  of  the  charter  the  Supervisors  have  power  by 
"  order,"  duly  published,  to  contract  for  the  lighting  of  the 
streets.  As  we  construe  resolution  13,725  (new  series),  they 
did  so  contract. 

It  is  urged,  however,  that  the  Board  had  no  power  to  make 
such  contract  to  run  for  a  period  of  five  years. 

We  entertain  no  doubt  that  the  power  conferred  upon  the 
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Supervisors  "  by  resolution  or  order"  to  provide  ''for  light- 
ing the  streets"  mcludes  a  power  to  entermtoan  appropriate 
contract,  for  carrying  into  effect  the  major  power.  The  power 
to  proyide  for  lighting  the  streets  has  been  held,  however, 
to  be  a  governmental  power,  to  be  employed  by  the  legisla- 
tive department  of  the  local  government;  such  as  cannot  be 
ceded  away,  nor  used  in  such  manner  as  shall  control  or 
embarrass  future  legislation.  ' '  No  legislative  body  can  part 
with  its  powers  by  any  proceeding  so  as  not  to  be  able  to 
continue  the  exercise  of  them.  Such  body  has  no  power, 
even  by  contract,  to  control  and  embarrass  its  legislative 
powers  and  duties."     (Cooley's  Con.  Lim.,  205.) 

In  East  St.  Louis  vs.  Gasligkt  Company,  the  Supreme  Court 
of  Illinois  said :  "  We  do  not. think  there  can  be  a  doubt  that 
flie  power  conferred  on  the  City  Council  to  provide  for  light- 
ing the  streets  and  provide  the  means  to  pay  for  the  same  by 
taxation  is  legislatve  power."  (See  opinion,  '* Reporter,''  for 
for  July,  1880,  and  cases  therein  cited.)  It  is  not  to  be  in- 
ferred, however,  that  a  subsequent  Board  of  Supervisors 
may  disregard  every  contract  entered  into  by  their  predeces- 
sors, or  annul  every  such  contract  even  by  formal  legislative 
act.  The  power  of  the  members  of  the  !board  to  determine 
on  behalf  of  their  constituencies  that  it  is  expedient  to 'secure 
the  lighting  of  the  streets,  by  a  company  or  individuals, 
upon  certain  terms  is  legislative.  But  when  a  contract 
(which  the  Board  is  authorized  to  make)  is  entered  into  be- 
tween the  Supervisors  and  a  company  or  individuals,  the 
corporation  is  as  much  bound  by  it  as  is  any  other  person  by 
his  contracts.  If,  however,  under  pretense  of  carrying  into 
effect  a  legislative  power  conferred,  the  Board  shall  enter 
into  such  a  contract  as  was  evidently  not  intended  to  be 
anthori^d,  or  such  as  shaU  amount  to  a  cession  of  the  right 
of  fature  legislation,  the  contract  is  invalid.  In  East  St. 
l/mia  vs.  GasligtU  Company,  it  was  held  that  a  contract  giv- 
ing to  a  company  the  exclusive  privilege  of  lighting  that  city 
for  thirty  years  was  invalid.  But  in  the  absence  of  an  ex- 
press limitation  as  to  the  period  of  time  for  which  a  contract 
may  be  made,  we  would  hold,  perhaps,  that  the  contract 
wiUi  the  plaintiff  for  five  years  was  not  beyond  the  power  of 
the  Supervisors.  The  exigencies  of  the  present  case  do  not 
demand  a  determination  of  that  question.  We  only  say  we 
are  not  now  prepared  to  declare  that  such  a  contract,  for  five 
years,  must  necessarily  embarrass  the  Supervisors,  or  dis- 
able them  from  performing  their  legislative  or  governmental 
functions.     (Dillon  Munc.  Corp.,  61.) 

While,  therefore,  the  attempt,  by  the  clause  of  the  con- 
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tract  of  1869,  above  recited,  to  transfer  to  ''Commissioners" 
the  power  conferred  by  the  charter  upon  the  Supervisors,  of 
determining  what  rates  it  might  be  expedient  for  the  city 
and  county  to  pay  to  a  gas  company  five  years  in  advance,  is 
of  no  force  or  efiect,  because  tne  Board  had  no  power  thus 
to  cede  to  others  their  legislative  function  (and  of  this  the 
Supervisors  were  fully  informed  by  their  legal  adviser  long 
before  the  contract  of  1879  was  entered  into  by  them),  it 
may  be  assumed,  for  the  purposes  of  this  decision,  that  the 
contract  of  1879  is  valid  as  an  independent  contract,  unless 
prohibited  by  express  statutory  provision. 

An  Act  of  the  Jjegislature  was  approved  April  3,  1876,  the 
first  section  of  which  reads  as  follows: 

''If  at  the  beginning  of  any  month  any  money  remains  un- 
expended in  any  of  the  funds  set  apart  for  maintaining  the 
municipal  government  of  the  City  and  County  of  San  Fran- 
cisco, and  which  might  lawfully  have  been  expended  the  pre- 
ceding month,  such  unexpended  sum  or  sums  may  be 
carried  forward  and  expended  by  order  of  the  Board  of 
Supervisors  in  any  succeeding  month;  provided,  that  said 
Board  of  Supervisors  shall  not  hereafter  make  any  contract 
for  any  purpose,  binding  said  city  for  a  longer  period  than 
two  years"  (Stats.  1875-6,  p.  854.) 

The  proviso  is  certainly  very  explicit,  and  prohibits  the 
making  of  any  contract  for  any  purpose  "  binoing  said  city 
for  a  longer  period  than  two  years.'  If  we  could  hold  this 
language  to  mean  simply  that  the  city  should  not  be  bound 
for  a  longer  period  than  two  years,  by  any  contract  which 
the  Supervisors  might  make,  we  could  command  the  Auditor 
to  pass  the  claim  as  prajed  for  by  petitioner  herein,  inas- 
much as  it  is  for  gas  furnished  during  the  month  of  October, 
1879 — within  two  years  after  the  contract  of  1879  was  entered 
into.  It  was  the  unmistakable  intention  of  the  Legislature, 
however,  to  deprive  the  Board  .of  Supervisors  of  the  power 
of  entering  into  any  contract  which,  by  its  terms,  purported 
to  bind  the  city  for  any  longer  period  than  that  named  in  the 
proviso.  The  contract  of  1879  was,  therefore,  one  which 
the  Supervisors  were  not  empowered  to  make,  and  any  claim, 
based  upon  such  contract,  one  which  the  Supervisors  had 
no  authority  to  allow. 

But  an  examination  of  the  record  fails  to  show  that  the 
claim  presented  by  the  plaintiff,  and  allowed,  audited  and 
approved  by  the  Board  of  Supervisors,  for  gas  consumed  in 
the  month  of  October,  1879,  was  based  upon  the  contract  of 
1869,   or  the    renewal   thereof   (so  called)   of  1879.     The 
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claim  or  demand  itself  refers  to  the  authority  on  which  it  is 
based  as  follows: 

"  The  above  demand,  being  authorized  by  Section  1,  Sub- 
divisions 1  and  5  of  an  Act  entitled  *  An  Act  amendatory  of 
an  Act  entitled  an  Act  to  repeal  the  several  charters  of  the 
city  of  San  Francisco,  to  establish  the  boundaries  of  the  City 
and  County  of  San  Francisco,  and  to  consolidate  the  govern- 
ment  thereof,  approved  the  nineteenth  day  of  April,  a.  d. 
1856, '  and  as  amended  by  an  Act  amendatory  thereof,  ap- 
proved the  eighteenth  day  of  May,  a.  d.  1861  (6),  approved 
March  26,  1866."    (Statutes  1866-6,  p.  436.) 

The  portions  of  Section  71  of  tne  Consolidation  Law 
thus  referred  to  are:  *' First.  *  *  *  the  Board  shall, 
in  making  said  levy  of  said  taxes,  apportion  and  divide  the 
taxes  so  levied  and  to  be  collected  and  applied  to  specific 
hmds  known  as  the  Corporation  Debt  Fund  *  *  *  Street 
Light  Fund,"  etc.  ''Fifth,  the  Street  Light  Fund  shall  be 
q)plied  and  used  in  payment  for  lighting  the  streets  of  the 
ci^  and  for  the  repair  of  lamps  and  posts,  in  pursuance  of 
any  existing  or  future  contract  of  the  said  city  and  county." 
As  we  have  seen,  there  was  immediately  prior  to  the  action 
of  the  Board  of  Supervisors  upon  the  claim  of  the  plaintiff, 
no  existing  contract  between  the  plaintiff  and  the  city  and 
county.  But  after  the  claim  or  demand  of  plaintiff  was  pre- 
sented, "duly  verified  in  flie  form  prescribed  by  law  and  the 
order  of  the  Board,"  and  on  the  eighth  of  November,  1879, 
said  claim  was  referred  by  the  Board  of  Supervisors  to  their 
Street  Light  Committee,  by  whom  is  was  approved  and  en- 
dorsed, and  on  the  same  day  the  Board  passed  to  print  an 
anthorization  on  the  '*  Street  Light  Fund  for  the  payment 
of  the  amount  of  the  claim,  which  was  duly  printed  for  five 
days  thereafter.  On  the  fifteenth  of  November,  1879,  the 
plaintiff's  claim  or  demand  was  finally  passed  and  approved 
oy  the  Board  of  Supervisors,  was  approved  and  signed  by 
the  Mayor,  was  thereafter  regularly  published,  and  after  such 
pablication,  and  on  the  first  day  of  December,  1879,  **  was 
taken  up  in  open  session  by  said  Board  of  Supervisors,  and 
by  it  allowed,  passed  and  ordered  paid  out  of  said  Street 
li^t  Fund." 

We  have  seen  that  by  Section  74  of  the  Consolidation  Act 
the  Board  were  authorized,  **  by  order,"  to  provide  forligjht- 
bg  the  streets.  The  order  or  ordinance  allowing,  approving 
and  ordering  paid  the  demand  of  plaintiff  for  gas,  etc.,  fur- 
nished the  city  in  October,  1879,  was  regularly  published 
and  passed,  and  was  an  action  of  the  Board  which  they  were 
empowered  to  take,  by  Sections  71  and  74  of  the  Consolida- 
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tion  Act.     They  were  not 


bound  to  allow  the  claim 


_  legally  I 

by  reason  of  the  contract  of  1869,  or  of  any  ** renewal"  of 
that  contract.  Bat  the  gas  had  been  furnished  the  city,  and 
they  were  fully  empowered  to  provide  for  its  payment  such 
sum  as  it  was  worth.  They  have  allowed  a  claim  which  they 
were  authorized  to  allow,  in  such  amounts  as  the  Board  should 
deem  reasonable  and  just.  We  must  presume  that  they  were 
of  opinion  that  $22,514.80  was  the  fair  value  of  the  gas  fur- 
nished and  repairs  done  by  plaintiflF  during  the  month  of 
October,  1879.  Neither  the  Auditor  nor  this  Court  has 
power  to  review  the  judgment  of  the  Supervisors  with  refer- 
ence to  the  amount  allowed  to  plaintiff  as  the  actual  value  of 
the  gas  furnished  and  repairs  made.  As  we  have  seen,  the 
city  and  county  is  not  bound  by  the  contracts  of  1869,  1874 
or  1879,  and  no  duty  is  cast  upon  the  Board  to  audit  or  al- 
low any  claim  of  plaintiff,  according  to  the  rates  mentioned 
in  any  one  of  those  contracts.  But  each  time  a  claim  is  pre- 
sented by  plaintiff,  which  is  allowed  in  whole  or  in  part  by 
the  Board  of  Supervisors,  the  latter  employ  their  legislative 
function  or  deciding  it  to  be  expedient  for  the  city  and  county 
to  pay  at  the  rates  named  in  the  bill,  and  also  enter  into  a 
fresh  contract  to  pay  the  sum  allowed.  This,  as  we  have 
seen,  they  have  power  to  do. 

The  allegation  in  plaintiff's  petition,  that  the  Board  of 
Supervisors  allowed  the  claim  as  "based"  on  the  contract 
of  1869,  cannot  influence  the  decision  of  this  case.  The  aUega- 
tion  is  not  one  of  fact  upon  which  an  issue  could  be  framed. 
The  Board  of  Supervisors  allowed  the  claim,  and  the  de- 
fendant here,  a  ministerial  officer,  has  no  discretion  to  re- 
ject it;  nor  has  he  any  authority  to  refuse  to"j)ass  it  imless 
the  Board  exceeded  its  powers  in  allowing  it.  The  only  facts 
capable  of  proof  with  respect  to  the  allowance  of  the  claim 
are  proved  oy  the  record  of  the  proceedings  of  the  Board, 
which  shows  only  the  presentation  of  the  claim  and  (aft«r 
proper  publication)  the  votes  of  the  Supervisors  allowing  it 
m  whole.  That  the  members  of  the  Board  mistook  the  law, 
or  supposed  they  were  bound  by  an  invalid  contract  when 
they  voted  to  allow  the  claim,  does  not  appear  from  the  re- 
cord of  their  proceedings,  and  can  never  be  made  to  appear 
legally  until  some  method  is  invented  for  proving  the  un- 
spoken thoughts  of  men.  The  presumption  is  that  they  did 
their  duty;  and  this  presumption  is  not  weakened  by  the  cir- 
cumstance that  they  had  before  them  the  opinion  of  the 
former  legal  advisor  of  the  Board  that  the  contract  of  1869 
expired  in  1874,  nor  by  the  further  circumstance  that  they 
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had  also  before  them  the  Act  of  1876,  which  absolutely  pro- 
hibited snch  a  contract  as  was  attempted  in  1879. 

Neither  plaintiff  nor  defendant  in  the  present  action  is  at 
liberty  to  aver  or  admit  the  motive  which  induced  members 
to  vote  for  the  allowance  of  the  claim,  except  so  far  as  the 
motive  can  be  established  by  their  formal  and  recorded  action. 
The  defendant  here  can  only  object  that  the  Board  had  no 
power  to  allow  the  claim,  and — ^without  any  intimation  or 
suggestion  that  too  much  was,  in  fact,  allowed — we  say  the 
members  of  the  Board  had  the  power  to  allow  many  times 
the  actual  value  of  the  gas  consumed,  if  they  dared  to  vio- 
late their  official  duty.  They  alone  had  power  to  determine 
the  real  value — ^their  judgment  is  conclusive — and  it  is  not  a 
fonction  of  the  Courts  to  make  a  contract  for  them,  nor  to 
aet  aside  a  contract  which  they  had  the  capacity  to  make. 

It  follows  that  the  authorization  upon  the  Street  Light 
Fond  for  the  payment  of  the  amount  allowed  was  regular. 

Let  the  writ  issue  as  prayed  for. 

We  concur:    Myrick,  J.,  McEee,  J.,  Sharpstein,  J. 

DISSENTING  OPINION. 

I  concur  in  that  portion  of  the  opinion  of  Mr.  Justice  Mc- 
Kinstry  (and  in  the  reasoning  by  which  it  is  supported) 
wherein  he  holds  that  the  contract  relied  on  by  petitioner  is 
one  which  the  Board  of  Supervisors  had  no  power  to  make, 
and  therefore  no  power  to  allow  any  claim  by  virtue  thereof. 
And  for  that  very  reason  I  cannot  concur  in  the  judgment. 
As  I  read  the  reeoi:d,  the  claim  of  the  petitioner  is  based  on 
the  contract,  and  its  allowance  was  obtained  by  virtue  of  the 
contract  and  not  otherwise.  The  petition  it»elf,  in  effect, 
80  states,  and  the  fact  is  so  declared  in  the  briefs  of  the 
counsel  for  the  respective  parties.  I  entertain  no  doubt 
that  the  Board  of  Supervisors  has  the  power  to  pass  upon 
the  claims  of  the  petitioner  for  gas  furnished  the  city,  and 
to  allow  such  sums  therefor  as  may  be  reasonable  and  just; 
and  that  when  so  allowed,  payment  of  such  amounts  can  be 
comnelled  by  petitioner.  And,  further,  as  said  by  Mr.  Jus- 
tice McKintry,  that,  the  Board  has  the  power  to  contract  for 
gas,  upon  such  terms  as  it  may  seem  proper,  for  any  period 
not  exceeding  that  limited  in  tlie  Act  of  April  3, 1876— to  wit, 
two  years. 

I  dissent  from  the  judgment:    Boss,  J. 

I  concur  in  the  foregoing  opinion :    Thornton,  J. 
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Department  No.  2. 


[Filed  February  11,  1881.] 
No.  6560. 

ESTATE  OF  CHAELES  S.  JOHNSON,  Deceased,  PAR- 
DON E.  JOHNSON,  Appellant, 
vs. 
GEORGE  H.  RICE  et  al..  Respondents. 

Question  op  Capacity  op  Testatob  to  Make  Will — Conflict  op  Evi- 
dence. Where  on  the  contest  of  AvnH  on  tbo  ground  that  a  testator  was 
not  of  sound  and  disposing  mind,  there  was  testimony  that  for  twenty 
years  he  had  been  addicted  to  the  excessive  use  of  intoxicating  liquor, 
and  was  **a  noted  drunkard,"  but  there  was  some  evidence  that  he 
was  of  sound  and  disposing  mind;  and  the  Court  below  found  in  favor 
of  the  proponent:  Held^  that  the  finding  should  not  be  disturbed 
on  appeal. 

A  Dbunkard  not  Necessarily  Incapable  op  Making  a  Will — Question 
OF  Fact.  It  cannbt  be  said  as  a  rule  of  law  that  because  a  man  is  a 
drunkard  he  is  of  unsound  mind,  so  as  to  be  incapacitated  from  mak- 
ing a  will.  Whether  his  inebriety  has  had  the  effect  of  rendering  him 
incapable,  either  permanently  or  temporarily,  covering  the  time  of 
making  the  will,  is  a  question  of  fact  for  the  jury. 

Adjudication  of  Incompetency  and  Guardianship  by  Probate  Court  mot 
Conclusive  as  to  Incapacity  to  Make  a  Will.  Where  on  the  con- 
test of  a  will  executed  on  December  17,  1877,  it  appeared  that  the 
testator  had  been  by  the  Probate  Court  adjudged  incompetent  and 
placed  under  guardianship,  and  it  was  claimed  that  such  adjudication 
was  conclusive  on  the  point  that  he  was  incapable  of  making  a  will: 
Heldy  under  Section  40  of  the  Civil  Code,  that  the  adjudication  was, 
as  to  lack  of  testamentary  capacity,  only  prima  facie  evidence,  and 
that  the  Court  below  was  correct  in  hearing  evidence  as  to  his  restora- 
tion to  capacity  at  the  time  the  will  was  made. 

WrcNEBBiNO  OP  Will — Knowledoe  of  Witness  as  to  Character  of  Imbtbu- 
ment  bbfobb  Signing.  Where  a  question  arose  as  to  whether  a 
witness  to  a  will  knew  when  he  became  a  witness  that  it  was  to  a  will, 
and  it  appeared  that  the  first  he  knew  of  it  was  that  the  testator  came 
to  his  place  of  business  and  asked  him  to  go  and  witness  his  signa- 
ture, without  saying  anything  about  a  will;  that  they  then  went  to  the 
scrivener  who  had  drawn  the  paper;  that  testator  then  and  there  signed 
it,  and  asked  the  witnesses  to  witness  it;  that  they  thereupon  signed 
as  witnesses,  the  other  witness  knowing  it  to  be  a  will;  that  the 
si^rivener  then  asked  the  testator  if  the  paper  was  his  will,  and  he 
nnswered  "yes;"  and  that  the  whole  time  occupied  in  the  transaction 
at  the  office  of  the  scrivener  did  not  exceed  five  minutes:  Held,  that 
the  whole  interview  between  testator,  scrivener  and  witnesses  was  one 
transaction ;  that  as  part  thereof  the  testator  declared  to  the  witnesses 
that  the  paper  was  his  will,  and  that  the  execution,  in  respect  to  being 
before  witnesses,  was  sufficient. 

Appeal  from  the  Probate  Court  of  San  Mateo  County. 

Fox  &  Kellogg f  for  appellant. 

Fox  &  Ross  and  F.  L.  Spencer,  for  respondents. 
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Mtrice,  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  an  order  of  the  Court  below  admit- 

ting  to  probate  the  will  of  the  deceased,  and  from  the  order 

denymg  motion  for  new  trial. 

1.  l£e  question  as  to  the  soundness  or  unsoundness  of  mind 
of  the  deceased  was  a  question  of  fact  upon  which  there  was 
a  conflict  of  eyidence.  There  was  some  evidence  that  at  the 
time  of  the  execution  of  the  proposed  will  he  was  of  sound 
and  disposing  mind,  notwithstanding  other  evidence  tending 
to  show  that  for  twenty  years  he  had  been  addicted  to  the  ex- 
cessive use  of  intoxicating  liquors,  and  had  been  for  years,  as 
one  witness  stated, ' '  a  noted  drunkard. "  Upon  that  evidence 
the  Court  below  found  that  he  was  of  sound  and  disposing 
mind,  and  there  being  a  substantial  conflict  in  the  evidence, 
it  is  not  our  province  to  disturb  the  finding.  We  cannot 
say,  as  a  rule  of  law,  that  because  a  man  is  a  drunkard, 
therefore  he  is  of  unsound  mind.  It  is  a  question  of  fact 
for  the  jury  or  Court  below  to  determine,  whether  the  inebri- 
ety has  had  the  efiSact  of  rendering  his  mind  unsound,  either 
permanently  or  temporarily,  covering  the  time  of  the  execu- 
tion of  the  alleged  will. 

2.  At  the  time  of  the  execution* of  the  proposed  will, 
December  17,  1877,  the  deceased  was  under  guardianship  as 
an  incompetent  person,  under  Sections  1763,  and  following, 
C.  C.  P.  It  is  claimed  by  the  appellant,  who  contested  the 
probate  of  the  will  in  the  Court  below,  that  the  action  of 
the  Probate  Court  in  adjud^ng  him  to  be  a  fit  subject  for 
^oardianship,  had  the  effect  m  law  of  conclusively  determin- 
ing that  he  was,  during  the  guardianship,  incompetent  to 
make  a  will.  Section  40  of  the  Civil  Code,  as  then  in  force, 
read  as  follows : 

"After  his  incapacity  has  been  judicially  determined,  a 
person  of  unsound  mind  can  make  no  conveyance  or  other 
eontract^  nor  delegate  any  power,  nor  waive  any  pight,  until 
his  restoration  to  capacity  is  judicially  determined.  But  if 
actually  restored  to  capacity,  he  may  make  a  will,  though  his 
restoration  is  not  thus  determined.'' 

This  section  was  amended  in  1878,  but  the  amendment 
does  not  apply  to  this  case.  We  are  of  opinion  that  under 
the  above  section,  as  it  read  in  1877,  the  adjudication  of 
ineompetency  was,  as  to  lack  of  testamentary  capacity,  ^rtma 
facie  evidence  only,  and  that  the  Court  below  was  correct  in 
hearing  evidence  as  to  whether  the  ward  was,  at  the  time  of 
the  execution  of  the  proposed  will,   actually  restored  to 


'.  There  is  some  indefiniteness  as  to  the  witnessing  of  the 
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will,  viz.,  as  to  whether  the  witness  Wilcox  was  informed, 
be/ore  he  wrote  his  name  as  a  witness,  that  he  was  witnessing 
a  will.  The  other  witness  knew  from  the  deceased  that  the 
paper  was  being  executed  as  a  will,  and  he  was  of  opinion 
that  Wilcox  was  possessed  of  the  same  knowledge.  Wilcox, 
however,  states  in  substance  that  deceased  came  to  his  place 
of  business,  and  asked  him  to  go  and  witness  his  signature; 
that  they  went  together  to  the  office  of  the  scrivener,  tirhere 
the  paper  had  been  prepared,  and  the  deceased  signed  the 
paper  and  asked  the  witnesses  to  witness  it,  and  they  signed 
asAvitnesses;  that  thereupon  the  scrivener  asked  deceased  if 
the  paper  was  his  will,  and  he  replied  **yes;"  that  the  whole 
time  occupied  in  the  transaction  at  the  office  of  the  scrivener 
did  not  exceed  five  minutes.  We  are  asked  to  hold  that  this 
state  of  facts  does  not  show  a  proper  execution  of  a  will,  in 
that  the  witness  Wilcox  did  not  understand  at  the  moment  he 
wrote  his  name  that  he  was  witnessing  the  execution  of  the 
paper  as  and  for  a  will.  We  are  of  opinion  that  the  whole 
interview,  as  had  between  the  deceased,  the  witnesses  and 
the  scrivener  was  one  transaction;  and  that,  as  a  part  of  that 
transaction,  that  the  deceased  did  declare  to  the  witnesses 
that  the  paper  was  his  will.  Before  the  parties  separated, 
and  while  the  paper  was  there  before  them,  and  was  under 
consideration,  indeed,  before  any  act  had  taken  place  after 
the  signing,  the  declaration  was  made.  We  think  this  was 
a  substantial  compliance  with  the  statute.  ( Vaughan  vs. 
Bur/ord,  3  Bradf.  78;  Jackson  vs.  Jackson,  39  N.  T.  153.) 

Judgment  and  order  affirmed. 

We  concur:  Sharpstein,  J.,  Morrison,  C.  J. 


In  Bank. 


[Filed  January  20,  1881.] 

No.  10,489. 

THE  PEOPLE,  Eespondent, 
vs.    • 
GEOEGE  M.  MES8EESMITH,  Appellant. 

Criminal  Law — Charge — Reading  an  Erroneous  Decision  wtthoitt 
Pointing  out  its  Error.  Where  on  a  murder  trial,  on  a  defense  of 
insanity,  the  Court  charged  the  jury  by  reading  from  several  well- 
settled  authorities  upon  the  subject,  but  also  from  a  decision  of  Lord 
Mansfield,  saying  that  insanity  must  be  ** proved  beyond  all  doubt.** 
without  pointing  out  its  inconsistency  with  the  rule  as  established  in 
California:     Held,  error. 
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Appeal  from  the  District  Court  of  the  Fourth  Judicial 
Dis^ct,  Ciiy  and  County  of  San  Francisco. 

,  for  appellant. 

A.  L,  Hart,  Attorney-General,  for  respondent. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 

The  Court  incorporated  in  its  charge  to  the  jury  an  extract 
from  the  opinion  of  Lord  Mansfield  in  Billingham's  case, 
which,  it  is  conceded,  does  not  state  the  true  rule  as  to  the 
evidence  required  to  prove  insanity  as  a  defense  to  a  crim- 
inal charge.  In  this  connection  the  Court  read  extracts  from 
2»inions  delivered  by  this  Court  upon  that  subject,  and  told 
e  jury  that  the  principles  of  law  applicable  to  the  question 
were  clearly  laid  down  in  The  People  vs.  Meyers,  20  Cal.  518, 
in  which  it  was  held  that  "the  question  of  the  defendant's 
insanity  must  be  proved  to  the  satisfaction  of  the  jury  by  a 
preponderance  of  evidence." 

To  the  professional  mind  the  discrepancy  between  Lord 
Mansfield  s  view  and  that  of  tliis  Court  upon  that  question 
might  become  apparent  upon  a  careful  inspection  of  the  two 
extracts.  There  is  nothing  to  indicate,  however,  that  the 
Court  in  the  hasty  preparation  of  its  charge  detected  any 
inconsistency  between  them.  If  it  had,  one  or  the  other 
undoubtedly  would  have  been  omitted.  And  if  the  Court 
did  not  discover  the  discrepancy,  it  could  not  reasonably  be 
expected  that  the  jury  would. 

It  is  urged  by  the  prosecution  in  this  case,  as  it  was  in  The 
People  vs.  Valencia,  43  Cal.  552,  and  The  People  vs.  Wong  Ah 
Nngow,  No.  10,436,  that  the  charge  as  a  wnole  is  correct, 
t.  e.,  that  the  jury,  after  being  told  that  insanity  need  only 
be  proved  by  a  preponderance  of  evidence,  would  neces- 
sarily infer  tnat  Lord  Mansfield  erred  in  saying  that  '^  it  must 
be  proved  beyond  all  doubt,"  or  rather  that  the  rule  had 
been  changed  since  his  time.  What  the  jury  did  or  did  not 
infer  can  never  be  known.  Viewed  in  the  most  favorable 
li«ht,  the  tendency  of  the  charge  was  to  confuse  the  jury, 
who,  however  intelligent,  cannot  be  presumed  to  have  been 
e^oal  to  the  task  of  caref  ullv  discriminating  between  the 
news  of  Lord  Mansfield  and  those  of  this  Court,  and  of 
adopting  the  latter's  in  preference  to  the  former's.  This  is 
the  only  exception  which  appears  to  have  been  well  taken. 

Judgment  and  order  denying  a  new  trial  reversed,  and 
eanse  remanded  for  a  new  trial. 

We  concur:  Morrison,  C.  J.,  Myrick,  J.,  Ross,  J.,  Mc- 
Kinstry,  J. 
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In  Bank. 


[Filed  January  25,  1881.] 
.      No.  10.583. 

THE  PEOPLE,  Eespondent, 

vs. 

JOSEPH  CARLTON,  Appellant. 

Cbiminal  Law — Prkyious  Gonyiction  mat  be  Chabosd  bt  Invobmatioh, 
AND  WHEN  Admitted  heed  not  be  Tbied.  Where,  upon  an  inform*- 
tion  for  petit  larceny,  and  a  preyieus  conviction  for  a  similar  offense, 
defendant  pleads  '*  not  guilty  of  offense  charged  in  the  information,*' 
but  as  to  the  prior  conviction,  **that  it  is  true;*'  and  it  was  claimed 
that  the  provisions  of  the  Penal  Code  as  to  previous  conviction  do  not 
apply,  except  in  prosecutions  by  indictment,  and  that  the  question  of 
prior  conviction  should  have  been  submitted  to  and  passed  upon  by 
the  jury:  Held,  that  neither  claim  could  be  sustained. 

Pbovisions  of  Penal  Code  belatino  to  Pbosecution  bt  Indictment  Appu- 
cable  to  Pbosecutions  bt  Information.  Though  the  Penal  Code,  in 
providing  for  a  greater  punishment  in  case  of  previous  conviction  for 
a  similar  offense,  and  for  charging  such  previous  conviction,  speaks 
only  of  such  charge  being  made  in  an  indictment,  yet,  as  the  new 
Constitution  provided  that  offenses  theretofore  prosecuted  by  indict- 
ment might  be  prosecuted  by  information,  and  as  the  Legislature  by 
various  amendments  of  the  Code  in  1880  manifested  its  intention  to 
make  its  provisions  equally  applicable  to  prosecutions  by  informatioii 
or  indictment:  Held,  that  a  charge  of  previous  conviction  could  be 
made  in  an  information  as  well  as  well  in  an  indictment,  and  thattbe 
same  rules  of  procedure  applied. 

Appeal  from  the  Superior  Court  of  San  Joaquiu  County. 

S.  L,  Terry,  for  appellant. 

A.  L,  Harty  Attorney-General,  for  respondent. 

Morrison,  C.  J.,  delivered  the  opinion  of  the  Court: 
The  appeal  in  this  case  is  taken  upon  the  judgment  roll 
alone,  ana  the  ground  relied  upon  for  a  reversal  is,  that  the 
punishment  was  in  excess  of  that  authorized  by  law.  The 
prosecution  was  by  information,  and  the  conviction  was  of 
the  crime  of  petit  larceny.  The  information  charged  a  pre- 
vious conviction  of  a  similar  offense,  and  the  judmient  of  the 
Superior  Court  was  "  that  the  said  Joseph  Carlton  be  pun- 
ished b^  imprisonment  in  the  State  Prison  of  the  State  of 
California  for  the  term  of  four  years. " 

Section  667  of  the  Penal  Code  provides  that  "every  person 
who,  having  been  convicted  of  petit  larceny,  or  of  an  attempt 
to  commit  an  offense  which,  if  perpetrated,  would  be  punish- 
able by  imprisonment  in  the  State  Prison,  commits  any 
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crime  after  such  conviction,  is  punishable  as  follows:     *    * 

"3.  If  the  subseq^uent  conviction  is  for  petit  larceny,  or  for 
an  attempt  to  commit  an  offense  which,  if  perpetrated,  would 
be  ponisnable  in  the  State  Prison,  then  such  person  is  pun- 
ishable by  imprisonment  in  such  prison  not  exceeding  five 
years.*' 

The  record  shows  that  upon  the  arraignment  of  the  defend- 
ant he  ])leaded  ''not  guilty  of  the  offense  charged  in  the 
infoimation,  and  as  to  tne  prior  conviction  ''  that  it  is  true." 
On  this  appeal  two  points  are  made  on  behalf  of  the  appel- 
lant: First,  that  the  provisions  of  the  Penal  Code  on  this 
sabject  do  not  apply,  except  in  prosecutions  by  indictment; 
and  second,  that  the  question  of  prior  conviction  should  have 
been  submitted  to  and  should  have  been  passed  upon  by  the 
jury.    We  will  first  consider  the  second  point. 

By  Section  1158  of  the  Penal  Code  it  is 'provided  that: 
"Whenever  the  fact  of  a  previous  conviction  of  another  of- 
fense is  charged  in  an  indictment,  the  jury,  if  they  find  a 
verdict  of  guilty  of  the  offense  for  which  he  is  indicted,  must 
also,  unless  the  answer  of  the  defendant  admits  the  charge,  find 
whether  or  not  he  has  suffered  such  previous  conviction;" 
and  Section  1093,  of  the  same  Code,  provides  that,  **if  the 
indictment  be  for  a  felony,  the  clerk  must  read  it  and  state 
the  plea  of  the  defendant  to  the  jury,  and  in  cases  where  the 
indictment  charges  a  previous  conviction,  and  the  defendant 
has  confessed  the  same,  the  clerk,  in  reading  such  indict- 
ment, shall  omit  therefrom  all  that  rdutea  to  sueh  prevums  con-- 
vidionJ' 

It  is  clear  from  the  foregoing  sections,  that  it  was  not 
necessary  for  the  juir  to  pass  upon  the  question  of  previous 
corwiction,  for  the  Code  provides  that  when  the  defendant 
has  confessed  the  same,  that  part  of  the  indictment  that 
charges  a  previous  conviction  shall  tiot  he  read  to  the  jury. 

The  fact  of  a  previous  conviction  was  set  out  in  the  infor- 
mation in  accordance  with  the  provisions  of  Section  969  of 
the  Penal  Code,  and  the  only  question  which  remains  to  be 
considered  is  the  first  point  presented  on  behalf  of  appellant. 
The  Penal  Code  speaks  of  an  indictment  only,  and  it  is 
Uierefore  contended  that  its  provisions  do  not  apply  to  a 
prosecution  by  information.  Section  8,  Article  I,  of  the  Con- 
stitotion  declares  that  '' offenses  heretofore  required  to  be 
prosecuted  by  indictment,  shall  be  prosecuted  By  informa- 
tion after  examination  and  commitment  by  a  magistrate,  or 
by  indictment  with  or  without  such  examination  and 
commitment;''  and  by  the  Act  of  April  9,  1880,  it  is  pro- 
vided that  "Section  six  hundred  and  eighty-two  of  the  Penal 
Code  is  amended  so  as  to  read  as  follows: 
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"  Eyery  public  offense  must  be  prosecuted  by  indictment 
or  informaaon,"  and  by  the  same  Act  a  new  section  was 
added  to  the  Penal  Code :  "  The  following  is  added  as  a  new 
section  to  said  Code,  to  be  known  as  section  eight  hundred 
and  nine: 

''When  a  defendant  has  been  examined  and  committed, 
as  provided  in  Section  eight  hundred  and  seventy-two  of  this 
Code,  it  shall  be  the  duty  of  the  District  Attorney,  within 
thirty  days  thereafter,  to  file  in  the  Superior  Court  of  the 
county  in  which  the  offense  is  triable,  an  information  charg- 
ing the  defendant  with  such  offense.  The  information  shall 
be  in  the  name  of  the  people  of  the  State  of  California,  and 
subscribed  by  the  District  Attorney,  and  shall  be  in  form 
like  an  indictment  for  the  same  offense."  (Amdts.  1880, 
Penal  Code,  p.  10.) 

The  last  two  sections  are  found  in  the  Act  of  April  9. 
1880,  which  is  entitled  **  An  Act  to  amend  Sections  682  *  (and 
other  sections,  naming  them),  "and  to  repeal  Sections  969 
and  1025  of  the  Penal  Code,  and  to  add  a  new  section  there- 
to, to  be  known  as  Section  809,  to  provide  for  prosecution 
by  information,  and  to  adapt  the  provisions  of  said  Code 
thereto."    (Id.) 

Other  sections  of  this  amendatorv  Act  are  the  following :  ^ 

"Section  eight  hundred  and  eighty-eight  of  said  Code  is 
hereby  amended  so  as  to  read  as  follows: 

"  All  public  offenses  triable  in  the  Superior  Courts  must 
be  prosecuted  by  indictment  or  information,  except  as  pro- 
vided in  the  next  section." 

"Section  nine  hundred  and  forty-nine  of  said  Code  is 
hereW  amened  so  as  to  read  as  follows : 

"  Trtie  first  pleading  on  the  part  of  the  people  is  the  in- 
dictment or  information." 

There  are  other  sections  applicable  to  this  subject,  but  the 
foregoing  quotations  will  show  that  it  was  the  intention  of 
the  Legislature  to  make  the  provisions  of  the .  Penal  Code 
equally  applicable  to  prosecution  by  information  and  indict- 
ment. After  the  examination  contemplated  by  Section  809 
has  been  had,  it  is  left  to  the  discretion  of  the  District  Afc- 
tomey  to  prosecute  either  by  indictment  or  information; 
and  whether  the  one  form  or  the  other  is  pursued,  the  fact 
of  a  previous  conviction  may  be  set  forth.  If  the  defendant 
pleads  not  guiliv  to  such  charge,  the  issue  must  be  tried 
Dy  a  jury;  but,  if  he  pleads  guilty  thereto,  as  he  did  in  this 
case,  no  such  trial  is  required  under  the  provisions  of  the 
law  in  existence  at  the  time  the  defendant  in  this  case  was 
tried  and  convicted. 

Judgment  affirmed. 
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•    We  concur:    Sharpstein,  J.^  Myrick,  J.,  Boss,  J.,  Mc- 
Kinstzy,  J. 


Depabtment  No.  1. 


[Filed  January  21, 1881.] 
No.  5815. 
THE  PEOPLE,  EX  bel.  The  Commissionebs  of  Tbanspobta- 

TION,   BeSPONDENT, 

vs. 
THE    CENTRAL    PACIFIC    RAILROAD    COMPANY, 

Appellant. 

M/nn>ATfU8— JuDOMBNT  ON  MiBX  DsFAXTiiT  CANNOT  BK  Bendkbbd.  Where 
on  an  application  to  a  District  Court  for  a  writ  of  mandamns,  defend- 
ant answered  and  plaintiff  demnrred  to  snch  answer,  and  the  de- 
murrer being  sustained  and  defendant  declining  to  award,  his  default 
was  entered,  and  a  peremptory  writ  thereupon  ordered  to  issue:  Held, 
that  under  Section  1088  of  the  Code  of  Civil  Procedure,  the  writ  of 
mandamus  oould  not  be  granted  on  a  mere  default;  that  the  cause 
should  have  been  heard,  whether  the  adverse  party  appeared  or  not; 
and  that  the  judgment  under  the  circumstances  was  erroneous. 

ICahdamub — ^BspSAii  ov  Act  upon  which  Wbit  psbdigated  pbndino  Affia- 
cation— DiBMissAZi  OF  Pbocbxdinos.  Where  the  Act  of  April  3,  1876 
(Stats.  1875-6,  p.  783),  requiring  railroad  corporations  to  furnish 
certain  information  to  the  Commissioners  of  Transportation,  was  re- 
pealed without  exception  or  reservation  by  the  Act  of  April  1,  1878 
(Stats.  1877-8,  p.  986),  whereby  the  Commissioners  of  Transporta- 
tion ceased  to  exist;  and  it  appeared  that  an  application  for  mandamus 
to  compel  the  furnishing  of  such  information  was  pending  on  appeal 
from  a  judgment  ordering  a  writ  to  issue  at  the  time  of  such  repeal: 
Held,  tiiat  the  proceedings  should  be  dismissed. 

Appeal  from  the  District  Court  of  the  Third  Judicial  Dis- 
trict, San  Francisco  City  and  County. 

8.  W.  Anderson,  McAUister  d  Bergin  and  S.  M.  Wilson,  for 
appellant. 

2>.  J.  Murphy,  H.  H,  HaigJU  and  Stephen  H.  Phillips,  for 
respondent. 

McEiNBTRY,  J.,  delivered  the  opinion  of  the  Court: 

The  action  is  by  mandamus,  to  compel  the  defendant  imder 

the  Act  of  April  S,  1876,  to  furnish  to  the  Commissioners  of 

Transportation,  created  by  that  Act,   certain  information. 

(State.  1875^,  p.  783.) 
The  judgment  appealed  from  is  as  follows:  "  In  this  action 

the  plamtm 's  demurrer  to  the  defendants'  answer  having  been 
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b^  this  Court  sustained,  and  the  said  defendants  haying 
failed  to  appear  and  amend  their  answer  within  the  time 
allowed  by  law,  therefore  it  is  ordered  that  the  default  of  the 
defendante,  The  Central  Pacific  Bailroad  Company,  be  en- 
tered for  failure  to  amend  their  answer,  and  that  a  peremp- 
tory writ  of  mandate  issue." 

The  Code  of  Civil  Procedure  (Section  1088)  provided,  *** 
''  The  writ  (of  mandate)  cannot  oe  granted  by  default.  The 
case  must  be  heard  by  the  Court  whether  the  adverse  par^ 
appear  or  not."    The  judgment  must  therefore  be  reversed. 

The  Act  of  April  3,  1876,  was  repealed  (without  exception 
or  reservation)  by  the  tenth  section  of  the  third  chapter  of 
the  Act  of  April  1,  1878  (Stats.  1877-8,  p.  986);  and,  from 
the  date  last  mentioned,  the  Commissioners  of  Transporta- 
tion— to  whom  the  judgment  of  the  District  Court  com- 
manded defendant  to  report — ceased  to  exist.  It  follows 
that  the  proceeding  should  be  dismissed. 

Jud^ent  reversed,  and  Court  below  directed  to  dismiss 
the  action. 

We  concur:  McEee,  J.,  Boss,  J. 


Depabtment  No.  2. 


[Filed  February  6,  1881.] 

No.  6822. 

CORNWALL  vs.  DAVIS. 

By  the  Coubt: 

On  the  authority  of  Wakdee  vs.  Davisi  No.  5817,  and  cases 
there  cited,  the  order  is  reversed. 


Depabtment  No.  2. 


[Filed  February  5,  1881.] 

No.  5816. 

MACPHEBSON  vs.  DAVIS. 

By  the  Coubt: 

On  the  authority  of  Wakdee  vs.  Bavia,  No.  6817,  and  cases 
there  cited,  the  order  is  reversed. 
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In  Bank. 


[Filed  January  25,  1881.1 
No.  10,569. 

THE  PEOPLE,  Respondent. 

vs. 

FRANCISCO  JOSE  FURTADO,  Appellant. 

OEDnXlLLAW — HOMIGIDa — TssnKOMT  BHOWIMO  BBLATIONB  OF  WiTNBBB  TO- 

WABDB  Deceased  and  Defendant  Admissible.  Where  in  a  murder 
case  a  witness  for  the  proseontion  was  asked  by  defendant  on  cross- 
examination  if  it  had  not  been  nnderstood  that  he  was  to  meet  de« 
ceased  on  his  ranch,  on  the  morning  of  the  homicide,  and  assist  him 
in  driving  the  defendant  and  his  ^eep  therefrom,  and  on  objection 
for  irreleyancy  and  immateriality  the  qnestion  was  mled  oat,  and 
defendant  excepted:  Reld^  that  the  defendant  had  a  right  to  show 
the  relations,  if  any,  which  the  the  witness  sustained  towards  the 
deceased  and  the  defendant  respectiYely ;  that  the  question  was  cal- 
enUted  to  draw  out  testimony  showing  them;  and  that  its  exclusion 
naa  error. 
PioPBB  Inquibies  on  Cboss-examination  as  to  Rblationb  and  Fbelinos  of 
Witness  towabds  Pasties.  It  is  proper  on  cross-examination  to  put 
such  questions  as  will  bring  out  the  situation  of  the  witness  with 
r^pect  to  the  parties  and  to  the  subject  of  litigation,  his  interest,  his 
motiTes,  his  inclination  and  his  prejudices. 

Appeal  from  the  Superior  Conrt  of  San  Benito  County. 

L.  Quintj  Briggs  dk  HawTdns  and  B.  B.  McCtvdcey,  for  ap- 
pellant. 
A.  L.  Harty  Attomey-Gteneral,  for  respondent. 

Shabpstein,  J.,  delivered  the  following  opinion: 
Manuel  Francisco,  a  witness  who  was  called  and  examined 
on  behalf  of  defendant,  was  asked,  upon  cross-examination  by 
die  District  Attorney,  if,  in  the  month  of  August,  1879,  on 
ihe  streets  of  Hollister  he,  witness,  had  a  conversation  with 
one  Harris.  "Witness  answered  *'Tes."  The  District  At- 
torney tiben  put  the  following  question  to  the  witness: 
"Did  he  tell  you,  in  the  presence  of  McCloskey,  that  Mr. 
Payne  was  going  to  sue  you  for  damages,  for  having  been 
on  his  range  that  year  ?"  To  which  the  witness  answered, 
"No,  sir;  he  did  not.  He  told  me  Pavne  was  going  to  give 
me  fits."  The  prosecution  called  Tnomas  McCloskey  as  a 
witness  in  rebuttal,  who  testified  that  he  was  present  at  a 
Gonversation  between  the  defendant  and  Harris,  in  the 
slireetB  of  Hollister,  in  August,  1879.  Witness  was  then 
asked  by  the  District  Attorney,  this  question:    "Did  you 
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hear  Mr.  Harris  say  to  Mannel  Francisco  that  Mr.  Payne 
was  going  to  sue  him  for  damages  for  his  sheep  being  on 
Payne's  ranch?"  The  question  was  "objected  to  by  de- 
fendant, on  the  grounds  that  it  is  irrelevant  and  immaterial, 
and  that  the  proper  foundation  has  not  been  laid  as  to  par- 
ticulars of  time  and  place — stating  that  it  was  heard  in  the 
town  of  Hollister  without  designating  the  part  of  town  is 
insufficient."  The  objection  was  overruled  and  the  defend- 
ant excepted.  After  which  the  witness  answered  that  he 
heard  such  a  conversation  between  the  defendant  and  Harris. 

''A  recognized  rule,  or  rather  qualification  of  the  rule, 
governing  the  impeachment  of  the  credit  of  a  witness  by 
proof  of  contradictory  statements  elsewhere  made  by  him, 
IS  that  the  matter  involved  in  the  supposed  contradiction 
must  not  itself  be  merely  collateral  in  its  character,  but 
must  be  relevant  to  the  issue  being  tried."  (People  vs. 
Deviney  44  Cal.  458.)  How  a  statement  made  by  Harris  to 
Francisco  —  the  defendant  not  being  present  —  could  be 
relevant  to  the  issue  being  tried  in  this  case,  is  certainly 
not  apparent. 

Two  of  the  witnesses  for  the  prosecution — Pogne  and 
Hilbum — ^were  severally  asked  on  their  cross-examination, 
if  it  was  not  understood  that  they  were  to  meet  Pajne  on 
his  ranch  on  the  morning  of  the  homicide,  and  to  assist  him 
in  driving  the  defendant  and  the  sheep  from  both  ranges — 
Payne's  and  Pogne's  father's.  The  question  was  objected  to 
as  being  irrelevant  and  immaterial,  and  the  objection  was 
sustained,  defendant  excepting. 

If,  by  means  of  cross-examination,  an  opportunity  is 
afforded  of  bringing  out  ''the  situation  of  a  witness  with 
respect  to  the  parties,  and  to  the  subject  of  litigation,  his 
interest,  his  motives,  his  inclination,  and  prejudices " 
(1  Greenleaf  Ev.  446),  it  would  seem  that  a  witness  for  the 
prosecution,  on  his  cross-examination,  in  a  case  of  murder, 
might  properly  be  asked,  whether  he  had  agreed  to  be 
present  and  to  aid  the  deceased  in  the  expulsion  of  the  de- 
fendant, who  committed  the  homicide  while  an  attempt  was 
being  made  to  expel  him  from  premises  claimed  by  the  de- 
ceased. The  defendant  had  a  ri^ht  to  have  that  question 
answered,  and  to  have  the  jurv  give  it  such  weight  as  they 
might  think  it  entitled  to.  The  question  whether  the  wit- 
ness had  a  ri^ht  to  participate  in  the  expulsion  of  the  de- 
fendent  is  quite  immaterial,  as  the  object  of  the  question 
was  to  draw  out  a  statement  which  would  enable  the  jury  to 
determine  what  relations,  if  any,  the  witnesses  sustained 
toward  the  deceased  and  the  defendant  respectively. 
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If  these  rulings  were  erroneous,  defendant  must  be  pre- 
sumed to  have  Been  injured  by  Hiem,  unless  it  clearly  and 
affinnatively  appears  that  he  was  not.  And  it  follows  that 
the  judgment  and  order  denying  a  new  trial  should  be  re- 
versed.   (Leonard  YB.  Kingaley^  50  Cal.  628.) 

If  District  Attorneys  entertain  doubts  as  to  the  admissi- 
bility of  evidence,  they  ought  not  to  insist  upon  its  intro- 
duction on  behalf  of  the  people,  or  to  object  to  its  introduc- 
tion on  behalf  of  defendants.  The  administration  of  justice 
might  be  greatly  facilitated  by  an  observance  of  this  rule. 

Jud^ent  and  order  reversed,  and  cause  remanded  for  a 
new  tnal. 

We  concur:    McKinstry,  J.,  Morrison,  C.  J. 

I  concur  in  the  judgment  on  the  ground  last  discussed  by 
Mr.  Justice  Sharpstein :    Boss,  J. 


Department  No.  2. 


[Filed  February  1,  1881.] 
No.  7291. 

LA  SOCIETE  FRANCAISE,  etc.,  Respondent, 

vs. 

ELIZABETH  F.  SELHEIMEB,  Appellant. 

PlACnCI  ON  ApPEAIr— IlCMATXBIAI.  PoiNTS  WILL    NOT  BB  DXOIDBD.      Where, 

in  an  action  to  foreclose  a  mortgage,  a  snbseqnent  purchaser  of  the 
premises,  who  had  been  made  a  party  defendant,  set  np  in  her  answer 
a  combination  between  the  mortgagor  and  mortgagee  to  misrepresent 
the  yalne  of  the  property,  whereby  she  was  induced  to  give  more  than 
it  was  worth,  and  the  Court  found  against  the  aUeged  combination: 
HMj  on  appeal,  that  the  Court  would  not  inquire  into  the  question 
as  to  whether  the  answer  set  up  a  ground  of  relief  or  not. 

SUBMIBBION  OF  ISSUBS  TO  JUBT  IM    EqUITT  AoTIOMB  SITTIBBLT  DlBGBBTIONUtT. 

In  an  equity  action,  such  as  foreclosure  of  a  mortgage,  it  is  entirely 
within  the  discretion  of  the  Court  to  grant  or  refuse  a  demand  for  a 
submission  of  the  issues  raised  to  a  jury;  and  a  refusal  to  do  so  is  not 
error. 
FoKKGLosuBS — Whxk  Appointmbnt  OF  Bkceiybb  Pbopbb.  Section  664  of 
the  Code  of  Civil  Procedure  authorizes  the  appointment  of  a  receiver 
in  an  action  to  foreclose  a  mortgage,  when  it  appears  that  the  condi- 
tion of  the  mortgage  has  not  been  performed,  and  the  property  is 
probably  insufficient  to  discharge  the  mortgage  debt. 

Appeal  from  the  Superior  Court  of  the  City  and  County 
of  San  Francisco. 

JomeB  B.  Townsend^  for  appellant. 
John  8.  Stanly f  for  respondent. 
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Sharpstein,  J.,  delivered  the  opinion  of  the  Court: 
The  plaintiff  brourfit  an  action  to  foreclose  a  mortgage 
executed  by  one  B.  J.  Shay;  and  the  appellant,  who  pur- 
chased the  mortgage  premises  from  Shay,  subsequentfy  to 
the  execution  of  the  mortgage,  was  made  a  party  defendant 
for  the  purpose  of  having  ner  equity  of  redemption  fore- 
closed. She  answered  and  alleged,  among  other  things,  that 
the  transaction  between  Shay  and  the  plaintiff  was  not  a  real 
loan,  but  that  tiie  money  which  Shay  obtained  from  the 
plaintiff  was  advanced  by  it  to  him  in  order  that  he  might 
purchase  the  property  for  the  plaintiff,  and  then  sell  it  for  "a 
much  larger  sum  than  he  otherwise  could,  by  reason  of  the 

Elaintiff  having  lent  so  large  a  sum  upon  it.  And  the  appel- 
int  alleges  that  she  was  induced,  by  reason  of  representa- 
tions made  by  plaintiff  and  Shay,  to  purchase  said  premises 
at  a  price  greatly  in  excess  of  their  real  value.  It  appears 
that  the  value  of  the  property  at  the  date  of  her  purchase 
was,  in  fact,  less  than  the  sum  for  which  it  was  mortgaged. 

It  is  not  necessary  for  this  Court  to  determine  whether  the 
allegations  of  appellant's  answer,  if  uncontradicted,  would 
entitle  her  to  any  relief,  because  the  Court  has  found  directly 
against  her  upon  the  gravamen  of  her  complaint.  The  find- 
ings in  substance  are  that  the  relations  between  Shay  and 
the  plaintiff  were  simply  those  of  borrower  and  lender,  and 
that  the  latter  never  had  any  other  interest  in  the  premises 
than  that  of  mortgagee. 

Appellant  demanded  a  submission  of  the  issues  raised  by 
her  answer  to  a  jury,  which  was  refused.  Nothing  is  better 
settled  in  this  State  than  that  it  is  entirely  within  the  dis- 
cretion of  the  Court  to  grant  or  refuse  such  a  demand  in  an 
action  in  equity.  And  this  proceeding,  so  far  as  it  affects 
appellant,  is  purely  one  in  equity.  She  was  made  a  defend- 
ant in  order  that  her  equity  of  redemption  might  be  fore- 
closed, and  for  no  other  purpose. 

The  objection  that  the  Court  appointed  a  receiver  of  the 
rents  and  profits  of  the  premises,  during  the  pendency  of  the 
action,  is  answered  by  the  Code  of  Civil  Procedure,  which 
authorizes  the  appointment  of  a  receiver  where  it  appears, 
as  it  did  in  this  case,  ''  that  the  condition  of  the  mortgage 
has  not  been  performed,  and  that  the  property  is  probably 
insuflScient  to  discharge  the  mortgage  debt."  (C.  C.  P.,  564.) 

We  are  unable  to  discover  anything  in  this  case  which  dis- 
tinguishes it  from  the  ordinary  action  of  foreclosure  in  which 
subsequent  purchasers  are  made  parties  for  the  sole  purpose 
of  having  their  equity  of  redemption  foreclosed. 

Judgment  affirmed. 

We  concur:  Morrison,  C.  J.,  Myrick,  J. 
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Department  No.  2. 


[Filed  February  11,  1881.] 
No.  6618. 

CHABLES  E.  PICKETT,  Appellant, 

vs. 

WTTiLTAM  T.  WALLACE  et  al.,  Respondents. 

JvmDicnoN  OP  Supbkmk  Goitbt  to  Punish  fob  Gontbxft  Aoazmst  Itbblv — 
No  Action  thebkfob.  The  Supreme  Court  has  jurisdiction  to  adju- 
dicate and  punish  for  a  contempt  committed  against  itself,  and  no  ac- 
tion will  lie  against  the  Justices  for  their  proceedings  in  such  a  case. 

JVDOB  NOT  LlABIiB  TO  OlTIL  ACTIONS  VOB  THBIB  JUDICIAL  ACTS,  KTKV 
WHXN  AliliEOXD  TO  HATK  BEEN  DONX    GOBBUPTLT.       JudgCS   of     Gourts 

of  record  of  Superior  or  general  jurisdiction  are  not  liable  to  ciyil 
action  for  their  judicial  acts,  eyen  when  the  acts  are  in  excess  of  their 
juzisdiotion,  and  are  alleged  to  have  been  done  corruptly  and  mali- 
ciously. 

Appeal  from  the  District  Court  of  the  Twenty-third  Judi- 
dftl  District,  City  and  County  of  San  Francisco. 

The  plaintiff  one  morning  at  San  Francisco,  as  the  Su- 
preme Court  was  convening,  mounted  the  bench  and  as- 
sinned  the  seat  of  Justice  Crockett,  claiming  that  that  Justice 
was  not  entitled  to  it.  He  had  to  be  elected  forcibly.  The 
Court  afterwards  adjudged  him  guilty  of  contempt,  and  pun- 
ished him  by  imprisonment  in  the  county  jail.  After  his 
release,  he  commenced  this  action  against  the  defendants, 
tike  then  Justices  of  the  Court;  and  proceedings  were  had  as 
stated  in  the  opinion. 

Ckarlea  E.  Pickett,  for  appellant. 

Ddo8  Lake  and  Wilson  ct  Wilson^  for  respondents. 

By  the  Court: 

Defendants  demurred  to  the  complaint;  the  demurrer  was 
sustained,  and  plaintiff  failing  to  amend,  judgment  went  for 
defendants.    Plaintiff  appealed. 

The  complaint  contains  two  counts.  In  each  count  the 
.  acts  complamed  of  were  committed  while  the  defendants 
were  sittmg  as  the  Supreme  Court  of  this  State.  In  sub- 
stance the  complaint  is  that  the  defendants,  sitting  as  a 
Court,  knowing  that  he  had  not  committed  a  contempt,  and 
not  having  acquired  jurisdiction  over  his  person,  falsely, 
willfully  and  maliciously  adjudged  the  plaintiff  guilty  of  con- 
tempt, and  ordered  his  imprisonment.  The  plaintiff  asked 
judmient  against  defendants  for  $100,000  damages. 

We  are  not  aware  of  any  principle  upon  which  this  action 


118 


The  Pacific  Coast  Law  Joubmal. 


can  be  maintained.  There  is  no  question  bat  that  the  Su- 
preme Court  of  this  State  had  jurisdiction  to  adjudge  as  to 
contempts  and  to  punish  therefor.  It  therefore  had  jurisdic- 
tion of  the  subject-matter.  In  the  recent  case  of  Turpen  vs. 
Booth,  opinion  filed  September  30,  1880,  we  had  occasion  to 
consider  a  case  similar  to  this  in  principle,  and  in  which  we 
referred  to  the  decision  of  the  Supreme  Court  of  the  United 
States  in  Bradley  vs.  Fislier,  13  Wall.  335,  where  it  was  held 
Uiat  Judges  of  Courts  of  record  of  superior  or  general  juris- 
diction are  not  liable  to  civil  actions  for  their  judicial  acts, 
even  when  the  acts  are  in  excess  of  their  jurisdiction,  and 
are  alleged  to  have  been  done  corruptly  and  maliciously. 

We  are  of  opinion  tiiat  the  complaint  shows  upon  its  face 
that  plaintiff  had  no  cause  of  action  against  the  defendants, 
and  that  the  demurrer  was  properly  sustained. 

Judgment  affirmed. 


Department  No.  2. 


\ 


[Filed  January  31,  1881.] 

No.  6599. 

D.  HARNEY,  Appellant. 

vs. 

GEORGE  H.  PORTER  et  al.,  Respondents. 

WaITIHO  VBBinCATION    OF    AnSWEB  to   ^OBN   CoMPIiAINT  DOES  NOT  WaITS 

Specific  Denials.  A  stiptilation  waiving  yerificatdon  of  an  answer 
to  a  sworn  complaint  is  not  a  waiver  of  tiie  effect  of  the  verificatioB 
of  the  complaint,  and  if  snch  answer  does  not  contain  any  spedfie 
denial,  it  is  insufficient. 

Appeal  from  the  District  Court  of  the  Twenty-third  Judi- 
cial jDistrict,  City  and  County  of  San  Francisco. 

J.  M.  Wood,  for  appellant. 
Wm.  Leviston,  for  respondent. 

By  the  Coubt: 

The  complaint  in  this  cause  was  verified.    The  answer  was 
a  general  denial  only.     Service  of  the  answer  was  admitted  by 

Plaintiffs  attorney,  and  ** verification  thereof  waived."    The 
lourt  below  held  the  answer  sufficient.     It  is  here  contended 
that  there  was  a  waiver  of  the  effect  of  the  verification  of 
the  complaint,  and  that  the  answer  need  not  contain  any 
specific  denial. 
We  think  the  answer  was  insufficient. 
Judgment  reversed  and  cause  remanded. 
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In  Bank. 


[FUed  January  31,  1881.] 
No.  6667. 

THE  PEOPLE  EX  rel.  BOAED  OF  STATE  PRISON 
DIRECTORS,  Appellants, 

vs. 

M.  MILES  £T  AL.,  Respondents. 

A  CouBTXB  Claim  Cannot  bs  sxt  up  aoainbt  thb  Stats — Modification  of 
JuDOMBNT  ON  RsHKABiNa.  Where,  in  a  suit  by  the  people  of  the 
State  against  certain  defendants,  one  of  them  set  np  a  counter  claim, 
and  the  Court  below  rendered  judgment  against  the  plaintiff  and  in 
favor  of  the  counter  claim;  and  on  appeal  such  judgment  on  the 
eoimter  claim  was  reversed  and  the  cause  remanded  for  a  new  trial: 
Held,  on  rehearing,  it  appearing  that  the  only  question  involved  on 
the  appeal  was  as  to  whether  a  counter  claim  could  be  set  up  against 
the  State,  and  the  decision  being  in  the  negative,  that  the  judgment 
of  the  Supreme  Court  should  be  so  modified  as  to  strike  out  the  direc- 
tion for  a  new  trial,  and  to  order  judgment  in  accordance  with  the  de- 
cision. 

Appeal  from  the  District  Gonrt  of  the  Sixth  Jtidicial  Dis- 
trict, Sacramento  County. 

Jo.  HamiUon  and  P.  Durdap,  for  appellants. 
N.  Green  Cmiis,  T.  J.  Clune  and  D.    W-   WeUy,  for  re- 
spondents. 

By  the  Ooubt: 

Respondents*  petition  that  this  cause  be  heard  in  bank 
caDs  to  our  attention  the  fact  that  the  Attorney-General  con- 
fined himself  (in  his  points)  to  the  discussion  of  the  propo- 
sition that  the  judgment  against  the  State  was  erroneous  and 
against  law,  because  ''the  law  of  set-off  is  not  applicable  to 
demands  by  the  State  against  an  individual.'*  The  only  ad- 
ditional pomt  made  by  assistant  counsel  for  the  people  was 
that  there  was  no  assignment  of  the  counter  claim  or  set-off, 
alleged  in  favor  of  defendant  Miles,  to  the  defendant  Holmes. 
Our  own  examination  of  the  record  has  not  discovered  any 
error,  except  that  the  Court  below  attempted  to  give  judg- 
ment against  the  State.  Under  these  circumstances,  the 
judgment  of  Department  One  should  be  modified. 

It  is  ordered,  adjudged  and  decreed  that  the  judgment  of 
Department  One  of  this  Court  \>e  modified  by  striking  there- 
from that  portion  tiiereof  which  orders  a  new  trial  nerein, 
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and  by  inserting  instead  thereof  that  the  Court  below  be  di- 
rected to  enter  a  judgment  herein  in  favor  of  defendant 
Hohnes  and  against  the  plaintiff  that  plaintiff  has  no  cause 
of  action  against  defendants,  or  either  of  them,  without 
costs. 

Let  the  remittitur  be  stayed  for  ten  days  from  date. 


Depabtment  No.  1. 


pPiled  February  7,  1881.] 

No.  6931. 

THE  PEOPLE  EX  rel.  the  ATTOBNEY-GENERAL, 

Appellant, 

vs. 

8HERR0D  WITJiTAMS  et  al..  Respondents. 

Rtj.amation  Dibtbiotb  Public  Gobpobationb.  It  is  settled  by  yarioua 
decisions  in  this  Btate  that  a  Beclamation  District  is  a  public  cor- 
poration. 

Lboal  Existkncb  of  Reclamation  Distbict  No.  3.  In  an  action  instituted 
by  the  State  for  the  purpose  of  obtaining  a  judgment  to  the  effect  that 
lieclaination  District  No.  3  had  no  legal  existence,  and  that  its  tmstees 
were  usurpers,  where  there  was  a  judgment  in  the  Court  below  in  favor 
of  the  trustees:    Heldf  that  such  judgment  should  not  be  disturbed. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict, Sacramento  "County. 

A.  L.  Hart,  Attorney-General,  J.  H,  McKune  and  Haynumd 
dt  Allen,  for  appellant. 

O.  W.  Oordoji,  T.  K  WiUiams  and  W.  C.  Van  Fleet,  for 
respondents. 

By  the  Court: 

It  must  be  considered  as  settled  in  this  State  by  the  cases 
of  Dean  vs.  Dams,  61  Cal.  409;  People  vs.  Beclamation  Distrid 
No.  108,  53  Cal.  346,  and  other  cases  in  this  Court,  that  a 
reclamation  district  is  a  public  corporation. 

The  main  purpose  of  the  present  action  is  to  obtain  a  judg- 
ment to  the  effect  that  Beclamation  District  No.  3  was  not 
legally  created  and  has  not  any  legal  existence,  and  that  the 
dSendants,  Williams  and  others,  usurp  the  powers  of  trus- 
tees, etc.  The  Court  below  found  in  favor  of  the  defendants, 
and  on  the  authority  of  Dean  vs.  Davis  and  People  vs.  Becla- 
mation District  No,  108,  mpra,  we  affirm  the  judgment  and 
order. 
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[Piled  February  15,  1881.] 

No.  6717. 

HOME  SECUKITT  BUILDING  AND  LOAN  ASSOGIA- 

TION  OP  ALAMEDA  COUNTY,  Respondent, 

vs. 

HENRY  W.  GEORGE  et  al.,  SAMUEL  ELMORE, 

Appellant. 

PkACTICS   0!V  ApPSAL — DSFBNDANT  APPEIiLANT   CONFINED   TO  POINTB   OF   Db- 

FBN8S  IN  CouBT  BKLOW.  Where  in  an  action  against  a  principal  and 
his  sureties  on  a  bond,  the  principal  pleaded  a  sot-off,  in  which  plead- 
ing the  other  defendants  did  not  unite,  and  after  judgment  against 
them  one  of  the  sureties  appealed:  Held,  that  such  appellant,  as  he 
did  not  unite  in  making  the  defense  in  the  Court  below,  could  not  be 
heard  in  relation  to  it  in  the  appellate  Court. 

Appeal  from  the  District  Court  of  the  Third  Judicial  Dis- 
trict Alameda  County. 

This  was  an  action  gainst  Henry  W.  George,  as  principal, 
and  Samuel  Elmore,  if.  N.  Blasdell,  Joseph  Smith,  J.  L. 
Fernandez,  P.  Leonhard  and  W.  J.  Stratton,  as  sureties  on 
a  bond,  given  by  George  as  treasurer  of  the  plaintiff,  to  re- 
eoTer  $1,929.85,  alleged  to  have  been  wrongfully  and  illegally 
couTerted  by  George  as  such  treasurer.  Defendants  an- 
swered, denying  the  conversion,  and  also  set  up.  by  way  of 
cross-complaint  that  plaintiff  was  indebted  to  George  in 
various  amounts  exceeding  in  the  aggregate  the  amount 
daimed  bj  plaintiff ;  but  on  demurrer  the  cross- complaint 
was  held  msufficient. 

The  judgment  was  in  favor  of  the  plaintiff  for  the  full 
amount  of  its  claim,  with  interest  and  costs. 

Samuel  Elmore,  one  of  the  sureties,  was  the  only  defend- 
ant that  appealed. 

McElrcUh  &  EeUs,  for  appellant. 
H.  A.  Leakey  for  respondent. 

]&)rihe  Coubt: 

There  is  no  error  in  the  case  as  presented  in  the  transcript. 
Conceding  that  any  one  of  the  sureties  might  have  had  tne 
benefit  of  the  set-off  pleaded  by  their  principal  if  they  had 
united  with  him  in  pleading  it,  neither  of  them  did  so  unite. 
The  principal  did  not  appeal.  Only  one  of  the  sureties  ap- 
pealed, and  as  he  did  not  unite  in  making  the  defense  in  the 
Court  below,  he  cannot  be  heard  in  relation  to  it  here. 

Judgment  affirmed. 
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[Filed  February  11,  1881.] 

No.  6574. 

J.  HOWAED  SMITH,  Respondent, 

vs. 
J.  B.  FARGO  ET  ALs.,  Appellants. 

Common  Law  Bond  on  Belbasb  of  Attachment  Valid.  Though  a  bond 
giyen  to  procure  the  release  of  property  from  attachment  do  not  con- 
form to  the  proYisions  of  the  statute  relating  to  undertakings  in  such 
cases,  yet,  if  it  conform  to  the  principles  of  the  common  law,  a  recoxery 
may  be  had  thereon,  as  upon  a  common  law  bond. 

Statutobt  Undebtakino  When  Indispensable.  Where  a  statute  requires  a 
bond  to  be  executed  in  a  particular  form  and  not  otherwise,  no  recoTery 
can  be  had  on  a  bond  prof  essedly.  taken  under  the  authority  of  the  Act 
if  it  does  not  conform  to  it;  but  if  the  statute  merelyprescribesaform, 
without  making  a  prohibition  of  any  other,  a  bond  which  varies  from 
it  may  be  good  at  common  law. 

Bbcitals  in  Bonds  CoNCLxreiyE  Against  Oblioobs.  In  an  action  against 
the  sureties  on  a  bond,  copied  in  the  complaint:  Held,  that  the  reci- 
tals in  the  bond  were  conclusiye  against  the  defendants,  and  need  not 
be  specially  averred  in  the  complaint  or  proved  on  the  trial. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  Dis- 
trict, City  and  County  of  San  Francisco. 

G.  F.  &  W.  H.  Sharp,  for  appellants. 
J,  Howard  Smith,  for  respondent. 

Morrison,  C.  J.,  delivered  the  opinion  of  the  Court: 
On  the  13th  day  of  August,  1875,  one  de  Greayer  brought 
an  action  in  the  Fourth  District  Court  against  W.  J.  Smith 
to  recover  the  sum  of  $4,198,  and  procured  an  attachment  to 
be  issued  against  the  property  of  the  defendant  Smith.  On 
the  18th  day  of  August,  1875,  Smith  appeared  in  the  action, 
and  applied  for  a  discharge  of  the  attachment,  whereupon 
the  defendants  in  this  case  executed  and  delivered  to 
de  Greayer  the  undertaking  sued  upon.  The  undertaking  re- 
cites that  the  actiop  of  de  Greayer  against  Smith  has  been 
commenced,  that  an  attachment  has  been  issued  against  the 

Eroperty  of  Smith,  and  that  such  properhr  has  been  attached 
y  the  Sheriff  under  the  writ:  ''And  whereas  the  said  de- 
fendant is  desirous  of  having  said  property  released  from 
said  attachment:  Now,  therefore,  we,  the  undersigned  resi- 
dents and  freeholders  in  the  City  and  County  of  San  Francis- 
co, in  consideration  of  the  premises,  and  also  in  consideration 
of  the  release  from  said  attachment  of  the  property  attached 
as  above  mentioned,  do  hereby  jointly  and  severally  under- 
take, in  the  sum  of  six  thousand  dollars   gold  coin,  and 
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promise  that  in  caae  the  plaintiff  recover  judgment  in  the 
action,  the  said  defendant  will,  on  demand,  pay  to  the  plain- 
tiff the  amount  of  whatever  judgment  may  oe  recovered  in 
said  action,  together  with  the  percentage,  interest  and  costs; 
the  same  to  be  paid  in  United  States  gold  coin,  if  so  required 
by  tihe  terms  of  tiie  judgment."  The  action  of  De  Greayer  vs. 
Smith  was  prosecuted  to  jud^ent  in  favor  of  the  plaintiff, 
demand  was  duly  made  of  Smith  and  his  sureties  for  payment 
thereof,  and  pavment  was  refused.  The  judgment  was  ad- 
signed  to  the  plaintiff,  and  he  brought  this  action  upon  the 
midertaking.  Judgment  was  entered  in  his  favor  in  the 
Court  below,  and  from  that  judgment  this  appeal  was 
prosecuted. 
Appellant  makes  three  points  upon  this  appeal : 

1.  That  an  action  cannot  be  maintained  m>on  the  under- 
takm^  until  execution  is  returned  unsatisfied  in  whole  or  in 
part,  m  iiie  attachment  suit. 

2.  There  being  no  levy  of  the  attachment,  there  was  no 
consideration  for  the  undertaking*.  The  levy  should  have 
been  averred. 

3.  The  undertaking  was  not  according  to  law. 

In  support  of  the  first  point,  appellant  relies  upon  Section 
562  of  tne  Code  of  Civil  Procedure;  but  that  section  has  no 
application  to  the  case,  for  the  reason  that  the  undertaking 
was  not  given  pursuant  to  Section  540  or  Section  555  of  the 
Code.  It  was  not  a  statutory  undertaking,  and  cannot  be 
held  valid  and  binding  as  such.  It  was  a  common  law  bond, 
and  if  binding  upon  the  sureties  it  must  be  so,  under  the 
principles  of  we  common  law.  This  question  was  before  the 
Court  in  the  case  of  Palmer  vs.  Vance,  13  Cal.  653,  and  it  was 
there  said:  ''The  paper  sued  on  is  not  a  statutory  under- 
takmg;  but  being  founded  upon  a  sufficient  consideration,  is 
valid  as  a  common  law  obli^tion  for  the  payment  of  money. 
A  bond  taken  by  the  Sheriff  is  not  void  for  want  of  confor- 
mity to  the  requirements  of  the  statute,  which,  while  pre- 
scribing one  form  of  action  does  not  prohibit  others;  and  a 
bond  given  voluntarily  upon  the  delivery  of  property  is  valid 
at  common  law."  In  the  case  of  WhUsdt  vs.  Womack,  8  Ala- 
bama, 466,  the  Court  says:  "Where  a  statute  requires  a 
bond  to  be  executed  in  a  particular  form,  and  not  otherwise, 
no  recovery  can  be  had  on  a  bond  professedly  taken  under 
the  autlioniy  of  the  Act,  if  it  does  not  conform  to  it;  but  if 
a  statute  merely  prescribes  the  form,  without  making  a  pro- 
hibition of  any  oHier,  a  bond  which  varies  from  it  mav  be 
good  at  common  law."  (See  also  SeaioeU  vs.  Cohen,  2  Nev. 
Sll.) 
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The  bond  declared  upon  was  given  voluntarily  upon  a  suffi- 
cient consideration,  and  was  good  at  common  law,  according 
to  the  above  authorities. 

The  second  point  is  not  well  taken.  The  bond  recites  ^at 
the  property  of  the  defendant  Smith  had  been  seized  by  the 
Sheriff  under  the  writ  of  attachment,  and  that  the  bond  was 
given  for  the  purpose  of  procuring  the  release  of  such 

froperty  from  me  levy.  In  the  case  of  McMillan  vs.  Dana, 
8  Gal.  339,  it  was  held  that  recitals  in  bonds  are  conclusive 
of  the  facts  stated;  and  in  BewersYS.  Becketal.y  2  Nevada,  150, 
it  is  said  that  "  whetever  the  obligor  recites  in  a  bond  to  be 
true  may  be  taken  as  true  against  him,  and  need  not  be 
averred  in  a  complaint  on  such  bond,  or  proved  on  the  trial." 

But  the  complaint  in  this  case  does  aver  that  the  at- 
tachment was  levied  on  the  property  of  the  defendant  Smith, 
and  the  fact  was  found  by  the  Court.  The  finding  is :  ''  That 
on  the  13th  day  of  August,  1876,  an  action  was  commenced 
in  the  District  Court  of  .the  Fourth  Judicial  District  of  the 
State  of  CaUfomiaf  wherein  S.  de  Greayer  was  plaintiff  and 
W.  J.  Smith  was  defendant,  and  a  writ  of  attachment  was 
thereupon  duly  issued  against  and  levied  upon  the  property 
of  said  defendant,  W.  J.  Smith." 

The  third  point  has  already  been  answered  in  this  opinion. 

We  are  of  the  opinion  that  none  of  the  points  raised  bj 
appellant  are  well  taken,  and  the  judgment  appealed  from  is 
therefore  affirmed. 

We  concur:    Myrick,  J,  Thornton,  J. 


In  Bane. 


[Filed  February  11,  1881.] 

No.  7168. 

J.  De  BABTH  SHOBB  et  al.,  Bespondents, 

vs. 
PBUDENT  BEAUDET  bt  al.,  Appellants. 

Thk  Supbemx  Coubt,  in  a  Pbopkb  Case,  will  fbame  the  Degbeb  to  be 
EiiTEBED  IN  THE  OouBT  BELOW.  Where  in  a  complicated  eqnity  case 
the  Supreme  Court  ordered  a  modification  of  the  judgment  of  the  Court 
below,  and  it  was  deemed  difficult  to  carry  out  the  order:  HM,  on 
application  therefor,  that  a  decree,  to  be  entered  in  the  Court  below, 
would  be  framed  by  the  Appellate  Court. 

Appeal  from  the  District  Court  of  the  Seventeenth  Judicial 
District,  Los  Angeles  County. 
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This  cause  was  first  decided  in  the  Supreme  Court  on 
December  3,  1880,  when  it  was  ordered  that  it  should  be  re- 
manded to  tiie  Superior  Court  of  Los  Angeles  County  with 
directions  to  said  Court  to  modify  its  judgment  so  as  to  ac- 
cord with  the  opinion  then  delivered,  and  the  judgment  so  to 
be  modified  was  affirmed. 

Subsequently  a  petition  was  filed  asking  that  a  decree  be 
framed  by  the  Supreme  Court,  which  was  granted.  After- 
wards forms  of  decree  were  filed  by  both  parties;  and  the 
result  was  the  following  orders  adjudicating  the  decree  to  be 
filed  in  the  Court  below. 

Howard^  Brosseau  &  Howard^  for  appellants. 
OlasseU,  Smith  &  Smithy  for  respondents. 

By  the  Coubt: 

In  the  above  entitled  action  it  is  ordered  and  adjudged  that 
the  Superior  Court  of  the  County  of  Los  Angeles,  to  which 
this  cause  is  remanded,  make  and  enter  the  following  decree 
in  the  place  and  stead  of  the  decree  heretofore  entered  in 
said  action: 

''Upon  the  record  herein,  and  pursuant  to  the  judgment 
and  decision  of  the  Supreme  Court  in  that  behalf,  it  is  her^ 
by  ordered,  adjudged  and  decreed  that  the  entire  capital 
stock  of  the  defendant  corporation,  the  Lake  Vineyard  Land 
and  Water  Association,  be  sold  in  lots  of  100  shares  each  by 
l^Here  insert  the  name  of  whoever  may  be  appointed  Com- 
missioner by  said  Superior  Court]  who  is  hereby  appointed 
a  Commissioner  for  that  purpose,  at  public  auction,  to  the 
highest  bidder  for  cash,  after  twenty  days  public  notice  in 
at  least  one  newspaper  printed  and  published  in  said  Counfy 
of  Los  Angeles.  That  any  of  the  parties  to  this  action  may 
bid  at  such  sale  and  become  purchasers  thereat,  and  that 
said  Commissioner,  on  receipt  of  the  purchase  money  for  any 
lot  or  lots  of  said  stock,  execute  and  deliver  to  the  jjurchaser 
or  purchasers  thereof,  at  said  sale,  a  good  and  sufficient  deed 
of  conveyance,  transfer  and  assignment  of  the  number  of 
shares  of  said  capital  stock  of  said  corporation  so  purchased 
by  such  purchaser  or  purchasers;  said  deed  so  made  by  said 
Commissioner  shall  operate  to  transfer  to  the  purchaser  or 
purchasers  receiving  tne  same  a  good  and  sufficient  title  in 
and  to  all  the  said  capital  stock  purchased  by  such  purchaser 
or  purchasers. 

"And  it  is  further  ordered,  adjudged  and  decreed  that  said 
corporation  and  the  proper  officers  thereof,  upon  presenta- 
tion of  said  deed  or  deeds  of  conveyance,  transfer  and  assign- 
ment, issue  to  the  said  purchaser  or  purchasers,  or  to  such 
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other  person  or  persons  as  the  said  purchaser  or  purchasers 
shall  designate,  a  proper  certificate  or  certificates  for  all  the 
said  shares  of  its  capital  stock  so  purchased  and  conveyed  to 
such  purchaser  or  purchasers,  and  make  suitable  and  proper 
entries  in  that  behalf  upon  the  books  of  said  corporation  tnat 
the  said  persons  to  whom  said  certificates  are  issued  shall 
appear  to  be  the  stockholders  of  said  corporation  upon  said 
books. 

''And  it  is  further  ordered,  adjudged  and  decreed  that  out 
of  the  proceeds  of  the  said  sale  the  said  Commissioner  first 
reimburse  himself  for  all  the  costs  and  expenses  of  the  sale; 
second,  pay  to  the  plaintiflfa  the  amount  of  their  costs  herein 
taxed  at  $168;  and  third,  pay  the  plaintiffs  the  further  sum  of 
sixif-one  thousand  three  hundred  and  sixty-six  60-100  dollars 
($61,366.50),  being  the  amount  advanced  and  contributed  by 
B.  D.  Wilson  in  his  lifetime  to  the  partnership  set  forth  in 
the  complaint,  in  excess  of  the  amount  contributed  by  his 
co-partners,  with  legal  interest  thereon  from  the  twentieth 
day  of  July,  a.  d.  1875,  less  the  sum  of  ,  received 

by  the  plaintiffs  herein  from  the  defendant  corporation;  or  so 
much  thereof  as  the  said  proceeds  will  pay;  and  fourth,  that 
he  divide  the  balance,  if  any,  equally  between  the  plaintiffs 
and  the  defendant,  Victor  Beaudry." 

And  it  is  further  ordered  that  the  blank  space  between  the 
words  "of  "  and  *•  received"  in  lines  17  and  18  of  page  3  of 
the  above  form  of  decree,  be  filed  with  a  statement  of  such 
sum  as  it  may  be  found  upon  an  accounting  therefor  that  the 
plaintiffs  have  received  from  said  defendant  corporation  since 
the  original  decree  was  entered  in  the  Court  below.  And 
that  the  said  Superior  Court  be  and  it  is  hereby  directed  to 
cause  an  accounting  to  be  had  for  the  purpose  of  ascertain- 
ing how  much  money,  if  any,  has  been  received  from  the  said 
defendant  corporation  by  the  plaintiffs  since  the  entrv  of 
said  original  d!ecree,  and  that  such  accounting  be  limited  to 
that  object  exclusively. 

[Note. — Lines  17  and  18,  referred  to  above,  are  in  the  last 
paragraph  of  the  form  of  decree.] 

On  the  same  day  that  the  foregoing  orders  were  filed, 
February  11, 1881,  the  following  additional  order  was  filed  in 
the  same  case : 

By  the  CouBT: 

Ordered  that  the  following  paragraph  in  the  opinion  of 
this  Court,  heretofore  filed  herein,  be  stricken  out: 

"And  the  Court  must  order  and  decree  that  the  said  repre- 
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sentatives  of  Wilson  and  the  said  defendant  Victor  Beaudry 
make  and  execute  to  the  purchaser  or  purchasers  at  said  sale 
a  good  and  sufficient  transfer  and  assignment  in  law  and 
equity  of  the  entire  capital  stock  of  said  corporation,  known 
as  the  'Lake  Vineyara  Land  and  Water  Association.'" 


In  Bane. 


[Filed  February  16,  1881.] 

No.  7333. 

FKANK  W.  GBOSS,  Petitioner, 

vs. 
D.  M.  KEINFIELD,  Bespondent. 

fi&UST  OF  CliBBK  07  SUPBSMS  OOUBT  7IB8T  EUSCTXD  UimBB  NeW  CONSTI- 
TUTION $4,000  PBB  Annum,  and  not  Subjbot  to  LEOiBi<ATiyE  Beduo- 
noN.  The  Clerk  of  the  Supreme  Court  elected  in  1^79,  at  the  first 
election  after  the  adoption  of  the  new  Constitution,  was  elected  while 
Section  755  of  the  Political  Code,  fixing  the  salary  of  that  officer  at 
14,000  per  annum  was  still  in  force;  and  his  term  of  office  commenced 
before  that  section  was  changed  by  the  passage  of  the  amendatory 
Act  of  April  23,  1880,  which  fixed  the  salary  at  $3,000  per  annum: 
Bdd,  therefore,  as  his  compensation  by  express  terms  of  the  Consti- 
tution could  not  be  increased  or  diminished  during  the  term  for  which 
he  was  elected,  that  this  Act  of  April  23,  1880,  reducing  the  salary,  did 
not  apply  during  his  term  of  office. 

SmcT  07  Nbw  Constitution  on  Old  Laws  not  Inoonsibtent  thebewith. 
The  old  lawproTiding  for  the  election  of  Clerk  of  the  Supreme  Court, 
prescribing  his  duties,  and  fixing  his  compensation,  which  was  in  force 
at  the  time  of  the  adoption  of  the  new  Constitution,  not  being  incon- 
sistent therewith,  was  continued  in  force  until  changed,  and  is  to  be 
treated  as  if  the  new  Constitution  had  been  in  force  at  the  time  of  its 
passage. 

Mandate. 

Bdcher  &  Bdchery  for  petitioner. 

By  the  Coubt: 

The  petitioner. was  elected  Clerk  of  the  Supreme  Court 
imder  a  clause  of  Section  10,  Article  XXII,  of  the  Constitu- 
tion, which  provides  that,  '^The  first  officers  chosen  after  the 
adoption  of  this  Constitution  shall  be  elected  at  the  time  and 
in  ine  manner  now  provided  by  law."  And  the  terms  of  office 
of  all  such  officers  are  fixed  by  another  clause  of  the  same 
section.  The  Constitution,  so  far  as  it  ''relates  to  the  elec- 
tion of  officers,"  and  ''  the  commencement  of  their  terms  of 
office,"  went  into  effect  July  4,  1879.  (Sec.  12,  Art.  XXH.) 
The  law  then  in  force  relating  to  the  time  and  manner  of 
electing  officers  was  continued  in  force  until  after  the  election 
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of  the  first  officers  chosen  under  the  new  Constitution. 
And  so  was  the  law  which  fixed  the  commencement  of  their 
terms  of  office.  Before  and  at  the  time  of  the  adoption  of 
the  Constitution  there  was  a  law  in  force  which  provided  for 
the  election  of  a  Clerk  of  the  Supreme  Court,  prescribed  his 
duties,  and  fixed  his  compensation,  and  that  law  not  being 
inconsistent  with  the  Constitution  should  be  treated,  we 
think,  as  it  would  be  if  the  present  Constitution  had  been  in 
force  at  the  date  of  its  passage.     (Sec.  1,  Art.  XXTT.) 

The  same  reason  exists  against  increasing  or  diminishing 
the  compensation  of  the  present  incumbent  during  his  term 
of  office  as  will  exist,  against  increasing  or  diminishing  the 
compensation  of  his  successor  during  his  term  of  office. 
And  it  seems  to  us  that  the  constitutional  prohibition  applies 
as  well  to  the  one  elected  at  the  first  as  it  will  to  those  elected 
at  subsequent  elections  under  the  present  Constitution.  And 
if  so,  it  follows  that  Section  755  of  the  Political  Code  as 
amended  by  the  Act  of  April  23, 1880,  is  inoperative  as  to  the 
compensation  to  be  paid  to  the  Clerk  of  the  Supreme  Court 
whose  term  of  office  nad  commenced  before  the  date  of  said 
enactment;  and  that  said  Clerk  is  entitled  to  receive  the  com- 
pensation as  fixed  by  the  law  in  force  at  the  date  of  the  com- 
mencement of  his  term  of  office. 

Let  the  peremptory  writ  of  mandate  issue  as  prayed  for  in 
the  petition. 

Depabtment  No.  2. 


[Filed  February  17,  1881.] 

No.  6629. 

J.  S.  DTEE,  Appellant, 

vs. 
M.  BEOGAN,  Respondent. 

StSEET  A8SB88MEMTS  IN   SaN    FbANCISCO— AfFIDATIT  OF  DEMAND   SUFFIOIENT 

Evidence  of  Demand.  Under  Section  11  of  the  San  Francisco  Street 
Law  (Stats.  1871-2,  814),  the  affidavit  of  demand  is  sufficient  evidence 
of  such  demand. 

Appeal  from  the  District  Court  of  the  Twenty-third  Judi- 
cial JDistrict,  City  and  County  of  San  Francisco. 

J.  M.  Woody  for  appellant. 
JF.  R.  Taylor y  for  respondent. 

By  theCouBT: 

Flainti£f  brought  his  action  to  foreclose  a  lien  for  work 
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done  on  one  of  the  streefas  of  the  city  of  San  Francisco.  On 
pe  trial  the  assessment,  diagram  and  warrant  described 
^  the  complaint  were  given  in  evidence,  and  the  affidavit  of 
demand  was  offered  in  evidence,  was  objected  to  by  defen- 
™*,  and  was  excluded  by  the  Court. 

The  question  presented  by  this  appeal  is,  Was  the  affidavit 
endence  of  the  demand?  We  are  of  the  opinion  that  it  was, 
^der  Section  11,  Laws  of  1871-2,  pages  814-15. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 


In  Bank. 


[Filed  February  16,  1881.] 
No.  6847. 

JENNIE  BEESON,  Eespondent. 

vs. 

™E  GREEN  MOUNTAIN  GOLD  MINING  COMPANY, 

Appellant. 

o»  By  Widow  fob  Causiho  Death  of  Huhband — ^Bxlations  between 
^'^^Kac  190T  Ihpbopeb  Subject  of  GoNsioEiLiTioN.  In  an  action  by  a 
?^^ow  for  damages  for  cansing  the  death  of  her  husband,  it  is  not 
^pit>per  for  the  jury  to  take  into  consideration  the  rehitions  existing 
^tween  them  at  the  time  of  his  death,  and  the  injury,  if  any,  sustained 
(joD£  ?^  her  in  the  loss  of  his  society. 

^    Civil  Pbocedubb,  Sec.  377 — Meanimo  of  **  Alt,  the  Ciboum- 

^^^CES  OF  the  Oasb."    Li  an  action  by  a  widow  for  damages  for 

^"^l^ing  the  death  of  her  husband,  the  social  and  domestic  relations 

^^Ween  them  and  their  demeanor  towards  each  other  are  parts  of 

**  %11  the  circumstances  of  the  case,"  which  are  proper  subjects  of 

consideration  in  estimating  damages,  as  provided  in  Section  377  of  the 

Code  of  Civil  Procedure. 

Appeal  from  the  District  Court  of  the  Twenty-first  Judicial 
pistnct,  Plumas  County. 
J.  D.  Ooodtpin  and  J.  S.  Chapman^  for  appellant. 
W.  W.  Kellogg  and  B.  H.  F.  Vdriel,  for  respondent. 

Mybick,  J.,  delivered  the  opinion  of  the  Court: 
This  case  was  heard  in  Department  Two  of  this  Court, 
and  the  opinion  of  the  department  was  filed  August  26, 1880. 
Subsequently,  upon  petition  by  the  appellant,  a  hearing  of 
the  case  by  the  Court  in  bank  was  granted,  which  hearing  nas 
been  had.  The  relations  existing  between  Beeson,  the  de- 
ceased, and  the  defendant  and  its  superintendent,  and  the 
responsibility  of  the  defendant  for  the  acts  and  omissions  of 
its  superintendent  were  considered  at  length  in  the  opinion 
of  the  Department;  and  being  of  opinion  that  the  law  con- 
cerning the  same  is  therein  correctly  stated,  we  have  nothing 


130 


The  Pacific  Coast  Law  Joubnal. 


further  to  add  upon  that  branch  of  the  case  except  to  add 
Hough  vs.  Bailway  Company,  100  U.  S.  213,  to  tne  cases 
cited. 

Another  branch,  not  discussed  by  the  Departfaent,  we  will 
here  consider;  that  is,  as  to  the  oorrectness  of  the  following 
instruction  given  to  the  jury  by  the  Court  below,  viz. : 

**  6.  The  Court  instructs  you,  that  if  your  verdict  shall  be 
for  the  plaintiff,  such  damages  maybe  given  by  you  to  plain- 
tiff as  under  all  the  circumstances  of  the  case  may  be  just. 
And  in  determining  the  amount  of  such  damages  you  have 
the  right  to  take  into  consideration  the  pecuniary  loss,  if  any, 
suffered  by  this  plaintiff  in  the  death  of  said  George  Beeson, 
by  being  deprived  of  his  support;  also  the  relations  proved 
as  existing  between  plaintiff  and  deceased  at  the  time  of  his 
death,  and  the  injury,  if  any,  sustained  by  her  in  the  loss  of 
his  society." 

The  appellant  contends  that  the  latter  part  of  this  instruc- 
tion, commencing  with  the  words,  "also  the  relations,"  etc., 
is  erroneous  for  the  reason  that  all  damages  to  be  recovered 
in  actions  of  this  character  are  to  be  measured  by  the  pecu- 
niary loss  sustained  by  the  plaintiff,  and  that  the  relations 
existing  between  the  plaintiff  and  deceased,  and  the  loss 
by  her  of  the  society  of  the  deceased  cannot  be  a  basis  for 
estimating  or  affording  pecuniary  compensation. 

The  statute  of  this  State  (Section  377,  C.  C.  P.)  provides 
that  in  this  class  of  actions  "such  damages  may  be  given 
as  under  all  the  circumstances  of  the  case  may  be  just." 
Under  this  clause  evidence  was  offered  and  received  as 
follows: 

Question  to  plaintiff  as  a  witness  on  her  own  behalf:  "In 
regard  to  the  character  of  your  social  relations,  explain  to 
the  jury  as  nearly  as  you  can  what  they  were."  The  ob- 
jection of  the  defendant  was  overruled.  The  answer  was:* 
"  Our  social  relations  were  always  pleasant.  He  never  spoke 
an  unkind  word  or  done  anything  in  anv  way  to  make  me 
feel  badly.  He  was  always  kind  to  me. '  The  instruction 
above  quoted  had  reference  to  this  testimony. 

It  is  true,  that  in  one  sense,  the  value  of  social  relations 
and  of  society  cannot  be  measured  by  any  pecimiary  stand- 
ard; and  possibly  the  Legislature,  in  enacting  Section  377, 
C.  C.  P.,  may  not  have  intended  to  give  relief  in  that  sense, 
especially  as  the  words  "pecuniary  or  exemplary,"  which 
were  formerly  in  the  section,  were  omitted  in  the  amendment 
of  1873-74;  but  in  another  sense  it  might  be  not  only  possi- 
ble, but  eminently  fitting,  that  a  loss  from  severing  social 
relations  or  from  deprivation  of  socieiy  might  be  measured. 


The  Paoipio  Coast  Law  Jotjrnal.  131 

or  at  least  considered,  from  a  pecuniary  standpoint.  If  the 
instraction  be  good  from  any  point  of  view  presented 
by  the  case,  it  should  be  sustained,  unless  the  ^arty  alleging 
the  error  asked  the  Court  to  give  such  direction  to  the  in- 
straction as  that  it  could  not  be  aimed  at  the  point  of  view 
in  reference  to  which  it  may  be  good. 

If  a  husband  and  wife  were  uving  apart  by  mutual  con- 
sent, neither  rendering  the  other  assistance  or  kindly  offices, 
the  jmy  might  take  into  consideration  the  absence  of  social 
relations  and  the  absence  of  society  in  estimating  the  loss 
sustained  by  either  from  the  death  of  the  other.  So,  if  the 
hnsband  wd  wife  had  lived  together  in  concord,  each  ren.- 
dering  kindly  offices  to  the  other,  such  facts  might  be  taken 
into  consideration;  not,  as  the  books  say,  for  the  purpose  of, 
affording  solace  in  money,  but  for  the  purpose  of  estimating 
pNBCimiary  losses.  The  loss  of  a  kind  husband  may  be  a  con- 
siderable pecuniary  loss  to  a  wife;  she  loses  his  advice  and 
assistance  in  many  matters  of  domestic  economy.  In  Penn. 
B.  B.  Co.  vs.  Goodman,  62  Penn.  St.  R.  339,  the  Court  said, 
referring  to  tibe  use  of  the  word  "companionship,"  that 
"companionship  was  evidently  used  to  express  the  relation 
of  the  deceased  in  the  character  of  the  service  she  performed. 
The  Judge  merely  meant  to  say  that  the  loss  should  be  mea- 
sured by  the  value  of  her  services  as  a  wife  or  companion. 
The  form  of  expression,  perhaps,  was  not  the  best  selection 
of  words,  yet  it  certainly  meant  no  more  than  that  the  pecu- 
niary loss  was  to  be  measured  by  the  nature  of  the  service 
characterized  as  it  was  by  the  relation  in  which  the  parties 
stood  to  each  otiier .  Certainly  the  service  of  a  wife  ispecuni- 
arilj  more  valuable  than  that  of  a  mere  hireling.  The  fru- 
gabty,  industry,  usefulness,  attention  and  tender  solicitude 
of  a  wife  and  tiie  mother  of  children,  surely  make  her  ser- 
Tices  greater  than  those  of  an  ordinary  servant,  and  there- 
fore worth  more.  These  elements  are  not  to  be  excluded 
from  the  consideration  of  a  jury  in  making  a  mere  money 
estimate  of  value." 

Wd  think  that  the  social  and  domestic  relations  of  the 
parties,  their  kindlv  demeanor  toward  each  other,  the  society, 
were  parts  of  "all  the  circumstances  of  the  case"  for  the 
jmy  to  take  into  consideration  in  estimating  what  damages 
would  be  just  from  a  pecuniary  point  of  view,  especially  as 
there  is  nothing  in  the  case  to  show  that  the  jury  were  in- 
structed that  they  might  give  damages  by  way  of  solace. 

It  ia  not  necessary  for  us  to  consider  the  question,  dis- 
cussed by  counsel,  as  to  the  doubt  or  ambiguity  arising  from 
the  use  of  Ihe  words  "heirs  or  personal  representatives" 
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in  the  section  above  referred  to,  or  to  determine,  in  advance, 
how  any  moneys  recovered  in  an  action  brought  bv  more 
than  one  heir  should  be  divided.  It  is  sufficient  for  this 
case  to  state  that  the  plaintiff,  in  her  complaint,  alleged  that 
she  was  the  wife  and  is  the  widow  and  the  heir  of  said  de- 
ceased, and  that  there  are  no  living  issue  of  the  marriage, 
and  that  the  defendant  did  not,  either  by  demurrer  or  answer, 
present  the  point  of  non-joinder.  We  may  remark  that  the 
statutes  of  many  of  the  States  make  j)rovision  for  the  ad- 
justment and  distribution  among  the  heirs  of  the  moneys  re- 
covered; but  the  statute  of  this  State  is  silent  upon  the  sub- 
ject. When  the  matter  shall  be  presented,  it  may  be  that 
much  embarrassment  will  be  felt  in  determining  how  much 
should  go  to  a  widow,  how  much  to  a  minor  and  how  much 
to  an  adult  child,  if  persons  occupying  those  relations  to  the 
deceased  should  be  plaintiffs  or  should  be  entitled  to  recover. 
Until  such  a  case  shall  arise,  we  have  no  occasion  to  consider 
the  question. 

Judgment  and  order  affirmed. 

We  concur:  Sharpstein,  J.,  Thornton^  J.,  McKee,  J. 

I  dissent:  McKinstry,  J. 

I  dissent,  and  will  hereafter  state  the  grounds  of  my  dis-^ 
sent:  Boss,  J. 

I  dissent:  Morrison,  G.  J. 


Department  No.  2. 


■) 


[Filed  January  18,  1880.]    . 

No.  10,566. 

THE  PEOPLE,  Eespondent, 

vs. 

LEONARD  P.  SMITH,  Appellant. 

Criminal  Law — Homicidb — Question  as  to  Fbesuhftion  of  Insanity.  On 
a  murder  trial,  where  the  Gonrt  gave  a  part  of  an  instruction  asked  by 
defendant  to  the  effeot  that  if  at  the  time  of  the  commission  of  £he  act 
charged,  his  mind  was  so  disordered  or  diseased  that  he  was  incapa- 
ble of  distinguishing  good  from  evil,  right  from  wrong,  he  was  irre- 
sponsible and  should  be  acquitted,  but  refused  to  charge  that  '*  further, 
if  the  person  was  in  this  condition  a  short  time  before  the  commission 
of  the  act,  the  presimiption  is  that  he  was  insane  when  he  committed 
it: "    Heldt  that  the  refusal  was  correct. 

Appeals  where  Testimony  Not  Carried  up-^Presumption  in  Favor  op  the. 
Instructions.  If  on  an  appeal  in  a  criminal  case  no  part  of  the  testi- 
mony is  carried  up,  the  Appellate  Court  will  not  reverse  the  judgment 
on  account  of  instructions  alleged  to  be  erroneous,  unless  it  appears 
that  such  instructions  would  have  been  erroneous  under  every  con- 
ceivable state  of  facts. 


The  Pacieio  Coast  Law  Joubnal.  133 

Appeal  from  the  Superior  Oourt  of  Del  Norte  Couiity. 

L.  F.  GoopcTy  for  appellant. 

A.  L,  Harty  Attorney-General,  for  respondent. 

Thobnton,  J.,  delivered  the  opinion  of  the  Court: 

The  defendant  was  by  information  accused  of  murder,  and 
on  the  trial  the  jury  found  him  guilty  of  murder  in  the  sec- 
ond degree.  The  defendant  moved  for  a  new  trial,  which 
was  denied,  and  the  Court  pronounced  sentence  that  the  de- 
fendant be  punished  by  confinement  in  the  State  Prison 
for  the  term  of  ten  years.  The  defendant  appealed  from  the 
order  denying  a  new  trial,  and  from  the  judgment. 

The  only  error  assigned  in  this  Oourt  arises  in  the  refusal 
of  the  Court  to  instruct  the  jury. 

The  counsel  for  defendant  asked  that  the  jury  be  directed 
as  follows: 

"If  you  find  from  the  evidence  that  at  the  time  the  pris- 
oner committed  the  act  charged,  his  mind  was  so  far  disor- 
dered or  diseased  that  he  was  incapable  of  distinguishing 
good  from  evil,  right  from  wrong,  he  was  irresponsible  and 
should  be  acquitted. 

"Further,  if  the  person  was  in  this  condition  a  short  time 
before  the  commission  of  the  act,  the  presumption  is  that  he 
was  insane  when  he  committed  it." 

The  Court  gave  the  instruction  as  requested,  except  the 
portion  italicized.  To  the  refusal  to  give  this  portion  an  ex- 
ception was  reserved  by  the  defendant. 

There  is  no  part  of  the  testimony  in  the  transcript,  and 
when  such  is  the  case  it  is  well  settled  that  this  Court  will 
not  reverse  the  judgment  on  account  of  instructions  alleged 
to  be  erroneous,  "unless  it  appears  that  such  instructions 
wonld  have  been  erroneous  under  every  conceivable  state  of 
facts."  (Peopfe  vs.  Dick,  34  Cal.  655;  People  vs.  Lemson,  16 
Id.  98;  People  vs.  King,  27  Id.  514;  People  vs.  Dick,  32  Id. 
213.)  For  aught  that  we  can  see,  the  portion  of  the  instruc- 
tion refused  may  have  been  entirely  abstract — that  is,  with- 
out any  evidence  on  which  to  base  it.  Such  a  direction  may 
have  led  the  minds  of  the  iury  away  from  the  true  issue  be- 
for  them  for  trial.  (See  also  People  vs.  Donahue,  45  Cal. 
321;  Peopfe  vs.  Strmq,  46  Id.  304.) 

Farther,  it  would  have  been  error  in  the  Court  to  have 

flven  the  portion  of  the  instruction  refused.     (People  vs. 
'rands,  38  Cal.  18a-9.) 
Judgment  and  order  affirmed. 
We  concur:    Myrick,  J.  Sharpstein,  J. 
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Department  No.  2. 


[Filed  Felyuary  17,  1881.] 

No.  7044. 

W.  H.  BEATTT,  Eespondent, 

vs. 

W.  H.  DIXON  ET  AL.,  Appellants. 

Equitable  AcnoN  to  Settle  and  Detebminb  Confused  and  Uncebtaim 
BouNDABiEs  OF  Land.  Where  a  plaintiff  brought  an  action  in  equity 
against  a  large  number  of  defendants  to  settle  and  determine  confused 
and  uncertain  boundaries,  and  alleged  that  they  were  all  owners  in 
severalty  of  a  certain  tract  of  land,  the  boundaries  of  which  through 
lapse  of  time,  carelessness  of  occupants  and  absence  of  natural  menu- 
ments  had  become  confused  and  uncertain;  that  no  one  was  occupy- 
ing according  to  the  original  boundaries  of  his  claim,  thereby  causing 
those  contiguous  to  plaintiff  to  encroach  upon  his  land;  that  all  par- 
ties were  equally  interested;  and  praying  that,  to  avoid  multiplicity  of 
suits,  the  proper  relief  might  be  granted  in  such  action;  and  defend- 
ants admitted  aU  such  sdlegations  except  that  of  encroachment  on 
others,  and  prayed  that  the  true  lines  of  their  several  tracts  might  be 
fixed  and  established:  Held,  that  equity  had  jurisdiction,  and  that 
the  action  might  be  maintained  and  the  necessary  relief  granted. 

AcnoN  TO  Detebmink  Confused  Boundabies — Appointment  of  Judge's  Soh 

AS  COMMISSIONBB  TO  BUN  LiNES  DOES  NOT  DiBQUALIFT  JuDOE.      Where, 

in  an  equity  action  to  settle  and  determine  confused  and  uncertain 
boundaries,  the  Judge  in  the  interlocutory  decree,  directing  the  true 
lines  to  be  ascertained,  appointed  his  son  a  commissioner  to  run  the 
lines:  Held,  that  such  appointment  did  not  disqualify  the  Judge 
from  further  action  in  the  case. 
Amendment  of  Inteblocutobt  Deobee  afteb  Six  Months — Poweb  of  Coubt. 
Where  an  interlocutory  decree  in  an  equity  case  was  amended  more 
than  six  months  after  its  entry,  so  as  to  make  it  conform  to  the  find- 
ings and  judgment  of  the  Court:  Held,  these  being  matter  of  record 
by  which  to  make  the  amendment,  that  the  power  of  the  Court  to  make 
it  was  unquestionable. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict, Sacramento  Ooimty. 

P.  Durdapy  J.  H.  McKune  and  W.  F.  GeorgCy  for  appellants. 
Beaity  &  Vernon  and  R.  C.  Clarke  for  respondent. 

Sharpstein,  J.,  delivered  the  opinion  of  the  Court:- 
This  action  was  commenced  against  nineteen  defendants. 
It  is  alleged,  among  other  things,  in  the  complaint,  that  the 
plaintiflF  and  the  defendants  are  the  owners  in  severalty  of  a 
certain  tract  of  land,  the  boundaries  of  which,  through  the 
lapse  of  time,  the  carelessness  of  occupants  and  the  absence 
of  natural  monuments,  have  become  confused  and  uncertain. 
The  external  lines  of  the  entire  tract,  and  those  describing 
the  several  subdivisions  of  it  have  been  obliterated,  so  that 
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no  one  of  the  defendants  is  occupying  according  to  the 
original  boundaries  of  his  claim,  which  causes  those  occupy- 
ing tracts  contiguous  to  plaintiff's  to  encroach  upon  his  land. 
AU  of  the  parties  are  equally  interested  in  having  said 
boundaries  determined  in  one  action  in  order  to  avoid  multi- 
plicity of  suits  at  law  which  would  necessarily  have  to  be  re- 
sorted to»  if  the  relief  prayed  for  in  this  action  be  denied. 

The  appellants  in  their  answers  do  not  deny  any  of  these 
allegations,  except  that  which  charges  them  with  encroach- 
ing upon  the  lands  of  others,  and  they  pray  that  the  true 
lines  of  their  several  tracts  may  be  fixed  and  established. 

One  of  the  grounds  upon  which  it  is  insisted  that  the 
judgment  in  this  case  should  be  reversed,  is  that  the  facts 
alleged  do  not  constitute  a  sufficient  ground  for  the  inter- 
ference of  a  Court  of  equity.  This  raises  the  question  whether 
the  case  is  one  within  the  exclusive  jurisdiction  of  a  Court 
of  law,  or  of  which  a  Court  of  equity  has  concurrent  juris- 
diction. The  circumstance  that  the  plaintiff  might  obtain 
all  the  relief  to  which  he  is  entitled  in  a  Court  of  law  would 
not  necessarily  oust  a  Court  of  equity  of  jurisdiction  of  the 
case.  There  might,  nevertheless,  be  some  equitable  ground 
upon  which  that  jurisdiction  could  be  upheld— "such  as 
fraud,  or  some  relation  between  the  parties,  which  makes  it 
ttie  duty  of  one  of  them  to  protect  and  preserve  the  bound- 
aries; or  the  prevention  of  a  multiplici^  of  suits;  or  that 
the  question  affects  a  large  number  of  persons,  and  the 
boundaries  have  become  confused  by  the  lapse  of  time,  acci- 
dent or  mistake."  (Wetherbee  vs.  Dunn,  36  Cal.  255). .  One 
writer  on  Equity  Jurisprudence  says:  *'The  reliei  which 
equity  affords  in  the  case  of  confusion  of  boundaries,  is  re- 
ferable to  the  head  of  accident.  When  lands  have  become 
mixed  or  confounded  without  the  fault  of  the  plaintiff,  e(][ui<r7^ 
will  appoint  a  commission  to  settle  the  boundaries. "  (Williard  s 
Eq.  Jur.  56.)  The  prevaUing  doctrine  upon  this  subject  is 
well  expressed,  we  think,  by  Mr.  Tyler,  who  says:  "Prom 
the  cases  examined  it  is  very  clear  that,  both  in  England  and 
in  this  country.  Courts  of  equiiy  will  always  take  cognizance 
of  controversies  in  respect  to  boundaries'  of  land  whenever 
the  parties  cannot  obtain  substantial  relief  in  a  Court  of  law, 
or  where  equitable  circumstances  are  shown,  calling  for  the 
interference  of  a  Court  of  equity;  although,  as  a  rule,  unless 
some  stetute  existe  upon  the  subject,  the  existence  of  a  con- 
troverted boundary  is  not  of  iteelf  alone  a  ground  for  relief 
in  eqnitjr.  Other  circumstances  must  be  shown  which  seem 
te  require  the  interference  of  the  Court."  (Tyler's  Law  of 
Boundaries,  266.) 
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Is  it  shown  that  any  of  these  circumstances  exist  in  this 
case?  Is  it  shown  that  the  question  involved  in  this  action 
affects  a  large  number  of  persons,  and  that  by  proceeding  in 
equity  to  determine  the  controversy  a  multiplicity  of  actions 
at  law  will  be  prevented?  If  so,  the  additional  circumstance 
that  **  the  boundaries  have  become  confused  by  lapse  of  time, 
accident  or  mistake,"  is  all  that  is  required  to  give  a  Court  of 
equity  jurisdiction  of  the  case.  ( Wemerbee  vs.  Dunn,  supra.) 
The  existence  of  these  circumstances  is  alleged  in  ihe  com- 
plaint and  not  denied  in  any  of  the  answers. 

Before  making  its  interlocutory  decree  the  Court  found 
upon  all  the  issues  which  it  could  find  upon  before  the  Com- 
missioner who  was  appointed  to  survey  and  fix  the  bound- 
aries in  controversy  had  reported.  The  appellants  insist 
that  additional  findings  should  have  been  med  after  the  re- 
port was  made,  and  before  entering  the  final  decree.  We  do 
not  think  so.  The  only  question  which  the  Court  had  to  de- 
termine after  the  report  was  made  was  whether  it  should  be 
confirmed.  If  connnned  it  constituted  the  basis  of  the  final 
decree.  There  was  no  occasion  for  any  findings  in  addition 
to  those  upon  which  the  interlocutory  decree  was  based. 

As  to  the  alleged  insufficiency  of  the  evidence  to.  justify 
the  decision  of  tne  Court,  an  examination  of  that  which  has 
been  brought  up  in  the  bill  of  exceptions  satisfies  us  that 
the  evidence,  although  conflicting  upon  some  points,  is  suffi- 
cient to  justify  the  decision. 

The  rulings  of  the  Court  upon  the  trial,  which  were  ex- 
cepted to,  were  not,  as  we  view  them,  erroneous. 

We  know  of  no  authority  upon  which  it  could  beheld  that 
the  appointment  by  the  Jud^e  of  his  son,  as  a  commissioner 
to  run  the  boundary  lines,  disqualified  the  Judge  to  further 
act  in  the  case,  although  the  nxing  of  his  son*s  compensa- 
tion for  such  services  would  devolve  upon  the  Court  of  which 
he  was  the  Judge. 

The  amendment  of  the  interlocutory  decree,  so  as  to  make 
it  conform  to  the  findings  and  jud^ent  of  the  Court,  was 
proper,  although  made  more  than  six  months  after  the  de- 
cree was  entered.  There  being  matter  of  record,  by  which 
ihfi  amendment  could  be  made,  the  power  of  the  Court  to 
make  it  is  too  well  settled  to  admit  of  doubt. 

After  a  careful  consideration  of  the  points  presented  by 
the  appellants,  we  are  satisfied  that  the  order  and  judgment 
of  the  Court  below  X)ught  not  to  be  disturbed. 

Judgment  and  order  appealed  from  affirmed. 

We  concur:  Myrick,  J.,  Thornton,  J. 


f arifu  tejSt  ^m  §mmA 

Vol.  Vn.  Makch  12,  1881.  No.  3. 

Supreme  Court  of  California. 

In  Bane. 


[Filed  February  18,  1881.] 

No.  7614. 

THE  PEOPLE,  ETC.,  ex  rel.  JAMES  C.  PENNIE, 

Ebspondent. 

vs. 

L.  W.  EAN80M,  Appellant. 

JusncBs  OF  THB  Pbacb  Jitdicial  Officebs,  and  to  bb  Electbd  at  thb 
SAMB  TiMB  AS  Statb  Officbbs.  Justices  of  the  Peace  are  jadicial 
officers  within  the  meaning  of  Section  10  of  Article  XXII  of  the  new 
Constitution,  which  provides  that  snch  officers  are  to  be  elected  at  the 
time  and  in  the  manner  that  State  officers  are  elected. 

JirancBs  OF  thb  Pbacb  to  bb  Elbcted  om  Eybn-Numbbbbd  Ybabs— Tbbmb  of 
Thosb  Eijictbd  in  1879  Shobtbnbd  One  Ybab.  Justices  of  the  Peace 
are  of  the  officers  who,  nnder  the  new  Gonstitntion,  are  to  be  elected 
on^the  even-nombered  years,  and  those  elected  in  1879  were  of  the 
officers,  provided  for  by  the  Constitution,  whose  terms  of  office  were 
shortened  one  year  by  Section  20  of  Article  XX. 

Ambsidmbiit  of  1880,  of  Pabt  I  of  Code  of  Civil  Pboobditbb,  Constitu- 
noNAii.  The  Act  of  April  1,  1880.  amending  Part  I  of  the  Code  of 
Civil  Procedure  (Amendments  of  1880,  21)  is  constitutional;  and,  as 
regards  the  duties  of  Justices  of  the  Peace,  it  is  neither  a  local  nor 
special,  but  a  general  law. 

Appeal  from  the  Superior  Court  of  the  City  and  County  of 
San  Francisco. 

Rhodes  &  Baratow  and  L.  Reynolds,  for  appeUant. 
A,  X.  Hartf  Attorney-General,  and  D.    T,  SuUivan,  for 
respondent. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 
This  action  was  brought  to  determine  the  right  of  the  re- 
lator, Pennie,  to  the  office  of  Justice  of  the  Jreace  for  the 
City  and  County  of  San  Francisco  against  the  defendant 
Bansom. 

The  Court  below  found  that  the  defendant  was  on  the  third 
day  of  September,  1879,  duly  elected  a  Justice  of  the  Peace 
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for  said  City  and  County,  and  afterward  qualified  and  en- 
tered upon  the  discharge  of  the  duties  of  said  office,  and 
held  said  office  under  the  election  just  referred  to;  that  the 
relator  did  on  the  second  day  of  November,  1880,  at  a  gene- 
ral election  held  on  said  last  named  day,  receive  the  largest 
number  of  votes,  and  was  on  said  day  elected  a  Justice  of  the 
Peace  for  said  City  and  County;  that  he  was  duly  commis- 
sioned and  qualified  as  such  Justice,  and  afterwards  made  a 
proper  demand  on  the  defendant  that  he  surrender  to  him 
the  said  office,  which  the  defendant  refused  to  do. 

As  conclusions  of  law,  it  was  held  that  the  defendant 
usurped  the  said  office;  that  plaintiff  was  entitled  to  it,  and 
the  Court  rendered  judgment  in  favor  of  relator. 

From  this  judgment  defendant  prosecuted  this  appeal, 
which  brings  before  us  the  validity  of  the  election  of  the  re- 
lator at  the  general  election  of  1880. 

The  tenth  Section  of  Article  XXII  of  the  Constitution  is 
in  these  words : 

**  In  order  that  future  elections  in  this  State  shall  conform 
to  the  requirements  of  this  Constitution,  the  terms  of  all  of- 
ficers elected  at  the  first  election  under  the  same,  shall  be, 
respectively,  one  year  shorter  than  the  terms  as  fixed  by  law 
or  by  this  Constitution;  and  the  successors  of  all  such  officers 
shall  be  elected  at  the  last  election  before  the  expiration  of 
the  term  as  in  this  section  provided.  The  first  officers 
chosen,  after  the  adoption  of  this  Constitution,  shall  be 
elected  at  the  time  and  in  the  manner  now  provided  by  law. 
Judicial  officers  and  Superintendent  of  Public  Instruction 
shall  be  elected  at  the  time  and  in  the  manner  that  State 
officers  are  elected." 

And  the  twentieth  Section  of  Article  XX  is  as  follows : 

**  Elections  of  the  officers  provided  for  by  this  Constitution, 
except  at  the  election  in  the  year  1879,  shall  be  held  on  the 
even-numbered  years  next  before  the  expiration  of  their  re- 
spective terms.  The  terms  of  such  officers  shall  commence  on 
the  first  Monday  after  the  first  day  of  January  next  following 
their  election." 

That  the  Justices  of  the  Peace  were  to  be  elected  at  the  gene- 
ral election  in  1879, -we  have  no  doubt.  They  were  of  the  class 
of  judicial  officers  referred  to  in  the  section  first  quoted.  We 
so  neld  in  McGreiv  vs.  Mayor  of  San  Jose  (opinion  filed  Sep- 
tember 7,  1880),  and  we  are  satisfied  that  that  determination 
was  correct.  Granting  that  the  reason  for  the  insertion  of 
the  last  clause  in  the  above-mentioned  Section  10,  was  as 
contended  for  by  the  learned  counsel  for  appellant,  the 
language  is  broad  enough  to  include  Justices  of  the  Peace, 
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and  we  see  no  reason  to  hold  that  they  were  not  intended  to 
be  inclnded  by  the  framers  of  the  Constitution.  Justices  of 
the  Peace  constitute  a  part,  and  a  most  important  part,  of 
the  Judicial  Department  of  the  State  Government,  by  the 
express  language  of  the  Constitution.  (Article  VI,  Section 
1.)  That  they  are  as  much  judicial  officers  as  any  Justice 
of  this  Court,  or  any  Judge  oi  the  Superior  Court,  we  see  no 
reason  to  doubt. 

We  are  also  of  opinion  that  they  are  of  the  officers  whose 
election,  except  at  the  election  of  1879,  was  to  be  held  on 
the  even-numoered  years  (Art.  XX,  Section  20),  and  that  the 
terms  of  their  office  are  shortened  one  year  by  tiie  provisions 
of  Section  10  of  Article  XXII.  They  are  of  the  omcers  pro- 
vided for  in  the  Constitution,  although  the  powers,  duties 
and  responsibilities  are  to  be  fixed  by  the  Legislature,  and 
the  number  to  be  elected  in  various  political  divisions  is  to 
be  determined  by  the  same  authority.  (See  Art.  VI,  Sec- 
tions 1  and  11.) 

It  may  well  be  contended  that  the  Constitution  has  fixed 
the  dav  of  the  general  election  for  1880,  on  the  first  Tuesday 
after  the  first  Monday  in  November,  ISiSO  (see  Art.  TV,  Sec- 
tion 3,  which  is  the  day  fixed  by  that  instrument  for  the 
election  of  members  of  the  Assembly.)  The  Legislature  has, 
however,  fixed  the  day  last  named  for  the  general  election  by 
a  valid  and  constitutional  law  passed  on  the  sixteenth  day  of 
April,  1880  (see  amendments  to  the  Codes,  77,  amending 
Section  1041  of  the  Political  Code),  and  has  provided  by  law 
for  the  election  of  all  Justices  of  the  Peace  at  the  general 
election  of  1880.  (See  Section  1  of  Act  of  1880,  amending 
portions  of  the  Code  Civil  Procedure — Amendments  to  Codes, 
2h)  The  sections  of  the  Code  of  Civil  Procedure,  as 
amended,  particularly  referred  to  here  are  85,  103  and  110. 

The  Act  is  assailed  as  unconstitutional.  We  have  examined 
it  and  see  no  ground  to  hold  it  to  be  so.  We  find  nothing  in 
it  in  conflict  with  the  Constitution.  As  regards  the  duties  of 
Justices  of  the  Peace,  it  is  neither  local  nor  special,  but  is  a 
general  law  in  that  respect.  But  if  there  is  any  portion  of 
ibe  Act  of  that  character  we  cannot  see  that  it  affects  the* 
question  before  us. 

The  views  herein  expressed  are  in  harmony  with  what  was 
said  by  the  Justices  of  this  Court  in  Barton  vs.  KaUock, 
whether  concurring  or  dissenting. 

The  judgment  of  the  Court  below  is  affimed. 

We  concur:  Morrison,  C.  J.,  Myrick^  J.,  Sharpstein,  J., 
McEee,J. 

I  concur  in  the  judgment:  Boss,  J. 
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In  Bane. 


[Filed  February  17,  1881.] 
No.  7419. 

THOMAS  F.  LANGENOUE,  Petitioner, 

vs. 

JAMES  F.  SHANKUN.  Eespondent. 

Contest  as  to  Public  Land — Subveyob-Genbbai.  Bound  by  Decision  of 
Case  Pbopkbly  befebbed  to  Coubt.  Where  a  settler  on  pnblic  land 
located  upon  it  certain  school  land  warrants,  claiming  the  land  to  be  a 
part  of  the  500,000  acres  donated  to  the  State  and  snbject  to  such 
location,  and  another  person  claimed  the  same  land  nnder  a  State 
patent  for  swamp  land,  and  the  Surveyor-General  referred  the  contest 
between  them  to  the  proper  Court,  wherein  there  was  a  final  judgment 
in  favor  of  the  settler,  and  it  further  appeared  that  the  land  was  a  part 
of  the  500,000  acre  grant:  Heldf  that  the  Surveyor-General  could  not 
resist  recognizing  him  as  the  party  entitled  to  the  land. 

Evidence  and  Rulings  of  Coubt  in  Case  of  Contest  as  to  Public  Land  not 
OPEN  to  Attack  by  Subveyob-Genebal.  Where  a  contest  in  relation 
to  public  land,  arising  before  the  Surveyor-General,  was  properly  re- 
ferred by  him  to  the  proper  Court,  and  there  was  a  final  judgment  in 
favor  of  one  of  the  parties :  Held,  on  application  to  compel  the  Sur- 
veyor-General to  approve  the  successful  party's  application  to  purchase, 
that  said  officer  could  not  call  in  question  the  evidence  on  which  the 
Court  rendered  its  judgment  or  its  rulings  on  matters  of  law. 

New  Constitdtion,  Abt.  XVII,  Sec.  3,  does  not  Affect  Bights  wmcH  at- 
tached PBioB  to  Adoption.  Section  3  of  Article  XVII  of  the  new 
Constitution,  In  relation  to  the  granting  of  public  lands  suitable  for 
cultivation  only  to  actual  settlers,  has  no  application  to  cases  of  land 
where  rights  thereto  attached  prior  to  the  adoption  of  such  Constitu- 
tion. 

Whebs  Contest  as  to  Public  Land  detbbmined,  I^ew  Pabtibs  not  allowed 
to  come  in  by  Intebvention,  Where  there  had  been  a  contest  between 
two  persons  as  to  the  right  to  purchase  certain  public  land,  and  such 
contest,  after  being  referred  to  the  proper  Court,  was  finally  determin- 
ed therein,  and  an  application  was  then  made  to  compel  the  Surveyor- 
General  to  approve  the  application  of  the  successful  party:  Eeld,  that 
new  parties  could  not  be  allowed  to  come  into  such  proceeding  by  in- 
tervention and  prevent  the  enforcement  of  the  judgment. 

Effect  of  Judicial  Detebmination  of  Contest  as  to  Public  Land— Duty 
OF  Subveyob-Genebal — Mandamus.  Where,  in  a  case  of  contest  as  to 
the  right  to  purchase  certain  public  land,  there  had  been  a  reference 
and  final  judicial  determination  of  the  questions  involved  in  favor  of 
*  one  party  and  against  the  other:  Held^  that  it  became  the  duty  of  the 

Surveyor-General,  in  accordance  with  Section  3416  of  the  Political 
Code  and  on  application  therefor,  to  approve  the  application  of  the  suc- 
cessful party  and  that  he  might  be  compelled  to  do  so  by  mandamus. 

Mandate. 

W.  B.  Treadwell  and  W,  C.  Belcher,  for  petitioner. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  application  for  a  writ  of  mandate  to  compel  the 
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Surveyor-Gteneral  to  approve  the  petitioner's  application  for 
the  purchase  of  certain  lands.  The  petition  avers  that  on  the 
16th  of  June,  1862,  under  and  by  authority  of  the  provisions 
of  the  Act  of  the  Legislature  entitled  '^  An  Act  to  provide  for 
the  disposal  of  the  five  hundred  thousand  acres  of  land  granted 
to  this  State  by  Act  of  Congress,  that  the  people  of  the  State 
of  California  may  avail  themselves  of  the  benefits  of  the  eighth 
Section  of  the  Act  of  Congress  approved  April  4, 1841,  Chap- 
ter 16,  entitled  '  An  Act  to  appropriate  the  proceeds  of  the 
sales  of  the  public  lands  and  to  grant  pre-emption  rights,' 
the  following  provisions  are  hereby  enacted,"  approved -May 
3, 1862,  the  Governor  of  the  State  duly  signed  and  issued, 
among  others,  two  certain  land  warrants  for  one  hundred  and 
sixty  acres  each,  numbered  respectively  434  and  550,  and 
which  were  countersigned  by  the  Controller  of  the  State  and 
by  him  deposited  in  me  office  of  the  Treasurer  of  the  State, 
for  sale;  that  afterwards,  to  wit,  on  the  1st  of  July,  1852,  the 
said  Treasurer,  under  and  by  authority  of  the  provisions  of 
said  Act,  upon  an  af)plication  to  him  therefor,  sold  the  said 
warrants  to  the  petitioner,  and  petitioner  became  the  pur- 
chaser thereof,  and  paid  therefor  into  the  treasury  of  the 
State  the  sum  of  six  hundred  and  fifty  dollars  in  lawful  cur- 
rency of  the  United  States;  that  on  the  13th  of  July,  1864, 
the  tract  of  land  in  question,  containing  320  acres,  and 
situated  in  Yolo  County  and  within  the  district  of  lands  sub- 
ject to  sale  at  the  United  States  Land  Office  at  Marysville, 
was  unappropriated  land  belonging  te  the  United  States, 
subject  to  location  by  said  warrants,  and  was  in  the  actual 
occupation  of  petitioner  and  was  unoccupied  by  any  other 
person;  that  at  the  date  last  mentioned  petitioner  had  im- 
provements on  said  land,  and  there  were  not  any  improve- 
ments of  any  description  thereon  except  those  of  the  petitioner, 
nor  was  there  then  any  valid  claim  to  said  land  adverse  to  the 
claim  of  the  petitioner;  that  at  said  last  mentioned  date 
the  said  laud  was,  and  for  more  than  three  months  prior 
thereto  had  been  surveyed  by  authority  of  the  United  States, 
and  a  plat  of  the  township  containing  the  same  had  been  duly 
ajjproved  by  the  United  States  Surveyor-General  for  Califor- 
nia and  filed  in  said  Marysville  Land  Office;  that  on  the  said 
13ih  day  of  July,  1864,  petitioner  presented  to  and  filed  with 
the  Locating  Agent  of  said  State  for  said  Marysville  Land 
District  his  request  and  application  to  purchase  said  land 
from  the  State  of  California  by  the  location  of  said  land  war- 
rants thereon,  which  application  was  accompanied  by  the 
affidavit  of  petitioner,  and  the  affidavits  of  three  disinterested 
persons,  that  there  was  no  valid  claim  existing  upon  said 
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land  adverse  to  the  claim  of  petitioner,  and  that  there  were 
no  improvements  thereon  except  those  owned  by  petitioner; 
that  at  the  time  of  filing  said  application  and  affidavits  peti- 
tioner surrendered  to  said  Locating  Agent,  in  payment  for 
said  land,  the  said  land  warrants;  mat  on  the  14th  of  July, 
1864,  the  said  Locating  Agent  indorsed  on  said  application 
his  acceptance  thereof,  and  thereafter,  on  the  same  day,  made 
and  filed  with  the  Begister  of  said  United  States  Land  Office 
at  Marysville,  an  application  to  the  United  States  on  behalf 
of  the  state  of  California,  for  the  said  land,  as  a  part  of  the 
grant  of  500,000  acres  of  land  made  to  said  State  by  the  Act 
of  Congress  entitled  **  An  Act  to  appropriate  the  proceeds  of 
the  sales  of  the  public  lands,  and  to  grant  pre-emption  richts," 
approved  September  4,  1841,  and  in  accordance  wim  the 
eighth  section  of  said  Act,  and  specified  in  his  said  applica- 
tion that  said  land  was  to  be  taken  by  the  location  of  said 
warrants  434  and  550;  that  on  the  24th  of  October,  1867,  the 
said  Locating  Agent  indorsed  on  the  said  application  so  made 
by  this  petitioner,  a  certificate  that  he,  said  Locating  Agent, 
had  located  the  said  land  as  a  portion  of  the  lands  of  the  said 
State,  at  the  request  and  for  the  use  of  this  petitioner*  and 
thereafter,  on  the  same  day,  filed  said  application,  with  the 
accompanying  affidavits  and  certificates,  in  the  office  of  the 
Surveyor-General  of  said  State,  and  then  and  there  delivered 
to  said  Surveyor-General  the  said  warrants;  that  on  the  3d 
day  of  February,  1876,  the  said  land  was  listed,  approved 
and  certified  by  the  United  States  to  the  State  of  California, 
as  a  part  of  said  grant  of  500,000  acres  of  land,  which  listing 
and  certification  was  made  under  and  in  pursuance  of  the 
said  application  so  made  to  the  United  States  by  said  Locat- 
ing Agent,  and  not  otherwise,  and  the  title  to  said  land  there- 
upon vested  in  said  State,  and  has  since  remained  so  vested; 
that  afterwards,  to  wit,  on  the  8th  of  February,  1877,  and 
while  said  land  so  remained  in  the  actual  occupation  of  pe- 
titioner, and  while  the  same  remained  so  improved  by  hun, 
one  Tiery  Wright  filed  in  the  office  of  the  Surveyor-General 
of  said  State  his  application  to  purchase  said  land  from  said 
State,  and  that  on  the  17th  of  September,  1877,  said  Wright 
filed  with  the  said  State  Surveyor-General  a  written  demand 
that  the  contest  arising  by  reason  of  said  applications  of 
said  Wright  and  of  petitioner  be  referred  to  the  proper  tri- 
bunal for  trial — whereupon,  on  the  18th  of  September,  1877, 
said  Surveyor-General  duly  made  and  entered  an  order 
referring  said  contest  to  the  Sixth  Judicial  District  Court  in 
and  for  Yolo  County;  that  on  the  21st  of  September,  1877,  a 
duly  certified  copy  of  said  order  of  reference  was  filed  in  the 
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office  of  the  Clerk  of  said  District  Court,  and  thereafter,  on 
the  22d  of  September,  1877,  said  Wright  commenced  an  ac- 
tion in  said  Court  against  petitioner  to  determine  said  con- 
test, which  action  was  duly  transferred  to  the  District  Court 
in  and  for  the  County  of  Sacramento;  that  such  proceedings 
were  had  in  said  cause,  that  on  the  26th  of  July,  1878,  the 
said  District  Court  in  and  for  Sacramento  County  made  and 
entered  its  decision  and  judgment  therein,  whereby  it  found 
and  decided  that  the  facts  hereinbefore  set  forth  were  true, 
and  that  the  said  land  had  been  sold  by  the  said  State  to 

Etitioner,  and  adjudged  that  petitioner's  application  for  said 
id  was  ^ood  and  valid,  and  that  the  said  application  of  the 
said  Wrignt  was  invalid,  and  that  he  had  no  right  to  pur- 
chase the  said  land;  that  subsequently,  to  wit,  on  the  20tn  of 
July,  1880,  the  said  judgment  of  the  District  Court  was,  on 
appeal,  in  all  thin^  affirmed  by  the  Supreme  Court  of  said 
State,  and  a  remittitur  directed  to  be  issued  to  the  Superior 
Court  thereof  in  and  for  said  County  of  Sacramento;  tnat  on 
the  4th  of  September,  1880,  the  remittitur  was  duly  filed 
with  the  Clerk  of  said  Superior  Court,  and  on  the  same  day 
petitioner  filed  in  the  office  of  the  said  Surveyor-General  duly 
certified  copies  of  the  judgment  of  said  District  Court  and  of 
the  remittitur  of  said  Supreme  Court,  and  thereupon  requested 
and  demanded  that  said  Surveyor-General  approve  the  appli- 
cation of  petitioner  for  the  purchase  of  said  land,  which  re- 
quest and  demand  he  refusied  to  comply  with,  and  still  so 
.  refuses. 

In  answer  to  the  petition  the  Surveyor-General  denies  that 
on  the  13th  of  July,  1864,  the  land  in  question  was  subject 
to  location  with  the  land  warrants  mentioned  in  the  petition, 
or  in  any  other  manner,  and  denies  that  at  any  time  after 
the  2l8t  day  of  August,  1862,  the  said  land  was  unappropri- 
ated land  belonging  to  the  United  States,  but  avers  that  at 
Ihe  date  last  mentioned  a  portion  of  the  said  land  was 
'*  claimed  to  be  the  property  of  the  State  of  California,  and 
at  said  date  the  State  of  California,  by  the  executive  thereof, 
and  in  pursuance  of  law,  did  issue  and  grant  a  patent  for 
said  land  to  one  Tiery  Wright,  whereby  the  title  to  said  last 
described  tract  of  land,  so  far  as  tiie  State  of  California  then 
had  or  shofild  thereafter  acquire  title  thereto,  was  vested  in 
the  said  Wright.  This  patent  is  annexed  to  and  made  a  part 
of  respondent's  answer,  and  shows  affirmatively  that  it  was 
isBued  for  swamp  land. 

The  respondent  also  in  his  answer  denies  that  on  the  13th 
of  July,  1864,  there  was  no  valid  claim  existing  upon  the 
land  described  in  the  petition  adverse  to  the  claim  of  the 
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petitioner,  but  alleges  that  the  title  to  a  portion  thereof  had 
been  passed  by  the  State  to  Tiery  Wright  by  virtue  of  the 
patent  already  mentioned. 

Further  answering,  respondent  denies  that  the  copy  of  the 
finaljudginent  filed  in  his  office  by  petitioner,  '*  shows  that 
the  District  Court,  *  *  or  that  any  other  Court,  decided 
or  found  in  any  cause  whatever  that  the  land  in  the  petition 
herein  described  had  been  sold  by  the  State  to  the  petitioner 
herein,"  and  denies  that  the  petitioner  ever  made  any  legal 
application  for  the  land  in  question,  or  that  petitioner's 
application  to  the  State  Locating  Agent  was  autnorized  by 
law,  or  that  the  latter  had  authority  to  make  the  location. 

The  only  other  defense  to  the  application  for  the  writ  made 
by  the  respondent  is,  that  by  affidavits  on  file  in  his  office 
the  land  in  controversy  is  shown  to  be  suitable  for  cultivation, 
and  that  petitioner  has  not  shown  that  he  is  an  actual  settler 
thereon,  which,  respondent  claims,  he  must  do  by  reason  of 
Section  3  of  Article  XVII,  of  the  present  Constitution,  before 
respondent  is  authorized  to  approve  the  application  of  peti- 
tioner. 

Neither  the  denials  nor  the  affirmative  averments  of  re- 
pondent's  answer,  nor  both  combined,  show  sufficient  cause 
for  withholding  the  writ  asked  for. 

1.  There  is  nothing  in  the  objection  that  the  Surveyor- 
General  had  not  the  power  to  make  the  order  of  September 
18,  1877,  referring  the  contest  between  petitioner  and  Wright 
to  the  proper  Court  for  determination.  The  ground  of  the 
objection  is  that  the  State  had  already  issued  a  patent  to 
Wright  for  a  portion  of  the  land.  But  that  patent  was  for 
swampland,  and  it  is  undisputed  that  all  the  land  in  question 
here  formed  part  of  the  oOO,000-acre  grant.  The  patent 
therefore  conveyed  nothing.  {People  vs.  Strattan,  25  Cal. 
242,  and  other  cases  in  this  Court. 

If,  as  is  now  urged  by  the  Surveyor-General,  that  patent 
conveyed  to  Wright  the  title  the  State  acquired  to  the  land 
described  in  it,  it  is  difficult  to  understand  why  the  latter 
filed  the  application  of  September  17,  1877,  for  the  purchase 
of  a  portion  of  the  same  land,  and  thus  brought  about  the 
contest  which  was  determined  adversely  to  him  by  the  Courts. 
It  is  evident,  however,  that  Wright  knew,  when  he  did  so, 
that  by  the  patent  he  got  nothing. 

2.  "The  respondent  cannot  be  permitted  in  this  proceeding  to 
call  in  question  the  evidence  on  which  the  judgment  in  Wright 
vs.  Langenour  was  based,  or  the  rulings  of  the  Court  in  that 
action  on  matters  of  law. 

The  Legislature,  in  Section  3414  of  the  Political  Code,  has 
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made  provision  for  the  reference  by  the  Surveyor-General  of 
sach  a  contest  as  arose  in  his  office  between  the  petitioner 
aod  Wright  to  the  appropriate  Court  for  determination;  and 
further  provided  as  follows:  "Section  3415 — After  such 
order  is  made,  either  party  may  bring  an  action  in  the  Dis- 
trict Court  of  the  county  in  which  the  land  in  question  is 
sitaated  to  determine  the  conflict,  and  the  production  of  a 
certified  copy  of  the  entry  made  by  either  the  Surveyor- 
General  or  the  Register,  gives  the  Court  full  and  complete 
jurisdiction  to  hear  and  determine  the  action.'' 

"Section  3416 — Upon  filing  with  the  Surveyor-General 
or  Register,  as  the  case  may  be,  a  copy  of  the  final  judgment 
of  the  Court,  that  officer  must  approve" the  survey  or  location, 
or  issue  the  certificate  of  purchase  or  other  evidence  of  title 
in  accordance  with  such  judgment." 

When,  under  these  provisions  of  the  Political  Code,  a 
contest  has  been  transferred  to  the  Court  for  determination, 
the  Court  requires  **fuU  and  complete  jurisdiction  to  hear 
and  determine  "  the  contest,  and  as  a  necessary  result  the 
Surveyor-General  has  no  longer  the  power  to  determine  any 
question  of  law  or  fact  involved  in  the  matter — the  very 
purpose  of  the  law  being,  in  such  cases,  to  take  from  the 
Surveyor-General  that  power  and  to  vest  it  in  the  Court. 
The  sole  duty  of  the  Surveyor-General  thereafter  is  that 
prescribed  by  Section  341&--*'to  approve  the  survey  or 
location,  or  issue  the  certificate  of  purchase  or  other  evidence 
of  title  in  accordance  with ''  the  judgment  of  the  Court.  It 
is  not  necessary,  nor  does  the  statute  contemplate  that  the 
Surveyor-General  should  be  a  party  to  the  action  instituted 
to  determine  the  contest.  The  law  specially  enjoins  on  his 
part  action  in  accordance  with  such  judgment,  and  his  refusal 
to  act  in  accordance  therewith  may  be  compelled  by  manda- 
mus. (Sec.  3416,  Political  Code,  and  Sec.  1085  of  Code  of 
Civil  Procedure.) 

That  the  title  to  the  land  in  question  here  is  in  the  State  is 
not  denied  by  the  answer  of  the  respondent,  and  that  it  was 
ac(juired  by  the  location  of  the  petitioner's  land  warrants  for 
which  the  State  received  the  petitioner's  money  is  also  not 
denied.  The  title  thus  acquired  by  the  State  was  for  the 
benefit  of  the  petitioner.  {Bhidworth  vs.  Lake,  33  Cal.  262), 
and  the  State  is  estopped  from  denying  it. 

3.  Section  3  of  Article  XVII  of  the  present  Constitution 
has  no  application  to  the  present  case,  for  the  reason  that 
the  rights  of  the  petitioner  attached  to  the  land  long  prior 
to  its  adoption.     (Cases  atwra.) 

4.  The  application  of  Hennagin  to  intervene  in  the  pro- 


146 


The  Pacific  Coast  Law  Journal. 


ceeding  must  be  denied.  His  petition  is  based  on  an  alleged 
application  made  by  him  on  the  17th  day  of  September, 
1880,  to  purchase  the  land  from  the  State.  There  wduld  be 
no  end  to  cases  of  this  character  if,  after  judgment  has  been 
entered  in  an  action  to  determine  the  right  of  contestants  to 
purchase,  new  parties  can  come  in  to  prevent  the  enforce- 
ment of  such  judgment.  Section  387  of  the  Code  of  Civil 
Procedure  does  not  authorize  an  intervention  under  such 
circumstances. 

5.  It  having  been  determined  by  the  Court  in  the  action  of 
Wright  vs.  Langenour^  that  the  application  of  the  petitioner 
for  the  purchase  of  the  land  in  dispute  was  good  and  valid, 
and  that  the  application  of  Wright  therefor  was  invalid,  it 
becomes  the  duty  of  the  respondent,  by  virtue  of  Section 
3416  of  the  Political  Code,  to  approve  petitioner's  applica- 
tion. 

Let  the  writ  issue  as  prayed  for. 

We  concur:  Thornton,  J.,  Sharpstein,  J.,  Myrick,  J. 


Department  No.  2. 


[Filed  October  25,  1880.] 

No.  6843. 

GRANT  vs.  WHITE. 

The  rule  regarding  the  execution  of  instruments  by  mar- 
ried women  is  correctly  stated  in  Jones  on  Mortgages,  Sec- 
tion 538. 

[The  rule  is,  that  the  notary's  certificate  is  conclusive, 
unless  it  be  alleged  and  proved  that  there  was  fraud,  duress, 
or  imposition  connected  with  the  acknowledgment,  and  that 
the  grantee  or  mortgagee  had  notice  of  such  fraud,  duress, 
or  imposition.] 

We  are  of  opinion  that  no  ground  appears  for  setting  aside 
the  default  of  the  defendant,  Sarah  L.  White.  It  does  not 
appear  but  that  Mr.  Venable  was  authorized  to  represent 
her.  We  do  not  see  that  fraud  or  imposition  was  practiced 
upon  her  at  the  time  of  the  execution  of  the  mortgage,  and 
we  are  of  opinion  that  there  was  nothing  improper  in  the 
professional  conduct  of  Mr.  Yenable.  We  think  the  rule 
regarding  the  execution  of  instruments  by  married  women 
is  correctly  stated  by  Mr.  Jones  in  his  work  on  Mortgages, 
Section  538. 

Judgment  and  order  afiSrmed. 
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Department  No.  2. 


[Filed  February  18,  1881.] 
No.  6655. 

8.  O.  HOUGHTON,  Appellant, 

vs. 

JOHN  STEELE  and  J.  G.  EASTLAND,  Executors,  etc., 

OP  P.  C.  LANDER,  Deceased,  Respondents. 

ComnnoNs  Subbbqusnt — No  Adyastaqe  op  Non-pebfobicanob  to  bs  taken 
BT  Pabtt  Pbeybntino  Pbbfobmancb.  The  performance  of  a  condition 
snbeeqaent  may  be  excused  by  the  obstmction  or  prevention  of  the 
other  party,  and  in  snch  case  the  latter  cannot  take  advantage  of  the 
want  of  performance. 

Appeal  from  the  District  Court  of  the  Nineteenth  Judicial 
Bisbrict,  City  and  County  of  San  Francisco. 

Houahton  (k  Reynolds^  for  appellant. 
0.  P,  Evans,  for  respondents. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 
For  the  purposes  of  this  case,  it  may  be  admitted  that  the 
deed  of  Donner  to  Yontz  contained  a  condition  subsequent, 

rn  a  breach  of  which  Donner  might  by  entry  have  avoided 
deed,  and  been  restored  to  his  original  seizin.  Still  the 
performance  of  this  condition  by  Yontz  might  have  been  ex- 
cosed  by  the  obstruction  or  prevention  of  the  performance 
by&e  grantor  Donner.  (Marahcdl  vs.  Craigy  I  Bibb.  389; 
Mogors  vs.  Mckman,  2  Id.  217;  1  Roll.  Ab.  453;  1  Lomax's 
Dig.  274.)  On  this  point  the  Court  found  as  follows :  ' '  That 
John  Yontz  has  dulv  performed  all  the  conditions  on  his  part 
to  be  performed,  wnich  are  mentioned  in  said  deed  of  April 
10,  18io8,  except  so  far  as  he  has  been  prevented  from  per- 
forming said  conditions  by  said  George  Donner  and  the 
{daintiff  in  this  action;  and  as  to  the  performance  of  such 
part  of  the  conditions  in  said  deed  to  be  performed  by  said 
Yontz,  and  which  he  has  been  prevented  from  performing  by 
plaintiff  and  his  grantor  Donner,  said  Yontz  and  his  succes- 
sors in  interest  are  excused."  This  finding  is  inserted  in 
the  conclusions  of  law,  but  it  nevertheless  finds  facts. 

It  is  nr^ed  by  appellant  that  this  finding  is  not  sustained 
hr  the  evidence.  We  have  examined  the  evidence,  and  are 
of  opinion  that  the  finding  cannot  be  disturbed  on  that 
ground.  There  is  some  conflict  in  the  evidence,  but  there  is 
sufficient  to  justify  the  finding  in  question. 
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Yontz  having  been  excused  by  Donner  from  the  perform- 
ance of  the  condition,  neither  he  nor  plaintiff  can  take  ad- 
vantage of  the  want  of  performance.  This  is  conclusiye  of 
the  case,  and  the  Judgment  and  order  are  therefore  affirmed. 

We  concur:    Morrison,  C.  J.,  Myrick,  J. 


Department  No.  2. 


[Filed  February  16,  1881.] 
No.  7216. 

FABTON  SMITH,   Respondent, 

vs. 

D.  H.  ARNOLD,  Appellant. 

Instbuction  taking  from  Jubt  Consideration  of  Isscte  matrriai.  to  Loa- 
INO  Party,  Error.  In  an  action  by  A,  claiming  to  be  owner  byvirtoe 
of  a  bill  of  sale  from  B  of  certain  personal  property,  against  a  Sherifl 
for  seizing  the  same  as  the  property  of  others,  where,  after  evidence 
pro  and  con  had  been  heard  as  to  B's  ownership,  the  Court,  against 
defendant's  objection,  charged  the  jury  '*  that  unless  defendant  shows 
by  a  preponderance  of  evidence  that  plaintiff  was  not  a  purchaser  in 
good  faith  and  for  a  valuable  consideration  of  the  property  in  con- 
troversy, they  must  find  for  plaintiff, "  and  there  was  a  verdict  for 
plaintiff :  HM,  that  the  instruction  in  effect  took  from  the  jury  the 
consideration  of  the  issue  as  to  whether  the  property  had  belonged  to 
B,  and  was  therefore  erroneous. 

Appeal  from  the  Superior  Court  of  Colusa  County. 

J.  C.  Denalf  for  appellant. 
Hart  &  Hart,  for  respondent. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 

This  action  was  instituted  to  recover  of  the  defendant 
certain  personal  property,  which  it  is  alleged  by  plaintiff  he 
was  the  owner  of,  and  that  defendant  unlawfully  detains  it 
from  him.  The  defendant  hj  his  answer  denied  plaintiff's 
alleged  ownership,  and  justified  the  said  taking  and  deten- 
tion by  him  as  Sheriff  of  the  County  of  Colusa,  under  cer- 
tain writs  of  attachment  which  came  to  his  hands  to  be 
executed  in  two  certain  actions  issued  out  of  the  District 
Court  for  the  county  aforesaid,  in  one  of  which  said  actions 
one  George  W.  Ware  was  plaintiff,  and  Ah  Sam,  See  Sing, 
Ma  Ah  Ming  and  Ehen  Kong  were  defendants,  and  in  th€ 
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other  of  said  actions  Bhen  Eong  was  plaintiff,  and  AIi  Sam, 
See  Sin^  and  Ma  Ah  Ming  were  defendants;  that  under 
these  said  writs  he  seized  and  took  into  possession  and  holds 
the  property  sued  for,  which  is  the  property  of  the  above 
named  Ah  Sam,  See  Sing  and  Ma  Ah  Ming.  The  cause  was 
tried  by  a  jury,  who  returned  a  verdict  for  the  plaintiff  that 
defendant  return  the  property  or  pay  the  value  thereof,  as- 
sessed at  1100.  Defendant  moved  for  a  new  trial,  which  was 
denied,  and  he  appealed  to  this  Court  from  the  order  deny- 
ing a  new  trial  and  from  the  judgment. 

It  is  urged  here  that  the  evidence  is  insufficient  to  sustain 
the  verdict.  We  have  examined  the  evidence,  and  are  of 
opinion  that  there  is  some  evidence  to  sustain  the  verdict  on 
every  point  on  which  the  case  was  contested,  and  that  it  (the 
▼erdict)  should  not  be  disturbed  on  any  such  ground. 

The  plaintiff  claimed  to  make  out  title  to  the  property  by 
virtue  of  a  biU  of  sale  from  one  Lin  Song  to  him.  The 
ownership  of  Lin  Song  was  put  in  issue  by  the  pleadings,  and 
evidence  on  that  issue  'pro  and  con  had  been  offered  on  the 
trial  and  was  before  the  jury  for  consideration.  In  this  con- 
dition of  things,  the  Court  instructed  the  jury  ''that  unless 
the  defendant  shows  by  a  preponderance  of  evidence  that 
the  plaintiff  was  not  a  purchaser  in  good  faith  and  for  a  val- 
nable  consideration  of  the  property  in  controversy,  they 
must  find  for  the  plaintiff." 

By  this  direction  the  Court  in  effect  took  from  the  jury  the 
consideration  of  the  issue  as  to  whether  the  property  sued 
for  was  the  property  .of  Lin  Song,  the  vendor  of  the  plaintiff. 
If  the  jury  came  to  the  conclusion  that  Lin  Song  never  owned' 
the  property  sued  for,  it  was  not  necessary  for  them  to  deter- 
mine any  other  issue.  If  this  issue  was  found  against 
plaintiff,  that  was  an  end  of  his  case.  This  instruction  was 
a  misdirection.  On  account  of  this  error  a  new  trial  should 
have  been  granted. 

It  was  contended  by  plaintiff  that  this  instruction  was  not 
excepted  to  by  the  defendant.  But  on  an  examination  of  the 
record  we  find  that  it  was.  The  statement  of  the  exception 
was  inserted  near  the  end  of  the  statement — an  unusual 
place;  still  the  record  of  the  case  shows  that  the  point  was 
reserved  by  exception. 

It  follows  from  the  foregoing  that  the  judgment  and  order 
denying  a  new  trial  must  be  reversed,  and  the  cause  re- 
manded to  the  Superior  Court  of  the  County  of  Colusa  to  be 
tried  anew.     So  ordered. 

We  concur:  Sharpstein,  J.,  Myrick,  J. 
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Department  No.  2. 


[Filed  February  15,  1881.] 

No.   6368. 

MABIA  B.  JUDAH,  Executrix,  etc.,  Eespondent, 

vs. 
JOHN  FREDEBICKS,  Appellant. 

AonoM  BT  Exkgutobs — Failubb  to  Allege  bepbeskntattvb  capacitt  as 
Issuable  Matteb  of  Fact  fatal  on  Genebal  Dbmubbbb.  Where, 
in  an  action  by  an  executrix  as  such,  the  only  averment  in  the  com- 
plaint of  her  representative  capacity  was,  **  that  she  is  the  duly  ap- 
pointed, qualified  and  acting  executrix  of  the  last  will  and  testament 
of  John  Ferguson,  deceased, "  and  a  general  demurrer  thereto  was  over- 
ruled, and  judgment  rendered  for  plaintiff :  Held,  on  appeal,  that 
there  was  no  sufficient  averment  of  the  fact  that  she  was  the  personal 
representative  of  the  estate  of  John  Ferguson,  deceased;  that  the 
complaint  therefore  did  not  show  a  right  of  action;  that  the  demuirer 
should  have  been  sustained,  and  that  the  judgment  was  erroneous. 

Pleading  of  bepbbsentative  capacity  bt  Executob  ob  Administbatob 
MUST  be  in  Dibect  AND  ISSUABLE  FoBM.  lu  an  aotiou  by  an  execu- 
tor or  administrator,  it  is  necessary  for  the  plaintiff  to  allege  in  a 
direct  and  issuable  form  that  he  is  such  executor  or  administrator; 
and  it  is  not  sufficient  to  make  the  allegation  merely  as  descriptio 
persoTue. 

Appeal  from  the  County  Court  of  the  City  and  County  of 
San  Francisco. 

P.  B.  Laddy  for  appellant. 

O.  F.  &  W.  H.  Snarpy  for  respondent. 

Morrison,  C.  J.,  delivered  the  opinion  of  the  Court: 
This  action  is  brought  to  recover  a  certain  tract  of  land 
situate  in  the  City  and  County  of  San  Francisco,  the  allega- 
tion in  the  complaint  being  that  the  property  in  controversy 
was  leased  by  one  John  Ferguson  to  tne  defendant.  The 
complaint  avers :  That  ''Maria  B.  Judah,  of  the  City  and 
County  of  San  Francisco,  plaintiff  in  the  above  entitled  ac- 
tion, complains  of  John  Fredericks,  of  said  city  and  county, 
and  for  cause  of  action  alleges :  That  she  is  the  duly  ap- 
pointed, qualified  and  acting  executrix  of  the  last  will  and 
testament  of  John  Ferguson,  deceased."  It  then  proceeds 
to  set  forth  the  lease  from  Ferguson  to  defendant,  alleges 
that  the  same  has  expired,  that  notice  to  surrender  the  pos- 
session has  been  given  in  accordance  with  the  provisions  of 
the  statute,  and  the  unlawful  withholding  of  the  property  by 
the  defendant.  To  this  complaint  a  general  demurrer  was 
filed  by  the  defendant,  which  was  overruled  by  the  Court. 
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The  question,  and  the  only  question  which  it  will  be  ne- 
cessary for  the  Court  to  consider,  relates  to  the  suflSciency 
of  the  complaint.  If  the  complaint  was  defectiye  in  sub- 
stance, the  demurrer  should  nave  been  sustained,  and  the 
judgment  entered  upon  it  cannot  stand. 

Tde  action  is  based  upon  a  contract  made  with  Ferguson, 
who,  it  is  claimed,  was  the  plaintiff's  testator,  and  conse- 
quently it  was  necessary  for  the  plaintiff  to  brin^  the  action 
in  her  representative  capacity.  The  averment  in  the  com- 
plaint is,  ''  that  she  is  the  duly  appointed,  qualified  and  act- 
mg  executrix  of  the  last  will  and  testament  of  John  Fergu- 
son, deceased."  It  is  claimed,  on  behalf  of  the  respondent, 
that  this  allegation  is  sufiScient  within  Section  456  of  the 
Code  of  Civil  Procedure.  That  section  provides  that  *'  in 
pleading  a  judgment  or  other  determination  of  a  Court,  offi- 
cer or  board,  it  is  not  necessary  to  state  the  {acts  conferring 
jurisdiction,  but  such  judgment  or  determination  may  be 
stated  to  have  been  duly  given  or  made."  Conceding,  for  the 
purposes  of  this  decision,  that  the  above  provision  is  applic- 
able to  the  case  under  consideration,  yet  the  averments  in 
the  complaint  are  insufficient.  In  the  case  of  Toung  vs. 
Wright  (52  Cal.  410),  the  Court  say:  "  But  the  answer  avers 
that  the  judgment  was  '  duly  rendered,'  and  it  is  contended 
that  this  was  sufficient  under  Section  456  of  the  Code  of  Civil 
Procedure.  That  section  provides  that  '  in  pleading  a  judg- 
ment or  other  determination  of  a  Court,  officer  or  board,  it 
is  not  necessary  to  state  the  facts  conferring  jurisdiction,  but 
such  judgment  or  determination  ma;|^  be  stated  to  have  been 
duly  given  or  made.'  A  party  wishing  to  avail  himself  of  a 
provision  of  this  character  must  comply  strictly  with  its 
terms.  In  exonerating  him  from  an  obligation  which  would 
otherwise  be  incumbent  upon  him,  the  statute  prescribes  the 
precise  conditions  on  which  he  is  to  be  relieved,  and  they 
must  be  strictly  performed.  In  this  case  the  averment  is  not 
that  the  judgment  was  duly  '^iven  or  made,'  but  that  it  was 
dvlj  'rendered,'  and  we  are  inclined  to  think  these  are  not 
equivalent  terms.  *  *  *  The  statute  defines  the  precise 
terms  on  which  a  party  pleading  a  judgment  mav  be  excused 
from  stating  in  his  pleading  the  jurisdictional  tacts;  and  to 
prevent  the  necessity  of  construing  doubtful  phrases  in  order 
to  determine  whether  they  are  of  equivalent  import,  the 
better  practice  is  to  require  the  pleader  in  such  cases  to 
pursue  the  statute  strictlv." 

But,  independent  of  the  statutory  provision,  is  the  com- 
plaint sufficient?  In  the  case  of  Barfidd  vs.  Price,  40  Cal. 
535,  the  Court  say:     "  But  if  she  intended  to  sue  as  execu- 
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trix  the  complaint  has  no  allegation  whatever  showing  that 
she  is  entitled  to  sue  in  that  capacity."  In  the  New  York 
Courts  the  question  now  before  us  has  been  passed  upon  in 
a  number  of  cases,  some  of  which  we  will  notice. 

The  case  of  Wliite  vs.  Joy^  13  N.  Y.  86,  was  the  case  of  a 
receiver  claiming  title  to  property,  and  the  Court  there  say: 
'*The  answer  is  apparently  founded  upon  the  principle  that 
where  a  receiver  would  make  title  in  pleading  to  a  chose  in 
action  or  other  property  which  had  belonged  io  a  corporation 
which  he  represents,  he  must  set  out  the  facts  showing  his 
appointment.  In  such  a  case  it  will  not  answer  merely  to 
describe  himself  as  receiver,  or  even  under  the  former  sys- 
tem to  aver  that  he  was  duly  appointed.  He  must  set  out 
the  proceeding,  so  that  the  Court  may  see  that  the  appoint- 
ment was  legal.  In  such  a  case  the  appointment  of  a  receiver 
is  a  part  of  the  plaintiff's  title.  It  is  like  the  granting  of 
administration  or  of  letters  testamentary  in  a  suit  by  executors 
or  administrators;  unless  the  fact  is  stated,  the  plaintiff  does 
not  show  any  right  to  sue."  The  case  of  Beach  vs.  King,  17 
Wend.  197,  is  directly  in  point,  and  Mr.  Justice  Bronson, 
speaking  for  the  Court,  there  says:  ''The  defendant  cannot 
be  administrator  unless  letters  of  administration  of  goods  and 
chattels  and  credits  of  the  intestate  have  been  granted  to 
him  by  one  of  the  Surrogates  of  this  State.  The  proper  mode 
of  pleading  the  fact  is  by  a  direct  allegation  that  such  lett-ers 
were  granted.  The  defendant  has  not  pursued  that  course, 
but  pleads  that  he  was  duly  appointed  administrator.  This 
allegation  consists  partly  of  matter  of  fact  and  partly  of  mat- 
ter of  law,  and  is  not  capable  of  trial.  That  the  defendant 
was  appointed  administrator  by  somebody,  or  in  some  form, 
is  a  question  of  fact;  but  whether  he  was  duly  appointed  or 
not  is  a  question  of  law.  The  defendant  should  have  stated 
how  he  was  appointed,  and  then  the  Court  could  determine 
its  suflSciency  on  demurrer,  or  if  an  issue  to  the  contrary  were 
joined  upon  the  fact  of  having  obtained  letters,  the  question 
could  be  tried  by  a  jury."  (See  also  CHUah  vs.  Fairchildy  i 
Denio,  83;  Fc/rreat  vs.  Tlve  Mayor,  etc.,  13  Abbott's  Pr.  350.) 
''  It  is  conclusively  settled  by  authority  that  a  complaint  com- 
mencing like  the  present,  and  containing  no  other  allegations 
of  the  plaintiff's  appointment,  does  not  allege  that  he  is  an 
administrator,  or  snow  that  he  prosecutes  in  that  capacity. 
The  introductory'statement  is  descriptio  personce  only."  {Shk" 
don,  AdmW,  vs.  Hay,  11  Howard's  Pr.  14.) 

The  complaint  in  the  above  case  commenced:  ''A.  B., 
administrator  of  the  goods,  chattels,  and  credits  of  C.  D., 
deceased,  complains,"  etc.  (See  Abbott's  Forms,  vol.  1, 
p.  140.) 
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"  Under  the  Code  it  is  not  necessary  or  proper  for  a  plain- 
tifi^  who  sues  as  executor  or  administrator,  to  make  profert 
of  letters  testamentary  or  of  administration,  as  was  requisite 
under  the  former  practice,  But  it  is  necessary  that  the 
plaintiff  should  allege  in  a  direct  and  issuable  form  that  he  is 
executor  or  administrator.  This  should  be  done  by  alleging 
that  the  plaintiff  is  executor  or  administrator  by  virtue  oi 
certain  letters  testamentary  or  of  administration  regularly 
issued  by  a  Surrogate  of  some  county  of  this  State,  at  the 
same  time  giving  the  name  of  the  Surrogate  or  of  his  county, 
and  the  time  and  place  at  which  letters  were  granted. "  (Wait's 
Practice,  vol.  2,  p.  374.) 

We  have  already  shown  that  the  plaintiff  was  obliged  to 
sue  in  her  representative  capacity;  and  to  make  out  her  right 
to  bring  the  action,  or  to  entitle  her  to  recover  in  the  action, 
she  was  required  to  allege  in  her  complaint  that  she  was  the 
personal  representative  of  the  estate  of  John  Ferguson,  de- 
ceased. There  was  no  sufficient  averment  of  the  fact  in  the 
complaint,  and  no  r^ht  of  action  was  shown  in  the  plaintiff. 

Judgment  reversed. 

We  concur:    Myrick,  J.,  Sharpstein,  J. 


Depabtment  No.  2. 


[Filed  February  21,  1881.] 

No.  6775. 

FBEDEBICE  EOEDING,  Kespondent, 
vs. 
GEOBATTO  PERASSO,  Appellant. 

Fmnvos  iBBiBPONann  to  'Pleadukob.    If  the  findings  do  not  respond  to  the 
issues  presented  by  the  pleadings,  the  judgment  will  be  reversed. 

Appeal  from  the  District  Court  of  the  Fifteenth  Judicial 
Diskict,  City  and  County  of  San  Francisco. 

Pringle  ik  Hayne,  for  appellant. 
8.  Bosenbaum^  for  respondent. 

By  the  Court: 

The  findings  in  this  case  do  not  respond  to  the  issues  pre- 
sented by  the  pleadings.  The  judgment  and  order  are  there- 
fere  reversed,  and  the  cause  remanded  for  a  new  trial.  And 
h]r  consent  of  parties  in  open  Court  it  is  ordered  that  the  re- 
Biittitor  issue  forthwith. 
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Department  No.  2. 


[Filed  February  9,  1881.] 
No.  6636. 

THOMAS  McVEEKT,  Appellant, 

va, 
JAMES  T.  BOYD,  Respondent. 

Stbeet  Assbssmentb — Insufficient  Publioation  of  Besolution  of  Inten- 
tion— Omission  to  Publish  on  Febbuaby  22.  Where  the  San  Fran- 
oisco  street  law  required  the  resolution  of  intention  to  improve  a  street 
to  be  published  for  ten  days,  Sundays  and  non-judicial  days  excepted, 
and  it  appeared  in  a  certain  case  that  the  first  publication  was  on 
February  17,  and  there  was  no  publication  on  February  22,  at  a  time 
before  the  Code  of  Civil  Procedure  was  so  amended  as  to  include  it 
among  the  non- judicial  days :  Held,  that  the  publioation  was  insufficient 
and  the  assessment  invalid. 

Appeal  from  the  District  Court  of  the  Twenty-third 
Judicial  District,  City  and  Couniy  of  San  Francisco. 

J.  M,  Woody  for  appellant. 
W.  W.  Cope,  for  respondent. 

By  the  Court: 

Action  to  recover  a  street  assessment.  One  ground  of  de- 
fense is  that  the  resolution  of  intention  was  not  published 
for  ten  days,  Sundays  and  non-judicial  days  excepted,  as  re- 
quired by  law.  It  appears  from  the  transcript  that  the  first 
publication  was  on  Thursday,  February  17,  and  that  there 
was  no  publication  of  the  resolution  on  the  twenty-second 
day  of  February.  Was  the  twen^-second  day  of  February  a 
non-judicial' day  ?  Section  133,  C.  C.  P.,  was  at  that  time  as 
follows:  **  The  Courts  of  Justice  may  be  held,  and  judicial 
business  maybe  transacted  on  any  day  except  as  provided  in 
the  next  section."  Section  13^:  *'  No  Court  can  oe  opened, 
nor  can  any  judicial  business  be  transacted  on  Sunday,  on 
the  first  day  of  January,  on  the  fourth  of  July,  on  Christinas, 
on  Thanksgiving  Day,  or  on  a  day  on  which  the  general  or 
the  judicial  election  is  held,  except  for  the  following  pur- 
poses," etc. 

The  sections  are  found  in  Article  in  of  the  Code  of  Civil 
Procedure,  the  heading  of  which  is:  **  Judicial  Days."  The 
twenty-second  of  February  was  not  made  a  non-judicial  day 
by  the  foregoing  section,  and  was  not,  therefore,  a  non- 
judicial day. 

The  publication  was  not  made  in  the  manner  required  by 
law,  and  the  order  is  therefore  affirmed. 
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Depabtment  No.  1. 


[PUed  February  23,  1881.] 
No.  6611. 

MARY  SCHAEFER  et  al.,  Appellants, 

vs. 

THE  FRENCH  SAVINGS  AND  LOAN  SOCIETT  et  al., 

Respondents. 

No  ApPKAIj  FBOM   *'  OSDEB  AFTEB  FiNAL  JUDGMENT ''    UNTIL  FiNAL  Jui>OMXNT 

Entebed.  Where  an  order  was  appealed  from  as  an  order  made  after 
final  judgment,  and  the  transcript  did  not  contain  any  final  judgment 
or  show  that  one  had  in  fact  been  entered :  Held,  that  the  appeal 
conld  not  be  maintained,  and  should  be  dismissed. 
Obdeb  DiBBcnNG  A  Judgment  not  Itself  a  Judgment.  An  order  directing 
a  judgment  to  be  entered  is  not  itself  a  judgment. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial 
District,  City  and  Couniy  of  San  Francisco. 

W.  S.  ComioaU  and  «/.  T.  Humphreys,  for  appellants. 
Jarboe  dt  Harrison,  for  respondents. 

By  the  Court: 

The  order  of  August  2,  1878,  was  not  appealable.  (C.  C. 
P.,  939,  963.) 

The  transcript  contains  no  final  judgment.  The  order  of 
the  fifteenth  November,  1878,  denying  plaintiffs  motion  to 
vacate  and  set  aside  the  final  judgment  ''  entered  on  the  sec- 
ond day  of  August,  1878,"  may  have  been  made  for  the  very 
reason  that  no  such  judgment  had  been  entered.  For  aught 
that  appears,  plaintin  may  have  made  the  same  mistake  in 
moving  to  set  aside  which  he  made  in  appealing  from  the 
action  of  the  District  Court  of  the  second  of  August,  1878, 
and  have  supposed  that  the  order  directing  a  judgment  was 
a  judgment.  At  all  events,  so  far  as  appears  to  this  Court, 
no  final  judgment  has  yet  been  entered  in  the  District  or 
Superior  Court,  and,  as  a  consequence,  no  order  has  been 
niade  ''after  judgment"  from  which  an  appeal  could  have 
heen  taken. 

Appeals  dismissed. 
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Depabtmemt  No.  2. 


[FUed  February  18,  1881.] 

No.  6583. 

JAMES  J.  O'CONNOE,  Appellant, 

vs. 

EDWARD  FLYNN,  Respondent. 

^XECUTOB  Cannot  Babgain  fob  pbopbbtt  sold  at  Pbobatb  Salb  bbfobk 
CoNPiBMATiON.  Where  a  piece  of  property  belonging  to  the  estate  of 
a  deceased  person  was  on  proper  proceedings  ordered  to  be  sold  and 
was  bid  off  at  a  fair  price,  but  before  the  confirmation  of  the  sale  the  ex- 
ecutor made  a  bargain  with  the  purchaser  to  buy  it  of  him  at  a  small 
advance  on  the  price  and  did  so :  Held,  in  an  action  commenced  by 
the  devisees  therefor,  that  the  executor  held  the  legal  title  to  the 
property  in  trust  for  them,  subject  to  a  proper  accounting  for  moneys 
paid  out,  less  rents  received,  and  any  other  proper  trausactionB  ex- 
isting between  the  parties. 

FOWBB  OF  EXECUTOB   OB  AdMINISTBATOB  TO  PUBCHASE  PBOPBBTT     OnCK  BB- 

liONOiNO  TO  ESTATE  Bepbesented  BY  HiM.  The  executor  or  admin- 
istrator of  an  estate  is  not  prohibited  from  buying  from  a  purchaser  at 
a  probate  sale,  any  of  the  property  sold  thereat;  but  he  cannot  do  so, 
or  bargain  therefor,  before  such  confirmation,  for  the  reason  that  the 
law,  without  reference  to  the  question  of  good  faith,  will  not  allow  a 
person  dealing  with  trust  funds  to  place  lumself  in  a  position  antago- 
nistic to  the  interests  of  his  cestuis  que  trust. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial 
District,  City  and  County  of  San  Francisco. 

Saioyer  &  BaU  and  M.  G.  Cobb,  for  appellant. 

Charles  McC.  Ddany  and  J.  W.  Winans  for  respondent. 

Mybigk,  J.,  delivered  the  opinion  of  the  Court: 
The  plaintiffs,  one  of  whom  is  an  adult,  the  others  infanta, 
were  devisees  under  the  will  of  their  father,  Hugh  O'Connor. 
The  defendant  was  one  of  the  executors  of  the  wilL  In 
the  course  of  administering  the  estate  it  became  neoeaaacj 
to  sell  the  real  estate  devised,  and  to  that  end,  after  due 
proceedings,  the  Probate  Court  made  its  order  of  sale.  At 
the  sale  the  defendant  procured  one  Collins  to  bid  off  the 
property  for  him.  At  the  hearing  for  confirmation  an  adn 
vanced  bid  was  made,  and  the  Court  directed  a  re-sale. 
The  defendant  was  desirous  of  purchasing  the  property,  but 
was  advised  by  his  attorney  that  he  could  not  do  so,  being 
one  of  the  executors;  that  he  could  sell  the  property  to  the 
highest  bidder,  and  after  the  completion  of  the  sale  he 
could  purchase  of  such  bidder,  provided  no  previous  agree- 
ment should  be  made  between  them.  The  real  estate  was 
put  up  at  auction  for  a  second  sale,  and  at  such  sale  one 
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J.  C.  Wade  became  the  purchaser,  for  a  fair  price,  viz., 
15,650.  Wade  did  not  bid  off  the  property  for  or  on  ac- 
count of  defendant;  tiiey  had  no  commacication  p  ior  t 
the  bidding  relating  to  the  sale.  Defendant  was  not 
present  at  the  sale,  but  kept  away  on  purpose  so  that  he 
might  not  seem  to  be  interested.  He  made  no  effort,  be- 
yond the  legal  advertising,  to  induce  bidders  or  bidding, 
Immediately  and  daily  after  the  day  of  sale  he  made  efforts 
to  find  Wade,  in  order  to  bargain  with  him  for  the  purchase 
of  the  land,  and  some  ten  or  fourteen  days  after  the  day  of* 
sale  they  met,  and  it  was  agreed  between  them  that  defend- 
ant should  pav  to  Wade  some  $350  advance  and  take  a  deed 
from  him.  lliis  was  before  the  confirmation  of  the  sale  by 
the  Court.  As  soon  as  the  sale  to  Wade  was  confirmed,  he 
took  a  deed  from  the  executors,  and  executed  a  deed  to  de- 
fendant, the  defendant  paying  to  him  (Wade)  the  amount 
bid  and  the  advance.  At  the  confirmation,  proof  was  offered 
to  the  Court  that  the  price  bid  by  Wade  was  a  fair  price, 
bat  the  fact  of  the  agreement  between  Wade  and  defendant 
for  the  purchase  was  not  made  known.  The  defendant  re- 
ceived his  deed  from  Wade  at  the  same  time  and  place  that 
Wade  received  the  deed  from  the  executors.  The  dates  are 
as  follows:  Second  sale.  May  4,  1870;  return  of  sale.  May 
19, 1870;  confirmation,  Mav  25,  1870;  deed  from  the  execu- 
tors to  Wade,  June  1,  18y0;  recorded  June  3,  1870;  deed 
from  Wade  to  defendant,  June  4,  1870. 

Under  this  state  of  facts  we  are  of  opinion  that  defendant 
holds  the  legal  title  to  the  property  in  trust  for  the  plaintiffs, 
subjeet  to  a  proper  accounting  for  the  money  paid  for  the 
purchase,  and  for  repairs,  etc.,  less  rents  received,  and  any 
otber  proper  transactions  that  may  exist  between  the  parties. 
If  defendant  had  waited  until  after  the  sale  had  been  con- 
finned,  he  might  then  have  bargained  for  the  property.  We 
know  of  no  reported  case  holding  that  an  executor  or  ad- 
ministrator is  prohibited  from  purchasing  after  the  confirma- 
tion, even  though  he  then  be  in  office.  But  in  this  case 
^  executor,  before  the  confirmation,  before  even  the  sale 
in»  reported,  bargained  with  the  purchaser,  and  thus  placed 
his  interest  in  conflict  with  his  duty.  His  interest  was  to 
have  the  property  confirmed  at  the  lowest  possible  price; 
his  duty  was  to  have  the  property  bring  the  highest  price. 
It  ma^  be  said,  as  the  Court  below  found,  that  defendant 
ieted  in  perfect  good  faith,  so  far  as  his  intentions  were  con- 
eemed;  yet  so  strict  is  the  law  in  regard  to  persons  dealing 
with  trust  property  and  fimds,  that  it  will  not  permit  them 
to  plaee  tiiemselves  in  a  position  antagonistic  to  the  interests 
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of  their  cestuis  qiie  trust.  At  the  confirmation,  defendant's 
interests  were  antagonistic  to  the  interests  of  plaintiffs;  if 
some  person  had  proposed  to  him  to  make  an  advanced  bid, 
it  would  have  been  to  his  interest  to  discourage  the  same. 
Not  until  confirmation  did  the  sale  become  complete.  A 
text  writer,  speaking  of  the  duties  of  a  trustee,  says:  **It 
is  not  enough,  in  the  eye  of  the  law,  to  protect  him,  that  he 
did  not  mean  to  prejudice  his  beneficiary.  If  his  act  \s 
open  to  suspicion,  ne  will  be  held  to  have  violated  his  duty, 
wnich  is  not  to  strive  to  do  questionable  things  conscien- 
tiously, but  wholly  to  refrain  from  all  action  or  intermed- 
dling in  them  of  what  nature  soever."  See  also  Michoud  vb. 
Gv'od,  4  Howard,  U.  S.  557,  where  it  is  said:  "The  in- 
quiry is  not,  whether  there  was  or  was  not  fraud  in  fact. 
The  purchase  is  void,  and  will  be  set  aside  at  the  instance 
of  the  cestuis  que  trxist,  and  a  re-sale  ordered,  on  the  ground 
of  the  temptation  to  abuse,  and  of  the  danger  of  imposition 
inaccessible  to  the  eye  of  the  Court." 

Judgment  and  order  reversed  and  cause  remanded,  with 
instructions  that  the  Court  below  take  an  accounting  be- 
tween the  parties  upon  the  following  basis: 

Credit  the  defendant  with  the  amount  for  which  the 
property  was  sold  to  Wade,  viz.,  $5,650;  also  with  the 
amount  paid  by  him  for  necessary  repairs,  taxes  and  insur- 
ance; and  for  buildings  erected  by  him  on  the  premises,  if 
any,  since  his  purchase;  charge  to  the  defendant  the  amoctit 
received  by  him  for  rent;  also  the  use  and  occupation; 
balances  to  bear  interest  at  the  statutory  rates,  with  amtual 
rests;  provided,  however,  that  the  cost  of  buildings  ere0ed 
by  the  defendant  shall  be  borne  only  by  the  rente,  and  lose 
and  occupation  of  the  premises,  and  is  not  to  be  a  ch*ge 
upon  the  land;  and  if  the  cost  of  such  new  buildings  ex«ieed 
the  rents  and  use,  the  defendant  may  have  the  ri^t  to  re- 
move them  within  a  proper  time,  to  be  fixed  by  the  Court 
below,  he  being  charged  with  the  value  of  the  use  of  the 
land,  and  with  the  rents  and  use  of  the  buildings  not.  re- 
moved. 

The  Court  below  will  then  decree  that  defendant  holds  the 
legal  title  of  the  premises  in  trust  for  the  plaintiffs,  and  that 
upon  the  payment  by  plaintiffs  to  defendant  of  the  amount 
wnich  may  have  been  found  due  him,  such  payment  to  be 
made  within  such  reasonable  time  as  the  Court  below  may 
fix,  the  defendant  convey  to  the  plaintiffs  the  premises;  and 
if  such  payment  be  not  made,  the  premises  be  sold  at  public 
auction,  any  of  the  parties  hereto  having  the  right  to  pur- 
chase, and  from  the  proceeds  of  such  sale  the  amount  due 
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defendant  be  paid  to  him,  the  snrploB  to  be  divided  equally 
between  the  plaintiffs. 

The  defendant  to  bear  all  costs. 

We  concur:    Morrison,  C.  J.,  Thornton,  J. 


Depabtment  No.  2. 


[Piled  February  19,  1881.] 
No.  6692. 

CELESTE  BICHARDSON,  Appellant, 

vs. 

LEWIS  P.  SAGE,  Respondent. 

QiraBTioif  or  Fbaud — ApplioatioH.  ov  Abieznistbatob  to  bbix  "Real  Ebtatb 
TO  PAT  DxBiB,  WHBN  PKBsoNAii  Eb^ate  Sufficiemt.  In  an  action 
against  an  administrator,  charging  him  with  fraud  in  having,  in  1859, 
procured  from  the  Probate  Court  an  order  to  sell  real  estate  to  pay 
debts  based  upon  the  fact  that  the  final  account,  filed  in  1875,  showed 
that  the  proceeds  of  the  personal  estate  sufficed  to  pay  alV  ^e  debts 
and  left  f21.75  oyer:  Held,  that  the  facts  stated  did  not  of  themselves 
make  out  a  case  of  fraud  or  false  suggestion  on  the  part  of  the  admin- 
istrator, and  that  a  finding  in  his  favor  by  the  Gourt  below  should  be 
affirmed.  < 

Appeal  from  the  District  Court  of  the  Fifteenth  Judicial 
Disbict,  City  and  County  of  San  Francisco. 

George  W.  I^ler^  for  appellant. 
WnL  H.  PoMerBcyiiy  for  respondent. 

MosBiBON,  C.  J.,  delivered  the  opinion  of  the  dourt: 
It  is  alleged  in  the  complaint  filed  by  the  above  plaintiff, 
fliat  the  defendant,  as  the  administrator  of  the  estate  of  <Mie 
Aima  Dubois,  procured  an  order  of  the  Probate  Court, 
directing  the  sale  of  certain  lands  belonging  to  the  estate,  to 
pay  the  debts  thereof,  when 'there  was  sufficient  personal 
propertv  in  the  hands  of  the  administrator  to  satisfy  all  ex- 
isting claims  against  the  estate.  The  averment  is  that  ''  in 
eonsequence  of  the  false  and  fraudulent  representations  and 
showings  made  by  the  defendant  to  the  Court,  at  the  time  of 
hearing  the  same,  the  Court  was  induced  to,  and  did  then 
and  there  make  an  order  directing  the  real  estate  of  said 
estate  to  be  sold.''  It  appears  from  the  facts  found  in  the 
ease,  that  after  paying  aU  the  debts  due,  there  remained  in 
the  hands  of  the  administrator  of  the  personal  property  the 
snm  of  $21.75,  and  that  is  the  only  circumstance  in  the  case 
which  tends  to  prove  fraud  on  the*part  of  the  administrator. 
The  case  comes  before  us  on  the  pleadings  and  findings  of 
the  Court  below,  and  one  of  the  findings  is  "  that  it  does  not 
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appear  from  the  evidence  that  the  defendant,  as  administra- 
tor, filed  said  petition  for  the  sale  of  lots  with  intent  to  de- 
fraud said  estate  or  the  beneficiaries  thereof,  or  that  it  was 
filed  and  presented  otherwise  than  in  good  faith,  ♦  *  * 
and  that  there  was  no  actual  or  conshnctiye  fraud  on  the 
part  of  the  defendant.'* 

It  appears  from  the  final  account  that  the  administrator 
had  in  his  hands  of  the  personal  assets  twenty-one  dollars 
and  seventy-five  cents  more  than  was  re<juired  to  pay  all  the 
claims  allowed  against  the  estate.  But  it  should  oe  remem- 
bered that  the  petition  for  the  sale  of  the  real  estate  was 
filed  in  1859,  and  the  final  account  was  rendered  in  1875.  It 
is  quite  possible  that  the  sum  in  the  hands  of  the  adminis- 
trator at  that  time  was  the  result  of  interest  which  had 
accumulated  upon  the  money,  and  it  may  also  be  true  that 
the  expenses  of  administration  may  have  been  justly  and 
honestly  overestimated  hj  the  administrator  in  his  petition 
for  sale.  There  is  nothmg  in  ilie  case  to  show  mat  the 
surplus  did  not  result  in  one  or  the  other  of  these  ways. 

It  does  not  appear  that  any  false  suggestion  was  made  to 
the  Court,  with  a  view  to  influence  its  action;  but,  on  the 
contrary,  it  appears  that  the  precise  condition  of  the  estate, 
so  far  as  it  was  known  to  the  administrator,  was  before  the 
Court  at  the  time  the  order  of  sale  was  made;  and  the  most 
that  can  be  said,  in  reference  to  the  action  of  the  administra- 
tor in  procuring  the  order  is,  that  he  was  mistaken  as  to  a 
question  of  fact.  We  are  not  prepared  to  say  that  he  was 
mistaken;  but,  conceding  that  ne  was,  this  fact  does  not  of 
itself  establish  the  charge  of  fraud. 

Appellant  relies  upon  a  decision  of  Chancellor  Kent,  in 
the  case  of  Hart  vs.  Ten  Eyck,  2  Johns.  Ch.  B.  62,  but  an 
examination  of  the  facts  of  that  case  will  show  a  very  different 
case  from  the  one  now  under  consideration.  It  is  tnere  said: 
^'If  an  administrator  omits  to  file  an  inventoiy  of  the  goods 
of  the  deceased,  pursuant  to  the  statute,  it  is  a  strong  circum- 
stance in  support  of  the  charge  of  improper  conduct."  It  is 
not  pretendea  that  there  was  any  such  omission  in  this  case. 

''If  an  administrator  exhibit  an  untrue  account  of  the 
personal  estate  of  the  deceased,  by  which  he  fraudulently 
obtains  an  order  for  the  sale  of  the  real  estate,  he  must  not 
account  for  the  personal  effects  omitted  in  his  statement,  bat 
is  amenable  for  the  real  estate  sold,  and  that  according  to  its 
value  at  the  time  of  filing  the  bill  against  him." 

In  this  case  the  plaintiff,  as  the  heir  of  Anna  Dubois,  is 
seeking  to  charge  the  administrator  with  the  value  of  the 
property  sold  under  the  order  of  the  Probate  Court,  without 
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Droving  anyfrand  whatever  on  the  part  of  the  administrator. 
In  the  case  o£  Hart  vs.  iZfen  Eyck^  referred  to  above,  the 
ChanceUor  says :  ''  I  shall  always  be  extremely  averse  to  hold 
snch  characters  (administrators  and  trustees)  responsible  on 
slight  grounds,  or  where  there  is  evidence  of  fair  and  upright 
intention.  But  if  the  facts  necessarily  lead  to  the  conclusion 
that  the  administrator  has  been  guilty  of  gross  negligence,  or 
of  premediated  and  fraudulent  concealment  and  disposition 
of  the  estate  of  the  infant,  it  will  be  equaUy  my  duty,  how- 
ever painful  the  performance  of  it,  to  animadvert  upon  such 
conduct  with  a  freedom  and  severity  due  to  truth  and 
justice." 

In  the  case  now  under  consideration  there  was  no  gross 
n^igence  or  fraudulent  suggestion  or  concealment,  and 
upon  the  authority  of  the  foregoing  case,  the  administrator 
should  not  be  charged  with  damages. 

Judgment  aflbmed. 

We  concur:    Myrick,  J.,  Thornton^  J. 


DSPABTMENT  No.  1. 


[Filed  February  23,  1881.] 

No.  5496. 

L.  L.  BOBINSON  bt  al.,  Appellants, 
vs 
THE  PHTSBUBG  BAILBOAD  COMPANY,  BE8P0in>ENT. 

Eailboad  Ooguftimo  Link  of  Wat  jymKBXsn  from  that  Coni>kmnsi>^ 
Ikbufficunt  Futoinos.  In  an  action  of  ejectment  against  a  railroad 
company  to  recover  the  land  occnpied  by  its  track,  where  it  appeared 
that  t>»e  company  had  condemned  a  different  line  of  way  and  paid  the 
price  fixed,  bnt  it  set  up  in  defense  that  it  had  the  license  and  permis- 
sion of  the  owner  to  use  the  line  occupied  and  paid  the  money  for  the 
some;  and  there  was  judgment  for  the  company,  but  the  flndingB  did 
not  show  whether  or  not  the  money  was  paid  for  the  line  as  occupied, 
or  whether  or  not  the  license  or  permission  was  a  revocable  one: 
Htld,  that  the  flndings  did  not  coyer  the  issues  or  justify  the  judg- 
ment 

Appeal  from  the  District  Court  of  the  Fifteenth  Judicial 
Distoct,  Contra  Costa  County. 

E.  L.  Ooauld,  for  appellants.  . 
Wm.  H.  Patteraouy  for  respondent. 

McEl[N8TBY,  J.,  delivered  the  opinion  of  the  Court: 
The  action  is  to  recover  certain  lands  occupied  by  defendant 
with  its  track,  etc.,  and  with  certain  railroad  buildings.  The 
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plaintiffs  deraigned  title  through  a  Mexican  grant,  upon 
which  a  pisitent  was  issued  by  the  United  States  October  8, 
1872.     The  action  was  commenced  June  27,  1874. 

It  is  admitted  that  for  a  considerable  distance  the  railroad 
of  defendant  was  constructed,  and  now  is,  upon  a  line  differ- 
ent from  the  line  or  tract  of  land  condemned  to  public  use, 
for  railroad  purposes,  by  proceedings  initiated  by  defendant, 
and  through  which  defendant  claims  to  have  acquired  aright 
to  the  possession  as  against  the  title  of  plaintiffs.  For  tiie 
possession  of  the  land  in  the  occupancy  of  defendant  which 
was  not  condemned,  plaintiffs  herein  were  entitled  to  have 
judgment,  unless  facts  were  alleged  in  the  answer,  and  found 
by  the  Court,  which  constituted  an  affirmative  defense. 

The  only  portions  of  the  answer  which  are  claimed  to 
allege  such  defense  are  as  follows : 

**  And  for  a  further  and  separate  defense,  defendant  avers 
that  it  entered  upon  the  lands  in  the  complaint  described  on 
or  about  June  1,  1868,  'with  the  license  and  permission  of 
plaintiffs,  for  the  purpose  of  constructing  and  maintaining  a 
railway  through  and  over  the  same;  that  thereafter  the  de- 
fendant, with  the  knowledge  and  consent  of  plaintiffs,  after- 
wards, to  wit,  July  10,  1868,  surveyed  and  located  a  route 
for  a  railway  over  the  lands  described  in  the  complaint;  that 
afterwards,  to  wit,  on  the  first  day  of  August,  1868,  defend- 
ant paid  to  plaintiffs  for  said  right  of  way,  and  for  the  privi- 
lege and  right  of  maintaining  a  railway  depot  and  appur- 
tenances connected  with  a  railway,  where  the  same  is  now 
located,  upon  and  along  the  lands  described  in  plaintiffs' 
complaint,  for  the  period  of  fifty  years  then  next  ensuing, 
the  sum  of  $5,000  gold  coin,  which  sum  was  accej)ted  and 
received  by  plaintiffs  as  the  consideration  for  granting  such 
right  and  privilege,  and  said  plaintiffs  did  then,  in  consider- 
ation of  such  payment,  grant  to  defendant  such  privilege  and 
right  of  way,  and  thereupon  defendant  took  possession  of 
the  route  for  a  railway,  so,  as  aforesaid,  surveyed  by  it,  and 
immediately  thereafter  expended  a  large  sum  of  money,  to 
wit,  $5,000  and  upwards,  in  the  construction  of  a  railway 
track,  switches,  turn-table,  sheds,  etc.,  for  the  convenient 
management  and  operation  of  a  railway,  all  of  which  was 
well  blown  to  plaintiffis  on  the  tenth  day  of  September,  1868, 
and  from  thence  hitherto.'* 

There  is  no  finding  that  defendant  did  or  did  not  pay  to 
plaintiffs,  on  the  1st  of  August,  1868,  or  on  any  other  day, 
$5,000,  or  any  sum,  ''for  the  privilege  and  right  of  main- 
taining a  railway  depot  and  appurtenances  connected  with  a 
railway  where  the  same  is  now  located,  *  *  *  for  the  period 
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of  fifty  years  then  next  ensuing/'  or  that  the  same  was43r 
was  not  *'  accepted  and  received  by  plaintiffs  as  the  consid- 
eration for  panting  such  right  or  privilege,"  or  that  plaint- 
iffs did  or  did  not  *'  then  and  there  grant  to  defendants  such 
privilege  and  right  of  way." 

No  force  is  added  to  the  first  of  the  foregoing  findings  bv 
the  statement  that  the  consent  of  plaintiff  Bobinson  was  with 
a  certain  intention.  The  fact -found  is  that  the  buildings 
were  erected  with  the  consent  of  Bobinson.  The  last  find- 
ing amounts  to  no  more,  except  so  far  as  it  consists  of  mat- 
ters of  law,  as  that,  he  ''recognized"  the  land  in  possession 
of  defendant  as  "its  property"  and  "waived  the  error"  in 
the  location  of  the  railroad.  Even  if  these  matters  could  be 
treated  as  facts,  there  is  no  averment  in  the  answer  that 
Bobinson  had  "recognized"  the  defendant  as  owner  or 
"waived  error." 

Assuming  that  defendant  entered  on  the  lands  of  plaintiffs 
with  the  latters'  permission,  there  is  no  averment  in  the 
answer,  nor  any  fact  found  which  would  establish  that  the 
license  was  not  revocable  at  the  will  of  the  licensers. 

The  allegations  in  the  answer — separated  from  the  matters 
alleged  upon  which  the  Court  below  omitted  to  find — did  not 
justify  a  judgment  in  favor  of  defendant.  The  Court  failed 
to  find  as  to  some  of  the  averments  of  the  answer,  and  did 
find  with  respect  to  other  matters  entirely  beyond  and  with- 
out the  issues  made  by  the  pleadings. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

We  concur:    Boss,  J.,  McKee,  J. 


In  the  Superior  Court 

Or  THE  City  and  County  of  San  Francisco. 


Department  No.  10. 


EEANE,  Plaintiff, 

vs.  i 

GIN  GON  ET  AL.,  Defendants. 

VnjLwwuh  DsTAiNBB  AFTBB  BsNT  DuK — BsQUisiTBs  OF  DEMAND.  To  render 
the  holding  of  premises  after  rent  due,  anliiwfal,  under  Section  1161 
of  the  Code  of  Giyil  Procedure,  the  demand  therein  provided  for  must 
specify  a  time  for  compliance  therewith.  A  mere  demand  for  the 
amount  of  rent  claimed  or  deliyery  of  possession,  without  specifying 
a  time  for  compliance,  is  not  sufficient. 
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JE,  B.  Drake,  for  plaintiff. 
T.  W.  Beardon,  for  defendants. 

Halset,  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  action  of  unlawful  detainer  under  sub.  — of 
Section  1161,  C.  P.  P:  The  demand  was  for  payment  of  the 
rent  (giving  the  amount  claimed)  or  delivery  of  possession. 

The  demand  is  objected  to  as  insufficient,  because  no  time 
for  compliance  therewith  is  specified.  Counsel  for  plaintiff 
contends  that  the  only  essential  things  in  the  demand  are  the 
amount  of  the  rent,  the  requirement  for  its  payment,  or  on 
default  thereof  the  surrender  of  possession,  and  that  there- 
after, if  in  fact  three  days  elapsed,  the  right  of  action 
accrued,  that  the  defendants  are  bound  to  know  what 
remedies  were  provided  by  law  for  their  neglect;  and  further- 
more, that  the  service  of  the  demand  was  in  effect  the  com- 
mencement of  the  suit.  But  the  commencement  of  an  action 
is  defined  to  be  the  filing  of  the  complaint  and  the  issuance 
of  the  summons. 

Brumagim  vs.  Spencer,  29  Cal.  661,  is  relied  upon  by 
plaintiff's  counsel  as  sustaining  the  validity  of  the  notice. 
The  only  point  decided  in  that  case  was  that  demand  for  pay- 
ment of  rent  and  delivery  of  possession  on  default  thereof, 
could  be  made  at  one  time.  The  constituents  of  the  demand 
were  in  no  wise  involved.  Bums  vs.  BryarU,  31  N.  T.  456, 
is  also  invoked  to  sustain  the  demand;  that  was  a  notice  to 
quit,  and  it  referred  explicitlv  to  the  statute  under  which  the 
proceedings  were  taken,  and  thus  admonished  the  defend- 
ant of  the  proceedings  which  would  be  resorted  to  in  case  of 
his  neglect.  That  time  for  compliance  with  the  demand  must 
be  either  expressed  or  denoted  in  it  with  reasonable  certainty 
or  exactness  was  decided  in  several  cases  in  New  York  and 
Massachusetts,  to  wit:  in  Wright  vs.  Mosher,  16  How.  Pr.  R. 
460;  Ourrier  vs.  Barker,  2  Gray,  224;  Sandford  yb,  Harney, 
11  Gushing,  93;  and  Oahes  vs.  Munroe,  8  Cushing,  282. 

In  the  case  last  cited,  Shaw,  C.  J.,  held  that  the  demand, 
which  was  under  a  statute  similar  to  ours,  forms  the  basis  of 
the  action.  And  so,  I  think,  should  it  be  held  here  intead  of 
being  considered  at  the  commencement  of  suit. 

The  demand  in  this  case  seems  to  me,  to  be  in  effect,  one 
for  payment  of  rent  or  delivery  of  possession  forthwith, 
which  Justice  Shaw  held  to  be  unauthorized  by  the  particular 
statute,  and  one  not  warranting  summary  proceedings.  So  I 
think  of  the  demand  in  this  case. 

Let  judgment  be  entered  for  the  defendants. 


f arifk  €u»t  ^m  f  0utnal 

Vol.  Vn.  Makch  19,  1881.  No.  4. 


Supreme  Court  of  Oalifornia- 


Dep^btment  No.  1. 


[Filed  February  24,  1881.] 
No.  7139. 

LEVEE  DISTRICT  No.  1  OF  SACRAMENTO  COUNTY, 

Respondent, 

vs. 

HERMAN  HUBER,  Appellant. 

Bill  or  Exoeptiors  to  Stbdono  Out  Part  of  Amswbb.  not  Pbbsbnted 
TILL  Tbbsb  Months  aftbrwabi36,  bhould  not  bb  Allowed.  Where 
an  order  to  strike  ont  a  portion  of  an  answer  was  made  November  14, 
1879,  and  a  bill  of  exceptions  embodying  an  exception  by  defendant 
to  snch  order  was  dated  March  26,  1880,  and  was  settled  and  allowed 
Against  plaintifr  *s  objection,  who  had  reserved  the  right  to  object,  that 
the  same  was  not  presented  in  due  time :  Held^  that  plaintiff 's  objec- 
tion was  valid  and  should  have  been  allowed. 

Act  of  Mabch  20,  1878,  Oboanizino  Sacbamxnto  Lbvbb  Distbict  No.  1 — 
'No  Lands  to  be  Entibblt  Believed  of  Assessment.  Under  the 
Act  of  March  20,.  1878,  to  organize  Levee  District  No.  1  of  Sacramento 
County  (Stats.  1877-8,  p.  853),  assessments  in  ordinary  cases  of  levee 
work  are  to  be  made  by  an  assessor  npon  all  the  lands  in  the  district; 
and  in  cases  where  the  trustees  adjudge  that  one  portion  of  the  dis- 
trict will  be  more  benefited  by  a  scheme  projected  than'  another, 
assessments-are  to  bemade  by  commissioters  upon  all  the  lands,  in 
proportion  to  the  benefit  which  will  result  from  such  works;  but 
there  is  nothing  in  the  Act  which  authorizes  the  commissioners  to 
relieve  any  portion  of  the  lands  within  the  district  from  all  assess- 
ments. 

Appeal  from  the  Superior  Court  of  Sacramento  County. 

John  W.  Armstrorig,  for  appellant. 

Oeorge  A.  Blaru;fuirdy  Dunlap  &  Van  Fleet,  and  H.  L.  Buck- 
le, District  Attorney,  for  respondent. 

UcEiNOTBY,  J.,  delivered  the  opinion  of  the  Court: 

The  District  Judge  ought  to  have  sustained  plaintiff's  ob- 
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jection  to  the  settlement  or  aUo\^ance  of  an  exception  to  the 
ruling  of  the  Court  striking  out  a  portion  of  defendant's  an- 
swer. The  proposed  bill,  containing  such  exception,  was 
not  presented  until  more  than  three  months  after  the  ruling 
or  decision  was  made.  The  order  to  strike  out  was  made 
November  14,  1879,  and  the  **  proposed  bill"  is  dated  March 
26,  1880,  and  of  course  could  not  have  been  presented  until 
that  day.  It  appears  from  the  Judge's  certificate  that,  at 
the  settlement  of  the  bill,  plaintiff's  attorney,  "having  the 
reserved  right  so  to  do,  objected  to  the  allowance  of  that 
portion  of  the  bill  relating  to  the  striking  out  of  a  portion 
of  defendant's  answer,  etc.,  *  *  .  *  on  the  ground  that 
the  same  was  not  presented  in  due  time." 

The  Act  of  March  20,  1878,  to  organize  Levee  District 
No.  1,  of  Sacramento  County  (Stats.  1877-8,  p.  853),  defines, 
the  boundaries  of  the  levee  district,  and  provides  for  the 
election  of  three  Trustees,  one  Assessor,  and  one  Tax  Col- 
lector. The  seventh  section  provides  that  the  Assessor  shall 
assess  the  real  estate  and  personal  property  in  the  district, 
etc.  In  the  case  before  us  the  assessment  was  made  of  three 
Commissioners  appointed  bv  the  Supervisors. 

The  fifteenth  section  of  the  Act  reads:  "If  the  Board  of 
Trustees  shall  adopt  any  plan  or  scheme,  or  project  any  work 
of  reclamation  *  *  *  which,  in  their  judgment,  is  more 
beneficial  to  one  part  of  the  district  than  to  another,  they 
may  report  such  plan  to  the  Board  of  Supervisors  of  said 
county,  in  the  manner  provided  by  Section  3455  of  the  Politi- 
cal Code.  All  subsequent  proceedings  for  the  purpose  of 
assessing  and  collecting  the  moneys  necessary  to  complete 
the  work  specified  in  said  report  shall  be  prosecuted  under 
Sections  3456,  3459,  3460,  3461,  3462,  3463,  3465  and  3466 
of  the  Political  Code."    Section  3456  of  the  Political  Code 

5 rovides  for. the  appointment  "by  the  Board  by  which  the 
istrict  was  formed "  of  three  Commissioners,  ''who  must 
view  and  assess  upon  the  lands  situated  within  the  district  a 
charge  proportionate  to  the  whole  expense  and  the  benefits 
which  will  result  from  such  works,"  etc.  The  Act  of  1878 
does  not  provide  for  any  report  of  a  plan,  except  where  the 
Trustees  ndve. adjudged  that  one  portion  will  be  more  bene- 
fited by  the  scheme  projected  than  another..  In  the  case  at 
bar  the  Trustees  did  so  adjudge — although  their  report,  as- 
suming it  to  be  a  plan,  did  not  indicate  their  judgment  as  to 
which  portions  of  the  lands  would  be  more  benefited — ^and  it 
may  be  assumed  (without  deciding  the  question)  that  the 
report  or  plan  gave  to  the  Supervisors  power  to  appoint  Com- 
missioners.    It  will  be  seen  by  reference  to  Section  7  that, 
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n  ordinary  cases,  it  is  the  dut^  of  the  Assessor  to  assess  all 
the  real  property  in  this  district.  This,  separated  from  the 
fifteenth  section,  would  seem  to  make  the  Levee  District  a 
district  for  taxation  or  assessment  purposes  as  well.  It  is, 
perhaps,  a  legislative  declaration  (which  bv  all  the  cases  is 
neld  conclusive)  that  all  the  lands  within  the  district  will  be 
benefited. 

Li  addition  to  what  has  already  been  conceded,  for  the 
purposes  of  the  argument,  it  may  further  be  assumed  that 
the  Legislature  has  power  either  to  establish  the  boundaries 
of  an  assessment  district  or  to  authorize  the  Supervisors  of 
a  county  to  appoint  commissioners  to  establish  such  bound- 
aries, and  whose  report,  showing  what  lands  they  have  in  fact 
assessed,  shall  fix  and  determine  the  lands  constituting  the 
assessment  district.  Assuming  still  further  (but  not  so  de- 
ciding, because  the  determination  of  the  question  is  not 
herein  necessarily  involved)  that  Section  7  defines  an  assess- 
ment district  co-extensive  with  the  levee  district,  it  might  be 
doubted  whether  the  Legislature  had  power  in  the  same  Act 
to  provide  for  the  election  either  of  Trustees  or  Commission- 
ers with  authority  to  determine  that  some  of  the  lands  (of 
which  it  has  been  legislatively  declared  that  they  would  be 
.benefited  by  the  works  of  reclamation)  would  in  fact  not  be 
benefited  at  all.  But  assuming,  for  the  purposes  of  this  de- 
cision, that  the  Legislature  had  power  to  invest  the  Commis- 
sioners appointed  by  the  Board  of  Supervisors  with  authority 
to  relieve  a  part  of  the  tracts  of  land  within  the  levee  district 
of  all  assessment — the  question  still  remains :  Has  the  Legis* 
latore  done  that  thin^  ?  We  are  of  opinion  that  the  language 
employed  bv  the  Legislature  will  not  permit  such  construc- 
tion. The  language  of  Section  15  of  the  Act  of  1878,  is: 
"If  the  Board  of  Trustees  shall  adopt  any  plan  or  scheme 
which,  in  their  judgment,  is  more  beneficial  to  one  part  of 
the  district  than  another,  they  shall  report  such  plan,'*  eta. 
And  Section  3456  of  the  Political  Code  reads:  "  The  Board 
*  *  *  must  appoint  three  Commissioners,  who  must  view 
and  assess  upon  the  lands  situated  within  the  (levee)  district 
a  charge  propjortionate,'*  etc.  There  is  nothing  in  the 
language  used  in  either  of  these  sections  which  necessitates 
a  construction  which  alon^  can  ^ve  validity  to  the  assess- 
ment sought  to  be  enforced  in  this  action.  The  ver^  words 
"more  beneficial,"  indicate  that  all  are  benefited  m  some 
degree,  and  the  power  to  assess  '^  upon  the  lands  '*  of  the 
district  is  a  power  only  to  assess  all  the  lands. 

Judgtnent  and  order  reversed  and  cause  remajided. 

We  concur:  Boss,  J.,  Morrison,  C.  J. 
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In  Bank. 


[Filed  February  24,  1881.] 

No.  10,567. 

THE  PEOPLE,  Bespondent, 

vs. 

ANDREW  JOHNSON,  Appellant. 

Gbiminal  Law — Defendant  Witness  uay  be  Asked  as  to  Pbevioits  Con- 
viction,  NOTWITHSTANDING    ADMISSION    THEBEOF    BY   PlKA.      Where  a 

defendant  charged  with  burglary  and  also  with  previons  conviction  of 
felony  was  put  on  trial  after  the  repeal  of  April  9,  1880,  of  Section 
1025  of  the  Penal  Code;  pleaded  not  guilty  of  the  burglary  bat  admit- 
ted the  previous  conviction,  and  having  elected  to  become  a  witness 
on  his  own  behalf  and  testified  to  a  state  of  facts  tending  to  eicnl- 
pate  him,  was  asked  on  cross-examination  if  he  had  not  been  pre- 
viously convicted  of  a  felony,  and  was  compelled  to  answer  against 
his  objection:  Held,  that  the  question  was  proper  as  going  to  his  cred- 
ibility as^  witness. 

Appeal  from  the  Superior  Court  of  the  City  and  County 
of  San  Francisco. 

Darwin  &  Murphy ^  for  appellant.' 

A.  L,  Hart,  Attorney-General,  for  respondent. 

Boss,  J.  delivered  the  opinion  of  the  Court: 
The  defendant  was  charged  by  information  with  the  crime 
of  burglary,  and  was  convicted.  The  information  also 
charged  that  he  had  been  previously  convicted  of  several 
other  designated,  offenses.  On  his  arraignment  the  defend- 
ant admitted  that  he  had  suffered  the  previous  convictions  as 
alleged,  but  entered  a  plea  of  not  guilty  to  the  charge  of 
burglary.  On  the  trial,  after  the  case  of  the  prosecution 
had  been  closed,  the  defendant,  for  the  purpose  of  showing, 
if  he  could,  that  he  did  not  commit  the  burglary,  testified  in 
his  own  behalf  that  he  was  not,  on  the  night  it  was  commit- 
ted, nor  was  he  ever,  in  the  house  in  which  the  offense  was 
committed,  but  was  at  that  time  in  bed  in  the  house  of  one 
Morse,  and  that  he  did  not  commit  the  offense,  or  have  any 
connection  with  its  commission.  On  cross-examination  the 
District  Attorney  asked  the  defendant  this  question:  ''  Were 
you  not  convicted  of  a  felony  in  the  Municipal  Criminal 
Court  of  this  City  and  County  of  San  Francisco  prior  to 
tills  charge?"  To  which  the  counsel  for  the  defendant 
objected  on  the  ground  that  the  question  was  *' incompetent, 
irrelevant  and  immaterial,  and  not  proper  cross-examination, 
and  upon  the  further  ground  that  said  former  conviction  is 
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directly  charged  in  the  information  in  this  case,  to  which 
defendant  has  answered,  and  that  it  is  not  a  legitimate  sub- 
ject of  inquiry  before  the  jury."  The  Court  overruled  the 
objections  and  compelled  the  defendant  to  answer  the  ques- 
tion, which  he  did  in  the  affirmative,  to  which  ruling  defend- 
ant reserved  an  exception. 

When  the  Penal  Oode  was  adopted,  provisions  were  inserted 
m  it  providing  for  the  greater  punishment,  on  conviction,  of 
SQch  persons  as  had  been  previously  convicted  of  criminal 
offenses  than  was  provided  for  similar  offenses  where  there 
had  been  no  such  previous  conviction,  and  by  Section  969 
the  manner  of  chaining  such  previous  convictions  was 
pointed  out. 

By  Section  1158  of  the  same  Code  it  was  provided  that 
"whenever  the  fact  of  a  previous  conviction  is  charged  in  an 
indictment,  the  jury,  if  thev  find  a  verdict  of  guilty,  must 
also  find  whether  or  not  the  defendant  had  suffered  such 
previous  conviction."  In  1874  the  Legislature  amended  this 
section  so  as  to  make  it  read  as  follows:  ''Whenever  the 
fact  of  a  previous  conviction  of  another  offense  is  charged  in 
an  indictment,  the  jury,  if  the;^  find  a  verdict  of  guilty  of  the 
offense  for  which  he  is  indicted,  must  also,  unless  the 
answer  of  the  defendant  admits  the  charge,  find  whether  or 
not  he  has  suffered  such  previous  conviction.  The  verdict  of 
the  jury  upon  a  charge  of  previous  conviction  may  be :  '  We 
find  the  charge  of  previous  conviction  true,'  or  *  We  find  the 
charge  of  previous  conviction  not  true,'  as  they  find  the  de- 
fendi^t  has  or  has  not  suffered  such  conviction." 

Thus  it  will  be  seen  that  under  Section  1158,  as  it  ori^nally 
stood,  the  question  of  previous  conviction  had  to  be  submitted 
to  the  jury;  and  by  this  section,  as  amended  in  1874,  the  de- 
fendant was  given  the  right  to  admit  such  charge,  in  which 
event  the  question  of  previous  conviction  was  not  to  be  sub- 
mitted to  tne  jury.  To  make  this  still  clearer,  the  Legisla- 
tnre  on  the  same  day  added  a  new  Section  (1025)  to  the 
Peoal  Code,  in  these  words: 

y  When  a  defendant,  who  is  charged  in  the  indictment 
with  having  suffered  a  previous  conviction,  pleads  either 
ffoilty  or  not  guilty  of  the  offense  for  which  he  is  indicted, 
ne  mnst  be  asked  whether  he  has  suffered  such  previous  con- 
viction. If  he  answers  that  he  has,  his  answer  shall  be 
entered  by  the  Clerk  in  the  minutes  of  the  Court,  and  shall, 
onless  withdrawn  by  consent  of  the  Court,  be  conclusive 
evidence  of  the  fact  of  his  having  suffered  such  previous  con- 
viction in  all  subseqent  proceedings.  If  he  answer  that  he  has 
not,  his  answer  shall  be  entered  by  the  Clerk  in  the  minutes  of 
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the  Court,  and  the  question  whether  or  not  he  has  suffered  such 
previous  conviction  shall  be  tried  by  the  jury  which  tries  the 
issue  upon  the  plea  of  '  not  guilty,'  or  in  case  of  a  plea  of 
*  guilty,'  by  a  jury  impaneled  for  that  purpose.  The  refusal 
of  the  defendant  to  answer  is  equivalent  to  a  denial  that  he 
has  suffered  such  previous  conviction.  In  case  the  defendant 
pleads  'not  guilty,'  and  answers  that  he  has  suffered  the 
previous  conviction,  the  charge  of  the  previous  conviction 
shall  not  be  read  to  the  jury,  nor  alludea  to  on  the  trial. 

Whether  the  concluding  clause  of  this  section,  had  it  re- 
mained in  force,  as  seems  to  be  supposed  by  counsel  in 
the  case,  since  their  argument  is  mainly  based  on  it,  would 
so  far  modify  the  rules  of  evidence  as  to  prohibit  the  ques- 
tion under  consideration,  need  not  be  determined,  since  the 
section  itself  was  repealed  by  the  Act  approved  April  9, 1880. 
(Amendments  to  Penal  Code,  page  19.)  Section  2051  of  the 
Code  of  Civil  Procedure  provides: 

'*  A  witness  may  be  impeached  by  the  party  against  whom 
he  is  called  by  contradictory  evidence,  or  by  evidence  thai 
his  general  reputatijon  for  tmth,  honesty  or  integrity  is  bad, 
but  not  by  evidence  of  particular  wrongful  acts,  except  thai 
it  may  be  shown  by  the  examination  of  the  witness,  or  the 
record  of  the  judgment,  that  he  had  been  convicted  of  a 
felony." 

And  Section  1102  of  the  Penal  Code  declares : 

'*  The  rules  of  evidence  in  civil  actions  are  applicable  also 
in  criminal  actions,  except  as  otherwise  provided  in  thifi 
Code"— the  Penal  Code. 

By  Section  1323  of  the  Penal  Code  it  is  provided  that: 

"A  defendant  in  a  criminal  action  of  proceeding  cannoi 
be  compelled  to  be  a  witness  against  himself;  but  if  he  offei 
himself  as  a  witness  he  may  be  cross-examined  by  the  coun- 
sel for  the  people  as  to  all  matters  about  which  he  was  ex- 
amined in  chief.  His  neglect  or  refusal  to  be  a  witness  can- 
not in  an^  manner  prejudice  him,  nor  be  used  against  him 
on  the  trial  or  proceeding." 

We  discover  nothing  in  this  section  inconsistent  with  the 
provisions  of  Section  2051,  of  the  Code  of  Civil  Procedure. 
The  question  as  to  previous  conviction  is  only  permitted  to 
go  to  the  credibility  of  the  witnesa.  The  fact  that  a  defend- 
ant has  been  previously  convicted  of  other  criminal  offensefl 
is,  of  course,  no  evidence  that  he  committed  the  particulai 
offense  for  which  he  may  be  on  trial.  The  consideration 
urged  by  counsel  for  appellant,  that  it  is  a  difficult  mattei 
for  jurors  in  cases  where  the  defendant  has  been  previously 
convicted  of  a  criminal  offense,  to  divest  their  minds  of  that 
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ciroumstance,  and  the  conse<^uent  danger  of  such  consider- 
ations influencing  the  determination  of  the  particular  charge 
on  trial,  is  a  question  for  the  Le^slature.  Under  the  exist- 
ing statutes  there  is  nothing — tapng  the  present  case  out  of 
the  rules — applicable  to  other  witnesses. 

There  is  nothing  in  People  vs.  Brotvn,  72  N.  T.  571,  in  con- 
flict with  the  views  here  expressed.  The  question  pro- 
pounded to  the  defendant  and  considered  by  the  Court  in  that 
case  was:  "How  many  times  have  you  been  arrested?" 
Whether  the  question  had  any  bearing  on  the  credibility  of 
the  witness  was  not  determined,  but  the  objection  to  it  was 
snsiained  on  another  ground,  which  was  distinctly  taken — 
namely,  that  of  privilege.  < 

Finding  no  error  in  the  record,  the  judgment  and  order 
are  affirmed. 

We  concur:  McEonstry,  J.,  Myrick,  J.,  Sharpstein,  J., 
Morrison,  C.  J. 


Department  No.  2. 


[PUed  February  17, 1881.] 

No.  6769. 

P.  B.  LADD,  Executor,  etc.,  Respondent, 

vs. 

JOHN  PABNELL  and  NICHOLAS  WYNNE,  Appellants. 

iVDQWan  ON  MOTZOH  AOADTBT  SUBBTIBS  ON  JktVKAlj  mtDMRTAXIKQ — SnOIION 

942  ow  OoDB  ov  OiTZL  Pboobdubi  GoNBTiTvnoNAii.  The  proTisions 
of  Section  942  ol  t)^  Code  of  Civil  Procedure,  allowing  a  judgment  on 
motion  againaft  Ae  mueties  on  an  undertaking  on  appeal,  are  not  un- 
ooostitiitionai;  and  U  saoh  anreties  are  duly  notified  of  snoh  motion 
in  a  proper  case  and  fnl  to  appear,  judgment  by  default  may  be  entered 
against  tiiem. 

Appeal  from  the  District  Court  of  the  Twenty-third 
Judicial  District,  City  and  Connty  of  San  Francisco. 

t/.  C.  Bates,  foj  appellants. 
P.  B,  Laddf  for  respondent. 

%theGouBT: 

Toe  jadgment.in  this  cause  is  affirmed.  The  sureties  on 
the  onaertaking  upon  appeal  were  notified  of  the  motion  for 
judgment  and  tailed  to  appear.  We  see  nothing  in  the  point 
that  the  942d  Section  of  the  Code  of  Civil  Procedure,  allow- 
io^  judgment  on  motion  against  the  sureties  where  they  have 
sabscribed  such  an  undertaking  as  is  required  by  that  sec- 
tion, is  unconstitutional. 

Judgment  affirmed. 
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Depabtmemt  No.  2. 


[Filed  February  8,  1881.] 
No.  6224. 

J.  S.  DYER,  Appellant, 

vs. 

J.  E.  CHASE  ET  AL.,  Respondents. 

Stbket  Assbssmsntb — Ddtkbent  Judoment  Obdbbbd  on  Findings.  Where 
a  judgment  for  defendants  in  a  street  assessment  case  was  not  sap- 
ported  by  the  findings,  but  they  showed  that  it  should  have  been  the 
other  way:  Held,  that  such  judgment  should  be  reversed,  and  a  judg- 
ment ordered  on  the  findings  for  plaintiff. 

Appeal  from  the  District  Court  of  the  Twenty-third 
Judicial  District,  City  and  County  of  San  Francisco. 

This  was  an  action  to  foreclose  the  lien  of  a  street  assess- 
ment upon  a  lot  on  the  southeast  comer  of  Yallejo  and  Polk 
street,  in  the  City  and  County  of  San  Francisco.  The 
street  work  was  the  grading  of  Yallejo,  from  Polk  to  Frank- 
lin streets.  There  had  been  a  petition  of  more  than  one-half 
in  frontage  of  the  property  owners,  containing  a  diagram  of 
the  property  liable  to  assessment.  The  grounds  of  the  de- 
cision for  defendants  were,  that  the  petition  was  not  sufficient 
to  siye  jurisdiction  to  the  Board  of  Supervisors  to  order  the 
wow  done;  and  that  the  contract  and  assessment  were  void 
for  want  of  jurisdiction.  The  particulars  in  which  the  peti- 
tion was  held  insufficient  were  not  stated. 

J,  At.  Wood,  for  appellant. 

Edmonds  &  Reynotas,  for  respondents.  ' 

By  the  Court: 

This  is  an  appeal  from  a  judgment  entered  in  favor  of  de- 
fendant in  an  action  upon  a  street  assessment.  There  was 
no  appearance  or  points  and  authorities  filed  on  behalf  of  the 
respondents,  or  of  any  of  them,  on  the  hearing  in  this 
Court.  The  findings  of  the  Court  are  quite  voluminous,  and 
do  not  seem  to  us  to  support  the  judgment.  On  the  other 
hand,  we  think  that  the  judgment  upon  the  findings  should 
have  been  for  the  plaintiff. 

Judgment  reversed,  and  cause  remanded  to  the  Superior 
Court  of  the  City  and  County  of  San  Francisco,  with  direc- 
tions to  enter  a  judgment  upon  the  findings  in  favor  of  the 
plaintiff,  as  prayed  for  in  the  complaint. 
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Depabthent  No.  2. 


[Filed  January  20,  1881.] 

No.  7343. 

J.  H.  STUFFLEBEEM  et  al.,  Respondentb, 
vs. 
D.  H.  AENOLD,  Appellant. 

Pabol  Etidkncb  a8  to  Combedbbatiom  of  ExBcunoN  OF  Rblbabb.  In  an 
action  against  a  Sheriff  to  recover  money  receiTed  by  him  in  an  attach- 
ment case,  where  he  pleaded  a  release,  which  had  been  executed  in 
oonidderation  that  he  would  tarn  over  the  property  seized  or  its  value 
in  money,  and  it  became  a  question  whether  he  had  done  so:  HM, 
that  parol  evidence  as  to  the  consideration  upon  which  the  release  had 
been  executed  did  not  tend  to  vary  its  terms,  and  was  admissible. 

Appeal  from  the  Superior  Court  of  Colusa  County. 

It  appeared  in  this  case  that  L.  Jacobi  brought  an  action 
against  John  Bashore  in  Colusa  County,  and  in  that  action 
the  defendant,  as  Sheriff  of  the  county,  attached  the  property 
of  plaintiffs.  The  latter  then  commenced  an  action  to  recover 
the  property  attached.  A  settlement  of  the  action  of  Jacobi 
T8.  BoBtiore  followed,  and  about  the  same  time  a  settlement 
of  the  other  action  was  negotiated,  consisting  of  a  release  of 
defendant  and  Jacobi  from  aU  liability  to  plaintiffs.  The  con- 
sideration of  the  release  was  that  defendant  agreed  to  deliver 
to  plaintiflb  *'  all  the  property  taken,  in  amount,  kind  and 
Tame,  or  its  equivalent  in  money."  Among  the  property 
held  xmder  the  attachment  was  the  sum  of  1790.80  in  money. 
The  plaintiffs,  after  the  execution  of  the  release,  dismissed 
their  action,  and  the  defendant  delivered  up  tUe  goods  left  in 
the  store  of  plaintiffs,  but  refused  to  deliver  the  money  which 
he  had  received  on  a  sale  of  a  portion  of  the  goods  seized. 
This  action  was  then  commenced  to  recover  the  money  so  re- 
tained with  interest  and  the  rent  of  the  store.  Defendant 
set  up  the  release,  and  plaintiffs  were  allowed  to  show  by 
parol  the  consideration  upon  which  it  was  executed. 

Nmthaly^  JMedenrich  dt  Ackermun,  and  Goad,  Albery  dt 
Ooadi  for  appellant. 
Hart  d  Mart,  for  respondents. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 
This  action  was  brought  to  recover  of  defendant  the  sum 
of  eight  hundred  and  thirty-five  dollars  for  money  had  and 
received  for  plaintifiis,  and  four  hundred  and  twenty-six 
dcdlan  fcnr  rent  of  a  house  for  a  term  set  forth  in  the  com- 
plaint.   The  defendant  denied  all  indebtedness,  and  pleaded 
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a  release  of  the  demands  sued  on.  The  cause  was  tried  by 
the  Court,  and  judgment  passed  for  the  plaintifEs.  Defend- 
ant moved  for  a  new  trial,  which  was  denied,  and  the  defend- 
ant appealed  from  the  judgment  and  order. 

We  have  examined  the  transcript  and  find  no  error.  The 
evidence  offered  as  to  the  consideration  on  which  the  release 
was  executed  by  plaintiff  was  admissible.  It  did  not  tend  to 
alter  the  terms  of  the  release. 

There  was  no  findings  of  fact  in  the  case.  The  evidence 
tended  to  sustain  the  decision  of  the  Court.  On  the  contro- 
verted points  there  was  some  conflict  in  the  evidence,  but  it 
was  sufficient  to  sustain  the  decision. 

Judgment  and  order  affirmed. 

We  concur:    Myrick,  J.,  Sharpstein,  J. 


Department  No.  2. 


U 


[Filed  February  24,  1881.] 
No.  6714. 

FRANCIS  AVERT,  Petitioner, 

vs. 

THE  SUPERIOR  COURT  OF  THE  COUNTY  OF 

CONTRA  COSTA. 

BlOHT  TO  MXSME   PbOFITB  THB  LSQAIi  CoNBEQUENCB   OF  BeOOVSBT  IN  EjBCT- 

MXNT.  Where  a  person,  having  a  patent  to  land,  recoTered  in  eject- 
ment for  the  same,  and  then  commenced  against  the  same  defendant 
a  separate  action  for  mesne  profits;  and  upon  a  shoi^ring  that  an  action 
had  been  commenced  in  the  U.  S.  Circuit  Court  to  set  aside  the  patent 
as  Toid,  a  stay  of  proceedings  in  such  action  for  mesne  profits  "waf 
granted  until  the  action  to  set  aside  the  patent  should  be  determined 
Held,  that  the  recovery  in  ejectment  established  the  title  to  the  land 
that  the  right  to  recover  mesne  profits  was  a  legal  consequence  to  suck 
judgment  establishing  the  title,  and  that  the  pendency  of  the  aotiox 
in  the  U.  S.  Circuit  Court  constituted  no  good  reason- for  the  stay  o1 
proceedings. 
Impbopeb  Stat  of  Pbooekdinos — Mandahub  fbom  Supbemb  Coubt  thi 
Pbopeb  Bbmedt.  Where  a  District  Court  had  improperly  granted  i 
stay  of  proceedings  in  an  action  pending  before  it:  Held,  t^at  it  couU 
be  compelled  by  mandamus  from  the  Supreme  Court  to  proceed  wit] 
the  trial  of  the  cause,  and  that  such  proceeding  was  the  proper  rem 
edy. 

Mandamus. 

B.  S.  BrooJcSy  for  petitioner. 

This  is  an  application  for  a  writ  of  mandamus  to  compel  On 
Court  below  to  proceed  with  the  triid  of  the  case  of  Avery  ts 
The  Black  Diamond  Coal  Mining  Company.    It  appears  froi 
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the  petition  and  answer  that  on  tbe  tenth  day  of  August^  1871, 
an  action  was  brought  by  Avery  against  the  Black  Diamond 
Coal  Mining  Company  for  the  recovery  of  a  certain  tract  of 
land  situate  in  the  County  of  Contra  Costa,  described  as  the 
north  half  of  section  8,  township  1  norUi,  range  1  east, 
Moont  Diablo  meridian;  and  such  proceedings  were  had  that 
plaintiff  obtained  a  judgment  in  said  action  on  the  first  day 
of  April,  1873.  From  that  judgment  an  appeal  was  taken  to 
the  Supreme  Court,  and  on  the  sixteenth  day  of  January, 
1877,  tne  judgment  of  the  Court  below  was  affirmed.  On 
the  eleventh  day  of  July,  1877,  plaintiff  commenced  an  ac- 
tion to  recover  damages  which  he  had  sustained  by  reason 
of  the  withholding  oi  the  possession  of  the  premises  by  the 
defendant,  and  the  taking  from  said  land  of  coal,  and  for 
waste  committed  thereupon.  In  that  action  issue  was  joined, 
and  the  plaintiff  proceeded  to  take  testimony  de  betie  esse.  On 
the  tenth  day  of  June,  1878,  the  District  Cfourt  granted  an 
order  requiring  plaintiff  to  show  cause  why  all  further  pro- 
ceedings in  the  action  to  recover  mesne  profits  should  not  be 
stayed  until  the  further  order  of  the  Court,  or  until  a  certain 
cause  then  pending  in  the  Circuit  Court  of  the  United  States 
for  the  Ninth  Circuit,  District  of  California,  wherein  the 
United  States  is  plaintiff  and  Francis  Avery  and  one  John 
Mnllan  are  defendants,  is  tried  and  decided.  (The  forego- 
ing is  a  suit  to  annul  the  patent  under  which  Avery  derives 
title,  and  upon  which  his  recovery  was  had  in  the  case 
brought  by  him  against  the  Black  Diamond  Coal  Mining 
Company,  referred  to  above.)  On  the  sixteenth  day  of  Sep- 
tember, 1878,  the  Court  below  ordered  that  all  further  pro- 
ceedings in  the  action  brought  by  Avery  against  the  Black 
Diamond  Coal  Mining  Company  be  starred  until  the  cause 
pending  in  the  Circuit  Court  of  the  United  States  is  tried 
and  determined,  or  xmtil  the  further  order  of  the  Court.  The 
said  cause  has  stood  upon  the  calendar  of  the  Court  from 
tenn  to  term,  and  the  plaintiff  has  answered  ready  when  the 
same  has  been  called;  out  the  Court  has  refused  to  try  the 
case,  or  to  allow  the  plaintiff  to  proceed  therein. 

It  is  claimed  in  the  suit  brought  in  the  Circuit  Court  of 
ibe  United  States,  that  the  patent  under  which  Avery  derives 
title,  and  upon  which  he  recovered  in  the  action  brought  by 
him  against  the  Black  Diamond  Coal  Mining  Company,  is 
void.  But  we  cannot  perceive  how  an  adjudication  to  iJiat 
eflbct  can  affect  Avery's  right  to  a  recovery  in  this  action  for 
mesne  profits.  The  title  to  the  land  was  put  in  issue  in  the 
pleadings,  and  the  judgment  in  the  action  of  ejectment  es- 
tablishea  Avery's  title  to  the  land,  and  the  right  to  recover 
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the  rent  is  a  legal  consequence  of  the  judgment  establishing 
his  title.  (Caperton  vs.  Schmidt,  26  Cd.  479;  Doyle  vs. 
PrarMin,  40  Gal.  106;  Byers  vs.  Neal,  43  Oal.  210.) 

The  pendency  of  the  suit  of  the  United  States  a^inst 
Avery  in  the  Circuit  Court  of  tiie  United  States  constituted 
no  ^ood  reason  for  staying  proceedings  in  the  case  of  Avery 
against  the  Black  Diamond  Coal  Mining  Company,  and  the 
onlv  remaining  inquiry  is,  whether  the  Court  can  be  com- 
pelled by  mandamus  to  proceed  with  the  trial  of  the  cause. 

The  case  of  The  People,  etc.,  ex  rdatione  Coberly  vs.  Scales, 
3  Scammon,  351,  presented  the  following  state  of  facts:  By 
consent  of  counsel,  a  criminal  case,  pending  in  the  County 
of  St.  Clair,  in  the  State  of  Illinois,  was  transferred  to  the 
County  of  Perry,  and  when  the  case  was  called  for  trial  in 
that  county  the  State's  attorney  moved  the  Court  to  dismiss 
it  for  the  reason  that  it  was  riot  properly  in  that  Court.  This 
motion  was  allowed,  and  the  Court  refused  to  proceed  with 
the  trial  of  the  cause.  On  appeal  to  the  Supreme  Court  it 
was  held  that  the  order  of  dismissal  was  improperly  entered, 
and  the  Court  below  was  ordered  by  peremptory  mandamus 
to  proceed  with  the  trial  of  the  cause.  To  the  same  effect  is 
the  case  of  The  People,  etc.,  ex  relatione  Teale  vs.  Pearson, 
Judge  Cook  of  the  Circuit  Court,  1  Scammon,  458.  In  that 
case  the  Court  below  granted  a  continuance  on  grounds  that 
the  Supreme  Court  held  insufficient,  and  a  writ  of  mandamus 
was  ordered  to  compel  the  Circuit  Court  to  proceed  with 
the  trial  of  the  cause. 

But  the  case  of  Rhodes  vs.  Craig,  21  Cal.  419,  api)ears  to 
us  to  be  directly  in  point.  Field,  C.  J.,  delivering  the 
opinion  of  the  Court  in  that  case,  says: 

''It  is  difficult  to  perceive  upon  what  ground  the  order 
staying  the  proceeding  in  this  action  can  rest,  except  the 
bare  possibility  that  the  officers  of  the  General  Land  Office 
at  Washington  may  come  to  a  different  conclusion  from  that 
of  the  authorities  of  the  State  as  to  the  validity  of  the  loca- 
tion of  the  school  warrant  upon  which  the  patent  to  Doll 
was  isdued.  But  even  if  stich  a  conclusion  should  be 
reached,  no  defense  based  thereon  could  be  interposed  to 
the  present  action.  *  *  *  The  difficulty,  however,  with 
the  present  case  is  that  no  appeal  lies  from  IJie  order  of  the 
Court.  It  is  not  an  injunction  against  the  parties  in  another 
action;  it  is  a  simple  order  staving  proceedings  in  the  same 
action.  The  remedy  of  the  plaintin  is  not  by  appeal,  but 
by  an  application  for  a  mandamus  to  compel  the  Court  to 
proceed." 

Writ  granted  as  prayed  for. 

We  concur:  Sharpstein,  J.,  TJiomton,  J. 
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In  Bane. 


[Filed  February  24, 1881.] 

No.  10,596. 

THE  PEOPLE,  Bespondent, 

vs. 

WILLIAM  CLABKE,  Appellant. 

bUBCTIOXAL   InFOSMATIOM  SuiTICISNT    IF  GoOD  DT    SUBSTANCK.      An    infOF- 

mstion,  though  inartificially  drawn,  and  though  it  does  not  state  facts 
by  any  means  as  concisely  as  it  ought  to,  is  nevertheless  sufficient  if 
good  in  substance. 

Appeal  from  the  Superior  Court  of  Monterey  County. 
^  Defendant  was  charged  by  information  with  having  pub- 
lished a  libel  upon  Alice  M.  Cullman  by  writing  a  false  and 
defamatory  letter  concerning  her,  and  causing  it  to  be  placed 
in  an  open  place  on  her  premises.  The  defamatory  matter 
was  an  attempt  to  connect  her  with  one  Chona  Samora,  a 
notorious  chiuracter  of  Salinas  City,  who  had  been  convicted 
of  maintaining  a  public  nuisance.  The  information  set  forth 
at  great;  length  and  in  a  rambling  manner  ail  tJie  circum- 
stances, even  the  most  remote,  supj^osed  to  bear  upon  the 
charge,  and  contained  copies  of  the  indictment  against,  and 
sentence,  of  Chona  Somora. 

Charles  W.  QuiUyy  for  appellant. 

A.  L,  Harty  Attorney-General,  for  respondent. 

ByiheCouBT: 

The  defendant  was  charged,  by  information,  with  the 
crime  of  libel.  He  filed  a  demurrer  to  the  information,  which 
was  overruled,  whereupon  he  entered  a  plea  of  ''not  guilty.'' 
Subsequently  he  withdrew  that  plea  and  entered  a  pica  of 
"guilty,'*  after  which  judgment  was  pronounced  against  him. 
From  the  judgment  he  brings  this  appeal  on  the  ground  that 
the  facts  stated  in  the  information  are  insufficient  to  consti- 
tute a  public  offense. 

We  nave  considered  the  information,  and  while  it  is  true 
that  it  is  inartificially  drawn,  and  that  the  facts  constituting 
the  offense  might,  and  ought  to,  have  been  more  concisely 
stated,  we  are  nevertheless  of  the  opinion  that  it  is  good  in 
substance. 

Judgment  affirmed. 
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Department  No.  1. 


[Filed  March  5, 1881.] 
No.  6669. 

JOSEPH  C.  COLLINS,  Appellant, 

vs. 

CLAEENCE  F.  TOWNSEND,  Bespondent. 

Contracts — Defense  of  FAiiSB  Bepbesentations  must  show  Bescibbion 
WITHIN  Reasonable  Time.  Where  a  person  purchased  certain  shares 
in  homestead  associations,  gave  his  note  payable  in  instaUmentft 
therefor,  and  left  his  shares  with  the  vendor  as  collateral  secority; 
and,  after  paying  a  portion  of  the  installments,  discovered  that  he  had 
been  defraaded  by  false  representations  and  refused  to  pay  anything 
more;  but  for  three  years  took  no  step,  either  by  notice  or  otherwise,  to 
rescind  the  contract :  Held,  in  an  action  against  him  on  th^  note,  that 
he  could  not  avail  himself  of  the  defense  of  false  representation  for 
the  reaBon  that  he  had  not  taken  any  steps  to  rescind  the  oontaract 
within  a  reasonable  time. 

Fbauditlent  Gontbacts — Rights  of  Pabties  Defbattded.  The  rights  of  a 
party  who  has  been  defrauded  in  making  a  contract  are,  on  the  dis- 
covery of  the  fraud,  within  a  reasonable  time  to  rescind  the  contract 
and  restore  the  parties  to  their  former  condition,  or  to  affirm  the  con- 
tract and  claim  damages  for  the  injury  sustained  by  reason  of  the 
fraud. 

Rescission  of  Gontbact  of  Sale  when  Vendor  Retains  Possession  of 
Pbopebty — Notice  of  Rescission.  Where  a  person  desires  to  rescind 
a  contract  of  sale  of  property  on  account  of  fraud,  if  the  vendor  has 
retained  possession  of  the  property  sold  as  security  or  otherwise,  the 
purchaser  should  indicate  lus  intention  to  rescind  and  notify  the  seller 
that  he  abandons  all  right  or  claim  to  the  property;  and  if  he  fails  to 
do  so,  he  is  equally  at  fault  as  if,  having  received  the  property,  he 
should  refuse  or  neglect  to  return  or  tender  it. 

Appeal  from  the  District  Court  of  the  Twenty-third 
Judicial  District,  City  and  County  of  San  Francisco. 

James  C.  Caryy  for  appellant. 
James  B.  Ibiimsend,  for  respondent. 

MoKiNSTRT,  J.,  delivered  the  opinion  of  the  Court: 
The  action  was  brought  upon  a  promissory  note  given  by 
defendant  on  the  seventeenth  day  of  April,  1872,  in  part  con- 
sideration for  certain  stock  of  Homestead  Associations,  and 
the  defense  is  that  defendant  was  induced  to  purchase  the 
stock  by  false  representations  of  plaintiff,  that  the  lands  of 
the  Homestead  were  unincumbered,  while  in  fact  they  were 
lanzely  incumbered. 

flaintiff  having  proven  his  complaint  'prima,  fade^  defend- 
ant submitted  his  case  upon  the  stipulation  following:  ''For 
the  purposes  of  this  action,  it  is  hereby  admitted  that  the 
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facts  stated  in  the  first  defense  of  defendant's  answer  filed 
herein  are  tme." 

The  defendant,  among  other  matters,  avers  in  the  first 
coont  of  his  answer:  ** This  defendant  has  since  said  seven- 
teenth day  of  April,  1872,  and  prior  tathe  discovery  herein- 
after mentioned,  paid  to  said  Collins  jin  installments  npon 
the  said  promissory  note,  the  sum  of  sbteen  hundred  dollars 
in  Unitea  States  gold  coin.  That  shcfrtly  after  the  pavment 
of  the  last  of  the  said  installments  above  mentioned  .the  de- 
fendant discovered" — ^the  representatfons  of  plaintiff  to  be 
false. 

The  pleading  being  taken  more  strongly  against  the 
pleader,  it  must  be  presumed  that  the*  discoverv  of  the  fraud 
was  immediate  after  the  "first  of  January,  lo73 — the  date 
when  the  eighth  installment  would  befdome  due. 

The  cpmplaint  herein  was  filed  ]^ebruary  4,  1876;  the 
answer  May  22,  1876. 

The  stock  purchased  by  defendant  w^s  pledged  to  plaintiff 
as  security  for  the  payment  of  the  nole  sued  upon.  Under 
the  contract  of  pledge  the  stock  was  sold  on  the  thirteenth 
of  November,  1874,  for  the  sum  of  119.60  and  the  proceeds 
applied  upon  the  note. 

In  Gfifard  vs.  CarviU,  29  Oal.  592,  it  was  said  by  the  Su- 
preme Court  of  Oalifomia:  ^'Appellant  insists  that,  although 
the  matters  alleged  and  claimed  to  have  been  proved,  might, 
it  tme,  have  justt&ed  the  defendant  in  rescinding  the  contract 
and  returning  the  stock,  yet,  until  such  rescinding  and  return, 
they  constituted  no  defense  to  an  action  on  the  note;  and 
sach  is  the  general  rule  upon  the  subject.  In  Herrin  vs. 
LSiby,  36  Maine,  367,  the  rule  is  expressed  in  the  (following 
language,  namely:  'The  right  of  a  party  who  has  been  de- 
frauded in  making  a  contract  are,  on  the  discovery  of  the 
fraud,  within  a  reasonable  time  to  rescind  the  contract  and 
restore  the  parties  to  their  former  condition,  or  to  affirm  the 
contract  and  claim  compensation  or  damages  for  the  injury 
he  has  sustained  by  reason  of  the  fraud.  In  Burton  vs. 
Stewart,  3  Wend.  230,  the  Court  say:  'Had  they  intended 
to  treat  the  contract  as  void,  on  the  ground  of  fraud,  it  was 
tiieir  duty,  when  they  discovered  that  the  mare  was  not  such 
as  the  plaintiff  had  represented  her  to  be,  to  have  restored 
her  to  the  plaintiff.  When  prosecuted  on  the  note  and  the 
^aiise  brou^t  to  trial,  it  was  too  late  to  repudiate  the  contract." 
See  also,  KinAaU  vs.  Cunningham^  4  Mass.  602;  Norton  vs. 
Ibufi^,  3  Oreenl.  32;  Campbell  vs.  Iteming,  1  Adolph  and 
EUis,  40.  These  authorities  state  the  rule  correctly  in  all 
cases  where  the  property  purchased  is  of  the  slightest  value 
to  any  one.*" 
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It  will  be  observed  that  in  the  first  count  of  the  answer 
there  are  no  ayerments  of  damage  sustained  by  defendant  by 
reason  of  the  fraud — the  defense  is  evidently  intended  as  a 
repudiation  of  the  contract;  a  claim  that  it  is  void  by  reason  of 
the  fraud. 

From  the  second  of  January,  1873,  until  the  thirteenth 
of  November,.  1874r— a  period  of  more  than  twenty-two 
months,  during  the  first  eight  months  of  which  eight  install- 
ments, of  1200  each,  became  due — the  defendant  took  no 
step  to  rescind  the  contract  by  notice  to  plaintiff  or  otherwise. 
While  the  contract  continued  unrescinded  the  plaintiff  could 
sell  the  stock  and  apply  the  proceeds  to  the  note  only  in  case 
the  $3,000  was  not  paid  at  tne  end  of  fifteen  months,  from 
the  first  of  June,  lo73— when  thd  last  installment  became 
due.  Defendant  did  not  have  manual  possession  of  the  stock; 
plaintiff  had  that.  But  a  return  of  the  property  is  only  one 
mode  of  putting  the  parties  in  statu  quo.  If  the  vendor  had 
retained  possession  of  the  propertjr  sold,  as  security  or  other- 
wise, the  purchaser  may  indicate  his  intention  to  rescind  and 
notify  the  seller  that  he  abandons  all  riffht  or  claim  to  the 
property.  If  he  fails  to  do  this  under  such  circumstances  he 
is  equally  at  fault  as  if,  having  received  the  property,  he 
should  refuse  or  neglect  to  return  or  tender  it. 

As  we  have  seen,  the  person  desiring  to  rescind  a  contract 
because  of  fraud  must  restore—so  far  as  his  action  can  do 
this — the  parties  to  their  former  condition  within  a  reason- 
able time. 

Here  the  evidence  fails  to  show  that  the  contract  was  re- 
scinded. It  may  be  that  after  the  stock  was  sold  by  the 
pledgee,  nothing  would  be  accomplished  by  going  througl] 
the  form  of  offering  to  return  that  of  which  defendant  nevei 
had  the  actual  possession;  but  if  the  defendant  intended  to 
rescind  his  contract  he  should  have  made  his  purpose  knowi 
within  a  reasonable  time  after  the  discovery  of  the  alleged 
fraud.  Here  there  was  no  disavowal  of  the  contract  until 
at  least  the  complaint  was  filed,  more  than  three  years  aftei 
such  discovery.  The  Court  below  should  have  held,  thai 
defendant  had  not  sought  to  rescind  within  a  reasonable 
time. 

After  setting  forth  the  facts  on  which  he  relies  in  the  firs! 
count  of  the  answer,  the  defendant  alleges:  ^'And  said  de- 
fendant says  that  said  note  was  obtained  from  him,  this  de- 
fendant, by  the  said  Plaw  and  Collins,  by  and  through  the 
fraud  and  false  and  fraudulent  representations,  statemente 
and  assurances  aforesaid,  and  without  consideration  therefor, 
and  that  no  money  whatever  was  ever,  or  is  now,  justly  or  at 


The  Pacific  Coast  Law  Journal.  181 

all  due  from  this  defendant  to  said  plaintiff  thereon,  or  on 
accoimt  thereof." 

There  is  nothing  in  the  suggestion  that  the  words  ''and 
without  consideration  therefor^"  constitute  a  separate  and 
independent  allegation  of  fact,  the  admission  of  which,  by 
the  stipulation  hereinbefore  recited,  authorized  the  Court 
below  to  render  a  judgment  for  defendant.  The  evident 
meaning  of  the  pleader  was  ''  without  consideration,'*  because 
of  the  false  and  fraudulent  representations,  statements  and 
assurances  aforesaid." 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

yfe  concur:  Boss,  J*.,  McKee,  J. 


Depabtment  No.  2. 


[Filed  February  28,  1881.] 
No.  6854. 

MABY  E.  MATNAJRD,  Executrix,  etc.,  Eespondent, 

vs. 
FBEDEMCK  McCEELLISH,  Appellant. 

AltlDATIT  or  SSBVICB  OF  SUMMONS  MUST  ShOW    THAT    PSBSON     SSBYINO    IT 

WAS  OYXB  Eiohtbxn  Yeabs  OF  AoE  AT  TiMB  OF  Sebyicb.  Where  a 
summons  was  serred  by  a  private  person  on  April  15,  1879,  and  the 
ai&davitof  snch  service,  made  on  Apnl  16, 1879,  stated  that  the  person 
serving  it  "w  over  the  age  of  eighteen  yoars,'*  without  stating  that 
he  was  over  eiglfteen  at  the  time  of  service:  Held,  that  snch  affidavit 
was  insufficient,  and  that  a  judgment  by  default,  based  thereon,  was 
invalid. 

Appeal  from  the  District  Court  of  the  Fifteenth  Judicial 
Dis^ct,  City  and  County  of  San  Francisco. 

E.  W.  McGraWy  for  appellant. 
Frcmds  JohnsoUy  for  respondent. 

BytheCouBT: 

This  is  an  appeal  from  a  judgment  entered  npon  default. 

Proof  of  service  of  summons  made  by  affidavit.  The 
affidavit  was  made  April  16,  1879,  and  in  it  the  affiant  states 
that  ^'he  is  over  the  age  of  eighteen  years/'  and  that  the 
service  was  made  April  15, 1879.  According  to  Section  410, 
C.  0.  P.,  the  service  must  be  made  by  a  person  (if  other 
than  the  Sheriff)  who,  at  the  time  of  service,  was  over 
eighteen  years  of  age.  It  does  not  appear  from  the  affidavit 
that  at  the  time  of  service — namely,  April  15, 1879— the  per- 
son making  the  service  was  over  eighteen  years  of  age. 

Judgment  reversed. 
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Depabtment  No.  2. 


[Filed  Februaary  28, 1881.] 
No.  6382. 
JOHN  BENSLET  and  FREDERICK  MASON,  Respon 

ENTS, 
VS. 

STEPHEN  A.  WHIPPLE  et  al.,  Appellants. 

NkW  TbIAL  OaDBB  SELDOM  DISTURBED  FOB   InSUFFICIENCT  OF   EvTDENCB.     J 

order  denying  a  motion  for  a  new  trial  may  be  reversed  on  t 
ground  that  the  evidence  is  insufficient  to  justify  the  verdict;  but 
can  seldom  happen  that  there  will  be  such  an  entire  absence  of  e 
dence  to  support  it  as  will  justify  a  reversal. 
Judgment  not  Dibtubbed  whebe  Appeal  Hinges  upon  Question  of  me 
Pbepondebance  of  Evidence.  If  on  appeal  from  a  judgment  baa 
upon  the  verdict  of  a  jury,  it  appears  that  the  case  hinges  men 
upon  the  preponderance  of  evidence,  tUe  judgment  will  not  be  d 
.    turbed. 

Appeal  from  the  District  Court  of  the  Fourth  Judici 
District,  City  and  Couniy  of  San  Francisco. 

G.  F,  d  W.  H,  Sharp,  for  appellants. 
McAllister  &  Bergin,  for  respondents. 

Sharpstein,  J.,  delivered  the  opinion  of  the  Court: 

Appellants'  counsel  endeavors  in  his  brief  and  oral  ar^ 
ment  to  prove  that  the  evidence  is  insufficient  to  justify  t 
verdict.  An  order  denying  a  motion  for  a  new  trial  may 
reversed  on  that  ground,  but  it  can  seldom  happen  tt 
there  will  be  such  an  entire  absence  of  evidence  to  suppc 
a  verdict  as  will  justify  this  Court  in  disturbing  it,  parti 
ularly  after  the  Court  which  tried  the  case  has  declined  to  < 
so.  The  reason  why  this  Court  will  not  interfere  with  i 
order  granting  or  den^ng  a  motion  for  a  new  trial  on  tl 
ground,  where  the  evidence  is  conflicting,  without  any  i 
gard  to  its  apparent  preponderance,  has  been  too  often  stat 
to  render  a  repetition  of  it  necessary.  And  it  is  snfficic 
upon  this  point  to  remark  that  there  is  some  evidence  up 
each  of  the  material  issues  involved  in  this  case  to  snppc 
the  verdict. 

After  examining  the  rulings  of  the  Court  which  were  < 
ceptod  to  on  the  trial,  and  are  now  specified  as  errors  of  la 
we  are  unable  to  discover  any  error  m  any  of  them  for  whi 
the  ludffment  should  be  reversed. 

The  charge  of  the  Court  was  not  excepted  to,  and  the  i 
struction  asked  by  the  appellant  was  substantially  given. 
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The  instmctions  given  at  the  request  of  the  respondents, 
and  excepted  to  by  appellants,  were  correct,  if  there  was  any 
eyidence  upon  wluch  the  plaintifb  were  entitled  to  recover. 

If  there  had  been  none,  as  appellants'  counsel  contends, 
the  instmctions  would  doubtless  be  erroneous.  It  is  quite 
erident,  we  think,  that  the  case  hinges  upon  the  preponder- 
ance of  evidence,  and  that  was  a  question  for  the  detormina- 
ation  of  the  jury. 

Judgment  and  order  denying  a  new  trial  affirmed. 

We  concur:  Thornton,  J.,  Myrick,  J. 


Depabtment  No.  2. 


[Piled  February  28,  1881.] 

No.  6827. 

WOLFF  APPEL,  Bespondent, 

vs. 

ms  CREDITOBS,  Eespondents, 

M.  FBTFiDLANDEB,  Assignee,  Appellant. 

If  onr  PixD  BT  Shxszff  to  AmiaNBB  in  Inbolybnct  must  be  Bstubnsd  if 
iHsoiiTSMT  Denied  Benefit  or  Inbolybnt  Law.  Where  in  insol- 
▼enoy  proceedings  the  assignee  received  certain  moneys,  which  had 
belonged  to  the  insolvent,  from  the  Sheriff;  and,  after  a  trial  which 
resulted  in  the  insolvent  being  denied  the  benefit  of  the  insolvent 
law,  an  order  was  made  requiring  the  assignee  to  return  the  money  to 
the  Sheriff:  Held,  in  the  absence  of  a  showing  of  auy  fnrthei  facts, 
that  the  order  was  correct. 

Appeal  from  the  County  Court  of  the  City  and  County  of 
San  Francisco. 

MarHn  8.  Meyer ^  for  appellant. 

Napthaly,  Inedenreich  &  Ackerman,  and  H.  H.  Lotcenthal, 
for  respondents. 

By  the  Court: 

Appel  petitioned  for  the  benefit  of  the  insolvent  law,  and 
M.  Friediander  was  appointed  assignee.  The  assignee  re- 
oeiTed  from  the  Sheriff  of  the  City  and  County  of  San  Fran- 
cisco certain  moneys  belonging  to  Appel.  After  a  trial  of 
issues  presented,  Appel  was  denied  the  benefit*  of  the  insol- 
yent  law.  Thereupon  the  Court  made  an  order  that  the  as- 
signee return  the  moneys  to  the  Sheriff.  The  assignee  ap- 
pealed from  the  order. 

There  is  nothing  in  the  record  showing  that  the  Court 
erred  in  making  this  order,  which  we  must  nold  correct  until 
the  contrary  is  shown. 

Order  amrmed. 
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Department  No.  1.     . 


[Filed  March  5,  1881.] 

No.  6570. 

JOHN  G.  ATEES,  Respondent, 

vs. 

J.  BRUCE  PALMER  et  al..  Appellants. 

HouDBB  OF  Legal  Title  to  Bsix.  Pbopebtt  Allowing  it  to  be  Mobtoaobd 
BT  Othebs — Estoppel.  Where  A,  being  in  possession  of  and  claiming 
a  tract  of  land  as  a  Spanish  grant,  conveyed  it  for  a  nominal  consid- 
eration to  6,  his  father-in-law,  living  in  Rhode  Island;  and  B,  after 
the  grant  was  rejected,  acquired  title  by  purchase  from  the  United 
States  under  the  Act  of  Congress  of  March  3,  1865,  but  continued  to 
reside  in  Rhode  Island,  while  A  continued  to  reside  on  the  land  with 
his  family,  without  paying  rent  and  to  improve  it  at  his  own  expense; 
and  just  before  acquiring  his  patent  B  appointed  C,  a  son  of  A,  his 
attorney  in  fact,  with  power  to  sell  or  mortgage  the  land;  and  Uiere 
being  a  doubt  whether  C  could  execute  a  note  as  well  as  a  mortgage 
under  the  power,  he  executed  a  deed  to  a  fourth  person,  who  executed 
a  note  and  mortgage  of  the  land,  and  then  conveyed  to  B,  the  father- 
in-law,  who  acquiesced  in  the  transaction;  and  afterwards,  upon  the 
note  and  mortgage  falling  due,  and  A  and  his  family  haying  use  for 
other  moneys,  G  as  attorney  in  fact  of  B,  under  the  original  power, 
executed  a  second  deed  of  conveyance  of  the  land  to  D,  another  son 
of  A,  who  thereupon  executed  a  note  and  mortgage  to  E  in  considera- 
tion of  moneys  advanced  by  him  to  pay  off  the  former  note  and  mort- 
gage, and  to  furnish  A  and  his  family  the  money  required  by  them,  of 
all  of  which  B  was  cogniasant  soon  alter  the  transaction  and  made  no 
objection;  and  in  an  action  by  E  to  foreclose  the  latter  mortgage,  it  was 
objected — 1st,  that  the  power  of  attorney  gave  C  no  power  to  convey 
the  land  without  consideration,  and  for  the  mere  purpose  of  enabling 
the  grantee  to  mortgage;  2d,  that  the  power  of  attorney  being  exe- 
cuted before  B  acquired  title,  gave  no  power  to  convey  the  title  which 
he  afterwards  acquired  by  patent;  and  3d,  that  B  could  not  ratify  or 
validly  acquiesce  in  the  transaction  purporting  to  have  been  done  un- 
der the  power  of  attorney,  except  by  deed  or  writing:  HM^  that  in 
equity  none  of  the  objections  was  valid,  and  that  the  judgment  of  the 
Court  below  foreclosing  the  mortgage  should  be  affirmed. 

Equitable  Estoppel  in  Pais — In  equity,  when  a  man  has  been  silent  when 
in  conscience  he  ought  to  have  spoken,  he  shall  be  debarred  from 
speaking  when  conscience  requires  him  to  be  silent. 

Appeal  from  the  District  Court  of  the  Third  Judicial  Dis- 
trict, Alameda  County. 

A.  M.  Crane,  for  appellants. 

John  M.  Burnett  and  Charles  Clark,  for  respondent. 

Ross,  J.,  deliyered  the  opinion  of  the  Court: 
This  action  was  brought    by   John  G.  Ayres,  plaintiff^ 
against  J.  Bruce  Palmer,  J.  C.  Palmer,  Martha  L.  Palmer 
and  Edward  Field,  defendants,  to  foreclose  a  mortgage  made 
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♦ 

to  seonre  {he  payment  of  a  promissory  note  for  123,000,  with 
interest,  etc. 

J.  Brace  Palmer  is  the  son  pf  J.  G.  Palmer;  J.  0.  Palmer 
and  Martha  L.  Palmer  are  husband  and  wife,  and  Edward 
Field  is  the  father  of  Mrs.  PeJmer. 

It  appeairs  from  the  record  that  in  1857  J.  C.  Palmer  was 
the  claimant  of  a  tract  of  land  situated  in  Alameda  County, 
called  the  ex-Mission  of  San  Jose,  and  on  the  twenty-second 
of  June  of  that  year,  for  a  nominal  consideration  conveyed 
by  deed  all  of  his  interest  therein  to  his  father-in-law,  the 
defendant  Field;  that  the  claim  of  title  to  the  land  was 
finally  rejected  by  the  United  States  tribunals,  but  by  an 
Act  of  Congress,  passed  March  3,  1865,  persons  in  posses- 
sion of  any  portion  of  the  land  were  permitted  to  purchase 
die  same  m>m  the  Oovernment  at  the  rate  of  one  dollar  and  a 
quarter  per  acre.  The  defendant  Field,  as  a  beneficiary  under 
Uiis  Act,  applied  to  purchase  a  portion  of  the  land,  including 
the  mortgaged  premises.  His  application  was  granted,  and 
on  April  11, 18o8,  a  patent  therefor  was  issued  to  him.  Field 
never  lived  in  person  on  the  land.  He  resided  in  Provi- 
dence, Bhode  Island,  but  occasionally  visited  the  family  of 
his  son-in-law,  Mr.  Palmer,  ii^  California.  The  land  itself 
was  always  in  the  possession  of  Palmer  and  family.  They 
occupied  it  without  payment  of  rent^  and  improved  it  at 
their  own  expense.  In  December,  1867,  Field  appointed 
Edward  F.  Palmer,  another  son  of  J.  C.  and  Martha  L. 
Pahner,  bis  attorney  in  fact,  to  ''  sell  and  dispose  of  any  and 
aU  lands  and  real  property  which  I  (Field)  may  own  or  have 
any  interest  in,  situated  in  any  portion  of  said  State  of  Cal- 
ifornia, to  such  person  or  persons  for  such  price  and  on  such 
terms  as  to  the  payments  for  the  same  as  to  him  may  seem 
meet,  and  upon  such  sale  or  sales  to  make,  execute  and  de- 
liver to  the  purchaser  or  purchasers,  sufiicient  deed  or  deeds 
to  convey  the  same,  with  such  covenants  therein  as  he  may 
flee  fit;  to  mortgage  any  of  said  land  in  said  State  of  Califor- 
nia, in  which  I  may  be  interested,  for  any  purpose,  on  anv 
terms,  or  for  any  sum  or  sums  he  may  see  fit,  and  upon  such 
rates  of  interest  as  in  his  discretion  he  may  see  proper,  and 
with  such  covenants  and  agreements  in  such  mortgage  as  to 
him  may  seem  fit  *  ^  *  giving  ftnd  hereby  granting  unto 
my  said  attorney  full  power  and  authority  in  and  about  the 
premiaes  *  *  *  with  full  power  to  make  and  institute 
for  the  purposes  aforesaid,  one  or  more  attorneys  under  my 
said  attorney,  and  the  same  again  at  pleasure  to  revoke,  and 
generally  to  sav,  do,  act,  transact,  determine,  accomplish 
and  promote  all  matters  and  things  whatsoever  relating  to 
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the  premises,  as  fully,  amply  and  effectaally,  to  all  intents 
and  purposes,  as  I,  the  said  constituent,  if  present,  ought  or 
might  personally  do,  although  the  matter  should  require 
more  special  authority  than  is  herein  comprised." 

As  will  be  observed,  nothing  was  expressly  said  in  the 
power  of  attorney  as  to  the  execution  of  a  promissory  note 
or  other  evidence  of  indebtedness,  and  a  aoubt  seems  to 
have  arisen  in  the  minds  of  the  Palmers  as  to  the  authority 
of  the  donee  of  the  power  to  execute  a  promissory  note  in 
connection  with  a  mortgage.  This  doubt  was  solved  by  an 
understanding  among  themselves  that  the  donee  should  con- 
vey the  land  to  some  third  person,  who  should  make  the 
desired  note  and  mortgage,  and  immediately  thereafter 
reconvey  the  land  to  Field.  Pursuant  to  this  plan,  mort- 
gages were  made  from  time  to  time  upon  the  land  for  ihe 
benefit  of  the  Palmers,  one  of  which  was  made  by  and 
through  E.  L.  Beard  to  the  Odd  Fellows'  Bank  of  San  Fran- 
cisco, to  secure  a  debt  of  J.  C.  Palmer.  Whatever  was  done 
in  the  way  of  mortgaging  the  property  under  this  arrange- 
ment was  made  known  to  Field  by  his  attorney  in  fact,  and 
bv  other  members  of  the  Palmer  family.  Field  made  no 
objection  to  the  course  pursued  by  his  attorney  in  fact,  but 
acquiesced  in  it. 

The  debt  contracted  in  the  name  of  Beard  to  the  Odd 
Fellows'  Bank  becoming  due,  the  bank  threatened  to  fore- 
close the  mortgage  given  to  secure  its  payment.  At  the  same 
time  some  stock  transactions,  which  J.  0.  Palixier  had  been 
carrying  on  in  the  name  of  his  son  Edward  F.  Palmer,  were 
pressing  him,  and  the  son  Edward  himself  was  laboring 
under  financial  embarrassments.  Under  these  circumstances 
the  plaintiff  in  this  action,  at  the  request  of  the  Palmers, 
agreed  to  pay  off  the  mortgage  debt  for  Uiem  to  the  Odd 
Fellows'  Bank,  and  to  discharge  the  stock  debts  of  J.  G.  and 
Edward  F.  Palmer,  and  did  do  so — in  consideration  of  which 
Edward  F.  Palmer,  as  the  attorney  in  fact  of  Field,  executed 
a  deed  for  the  mortgaged  premises  to  J.  Bruce  PaJmer,  and 
the  latter  thereupon  executed  to  the  plaintiff  the  note  and 
mortgage  in  suit,  and  then  reconveyed  the  premises  to  Field. 
The  transaction  was  made  known  by  the  a^ent  to  Field,  who 
made  no  obiection  thereto.  Field  soon  after  came  out  on  a 
visit  to  his  daughter,  and  before  leaving  California  conveyed 
the  land  by  deed  of  gift  to  her,  and  thereupon  took  from  hei 
and  her  husband  a  mortgage  thereon  to  secure  payment  oi 
$17,434,  due  from  them  to  him.  The  deed  and  mortgage 
last  mentioned  were  executed  May  8,  1877. 
Field  and  the  Palmers  now  seek  to  repudiate  the  transac- 
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tion  with  the  plaintiff,  and  claim,  in  the  first  ^lace,  that  the 
deed  to  J.  Brace  Palmer  conveyed  to  him  no  interest  in  the 
land,  and  that  therefore  he  mortgaged  nothing  to  the  plaint- 
iff; secondly,  that  in  no  event  did  the  power  of  attorney 
aathorize  Edward  P.  Palmer  to  convey  or  mortgage  the  title 
acquired  by  Field  by  the  United  States  patent;  and,  thirdly, 
that  there  could  be  no  snch  thing  as  a  ratification  of  the 
transaction  hj  Field  except  by  deed  or  writing. 
We  will  briefly  notice  wese  points  in  the  order  stated: 
The  argument  upon  which  it  is  sought  to  sustain  the  posi- 
tion first  assumed  by  the  appellants  is,  that  the  power  of  at- 
torney from  Field  to  Edward  F.  Palmer  did  not  authorize  the 
latter  to  convey  the  land  without  consideration,  and  that  as 
J.  Bruce  Palmer  paid  nothing  for  the  conveyance  to  him,  he 
got  no  title  by  the  deed,  and  therefore  mortgaged  none  to 
the  plaintiff.  To  adopt  this  view  we  should  have  to  stick  in 
the  dark  and  close  our  eyes  to  the  real  transaction.  This 
can  hardly  be  expected  of  a  Court  of  equity.  The  making 
of  the  deed  to  J.  Bruce  Palmer  was  a  part  of  the  mode 
adopted  by  the  Palmers  and  the  plaintiff  for  the  execution  of 
the  mortgage — ^the  consideration  for  which  was  the  payment 
by  the  plaintiff  of  the  Palmer  debt  to  the  Odd  Fellows'  Bank, 
thus  dischar^g  the  bank's  mortgage  on  the  property,  and 
the  cancellation  of  J.  C.  and  Edward  F.  Palmer's  indebted- 
ness to  the  plaintiff,  amounting  in  the  aggregate  to  the  sum, 
of  $23,000.  This  was  sufficient  consideration  to  support  the 
transaction. 

The  power  of  attorney  from  Field  to  Edward  F.  Palmer 
was  executed  in  December,  1867.  At  that  time  the  legal  title 
to  thev  mortgaged  property  was  in  the  Qovemment  of  the 
United  States.  But  Field,  by  virtue  of  the  Palmers'  posses- 
sion of  the  land,  and  of  the  deed  from  J.  C.  Palmer,  had 
filed  an  application  to  purchase  it  from  the  Government  under 
tiie  Act  of  Congress  to  which  reference  has  been  made,  and 
thus  expected  to  obtain  the  logal  title,  and  did  so  by  the 
patent  issued  April  11,  1868.  The  power  of  attorney  must 
be  read  in  the  light  of  these  facts,  and  also  in  the  light  of 
the  further  facts  that  from  first  to  last  the  Palmers  remained 
in  possession  of  the  land  without  payment  of  rent,  improved 
it  at  their  own  expense,  and  mortgaged  it  repeatedly  for  the 
benefit  of  the  family,  in  precisely  the  same  maimer  as  was 
adopted  in  the  present  case;  and  all  this  with  the  knowledge 
of  field,  and  without  objection  on  his  part.  Indeed,'  J.  G. 
Palmer  himself  testified  that  the  ''land  was  in  the  family, 
and  considered  in  the  family  all  along."  Again:  ''Tms 
mortgage  to  the  Odd  Fellows'  Bank  entered  into  and  formed 
a  part  of  the  $23,000.     Mr.  Ayres  took  it  up  and  paid  the 
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fall  face  of  it.     He  paid  it  at  the  request  of  us  generally— 
among  us  a  family  matter — to  save  it  from  foreclosure." 

The  language  of  the  power  of  attorney  was  broad  enough 
to  authorize  the  attorney-in-fact  to  mortgage  the  title  con- 
veyed bv  the  patent;  and  in  view  of  the  facts  as  testified  to 
by  the  Palmers  themselves,  there  can  be  no  doubt  that  such 
was  the  intention  of  Field  at  the  time  of  its  execution.  That 
by  virtue  of  the  power  of  attorney,  Edward  F.  Palmer  did 
mortgage  this  title,  through  Beard,  to  the  Odd  Fellows' 
Bank,  for  the  benefit  of  the  Palmer  family,  clearly  appears, 
and  that  the  fact  was  made  known  to  Field  and  assented  to 
by  him  is  equally  apparent.  It  was  this  very  debt,  thus  cre- 
ated and  thus  sanctioned,  that  formed  in  part  the  considera- 
tion for  the  mortgage  to  the  plaintifT.  Concerning  the  latter, 
Edward  F.  Palmer  testified:  "He  (Field)  was  informed 
afterwards  about  this.  I  do  not  remember  and  caimot  tell 
how  long  after.  Mr.  Field  was  out  here  afterwards.  I  can- 
not say  that  he  objected  to  it.  I  do  not  know  whether 
he  ever  objected  to  it.  He  never  objected  to  it  to 
me.  The  manner  of  doing  it  was  suggested  by  previous 
mortgages  which  I  had  executed  in  the  same  way.  *  *  * 
I  have  generallv  informed  him  on  all  business  matters  that  I 
hare  transacted.  I  cannot  answer  any  more  fully  than  that. 
I  do  not  think  that  I  wrote  to  him  immediately  about  the 
mortgage  to  Mr.  Ayres.  I  do  not  know.  He  came  out  here 
soon  after  that.  •  It  is  probable  he  knew  all  about  it,  because 
when  he  arrived  here  he  spent  his  visit  with  us.  He  visited 
one  daughter  icnd  then  came  down  and  stopped  at  our  house. 
*  *  *  He  greeted  me  very  cordially.  *  *  *  I  do  not 
remember  whether  I  had  written  him  about  this  mortgage 
before  he  came  out.  I  expect  he  was  notified.  He  made  no 
complaint  to  me  when  he  came  out  about  it." 

It  is  worthy  of  remark  that  Mr.  Field  was  not  examined  as 
a  witness  on  the  trial  of  this  case,  nor  was  his  deposition 
taken.  We  are  entirely  satisfied  from  the  evidence  in  the 
case  that  he  was  fully  informed  of  all  that  was  done  by  the 
Palmer  family,  for  whose  benefit  he  seems  to  have  held  the 
title  to  the  land,  and  never  objected  to  the  course  pursued 
with  respect  to  it,  but  allowed  them  to  deal  with  the  prop- 
erty as  tney  saw  proper,  under  his  power  of  attorney  to  Ed- 
ward F.  Palmer.  As  was  well  said  by  the  Court  below,  "He 
has  been  silent  all  along,  when  it  was  his  duty  to  spedi. 
And  in  equity,  when  a  man  has  been  silent  when  in  con- 
science he  ought  to  have  spoken,  he  shall  be  debarred  from 
speaking  when  conscience  requires  him  to  be  silent." 

Judgment  and  order  affirmed. 

We  concur:  McKee,  J.,  McKinstry,  J. 
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Depabtmedtt  No.  2. 


[FUed  January  6,  1881.] 
No.  7234. 

ELVIBA  MOEGAN,   Bespondent. 

vs. 
J.  M.  MILLEB  ET  AL.,  Appellants. 

SiLi  or  Gattu — Deuykst  and  Change  of  Posbbssion  at  Cobbal.  Where 
A  having  cattle,  which  ran  at  large  with  those  of  B,  his  tenant,  in  a 
pasture  used  by  them  both,  made  a  sale  to  0,  and  in  consummating 
it  directed  B  to  drive  them  np  into  a  corral,  where  A,  B  and  G  met; 
and  A  said  to  G,  *'  Here  are  your  cows  that  yon'  bought,"  and  G  then 
requested  B  to  take  care  of  and  pasture  them  for  her,  and  thereupon 
B,  agreeing  to  do  so,  turned  them  back  into  the  pasture :  Held,  that 
the  delivery  and  change  of  possession  were  sufficient  to  protect  the 
cattle  from  being  afterwards  seized  as  the  property  of  A. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict Ventura  County. 

The  cattle  referred  to  in  the  opinion,  and  for  the  conyer- 
sioQ  of  which  this  action  was  brought,  were,  at  the  time  of 
the  sale  bj  Higgins  to  the-  plaintiff,  running  in  a  pasture 
used  in  common  by  Higgins  and  Dunn,  his  lessee.  Both 
had  stock  in  the  pasture.  Dunn  had  charge  of  his  own 
stock.  At  the  time  of  the  sale  Dunn,  at  Higgins*  request, 
droye  Hi^ns'  cattle  into  a  corral,  where  plaintiff,  Higgins 
and  Dunn  met.  Higgins  then  said  to  the  plaintiff,  ''Here 
are  your  cows  that  you  bought, "  whereupon  plaintiff  re- 
quested Dunn  to  take  care  of  tnem  for  her,  and  wanted  them 
to  nm  in  the  pasture.  They  were  then  tuAied  back  into  the 
pasture,  and  continued  to  run  there  until  seized  by  the 
bheriff  as  tiie  property  of  Higgins.  On  this  state  of  facts, 
defendants'  claimed  that  plamtiff  did  not  haye  the  actual, 
open  and  unequiyocal  possession  of  the  cattle  necessary  to 
protect  them  against  creditors  of  Higgins. 

Bledsoe  dt  PeUiriOS,  for  appellant. 
JHUiams  dk  Wiiliams,  for  respondent. 

Thornton,  J-.,  deliyered  the  opinion  of  the  Court: 
This  action  was  brought  to  recoyer  damages  for  an  unlaw- 
hi  conyersion  of  plaintiff's  cattle.  On  the  trial  the  jury  re- 
torned  a  yerdict  for  plaintiff.  Defendants  moyed  for  a  new 
trial,  which  was  denied,  and  they  appealed  from  the  judg- 
ment and  the  order  denying  a  new  trial.  Appellants  urge 
thatthe^^  are  entitled  to  a  new  trial  on  the  ground  that  the 
▼erdict  is  not  sustained  by  the  eyidence. 
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It  appears  from  the  testimoney  that  the  plaintiff  pnrchased 
the  cattle  sued  for  from  one^Hi^gins.  The  defendant  Miller 
was  Sheriff  of  the  County  of  Ventura,  and,  as  such  Sheriff, 
levied  upon  the  cattle  in  controversy  ty  virtue  of  a  writ  of 
execution  issued  upon  a  judgment  recovered  against  Hig- 
gins  by  Daly  and  Rogers,  in  tne  District  Court  for  Ventura 
County.  It  is  contended  on  behalf  of  appellants  that  ihe 
evidence  shows  that  the  sale  to  the  plaintiff  was  void  as  to 
Daly  and  Rogers,  for  the  reason  that  it  was  not  accompanied 
by  an  immediate  delivery  and  followed  by  an  actual  and  con- 
tinued change  of  possession — that,  therefore,  the  verdict  is 
not  sustained  by  the  evidence,  and  it  should  be  set  aside  and 
a  new  trial  granted.  We  have  examined  the  testimony,  and 
are  of  opinion  that  it  sustains  the  verdict,  and  that  there 
was  no  error  in  the  ruling  of  the  Court  below. 

Judgment  and  order  affirmed. 

We  concur:    Sharpstein,  J.,  Myrick,  J. 


In  Bane. 


[Filed  February  24,  1881.] 

No.  10,695. 

THE  PEOPLE,  Kespondent, 

vs. 

WILLIAM  CLAEKE,  Appellant. 

Cbiional  Law — Tbanscbipt  showing  Demubbeb  Filbd  to  Imfokhation,  bui 
FAILING  TO  SHOW  AcTioN  THEBEON.  Where  the  record  on  appeal  froio 
a  JQdgment  of  oonTiction  in  a  criminal  case  showed  that  a  demurxei 
for  insufficiency  had  beQ^  filed  to  the  information,  but  did  not  ahem 
what  action  had  been  taken  respecting  it:  Heldf  that  for  aoght  thmi 
appeared  such  demurrer  may  have  been  withdrawn  by  the  defendant 
hin^self ,  and,  the  information  appearing  to  be  good  in  substance,  that 
the  judgment  should  be  affirmed. 

Appeal  from  the  Superior  Court  of  Monterey  County. 

Charles  W,  QuiUyy  for  appellant. 

A,  L,  Hart,  Attorney-General,  for  respondent. 

By  the  Court: 

This  appeal  is  taken  from  the  judgment  alone.  The 
ffround  of  the  appeal  is  the  alleged  insufficiency  of  the  in- 
formation. This  objection  is  permitted  by  the  statute  to  be 
taken  advantage  of  m  three  ways,  and  in  three  ways  only — 
that  is  to  say:  1.  By  demurrer;  2,  at  the  trial,  under  the 
plea  of  not  guilty;  and  3,  after  trial,  in  arrest  of  judgment. 
(Penal  Code,  Section  1004  and  1012.)    In  the  present  case 
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the  defendant  did  not  attempt  to  avail  himself  of  but  one  of 
the  modes  allowed  by  the  statute.  He  filed  a  demurrer,  but 
what  action  was  taken  in  the  Court  below  respecting  it  the 
record  does  not  inform  us.  There  is  no  order  overruling  it, 
and  for  aught  that  appears  it  may  have  been  withdrawn  by 
the  defendant  himself.  We  have,  nevertheless,  examilied 
the  information,  and  find  it  good  in  substance. 
Judgment  affirmed. 


Departbcent  No.  2. 


[Filed  February  18,  1881.] 
No.  669'3.      . 

JAMES  S.  McCUE,  Appellant, 

vs. 

A.  W.'  VON  SCHMIDT  et  al.,  Respondents. 

DvroHT  TB.  Basstow,  45  Gal.  446,  Affibmbd.  V^here  a  case  presented 
the  same  question  as  to  the  effect  of  an  outside  land  deed  in  the  City 
and  County  of  San  Fnuicisco,  as  that  involved  in  DuporU  vs.  B(irstoto, 
45  Cal.  446:  EM,  that  a  judgment  in  favor  of  the  deed  holder  should, 
on  the  authority  of  that  case,  be  affirmed. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
Distnct,  City  and  County  of  San  Francisco. 

This  was  an  action  to  have  the  defendants  declared  to  hold 
the  le^l  title  of  certain  portions  of  the  outside  lands  of  San 
Francisco  as  trustees  for  the  plaintiff.  The  defendants  ap- 
pear to  have  proceeded  regularly  under  the  outside  Land  Or- 
omance  of  the  Citv  and  County  of  .San  Francisco,  and  after 
making  their  proofs  acquired  their  deeds  from  the  City  and 
County  to  the  property  in  controversy.  Plaintiff  claimed 
that  the  testimony  upon  which  defendants  so  acquired  their 
deeds  was  false,  and  that  he,  and  he  alone,  was  in  possession 
of  the  premises  as  re<}uired  by  the  Ordinance,  and  that  he, 
and  he  alone,  was  entitled  to  a  conveyance.  The  defendants 
demtirred,  and  their  demurrer  being  sustained,  and'  plaintiff 
declining  to  amend  his  complaint,  were  was  a  judgment  for 
defendants. 

George  W.  I^ler,  for  appellant. 

Wm.  Hayes  and  George  B.  B,  Hayes,  for  respondents. 

BytheCouBT: 

The  question  involved  in  the  case  was  passed'  on  by  the 
Court  m  the  case  of  DuporU  vs.  Barstoto,  45  Cal.  446,  and 
upon  the  authority  of  that  case  the  judgment  is  affirmed. 


I  ■ 
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[The  following  case  was  by  oversight  inserted  in  the  last 
number  of  the  «foumal  (page  146)  witnout  a  syllabos,  names 
of  counsel,  or  any  editorial  supervision.] 

Department  No.  2. 


[Filed  October  25,  1880.] 

No.  6843. 

GEORGE  E.  GRANT  et  al.,  Respondents, 

vs. 

H.  G.  WHITE  ET  AL.,  Appellants. 

GoNCLUsrvKNESs  OP  Notaby'b  Certificate  of  AcKNOwiiKDGMENT.  A  notary'i 
certificate  of  acknowledgment  of  an  iuBtmment  is  conclndye  if  th< 
facts  required  are  stated  therein,  unleBS  it  affirmatively  appear  thai 
there  was  fraud,  duress  or  imposition  connected  Vith  the  aclmowledg 
ment,  and  that  the  grantee  or  mortgagee  had  notice  of  such  fraud 
duress  or  imposition . 

Appeal  from  the  District  Court  of  the  First  Judicial  Di» 
trict,  San  Luis  Obispo  County. 

This  was  an  action  against  H.  G.  White  and  Sarah  L 
White,  his  wife,  to  foreclose  a  mortgage  executed  by  then 
and  acknowledged  in  the  usual  form,  on  certain  property  ii 
the  city  of  San  Luis  Obispo.  An  attorney,  Mr.  Venable 
appeared  for  them,  who  after  filing  a  demurrer  withdrew  th< 
same  and  consented  to  judgment  in  favor  of  plaintiffs.  Sub 
sequently  Mrs.  White  moved  to  vacate  the  judgment  and  b 
allowed  to  come  in  and  defend  on  the  ground  principall; 
that  when  she  acknowledged  the  mortgage  the  notary  di( 
not  makd  her  acquainted  with  its  contents,  or  examine  he 
separate  and  apart  from  ber  husband,  and  that  the  statement 
in  the  certificate  of  acknowledgment  to  the  contrary  were  uu 
true.  The  motion  being  denied,  Mrs.  White  took  this  appea 
from  the  order  denying  her  motion  and  also  from  the  judgmeni 

«/.  i.  Crittenden,  for  appellant. 

P.  A.  Forrester  and  W.  J.  &  Wm.  Graves,  for  respondentc 

Bv  the  Court: 

We  are  of  opinion  that  no  ground  appears  for  setting  asid 
.  the  default  of  the  defendant,  Sarah  L.  White.  It  does  no 
appear  but  that  Mr.  Yepable  was  authorized  to  represeo 
her.  We  do  not  see  that  fraud  or  imposition  was  practices 
upon  her  at  the  time  of  the  execution  of  the  mortgage,  am 
we  are  of  opinion  that  there  was  nothingimproper  in  th 
professional  conduct  of  Mr.  Venable.  We  think  the  ml 
regarding  the  execution  of  instruments  by  married  wome 
is  correctly  stated  by  Mr.  Jones  in  his  work  on  Mortgage! 
Section  538. 

Judgment  and  order  affirmed. 


)mtw  €mt  'pM  f  0ttntftl 

Vol.  Vn.  Mabch  26,  1881.  No.  5. 

Supreme  Court  of  California. 

Department  No.  2. 


.     [filed  March  5,  1881.] 
No.  6630. 

HEBMAN  GKEENBAUM  et  al.,  Respondents, 

vs. 

M.  H.  TUERTLL,  Appellant. 

A  TKBIFIED  AkSWEB  TO  A  TBBIFIED  COMPLAXNT  ON  A  PBOUISSOBT  NOTB.  SETTINa 
VT  WANT  or  GoiraiDKBATION,  KTC.,  CAMMOT  BE  8TBICKEN  OUT  AS  ShAM  AND 

Ibbbleyant.  Where  in  an  action  by  an  indorsee  on  a  promissory 
note,  the  defendant  by  a  verified  answer  to  the  yerified  complaint, 
denies  that  there  was  any  consideration  for  the  note,  and  also  denied 
that  the  payee,  indorsed  it  to  plainti£f  or  any  other  person  for  value, 
and  also  denied  that  plaintiff  ever  paid  anything  for  it;  and  sach 
answer  was  on  motion  stricken  oat  as  sham  and  irrelevant:  Held, 
error. 
Pabtt  Ssttino  vt  Good  Dktxnsb,  ip  Tbtje.  bt  Vebipibd  Answsb,  entitijid 
TO  Tbxal  on  Common  Law  Evidence.  If  defendant  in  answer  to  a 
verified  complaint  sets  np  matter  which,  if  true,  would  constitute  a 
good  defense,  and  swearstthat  he  believes  it  true,  he  is  entitled  to  have 
the  issue  thus  made  by  him  tried  by  jury  upon  common  law  evidence; 
and  such  answer  cannot  be  stricken  out  as  sham  on  mere  motion  upon 
affidavits. 

OSXT   UNVEBmSD  AVFIBMATIVB  DEFENSES   CAN    BE    StBICKSN    OUT    AS  ShAM. 

^     It  seems  that  no  pleading  other  than  an  unverified  afElrmative  defense 
can  be  stricken  out  as  sham. 

Appeal  from  the  District  Court  of  the  Nineteenth  Judicial 
I>i8^ct,  City  and  County  of  San  Francisco. 

e/.  Jf .  Wood,  for  appellant. 

H.  P.  McKoon,  for  respondents. 

MoBBisoN,  C.  J.,  delivered  the  opinion  of  the  Court: 
The  plaintiffs  brought  an  action  in  the  late  District  Court 
of  the  nineteenth  Judicial  District,  on  a  promissory  note 
given  by  the  defendant  to  one  James  Morgan.     The  com- 
plaint avers  that  the  note  was  indorsed  by  Morgan  to  the 


194 


The  Pacific  Coast  Law  Journal. 


Slaintiffs  before  maturity,  that  payment  thereof  has  been 
uly  demanded,  and  that  the  whole  amount  of  principal  and 
interest  remains  due  and  unpaid.  The  defendant  nled  an 
answer  in  which  he  ''  denies  that  the  promissory  note  men- 
tioned in  the  complaint  was  made  for  value  received;  denies 
that  he,  defendant,  ever  received  any  consideration  therefor 
from  James  Morgan,  the  pavee  therein  named,  or  from  any 
other  person  or  persons  whomsoever,  either  at  the  time  of 
making  said  note,  or  at  any  other  time,  before  or  since;  that 
he  was  not  indebted  to  said  Morgan  at  the  time  said  note 
was  made,  in  any  sum  whatever.  And  defendant  upon  his 
information  and  belief,  denies  that  said  James  Morgan  in- 
dorsed the  same  to  plaintiffs,  or  to  any  other  person,  for  any 
consideration  whatever,  and  that  plaintiffs  ever  paid  or  gave 
any  consideration  therefor  to  any  person  whomsoever." 

The  foregoing  are  all  the  denials  contained  in  the  answer 
which  we  are  called  upon  to  notice  in  this  opinion.  The  com- 
plaint and  answer  were  verified  in  due  form. 

The  answer  was  filed  on  the  6th  day  of  February,  1879,  and 
on  the  8th  day  of  the  same  month  a  notice  was  given  by  the 
attorney  for  the  plaintiffs  to  the  attorney  for  defendant,  that 
he  would  move  the  Court  to  strike  out  the  answer,  "upon  the 
ground  that  it  is  sham  leind  irrelevant,"  and  that  he  would  also 
at  the  same  time  ask  for  judgment  against  the  defendant  for 
the  amount  claimed  in  the  complaint.  In  support  of  the  mo- 
tion, plaintiffs  introduced  several  affidavits  snowing  that  the 
note  was  given  for  a  full  consideration,  and  showing  also  that 
the  plaintiffs  were  holders  for  value.  In  answer  to  these  affi- 
davits, two  affidavits  were  filed  on  behalf  of  the  defendant. 
They  were  both  made  by  him,  the  first  being  to  the  effect  that 
he  had  fully  and  fairly  stated  the  case  and  his  defense  to  his 
attorney  (naming  him),  and  was  advised  and  believed  that  he 
had  a  full,  complete  and  meritorious  defense  to  the  action; 
and  the  second  stating  that  "the  verified  answer  interposed  by 
him  was  made  and  filed  in  good  faith  on  his  part,  and  that 
he  expected  to  prove  the  averments  therein  contained,  and  all 
of  them  upon  the  trial  of  the  cause,  to  the  satisfaction  of  the 
Court  and  jury."  On  the  19th  day  of  March,  1879,  it  was 
ordered  by  the  Court  that  the  answer  be  stricken  out  as  sham, 
and  that  judgment  be  entered  for  the  plaintiffs  and  against 
the  defendant,  for  ten  thousand  dollars,  with  interest  and 
costs,  as  prayed  for  in  the  complaint.  From  that  judgment 
this  appeal  is  taken. 

By  Section  453,  C.  P.  P.,  it  is  provided  that  '*sham  and  irrel- 
evant answers  and  irrelevant  and  redundant  matter  inserted  in 
a  pleading,  may  be  stricken  out  upon  such  terms  as  the  Court. 
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may  in  its  discretion  impose."  ''A  sham  answer  is  one  good 
in  form  bat  false  in  fact,  and  not  pleaded  in  good  faith.'* 
{Piercy  ts.  Sabiuy  10  Cal.  22.)  Mr.  Chitly,  in  his  work  on 
Heading  (vol.  1,  p.  541),  says:  "  Sham  pleadiing — that  is,  the 
pleading  a  matter  known  by  the  pari^  to  be  false,  for  the 
purpose  of  delay  or  other  unworthy  object — has  always  been 
considered  a  very  culpable  abuse  of  justice."  By  Section 
538  of  the  New  York  Code,  it  is  provided  that  "a  sham 
answer  or  a  sham  defense  may  be  stricken  out  by  the  Court 
upon  motion  and  upon  such  terms  as  the  Coui*t  deems  just." 
In  the  case  of  the  People  vs.  McOumber,  18  N.  T.  315,  the 
Court  of  Appeals  gave  substantially  the  same  definition 
of  a  sham  answer  as  that  given  by  the  Court  in  Piercy  vs. 
Sabin  {supra). 

The  precise  questions  involved  in  this  case  have  never  been, 
passed  upon  by  the  Supreme  Court  of  this  State. 

It  is  well  settled  that  the  plea  called  the  general  issue  could 
not  be  stricken  out  at  common  law  as  sham;  neither  can  it 
be  under  the  Code.  {Fellows  vs.  MuUer,  38  N.  T.  139;  Way- 
land  vs.  Tyseriy  45  N.  T.  281;  Thompson  vs.  Brie  B.  B.  Co.y 
Id.  468;  Fayys.  Cobby  51  Cal.  315.)  "The  defendant  has 
the  right  to  put  the  plaintiff  to  the  proof  of  his  demand,  and 
to  urge  that  ne  establish  it  b^  evidence  admissible  for  that 
purpose.  An  ex  »arf€  affidavit  is  not  such  evidence."  {Fay 
vs.  Cobby  51  Cal.  315;  WaylandYS.  Tyseriy  45  N.  T.  282.) 

One  of  the  averpients  in  the  answer  which  was  stricken 
out  in  this  case  was  that  the  note  was  given  without  consid- 
eration; and  such  a  defense  could  be  proved  under  the  gen- 
eral issue  at  common  law.     (1  Chitt^  on  Pleading,  477.) 

There  is,  however,  another  question,  and  a  more  impor- 
tant one,,  involved  in  this  case,  and  that  is,  can  a  verified 
answer,  such  as  was  interposed  by  the  defendant,  be  stricken 
out  on  motion.  If  it  contained  but  a  general  denial  of  the 
facta  essential  to  the  maintenance  of  the  plaintiff's  action,  it 
could  not  be  stricken  out  at  common  law.  The  authorities 
referred  to  above  establish  that  principle.  The  Code  pro- 
vides, however,  that  when  the  complaint  is  verified,  the 
answer  shall  also  be  verified,  and  a  specific  denial  of  every 
controverted  fact  is  required.  A  general  denial  of  the  aver- 
ments of  the  complaint  was  therefore  inadmissible  in  this 
case. 

In  support  of  'the  action  of  the  Court  below  in  striding 
oat  defendant's  answer,  the  strongest  case  referred  to  bv 
the  learned  counsel  for  the  respondents  is  that  of  The  People 
vs.  McCumber,  already  cited.  In  that  case  Judge  Strong 
remarks  that  *'he  knew  of  no  better  right  to  obstruct  the 
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plaintiff  in  the  enforcement  of  an  honest  demand  to  which 
there  is  no  defense  by  the  general  issue  than  by  a  special 
plea."  And  he  adds,  **  Whatever  may  have  been  the  reason, 
under  the  old  system,  for  limiting  the  exercise  of  the  power 
to  strike  out  false  or  sham  pleas  to  those  presenting  affirm- 
ative defenses,  it  has  no  application  under  the  new  to  de- 
fenses in  denial  of  the  complaint,  or  of  materiiJ  portions  of 
it,  or  denying  any  knowledge  or  information  thereof  sufficient 
to  form  a  belief.  Such  denials  simply  put  in  issue  the 
allegations  to  which  they  relate,  and  they  may  be  false  or 
sham  and  abused  for  improper  purposes  as  well  as  a  defense 
of  any  other  character.  The  learned  Judge  also  says,  in 
regard  to  the  verification  of  the  answer,  that  the  Code  makes 
no  distinction,  in  the  respect  of  striking  out,  between  an- 
swers verified  and  unverified,  and  remarks  that  there  is  none 
in  principle.  ''A  limitation  to  this  section  (concerning 
sham  answers)  by  the  Courts  to  affirmative  answers  and 
defenses  would,  to  a  great  extent,  frustrate  the  policy  refer- 
red to,  and  allow  of  great  abuses  in  pleading,  and  improper 
and  injurious  delays  of  justice.''  The  case  of  Btdterfidd  vs. 
Macumber^  22  How.  Pr.  150,  and  other  New  York  cases  are 
to  the  same  effect. 

•  But  the  more  recent  case  of  Wayland  vs.  Tysen^  45  N.  T. 
281,  lays  down  a  different  rule.  In  that  case,  Grover,  J., 
delivering  the  opinion  of  Court  of  Appeals  (which  opinion 
was  concurred  inl)y  all  the  Judges)  says :  * '  Under  the  common 
law  system  the  general  issue  could  not  be  struck  out  as 
sham,  although  shown  by  affidavits  to  be  false.  {Broom  Co. 
Bank  vs.  I^wis,  18  Wend.  565.)  This  was  not  upon 
the  ground  that  a  false  plea  was  not- sham.  That  was 
always  so  regarded;  but  upon  the  ground  that  a  party 
making  a  demand  against  another  through  legal  pro- 
ceedings was  required  to  show  his  right  by  common 
law  evidence,  and  that  ex  parte  affidavits  were  not  such 
evidence.     The  Court,  under  that  system,    exercised    the 

J)Ower  of  striking  out  pleas,  setting  up  affirmative  de- 
enses  as  sham,  when  shown  by  affidavits  to  be  false,  but 
not  when  the  party  verified  such  plea  by  affidavit.  It  has 
been  claimed,  and  the  claim  somewhat  sanctioned  by  the 
Supreme  Court,  that  these  rules  have  been  changed  by  Sec- 
tion 152  of  the  Code.  (It  is  now  Section  5387)  That  by 
this,  all  distinctions  in  striking  out  answers  between  such  as 
merely  deny  the  allegations  of  the  complaint  either  generally 
or  specifically,  and  those  setting  up  affirmative  aefenses, 
have  been  abolished.  This  question  must  be  regarded  as 
original  in  this  Court,  notwithstanding  the  claim  that  this 
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eonstniction  was  adopted  in  The  People  vs.  McCurnber.  A 
close  examination  of  mis  case  shows  that  this  question  was 
Bot  inTolved.  It  is  trae  that  an  opinion  sustaining  the  eon- 
stniction contended  for  was  given  by  Strong,  J.;  but  the 
case  shows  that  Judges  Denio  and  Harris  dissented  from 
this  opinion.  *  *  *  This  case  cannot,  therefore,  be  re- 
garded as  an  authority  for  the  construction  insisted  upon. 
The  section  in  question  simply  confers  power  upon  the 
Court  to  strike  out  sham  and  irrelevant  answers  and  de- 
fenses. This  power,  the  Court,  as  we  have  seen,  possessed 
and  exercised  under  the  pre-existing  laws.  *  *  *  I 
think  that  by  a  true  construction  of  the  section  the  power  of 
the  Court  to  strike  out  pleadings  was  not  extended  beyond 
what  it  was  under  the  pre-existing  law.  That,  as  we  have 
seen,  extended  only  to  such  affirmative  defenses  as  were  not 
verified  by  the  oath  of  defendant  or  other  equivalent  evi- 
dence. It  may  be  said  that  a  motion  to  strike  out  a  plead- 
ing is  not  the  trial  of  an  issue  joined  thereby.  This  is 
literally  true,  .but  in  substance  the  difference  is  scarcely  per- 
ceptible. It  calls  for  a  determination  whether  the  pleading  be 
trae  or  false;  and  if  found  false  and  struck  out,  the  defend- 
ant is  as  effectually  deprived  of  any  benefit  therefrom,  as  if 
found  false  upon  a  verdict,  although  he  can  derive  no 
benefit  from  a  failure  to  find  it  false,  for  the  plaintiff  will 
still  be  entitied  to  a  trial  of  the  issue.  It  will  tnus  be  seen 
that  all  the  plaintiff  hazards  by  the  motion  is  the  costs. 
*  *  *  If  the  defendant  commits  j>er]ury  in  verifying  the 
answer,  as  he  must  have  done  in  this  case,  if  he  knew  the 
allegations  of  the  complaint  were  true,  he  ought  to  be  prose- 
cuted therefor.  If  plaintiffs,  who  complain  of  injury  from 
delay  by  the  fraudulent  interposition  of  false  answers,  would 
perform  the.  duty  incumbent  upon  every  good  citizen  to 
prosecute  those  known  to  be  guilty  of  perjury,  they  would 
effectually  stop  such  an  abuse.  I  am  satisned  that  the  in- 
tention of  the  Legislature  in  enacting  the  section  of  the 
Code  under  consideration,  was  not  to  confer  any  new  power 
upon  the  Court,  but  to  give  legislative  sanction  to  that  ex- 
ercised under  the  existing  law. '  The  authority  of  this  case 
was  followed  by  the  same  Court  in  the  case  of  The  Farmers^ 
Nationdl  Bank  of  Fort  Edward  vs.  Warren  Leland  et  cd.,  60 
N.  Y.  673.     The  following  is  that  case : 

**The  action  was  upon  a  promissory  note  alleged  to  have  been 
transferred  to  plaintiff  for  value  before  maturity.  Defendants 
denied  the  transfer  upon  information  and  belief,  and  alleged, 
if  transferred,  it  was  after  maturity;  and  setup  as  recoupment 
damages  for  breach  of  contract  upon  which  the  note  was  given. 
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The  motion  to  strike  out  the  answer  was  made  upon  affida 
vits  showing  the  transfer  of  the  note  before  maturity,  for  i 
yaluable  consideration,  without  notice.  The  order  appealec 
from  was  reversed  upon  the  authority  of  Wayland  vs.  l\/8en 
45  N.  T.  281,  and  Thompson  vs.  Erie  R.  B.  Co.,  Id.  468." 

The  latest  New  York  case  we  have  been  able  to  find  on  this 
question  is  that  of  Hoby  et  al.  vs.  HaUeck,  55  Howard  Pr.  E 
412,  decided  August  Term,  1878.  This  was  an  action  on  i 
promissory  note,  the  plaintiff  suing  as  indorsee.  The  answei 
contained  a  denial  of  any  knowledge  or  information  sufficieni 
to  form  a  belief  whether  the  note  stated  in  the  complaint  wac 
ever  transferred  or  indorsed  to  plaintiffs  as  alleged  in  said 
complaint,  or  otherwise.  The  Court  held  that  it  had  no  powei 
to  strike  out  the  answer  as  sham. 

In  the  case  now  under  consideration  the  answer  denied 
that  there  was  any  consideration  for  the  note,  and  also  denied, 
on  information  and  belief,  that  the  payee  indorsed  the  same 
to  the  plaintiffs  or  an^  other  person  for  value,  and  also  denied 
that  plaintiffs  ever  paid  anything  for  the  note..  Mr.Wait,  in 
his  work  on  Practice  (vol.  2,  p.  492),  says:  "It  may  well  be 
doubted  if  under  the  construction  given  to  Section  152  of  the 
Code  by  the  Court  of  Appeals,  the  Court  has  the  power  to 
strike  out  as  sham  any  pleading  other  than  an  unverified 
affirmative  defense."  lii  the  case  of  Goatoris  vs.  Taaffe  et  al,, 
18  Cal.  385,  the  Court  says:  ''If  the  defense  be  honafde,  the 
affidavit  of  the  defendant  to  that  effect  will  be  a  sufficient 
answer  to  any  attempt  to  strike  it  out." 

In  our  opinion  the  remarks  of  the  Court  of  Appeals  of  New 
York  in  the  case  of  •ff'ayiaric?  vs.  Tyseii,  are  eminently  sound 
and  conclusive.  The  plaintiff  moves  the  Court  to  strike  out 
the  answer,  and  if  the  motion  is  denied,  he  is  simply  required 
to  pay  the  costs;  but  if  his  motion  prevails,  the  effect  is  the 
same  as  a  trial  and  verdict  against  the  defendant.  It  is  a 
harsh  rule  that  operates  so  unequally.  The  defendant  in  this 
case  set  up  matters  which,  if  true,  constituted  a  good  defense 
to  plaintiffs'  action,  and  he  swore  that  he  believed  them  to 
be  true.  We  think  that  he  was  entitled  to  have  the  issues 
made  by  him  tried  by  a  jury.  If  there  had  been  a  jury  trial 
upon  such  issues,  and  a  verdict  rendered  in  defendant's  favor 
upon  his  uncontradicted  evidence,  this  Court  would  not  dis- 
turb the  verdict. 

We  are  of  the  opinion  the  Court  below  erred  in  striking 
out  as  sham  the  verified  answer  of  the  defendant,  and  the 
judgment  must  therefore  be  reversed.     So  ordered. 

We  concur:  Myrick,  J.,  Sharpstein,  J. 
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Depabtment  No.  2. 


[FUed  February  21,  1881.] 
No.  6777. 

THE  SEATTLE  COAL  AND  TEANSPOETATION  COM- 

PANT  ET  AL.,  Appellants, 

vs. 

F.  E.  THOMAS  et  al..  Respondents, 

FowsB  or  Stats  to  pass  Insolvent  Act  whilk  U.  S.  Bankbupt  Law  in  Fobck. 
It  was  competent  for  the  Legislature  to  pass  an  Insolvent  Act  in  1876, 
while  the  United  States  bankrupt  law  was  in  force;  bat  the  operation 
of  such  Act  was  suspended  until  the  repeal  of  the  Federal  law. 

Ysbification — Tbue  of  One's  Own  Knowledge  and  Belief — Wobds  **  and 
Belief  "  Subplubaoe.  A  verification  to  a  petition  to  the  efifect  that 
affiant  has  read  the  same  and  knows  its  contents,  '*  and  that  the  same 
is  true  of  his  own  knowledge  and  belief,"  is  not  defective  on  account 
of  the  words  "  and  belief,"  for  the  reason  that  they  do  not  add  to  or 
take  away  from  the  force  of  the  preceding  words,  and  may  be  rejected 
as  surplusage. 

Objection  to  Vebification  of  Pleading  not  Cognizable  on  Deicubbeb. 
An  objection  to  the  sufficiency  of  the  verification  to  a  pleading  cannot 
be  heard  on  demurrer. 

Appeal  from  the  County  Court  of  Alameda  County. 

Vrooman  &  Davis,  and  Maaticky  Belcher  &  Mastick,  for 
appellants.     * 

J,  G.  McCaUum  and  J.  JB.  Harmon,  for  respondents. 

Myrick,  J.,  delivered  the  opinion  of  the  Court: 

1.  The  insolvent  law  of  this  State,  supplementary  to  the 
Act  of  May  4,  1862,  was  passed  March  31,  1876-  At  the 
time  the  Federal  Bankrupt  law  was  in  force,  and  remained 
80  until  1878.  It*  is  claimed  by  the  respondent  that  during 
the  existence  of  the  Federal  law  the  State  had  no  power  to 

n  any  law  upon  the  subject,  so  far  as  the  same  was  covered 
^  je  Federal  law.  This  point  was  directly  passed  upon  by 
this  Department  in  Letvia  vs.  County  Court  of  Santa  Clara 
County,  opinion  filed  September  3,  1880^  where  we  held  that 
it  was  competent  for  the  Legislature  to  pass  the  insolvent 
law,  but  that  its  operation  was  suspended  until  the  repeal  of 
the  Federal  law. 

2.  The  verifications  to  the  petitions  *are  sufficient,  as  well 
•   in  form  as  in  substance.     Each  party  verifying  states  ''that 

he  has  read  the  foregoing  petition,  and  is  acquainted  with 
the  contents  thereof;  that  the  same  is  true  of  his  own  know- 
ledge and  belief."    The  respondent  urges  that  the  verifica- 
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tions  are  defective  by  reason  of  the  words  "and  belief." 
Those  words  may  be  treated  as  surplusage;  they  neither  add 
to  nor  take  from  the  force  of  the  words  preceding,  viz. :  *  *That^ 
the  same  is  true  of  his  own  knowledge.  Besides,  the  objec- 
tion to  the  verification,  even  if  defective,  cannot  be  heard  on 
demurrer. 

3.  The  allegations  in  the  petition  as  to  the  debts  being 
due  are  sufficient,  even  omitting  the  promissory  note  for 
$6,000.  ^  ^     . 

Judgment  and  orders  reversed  and  cause  remanded,  with 
instructions  to  overrule  the  demurrers,  and  that  the  respond- 
ents have  leave  to  answer  within  ten  days  after  notice  of  the 
overruling  of  the  demurrers. 

We  concur:  Morrison,  C.  J.,  ShaTpstein,  J. 


Depabtment  No.  2. 


[Filed  March  10,  1881.] 

No.  6822. 

ELIZA  A.  BYRNE,  Appellant, 
vs. 
^    JAMES  H.  BYRNE,  Respondent. 

ObDEB  CHANGINa   PLACE  OP  TbIAL,  WITHOUT   **  DEMAND  IN   WbITINO''  THEEl- 

POB,  Ebboneous.  Where  a  defendant  moved  to  change  tbe  place  of 
trial  of  an  action  on  the  ground  that  the  coanty  was  not  the  proper 
one  for  the  trial  thereof  and  filed  affidavits,  bat  omitted  to  file  a  de- 
mand in  writing  as  prescribed  by  Section  396  of  the  Code  of  CiTil 
Procedure:  Held,  that  an  order  changing  the  place  of  trial  was 
erroneous  and  should  be  reversed. 

Appeal  from  the  District  Court  of  the  Nineteeth  Judicial 
District,  City  and  County  of  San  Francisco. 

George  Turnery  for  appellant. 
Long  &  Burnett,  for  respondent. 

By  the  Court: 

This  is  an  appeal  from  an  order  changing  the  place  of 
trial.  The  motion  was  based  upon  affidavits,  but  no  de- 
mand in  writing  was  filed.  The  notice  of  the  motion  was 
not  a  demand.  (See  Section  396  C.  C.  P.;  Estrada  ys. 
Oreiia,  54  Cal.  407.) 

Order  reversed. 


\ 
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Depajitment  No*  2. 


[Filed  March  15,  1881.] 
No.  6625. 
lAM  HUNTER  et  al.,  Bespootents, 

.  MARTIN  AND  C.  H.  GORRILL,  Appellaktb. 

KTB811    CONTRACTTNO    KERD    NOT    BE    PaBTKKHS   TO    StTflTAlN 

rr  AOAiNRT  Thfm — Whb»  Fthdino  op  Fajitnkrship  not 
In  an  notion  ngainflt  two  persons  to  recover  damageB  for 
nnbasf  eertuiu  brickn  ulltf^'ed  to  have  bpen  a|?reed  to  be 
by  them  frnm  plaintiff*  where  the  complaint  avt^rred  that 
lurtners  and  doing  bnnineHS  under  a  cerl^iin  firm  nnme;  and 
denied  that  they  *'  ever  were  or  now  are  partners  "  without 
it  they  were  doin^  buftiness  under  thti  firm  niune;  and  it 
hat  they  together  agreed  to  purchase  the  bricks:  UHd,  that 
liability  under  their  a^eement  did  not  depend  upon  their 
erA»  and  that  the  denial  that  they  "ever  were  or  dow  are 
lid  not  nuHe  a  material  is^ue  upon  which  it  was  n€K;e»BAJ7 
rt  to  find. 

TEiTENT  AH  Babjs  FOR  EiL'EPTioN.  Where  a  trnnfl^ript 
on  tlie  irourfie  of  a  trial  fur  dnmugeB  for  fniluje  to  pnrehaae 
kfl,  alleged  to  have  been  agreed  to  be  purchased  by  defendants 
iffx,  the  plaintiffs'  eoimael  stated  that  '*  all  they  want  to 
.t  they  were  rejet*ted,  which  was  Bustained  by  the  Court, 
d  to  by  the  defendantft:'*   Hdd,  that  there  waa  no  basis  for 

1  the  District  Court  of  the  Twelfth  Judicial 

ftnd  County  of  San  Francisco. 

hon,  for  appellants. 

rrison,  for  respondentfl. 

J.,  delivered  tho  opinion  of  the  Court: 

*  that  the  defendants  ever  w*ere  or  are  now 

not  raise  a  material  issue  upon  which  it  was 

he  Court  to  find.    It  ie  not  denied  that  they  were 

)SB  under  the  firm  name  of  Martin  &  Gorrill," 

that  they  agreed  with  the  plaintiifs  to  pnr- 
m  25,000  bricks  at  the  price  of  twelve  dollars 

If  they  entered  into  that  agreement,  their 
>t  depend  upon  their  being  partners, 
rogress  of  the  trial  plaintiiis  counsel  remarked 
;he  defendants  wanted  to  prove  was  that  the 
Bjected,  which  was  sustained  by  the  Court  and 

the  defendants.     We  are  unable  to  discover 
(is  for  an  exception. 

respond   to  all   the  material  issues,  and  are 
he  evidence,  although  it  is  conflicting  upon 
Dtro verted  points, 
id  order  denying  a  new  trial  affirmed. 

MoriTson,  U.  J.,  Myrick,  J. 
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U.  S.  Circuit  Court— District  of  Oregon. 


[Filed  January  17,  1881.] 

No.  591. 

D.  CAHN 

vs. 

EUSHA  BABNES. 

Patent— jOontbadiction  op  by  Oral  EyipbncI:.  On  March  12,  1860  (l! 
Stat.  3),  Congress  granted  the  swamp  and  overflowed  lands  in  Oregoi 
to  the  State  to  be  identified  and  patented  by  the  Secretary  of  the  Id 
terior;  on  July  5,  1866  (14  Stat.  89),  Congress  granted  to  the  State,  t 
aid  in  the  construction  of  a  wagon  road  from  Albany  to  the  eaaten 
line  thereof  three  sections  per  mile  of  the  public  lands  to  be  selectei 
within  six  miles  of  said  road,  as  the  same  might  be  located,  and  oi 
June  18,  1874  (18  Stat.  18),  authorized  patents  to  issue  therefor  a 
fast  as  Uie  same  should  be  selected  and  certified;  and  on  Jane  19 
1876,  a  patent  was  issued  under  said  wagon  road  grant  to  the  State  o 
.  its  assigns  for  the  premises  in  controversy:  Held,  that  the  patent  wa 
conclusive  evidence  at  law  that  the  premises  were  included  inth 
wagon  road  grant,  and  were  therefore  not  swamp  land — the  latter  cod 
elusion  being  a  necessary  element  of  the  former. 

Estoppel.  In  1871  the  premises  in  controversy  were  selected  and  approver 
by  the  Land  Department  as  a  part  of  the  wagon  road  grant,  withou 
objection  on  the  part  of  the  State  or  any  attempt  to  show  that  the; 
were  swamp,  and  in  1872  the  State  sold  the  same  to  the  defendant  a 
swamp,  and  the  defendant  is  in  possession  without  having  paid  th 
purchase  money:  Heldt  that  the  defendant  has  no  title,  and  cannc 
prove  title  in  the  State  under  the  swamp  land  grant,  because  the  Stat 
is  estopped  to  deny  that  the  premises  are  within  the  wagon  roa 
grant. 

Action  to  recover  possession  of  real  property. 

E.  C.  Bronaugh,  John  W.  Whcdley  and  M.  W.  Fechheimer 
for  the  plaintiff. 

W.  Lair  HiU,  for  the  defendant. 

Deady,  J. : 

This  action  is  brought  by  a  citizen  of  California  against 
citizen  of  Oregon,  to  recover  the  possession  of  section  3  c 
township  15  south,   of   range    16    east  of    the    Wallame 
meridian. 

The  plaintiff  claims  to  be  the  owner  of  the  premises  an 
entitled  to  the  possession  thereof  as  the  successor  in  interes 
of  the  State  of  Oregon. 
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nt  only  defends  for  the  northeast  one-fourth 
and  pleads  title  thereto  in  the  State  of  Oregon 
mp  Land  Act  of  March  12,  1860  (12  Stat.  3), 
in  possession  under  the  State,  in  pursuance  of 
ontract  of  purchase  therefrom,  under  the  Act 
,  1870  (Ses.  L.  54),  providing  for  the  selection 
i  swamp  lands. 

'  denies  that  the  premises  are  swamp  land  in 
IS  that  the  Secretary  of  the  Interior  has  decided 
also  that  the  State,  by  accepting  a  patent  from 
ites  of  the  land  in  controvery  as  wagon  road 
ed  now  to  assert  that  the  land  is  swamp,  which 
the  defendant,  the  State's  vendee. 
B  tried  by  the  Court  without  the  intervention 

a  stipulation  was  read  containing  the  evidence 
cept  as  to  the  question  of  whether  the  premises 
unp  land  or  not,  and  as  to  that,  oral  evidence 
ubject  to  the  objection  of  the  plaintiff  for  in- 

the  case  are  as  follows : 

L866,  Congress,  "to  aid  in  the  construction  of 
gon  road  '  from  Albany,  via  Canyon  City, 
ascade  Mountains  to  the  eastern  boundary  of 
ited  to  the  State  the  ''alternate  sections  of  the 
esignated  by  odd  numbers,  three  sections  per 
ected  within  six  miles  of  said  road."    (14  Stat. 

kking  the  grant  contains  a  provision  that  not 
ections  of  the  grant  "  shall  be  disposed  of  " — 
id  as  fast  as  the  Governor  of  the  State  ''  shall 
ecretary  of  the  Interior  that  any  ten  continuous 
road  are  completed.  Bv  an  Act  of  July  15, 
363),  Congress  changed  the  line  of  the  road 
jity  to  Camp  Harney;  and  by  the  Act 'of  June 
itat.  80),  it  was  provided  in  effect,  that  when- 
•ed  from  **the  certificate  of  the  Governor,"  as 
July  5,  1866,  provided,  that  said  road  was 
and  completed,"  a  formal  patent  should  issue 
or  any  corporation,  being  its  assignee,  **for 
as  fast  as  the  same  shall,  under  said  grant,  be 
ertified." 

3f  October  24,  1866  (Ses.  Laws,  58),  the  State 
3  ^ant,  "for  the  purposes  and  upon  the  con- 
nitations"  contained  in  the  Act  making  the 
(/"allamet  Valley  and  Cascade  Mountain  Wagon 
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Eoad  Company — a  corporation  duly  organized  tinder  the 
laws  of  Oregon,  in  1864. 

On  August  19,  1871,  said  corporation  conveyed  the  premi- 
ses in  controversy  to  H.  K.  W.  Clarke,  who  on  September  1, 
1871,  duly  conveyed  the  same  to  the  plaintiff. 

That  the  premises  are  included  in  a  list  of  lands,  num- 
bered one,  and  described  as  ''  lands  granted  to  the  State  of 
Oregon  by  the  Act "  of  July  5,  1866,  aforesaid,  to  aid  in  the 
construction  of  said  military  wagon  road,  and  on  May  2, 
1871,  the  Commissioner  of  the  General  Land  OflSce  recom- 
mended said  list  for  approval  as  being  the  lands  to  which  the 
State  was  entitled  under  the  grant  of  July  5,  1866,  and 
therein  certified  "  that  it  is  shown  by  the  certificates  on  file 
of  the  Governor  of  Oregon,  bearing  date  April  1,  1868,  Sep- 
tember 8,  1870i  and  January  9,  1871,  that  said  corporation 
had  completed  its  road  from  Albany  to  the  36th  section, 
distance  368  miles,  in  conformity  with  the  provisions  of  said 
Act  of  Congress  of  July  5,  1866,  and  the  amendatory  Act  of 
July  15,  18y0;"  which  list  was,  on  May  4,  1871,  approved  by 
the  Secretary  of  the  Interior,  '*  subject  to  any  valid  interfer- 
ing right  which  may  have  existed  at  the  date  of  selection  of 
said  lands;"  that  on  June  19,  1876,  the  United  States,  by  its 
proper  officers  issued  a  patent  to  the  State  "  for  the  use  and 
Denefit  of  said  corporation  and  its  assigns,"  purporting  to 

S*ant  the  lands  in   controversy,  and  transmitted  it  to  the 
ovemor  of  Oregon  who  "received  "  the  same  **  and  caused 
it  to  be  recorded  in  the   counties  wherein  the  lands  therein 
described  are  situated. " 
The  Act  of  October  26,   1870,  mpra,  entitled  "An  Act 

Providing  for  the  selection  and  sale  of  the  swamp  and  over- 
owed  lands  belonging  to  the  State  of  Oregon,  by  opera- 
tion of  the  Swamp  Land  Act  of  March  12,  1860  (12  Stat.  3), 
extending  over  Oregon,  the  Arkansas  Swamp  Land  Act  of 
September  28,  1850,  provided  for  the  selection  of  such  lands 
by  persons  employed  by  the  State,  and  the  sale  of  the  same 
in  unlimited  quantities  at  not  less  than  one  dollar  per  acre, 
the  purchaser  to  pay  twenty  per  centum  of  the  purchase 
price  within  ninety  days  after  the  selection  is  completed,  and 
the  balance  upon  proof  that  the  land  "has  been  drained  or 
otherwise  made  fit  for  cultivation."  But  if  such  final  pay- 
ment and  proof  of  reclamation  are  not  made  within  ten  years 
from  the  time  of  the  first  payment,  the  land  is  to  revert  to 
the  State;  and  it  is  declared  in  the  Act  "that  all  swamp 
land  which  has  been  successfully  cultivated  in  either  grass, 
the  cereals  or  vegetables  for  three  years,  shall  be  considered 
as  fully  reclaimed." 
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B€«  are  situate  to  the  east  of  the  Cascade 
nd  on  the  north  bank  of  the  OcLoco  Creek. 
t  went  into  that  country  from  the  Wallamet 
took,  when  it  was  unsettled,  in  the  fall  of  1H67, 
the  place  in  controversy  because  it  was  good 
and  lived  thereon  seven  or  eight  years,  during 
B  cultivated  a  garden  of  less  than  an  acre  in 
innally  cut  the  wild  grass  from  about  one  hun- 
[  it,  without,  it  appears,  making  any  claim  to 
under  any  Act  of  Congress  until  in  1872,  as 
bated.  The  United  States  sni*\^eys  were  not 
r  the  premises  until  October,  1869,  but  no 
f  w^as  ^iven  to  the  Governor  by  the  Secretary 
r  until  some  time  in  1872,  in  which  year  the 
the  premises  as  swamp  and  oveiilowed  lands, 
iber  18, 1872,  the  defendant  purchased  the  same 
der  the  Act  of  October  2G,  1870,  sttpra^  and 
twenty  per  centum  of  the  purchase  price,  but 
tid  the  balance  on,  or  done  anything  to  reclaim 
cept  to  cut  an  inconsiderable  ditch  thereon 
mencement  of  this  litigation;  that  the  land,  if 
[rained,  would  be  thereby  injured  and  de- 
value; and  no  lists  or  plats  of  swamp  lands 
e  premises  in  conti^oversy  have  been  made  or 
niitted  to  the  Governor  of  this  State  by  the 
ihe  Interior. 

d  material  question  to  be  decided  in  this  case 
e  patent  issued  to  the  State  under  the  grant  of 
for  the  premises  in  couti^oversy  is  conclusive 
is  action,  that  they  belong  to  the  wagon-road 
to  the  swamp  land  one. 

land  grant  was  a  grant  in  prmsejtH  of  all  the 
>Terflowed  lands  in  the  State  thereby  made 
tivation,"  but  the  determination  of  what  lands 
his  category  and  what  do  not,  rests  with  the 
he  Interior,  and  his  decision  is  final  unless 
•fraud  or  mistake.  {French  ^^s.  Ft/an,  3  Otto, 
ovision  in  Section  2  of  the  Act  of  March  12, 
ii^hich  requires  the  lands  *' already  surveyed" 
within  two  vears  from  the  adjournment  of  the 
f  the  Legislature,  and  those  to  be  surveyed 
irs  from  the  adjournment  of  the  next  session, 
7  the  Secretary  of  the  Interior  to  the  GoA^ernor 
-  have  been  completed  and  confirmed »"  is 
i  Swamp  Land  Act.  The  effect  of  it  appears 
t]j«j  duty  of  the  State  to  make  the  selections 
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in  the  first  instance  and  submit  them  for  approval  to  thB 
Secretary,  and  that  if  this  is  not  done  within  the  term  pre- 
scribed, the  grant  reverts.  But  however  that  may  be,  the 
power  to  determine  what  land  passes  under  the  grant  as  being 
**  wet  and  unfit  for  cultivation  "  still  rests  with  the  Secretary. 

The  statutes  of  the  United  States  provide  that  the  Secre- 
tary of  the  Interior  is  charged  with  the  supervision — final 
direction — of  the  public  business  relating  to  the  public  lands, 
and  that  the  ^Commissioner  of  the  General  Land  Office  shall 
perform  under  his  direction  all  the  executive  duties  apper- 
taining, among  other  things,  to  ''the  issuing  of  patents  for 
all  grants  of  land  under  the  authority  of  the  Government." 
(Sees.  441,  453  E.  S.)  And  by  Section  2  of  the  Swamp  Land 
Act  it  is  made  his  especial  duty  to  determine  what  lands  are 
within  its  purview. 

The  wagon  road  grant  was  a  grant  in  prceserUi  also  of  the 
odd  sections  for  six. miles  on  either  side  of  the  road,  where- 
ever  it  might  be  located,  between  the  termini  named,  which, 
so  soon  as  the  line  of  the  road  was  designated,  attached  to 
such  sections  within  the  prescribed  limits  on  either  side  of 
said  line  and  took  eflfect  from  the  date  thereof.  {Shulenberg 
vs.  Harriman,  21  Wall.  60.) 

But  the  grant  to  the  wagon  road  being  subsequent  in  point 
of  time  to  that  of  the  swamp  land,  the  former  could  not  at- 
tach to  any  legal  subdivision  within  the  operation  of  the 
latter  unless  they  had  reverted  to  the  United  States  for  want 
of  selection  in  due  time,  which  could  not  have  occurred  in 
this  case,  as  the  surveys  were  not  extended  over  the  premises 
until  1869.  And  this  is  so,  from  the  very  nature  of  the  case, 
rather  than  from  the  effect  of  the  clause  in  Section  1  of  the 
wagon  road  grant,  excepting  from  its  operation  ''all  lands 
heretofore  reserved  to  tne  United  States  oy  Act  of  Congress 
or  otitier  competent  authority  " — for  the  words,  "  reserved  to 
the  United  States,"  do  not  describe  or  include  lands  "sold 
or  otherwise  disposed  of,"  as  did  the  reservation  in  the  rail- 
way grant,  cited  by  counsel  from  Railway  Co,  vs.  Fremoni 
County,  9  Wall.  94,  but  only  Lidian  and  military  reservations 
and  the  like — lands  withdrawn  from  the  public  domain  for 
some  special  use  of  the  United  States,  and  not  lands  already 
disposed  of  to  States  or  others.  It  is  as  impossible  that  two 
grants  should  have  effect  upon  the  same  land  as  that  two 
bodies  should  occupy  the  same  space,  and  therefore  the  grant 
that  is  prior  in  point  of  time  and  has  not  reverted  to  the 
grantor  excludes  or  repels  the  other. 

In  French  vs.  Fyan,  supra,  the  Supreme  Court  held  that  a 
patent  issued  under  the  Swamp  Land  Act  of  1850  cannot  be 
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an  action  at  law  by  showing  that  the  land  wliich 
s  not  in  fact  swamp  and  overflowed  lund. 
uestion  of  admitting  oml  evidonce  to  contradict 
this  respectj,  Mr.  «Jiistico  Miller,  in  delivering 
f  the  Court,  after  citing  the  case  of  Johnson  vs. 
Vail.  72,  to  the  eflfect  that  the  action  of  the 
isfcsuing  a  patent  is  conclusive  upon  the  legal 
however,  to  the  power  of  a  Court  of  equity,  in 
to  correct  or  set  it  a^ide  for  fraud  or  mistake. 
Be  nothing  in  the  case  before  us' to  take  it  out 
ion  of  that  nde;  and  we  are  of  the  opinion  that, 
L  at  law,  it  would  be  a  departure  irom  sound 
1  contrary  to  weU-considered  judgments  in  this 
L  others  of  high  authority,  to  permit  the  validity 
to  the  State  to  be  subjected  to  tlie  test  of  the 
ary  on  such  oral  testimony  as  might  be  brought 
.  would  be  substituting  the  jury  of  tho  Court 
ury»  for  the  tribunal  which  Congress  had  pro- 
ormine  the  question,  and  woidd  be  making  a 
United  States  a  cheap  and  unstable  reliance  as 
ds  which  it  purported  to  convey." 
harp  vs.  ASiepIwns  (August  25,  1879),  this  Court 
i  defendant,  could  not  at  law  prove  in  opposi- 
bent  under  the  Donation  Act,  that  the  person 
n  as  the  wife  of  the  settler,  was  not  his  wife 
I  not  entitled  to  her  half  of  the  donation, 
in  allowing  and  issuing  this  patent  alone  that 
7  passed  upon  the  question  to  what  grant  the 
>nged.  In  approving  the  lists  selected  under 
ad  grant  in  18 <1,  he  did  the  same  thing;  for  as 
ivas  not  authorized,  and  the  grant  was  complete 
3roval  by  the  Secretary  of  tne  lists  of  land  se- 
it.  The  patent  issued  under  the  subsequent 
18,  1874,  Hapra,  did  not  pass  the  title,  but  is 
evidence  of  tlie  previously  existing  grant  by 
the  identity  of  the  lands  included  in  it. 
1.  Hants,  21  Wall.  521),) 

5  of  Prcnth  vs.  Ft/an.,  and  even  upon  general 
mnsel  for  the  defendant  does  not  deny,  but  that 
had  issued  to  the  State  for  tho  premises  imder 
]  Act*  it  would  be  conclusive  in  this  action  as 
of  the  land,  but  it  is  nevertheless  con- 
he  patent  actually  issued  to  the  State  under  the 
ji-ant  is  not  such  evidence  that  the  lands  are  not 
ase  in  the  consideration  and  determination  in 
partment  of  the  i[uestion  whether  the  premises 
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were  within  the  wagon-road  grant  or  not,  the  question  oi 
whether  they  were  swamp  was  not  necessarily  involved,  and 
therefore  cannot  be  said  to  have  been  considered  or  decided. 

But  this  reasoning  is  more  ingenious  than  sound. 

The  effect  of  the  decision  of  the  Secretary  does  not  de- 

S)end  on  the  existence  of  an  actual  or  formal  controversy  be- 
ore  him,  carried  on  by  parties  adversely  interested  therein, 
but  upon  the  fact  that  it  was  duly  made  in  the  regolai 
course  of  the  administration  or  execution  of  the  law  relating 
to  the  subject. 

Both  the  swamp  land  and  wagon-road  grant  were  before 
the  department  for  consideration  and  patent. 

Under  the  circumstances  it  was  the  duty  of  the  Secretary, 
in  selecting  and  patenting  lands  under  the  wagon-road  grant, 
to  ascertain  that  they  were  not  included  in  the  prior  grani 
of  swamp  land.  And  whether,  as  a  matter  of  fact,  this  was 
consciously  and  purposely  done  with  regard  to  the  particulai 
land  in  controversy  or  not,  in  contemplation  of  law  it  cer- 
tainly was.  For  it  was  impossible  for  the  Secretary  to  de^ 
cide,  as  he  did,  absolutely,  that  the  land  belonged  to  th€ 
wagon-road  grant,  without  at  the  same  time  deciding  that  i1 
did  not  belong  to  the  swamp  land  grant. 

This  latter  conclusion  is  a  necessary  element  of  the  for- 
mer, and  therefore  the  law  considers  that  before  the  patent 
to  the  premises  was  issued  as  and  for  wagon-road  land,  i1 
was  decided  that  they  were  not  swamp.  (Or.  Civ.  Codej 
^726.) 

It  also  appears  to  me  that  the  State  is  estopped  to  say,  a| 
against  its  grantee,  this  plaintiff,  that  this  is  not  wagon  roac 
land.  The  State  granted  this  land  to  plaintiff's  vendor  ai 
wagon-road  land,  and  allowed  it  to  be  selected  and  approvec 
as  such  by  the  Secretary,  without  objection,  long  before  i 
sold  it  to  the  defendant  as  swamp  land. 

The  defendant  has  no  title  to  this  property.  He  is  only  t 
purchaser  in  possession  without  the  purchase  money  bem( 

Said,  and  stands,  therefore,  in  the  relation  of  tenant  to  th^ 
tate  whose  alleged  'title  under  the  Swamp  Land  Act  he  set 
up  in  bar  of  the  action.  It  follows  that  if  the  State  would  b 
estopped  to  set  up  this  title,  or,  what  is  equivalent  thereto,  t< 
deny  that  the  premises  are  wagon-road  land,  the  defendant  i 
also. 

The  State  was  the  grantee  in  both  these  grants.  It  acceptet 
the  premises  as  part  of  the  wagon-road  grant,  or  allowed  it 
grantees  to  do  so,  without  objection  on  its  part.  If,  ho^j 
ever,  the  land  is  swamp  in  fact,  the  State  must  nave  nefflecte^ 
to  furnish  the  department  with  the  proper  evidence  t£ereoi 
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icted  thus  because  it  preferred  that  the  land 
inder  the  wagon-road  grant,  and  thereby  be 
of  a  useful  public  euterprise.  For  years  after 
/his  swamp  laud  grant  was  not  regarded  with 
State,  nor  was  it  thought  that  there  was  any 
tud  to  which  it  was  properly  applicable.  It  is 
istorj^  that  up  to  1870  the  State  refused  to  take 
ecure  land  under  it,  because,  for  one  reason,  it 
lake  its  selections  under  the  School  Land  Acts, 
►  enough  to  be  called  swamp,  as  in  most  cases 
was  a  recommendation  rather  than  otherwise. 
ime  this  land  was  selected  and  approved  as 
md  with  the  acquiescence,  if  not  the  concur- 
Itate,  for  the  benelit  of  its  grantee,  and  therefore 
)ped  to  deny  directly  that  it  is  included  iu  such 
rectly  by  alleging  that  it  is  swamp  land, 
s  also  offered  in  evidence  by  the  plaintiff,  ex- 
I  Governor  of  the  State,  uniler  the  gi*eat  seal 
ctober  %  1871,  reciting  the  grant  to  the  State 
iment  thereof  to  the  wagon-road  company,  and 
t  the  road  had  been  duly  constructed  and  ac- 
hat **  the  lands  along  the  line  of  said  road  to 
86<J,0U0  acres,  have  under  said  donation  and 
to  and  become  the  absolute  property'  of  said 
i  patent  or  gi-ant  from  the  State,  but  was  not 
ten  because  it  did  not  purport  to  be  a  grant  or 
[y  a  certificate;  that  in  tne  opinion  of  the  Execu- 
»nds,  including  the  premises  in  controversy,  had 
I  in  the  wagon-road  company  by  virtue  of  the 
and  legislative  gi-antsandthe  subsequent  con- 
be  road*  and  because  it  does  not  appear  that 
was  authorized  to  issue  a  patent  for  the  prem- 
7  circumstances. 

ion  is:  (1)  That  the  patent  is  conclusive  en- 
action that  the  premises  are  not  swamp,  and 
oral  evidence  to  that  effect  cannot  be  consid- 
that  the  State  is  estopped  to  deny  that  the 
included  in  the  wagon-road  grant,  and  there- 
:,  the  defendant,  is  also. 

,  the  plaintifl*  has  the  legal  title  and  is  entitled 
sion,  and  the  defendant  being  precluded  fi*om 
the  premises  are  swamp,  it  follows^  as  a  matter 
t  the  former  must  recover* 
be  a  finding  and  judgment  for  the  plaintiff  ac- 
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Supreme  Court  of  the  United  States. 

OoTOBEB  Tebm,  1880. 


No.  37. 


ISAAC  W.  LORD,  Plaintifp  in  Ebbob, 

vs. 

THE  GOODALL,  NELSON  &  PEEKINS  STEAMSHII 

COMPANY. 

Extent  of  Liabujtt  of  Owneb  of  Ybssei.  nayigating  the  Ocean  bbtwees 
TWO  points  in  the  same  State  for  Goods  Lost.  Where  a  vessel 
owned  in  California,  and  employed  in  carrying  freight  by  the  Pacific 
Ocean  between  San  Francisco  and  San  Diego,  while  on  one  of  hei 
regular  trips,  was  totally  lost  with  all  her  freight  and  cargo,  withoul 
the  privity  or  knowledge  of  her  owner:  Hdd,  in  a  suit  against  th< 
owner  as  a  common  carrier  to  recover  the  value  of  goods  lost  wit! 
her,  that  under  Section  4283  of  the  U.  S.  Bevised  Statutes  the  owner'i 
liability  only  extended  to  his  interest  in  the  vessel  and  freight  thei 
pending,  and  consequently  that  he  was  not  liable. 

PowEB  OF  Congress  to  Beoulate  Ocean  Commebce  and  Navigation  be 
TWEEN  points  IN  THE  SAME  State.  The  constitutional  power  of  Con 
gress  **to  regulate  commerce  with  foreign  nations  and  among  th< 
several  States,  and  with  the  Indian  tribes,"  includes  the  power  t4 
regulate  commerce  and  navigation  on  the  ocean,  even  though  it  b 
only  between  points  in  the  same  State. 

•*  Commebce  with  Foreign  Nations  •*  includes  Ocean  Commebce  betwee] 
points  in  the  same  State.  '  A  vessel  navigating  and  carrying  freigh 
on  the  ocean,  though  only  between  points  in  the  same  State,  is,  whili 
on  the  ocean,  engaged  in  commerce  with  foreign  nations,  and  as  sud 
subject  to  the  regulating  power  of  Congress. 

In  error  to  the  Circuit  Court  of  the  United  States  for  thi 
District  of  California. 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of  th^ 
Court: 

Sections  4283  and  4289  ot  the  Bevised  Statutes  are  as  fol 
lows: 

"  Sec.  4283.  The  liability  of  the  owner  of  any  vessel,  fo 
any  embezzlement,  loss,  or  destruction,  by  any  person,  c 
any  property,  goods,  or  merchandise,  shipped  or  put  oi 
board  of  such  vessel,  or  for  any  loss,  damage,  or  injury  b 
collision,  or  for  any  act,  matter, .  or  thing  lost,  damage  o 
forfeiture  done,  occasioned  or  incurred,  without  the  privit 
or  knowledge  of  such  owner  or  owners,  shall  in  no  case  ei 
ceed  the  amount  of  the  value  of  the  interest  of  such  own€ 
in  such  vessel,  and  her  freight  then  pending." 

**Sec.  4289.  The  provision  of  the  seven  preceding  sectioi 
relating  to  the  limitation  of  the  liability  of  the  owners  < 
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not  apply  to  the  o^viiers  of  any  canal-boat, 
iter,  or  to  any  vessel  of  any  description  what- 
1  rivers  or  inland  navigation." 
ms  one  of  the  seven  sections  referred  to  in 

hip  Ventura,  owned  by  the  defendant  in  error, 
I  in  navigation  between  San  Francisco  and  8aa 
^tate  of  California,  touching  at  the  intermediate 
coast.  In  making  her  voyages  she  ran  a  dis- 
hundred  and  eighty  miles  on  the  Pacific  Ocean, 
►art  of  a  transportation  line  which  was  largely 
reign  and  inter-state  commerce,  but  was  herself 
d  on  her  own  route,  and  neither  took  on  nor 

outside  of  the  State  of  California.  While  on 
pilar  voyages  from  San  Francisco  to  Han  Diego 
[y  lost,  with  all  her  pending  fi'eight  and  cargo, 
o{  California,  without  the  privity  or  knciwledge 
This  suit  was  brought  against  her  owner  as  a 
ler  to  recover  the  value  of  the  goods  lost.  The 
>stly  owned  by  retail  merchants  in  Ban  Diego 
ces  in  California  who  had  made  purchases  for 
s  from  wholesale  merchants  in  San  Francisco, 
transit  from  there.  The  steamship  company 
xemption  from  liability  as  owner  of  the  vessel 
a  4283  of  the  Revised  Statutes.  On  the  trial 
tructed  the  jury  "that  U  the  jury  believed  that 
18  occurred  solely  by  reason  of  the  negligence  of 

said  ship  and  without  the  privity  or  knowledge 

said  defendant,  that  said  Section  4283  of  the 
ites  fully  exonerated  the  defendant  from  liability 
losses,  notwithstanding  the  goods  so  lost  were 
orted  on  a  journey  when  lost,  the  final  termini 
re  different  points  in  the  State  of  California," 
'ge  an  exception  was  tluly  taken.  The  jury 
ir  of  the  defendant,  and  judgment  was  rendered 

To  reverse  that  judgment  the  present  writ  of 
in  sued  out, 

question  presented  by  the  assignment  of  errors 
:ingress  has  power  to  regulate  the  liability  of  the 
jsels  navigating  the  high  seas,  but  engaged  only 
ortation  of  goods  and  passengers  between  ports 

the  same  State.  It  is  conceded  that  while  the 
led  goods  from  place  to  place  in  California  her 

always  ocean  voyages, 

las  power  **to  regtdate  commerce  with  foreign 
among  the  several  States,  and  with  the  Indian 
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tribes"  (Const.,  Art.  I.,  Sec.  8),  but  it  has  nothing  to  do  with 
the  purely  internal  commerce  of  the  States — that  is  to  say, 
with  such  commerce  as  is  carried  on  between  diflferent  parte 
of  the  same  State,  if  its  operations  are  confined  exclusively 
to  the  jurisdiction  and  territory  of  that  State  and  do  not  aflFect 
other  nations  or  States  or  the  Indian  tribes.  This  has  never 
been  disputed  since  the  case  of  Gibbons  vs.  Ogden,  9  Wheat. 
194.  The  contracts  sued  on  in  the  present  case  were  in 
effect  to  carry  goods  from  San  Francisco  to  San  Diego  by 
the  way  of  the  Pacific  Ocean.  They  could  not  be  performed 
except  by  going  not  only  out  of  California,  but  out  of  the 
United  States  as  well. 

Commerce  includes  intercourse,  navigation,  and  not  traffic 
alone.     This  also  was  settled  in  Gibbons  vs.  Ogden,  supra, 

6189.  **  Commerce  with  forei^  nations,"  says  Mr.  Justice 
aniel,  for  the  Court,  in  Veazie  vs.  Moore^  14  How.  573, 
*'  must  signify  icommerce  which  in  some  sense  is  necessarily 
connected  with  these  nations;  transactions  which  either  im- 
mediately or  at  some  stage  of  their  progress  must  be  extra- 
territorial." 

The  Pacific  Ocean  belongs  to  no  one  nation,  but  is  the 
common  property  of  all.  When,  therefore,  the  Ventura 
went  out  from  San  Francisco^  or  San  Dieeo  on  her  several 
voyages,  she  entered  on  a  navigation  which  was  necessarily 
connected  with  other  nations.  While  on  the  ocean  her 
national  character  only  was  recognized,  and  she  was  subject 
to  such  laws  as  the  commercial  nations  of  the  world  had,  by 
usa^e  or  otherwise,  agreed  on  for  the  government  of  the 
vehicles  of  commerce  occupying  this  common  property  of 
all  mankind.  She  was  navigating  among  the  vessels  of  other 
nations,  and  was  treated  by  thedi  as  belonging  to  the  country 
whose  flag  she  carried.  True,  she  was  not  trading  with 
them,  but  she  was  navigating  with  them,  and  consequently 
with  fchem  was  engaged  in  commerce.  If,  in  her  navigation, 
she  inflicted  a  wrong  on  another  country,  the  United 
States,  and  not  the  State  of  California,  must  answer  for  what 
was  done.  In  every  just  sense,  therefore,  she  was,  while  on 
the  ocean,  engaged  in  commerce  with  foreign  nations,  and  as 
such  she  and  the  business  in  which  she  was  engaged  were 
subject  to  the  regulating  power  of  Congress. 

iNavigation  on  the  high  seas  is  necessarily  national  in  its 
character.  Such  navigation  is  clearly  a  matter  of  ''  external 
concern,"  affecting  the  nation  as  a  nation  in  its  external 
affairs.  It  must  tnerefore  be  subject  to  the  national  govern- 
ment. 

This  disposes  of  the  case,  since  by  Section  4289  of  the 
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BS  the  provisions  of  Section  4283  are  not 
issels  used  in  rivers  or  inland  navigation ;  and 

tlierefore,  in  relieved  from  the  objection  that 
the  trade-mark  law,  whi(?h  was  considered  in 
.  Stejem,  100  U.  S.  82.  The  commerce  reg- 
ssly  confined  to  a  kind  over  which  Congress 
control.  There  is  not  here,  as  in  Allen  vs. 
[ow.  244,  a  question  of  admiralty  jurisdiction 
)f  1845,  but  of  the  power  of  Oonf^ress  over 
f  tlie  United  States.  The  contracts  sued  on 
the  purely  internal  oommcsrce  of  a  State,  but 
ast,  connect  themselves  with  the  commerce 
because   in   their   performance   the   laws   of 

high  seas  may  become  involved,  and  the 
[impelled  to  respond. 

[  ample  authority  for  the  Act  as  it  now  stands 
ial  elanse  of  the  Constitution,  it  is  unneoes- 
r  whether  it  is  within  the  judicial  power  of 
tes  over  cases  of  admiralty  and  maritime 


October  Term,  1880. 


No,  112. 


UEL  J.  LANAHAN,  ArPELL.^NT, 

vs. 
3EAR8  AND  CLAKA  SEAES,  hib  Wife, 


EtBMFTlUN — FOKCKD     D1BPO86KSSION     BY    EjECTMBNT    AS 

imcD  AS   FoROEU    Sai^k  by  f}tnJiuiA:>  Process,     Where  a 

rex&s  in  1873,  after  the  Constitution  of  that  Stute  made 

1  boiDesteade  should  not  be  snbjeiH  to  forced  Hale,  etc*, 

^  of  the  homeftt^ml  of  himnelf  and  wife,  and  took  buck 

«tatiti(^'  thfti  the  deed  was  given  to  secure  ot-itain  noteR 

id,  thijreby  con«titiitiug  the  tranauctiou  a  mortgage;   and 

jeinjij  aware  that  hf  could  not  foreclose  the  mortgage  and 

rnperty  lo  nale  in  the  Stiite  Court*,  commenced  an  eject- 

f,  8.  Circiut  Court,  and  claimed  that  the  deed  paswed  to 

title  of  the  property  imd  that  he  had  a  right  to  recover 

*  '  r  default  in  tlie  payment  of  hift  note:     Jirld,  that  he 

around  the  i>tute  CouHtitntion  bv  the  form  of  hia 

•lend  Court,  and  that  a  forced  dispotiseKHion  in  eject- 

i'j   within  the  prohibition  of  the  Constitution  as  a 

MidiciiU  proceHK. 


I 
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Appeal  from  the  Circuit  Court  of  the  United  States  fo 
the  Western  District  of  Texas. 


Mr.  Justice  Field  delivered  the  opinion  of  the  Court: 

The  premises  described  in  the  complaint  are  in  the  city  o 
Waco,  m  the  State  of  Texas.  They  have  been  the  homestea< 
of  the  complainants  from  the  time  of  their  purchase,  in  May 
1870.  The  conveyance  to  Eobertson  in  1873  was  accom 
panied  by  a  defeasance  from  him,  stating  that  the  deed  wai 
executed  as  security  for  certain  promissory  notes  of  the  hus 
band.  The  two  documents — the  deed,  wnich  was  absolut 
in  form,  and  the  defeasance — are,  therefore,  to  be  takei 
together  as  if  forming  one  instrument.  They  together  cod 
stitute  a  mortgage,  and  as  such  would  be  treated  in  th< 
Courts  of  Texas. 

By  the  Constitution  of  that  State  of  1868,  which  was  ii 
force  when  the  notes  were  given  and  the  mortgage  executed 
the  homestead  of  a  family  was  not  subject  to  forced  sale  fo 
debts,  except  for  the  purchase-money,  or  for  taxes,  and  fo 
labor  and  materials  expended  thereon.  The  premises  h 
question,  therefore,  could  not  be  sold  under  any  decree  in  i 
suit  for  the  foreclosure  of  the  mortgage.  The  prohibition  o 
the  Constitution  extended  to  any  species  of  compulsory  die 
position  of  the  homestead,  whether  denominated  a  sale  o 
otherwise.  A  similar  prohibition  in  the  Constitution  o 
1845  was  so  construed  by  the  Supreme  Court  of  the  State  h 
SampBon  vs.  Williamson^  contained  in  the  6th  of  Texas  Be 

?orts.  In  that  case  Chief  Justice  Hemphill  said  that  ''thi 
Constitution  obviously  intended  that  the  homestead  shoal( 
be  exempted  from  the  operation  of  any  species  of  execution 
or  from  any  forced  disposition  of  the  property,  whether  par 
tial  or  total,  which  would  disturb  the  family  in  the  quiet  an< 
uninterrupted  possession  of  their  home  with  the  propert 
thereto  attached.  The  beneficence  of  the  provision  has  i 
much  wider  range  than  to  protect  the  family  from  a  sal 
which  would  utterly  extinguish  all  right  in  the  property.  I 
shields  them  also  from  any  extents  or  deliveries  of  the  proj 
erty,  or  from  any  forcible  appropriation  of  its  rents,  issue 
and  profits.  It  protects  the  domestic  sanctuary  from  ever 
species  of  intrusion  which,  under  color  of  law,  would  subjec 
tne  property,  by  any  disposition  whatever,  to'  the  payment  < 
I  debts." 

I  The  appellant  is  the  owner  of  the  mortgage  in  this  casi 

I  and  aware — so  states  his  counsel-— that  he  could  not  enfor< 

it  against  the  homestead  in  the  State  Courts,  as  there  moi 

gages  can  only  be  enforced  by  a  decree  of  sale,  commence 
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ectment  for  the  premises  in  the  Circuit  Court 
States,  contending  that  the  mortgage  passed 

as  against  the  mortgagors,  and  that,  as  its 
a  right  to  recover  the  possession  of  the  prem- 
It  in  the  payment  of  the  notes  secnred.  He 
>r  words,  to  get  around  the  State  Constitution 

his  procedure  in  the  Federal  Court.  We  do 
its  wise  and  beneficent  purpose  of  securing  a 
amily  against  the  vicissitudes  of  fortune,  can 
evaded,  A  forced  dispossession  in  ejectment 
thin  the  prohibition  as  a  forced  sale  under 
8.  We  think,  therefore,  that  the  decree  in  the 
the  action  of  ejectment,  was  properly  rendered 
puted  facts  stated  in  the  complaint;  and  it  is 
irmed. 


October  Term,  1880. 


No.  41. 


TURBINE     AND     MANUFACTURING 
COMPANY,  Appellant, 

VB. 

JAaiES  E.  LADD, 

n — PuBPOBK  OP  Law  Allowing  Rf,-i8scrE.  Tlie  mioat  of 
lerinitting  the  re-insue  of  a  pntent  is  not  to  uUow  tlie 
enlitrged,  ft»  is  too  generally  the  object  of  those  fkeeking 
t  only  to  aJJow  the  correction  of  mist^pR  madTertently 
r  the  reHtriction  of  claims  improperly  itiiide, 
Et  Ikvkktion  OnioiNALLT  Patbntkd.  a  re-irtaue  of  a 
Dly  Ik-  granted  for  the  same  inve^^tion  wliit^h  was  originally 
attempted  to  he  pnteut^^d. 

the  Circuit  Court  of  the  United  States  for 
Massachusetts. 

Bradley  delivered  the  opinion  of  the  Court: 
its  in  this  case  filed  a  bOl  against  the  appellee, 
\e  latter  had  iBfringed  certain  letters-patent 

Hants,  which  had  been  granted  to  Asa  M. 

nth  of  May,  1860,  for  a  new  and  improved 
id  which  had  been  surrendered  and  re-issued 
nth  of  November,  1872*  The  bill  sought  an 
its»  damages  for  the  infringement,  and  a  per- 
on  against  further  use  of  the  alleged  invention, 
filed  an  answer  denying  infringment,  and  as- 
>nt  of  the  complaints  on  various  grounds,  such 
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as  prior  discovery  and  invention  by  other  persons,  illegali 
of  the  new  issue,  etc.  Proofs  having  been  taken  aud  i 
cause  heard^  the  Circuit  Court  dismissed  the  bill,  on  t! 
ground  that,  according  to  the  true  construction  of  the  pate 
sued  on,  the  defendant  did  not  infringe. 

It  was  conceded  that  if  the  re-issued  patent  should 
construed  literally,  without  restraining  the  generality  of  i 
claims  by  a  reference  to  the  original  patent,  the  wLe* 
made  by  the  defendant  would  be  an  infringement;  bnt  t 
Court,  in  view  of  the  state  of  the  art  at  the  date  of  Swai] 
invention,  and  of  the  distinct  limitation  of  that  invention 
the  original  patent  to  a  wheel  of  specific  constinetion  ai 
form,  considered  itself  bound  to  construe  the  claims  of  i 
re-issued  patent  in  accordance  with  such  limitation,  in  ord 
to  avoid  the  conclusion  that  it  was  for  another  and  ditfere 
invention  from  that  originally  patented.  From  a  careful  i 
amination  of  the  evidence  in  the  case  we  are  satisfied  tl 
this  was  the  most  favorable  view  that  could  have  been  tsk 
for  the  complainants.  A  comparison  of  the  ori^nnal  lette: 
patent,  including  the  drawings  and  model,  with  the  re-issu 
patent,  makes  it  very  evident  that  the  latter  is  the  result 
an  effort  to  enlarge  the  scope  of  the  patent  so  as  to  incln 
and  embrace  within  it  matters  and  things  that  wore  not  e: 
braced  in  the  original  invention.  The  original  speeificatic 
drawings  and  model  all  agree  in  describing  a  specific  win 
and  associated  apparatus  as  the  subject  of  the  invention  i 
cured  by  the  letters  patent.  They  distinctly  describe  a  wh« 
with  its  floats,  each  made  of  a  single  piece  of  metal,  liavi 
their  face  sides  where  the  water  strikes  of  a  paraboloic 
form,  with  their  bottom  formed  by  revolving  tlie  curves  j 
their  axes,  and  arranged  in  a  particular  direction  to  recei 
the  water  from  the  guides;  and  having  the  rim  of  the  wh( 
covering  the  floats  so  curved  as  to  force  the  water  doi 
rapidly  in  the  lowered  curved  parts  or  bottoms  of  the  floa 
the  water  being  turned  down  oetween  the  curb  and  wh< 
and  lower  euro;  they  describe  an  annular  chamber  sitnat 
above  and  outside  of  the  wheel,  with  slots  in  its  bottom 
receive  and  steady  the  guides  when  raised  with  the  gate,  a: 
which  is  filled  with  water,  forming  a  sort  of  stuffing  be 
they  describe  a  cyliiidrical  gate,  below  the  annular  chamb 
surrounding  the  curb  below  the  wheel,  provided  at  tof;  wi 
a  flange  to  which  the  guides  are  attached,  and  which 
opened  by  being  lowered  to  let  the  water  into  the  wh< 
through  the  guides,  and  is  shut  by  being  raised  up  to  t 
bottom  of  the  annular  chamber;  lastly,  they  describe  a  p« 
ticular  contrivance  for  adjusting  the  wheel  on  its  step,  whi 
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nence  in  the  disposal  of  the  present  case, 
is  is  the  entire  description :  the  wheel,  formed 
ated;  the  annular  chamber;  the  cylindrical 
tides  attached  to  its  flange;  and  the  contri- 
tdng  the  wheel  on  the  step.  There  is  also  a 
e  enclosing  case  and  curbs,  and  the  machinery 
lowering  the  gate  and  the  wheel;  but  these 
ng  to  do  with  the  controversy. 

the  patent  was  three-fold:  First,  for  the 
>r  with  slots  in  the  bottom  to  receive  the 
r,  the  combined  arrangement  of  the  guides, 
gate  and  the  annular  chamber  as  unitedly 
heel;  thirdly,  the  step  arrangement.  Here 
'  and  distinct  specification  of  an  invention, 
cular  machinery  which  is  its  subject  matter, 
t  claimed,  either  as  to  its  form  or  fashion 
ation.  Nothing  is  claimed  but  the  annular 
iculiar  gate  and  guide  arrangement  and  the 

none  of  which  mings  are  in  controversy  in 

comes  over  the  scene.  The  patent  becomes 
a  corporation  that  manufactures  wheels.  A 
e  business  is  very  desirable.  Other  man- 
)  turbine  wheels  approaching  somewhat  in 
lat  described  in  Swain's  patent.  The  usual 
cases  is  resorted  to.  A  re-issue  of  the  pat- 
ith  expanded  claims  sufiiciently  general  and 
to  enibrace  a  wide  monopoly  of  structure, 
iompeting  establishments.  In  this  way  the 
e  been  made  the  instruments  of  great  in- 
ession.  The  real  object  and  design  of  a  re- 
nt has  been  abused  and  subverted.  The 
w  was  to  allow  a  correction  to  be  made 
tent  is  inoperative  or  invalid  by  reason  of  a 
;ufficient  description  or  specification,  or  by 
ktentee's  claiming  in  his  specification  as  his 
lore  than  he  has  a  right  to  claim  as  new,  and 
has  arisen  by  inadvertency,  accident  or  mis- 
ut  any  fraudulent  or  deceptive  intention." 
rords  of  the  law  granting  the  right.     It  was 

0  allow  a  patent  to  be  emarged,  but  to  allow 

1  mistakes  inadvertently  committed  and  the 
Eiims  which  had  been  improperly  made,  or 

made  too  broad — ^just  the  contrary  of  that 
to  be  the  practice.  In  a  clear  case  of  mis- 
in  judgment — the  patent  may  undoubtedly 
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be  enlarged;  but  that  should  be  the  exception,  not  the  n 
whereas  the  enlargement  of  claims  has  become  the  role,  t 
their  contraction  the  exception. 

These  remarks  are  well  illustrated  in  the  case  before 
We  have  shown  what  was  the  original  invention  descril 
and  claimed.  After  the  lapse  of  twelve  years  and  a  half 
patentee  (or  rather  his  corporation  assignee)  discovers  t 
through  inadvertence  and  mistake  his  specification  is  wn 
and  needs  correction,  and  a  re-issue  is  obtained  with  ele 
different  claims.  These  claims  are  quite  different  fi 
those  of  the  original  patent,  and  are  intended  to  give  to 
present  proprietors  a  large  and  valuable  monopoly.  H 
are  some  of  the  claims: 

1.  A  water  wheel,  the  floats  of  which  have  a  discharge-] 
extending  from  the  crown  at  their  inner  edge  to  the  lo^ 
outer  edge  of  the  wheel. 

2.  The  combination  in  a  water  wheel  of  a  crown,  h 
and  floats,  having  their  discharge-line  extending  from 
crown  at  their  inner  edge  to  their  lower  outer  edge. 

3.  The  combination  in  a  water  wheel  of  a  crown  and  flo 
having  their  discharge-line  extending  from  the  crown  at  tl 
inner  edge  to  the  lower  outer  edge. 

5.  A  water  wheel  having  an  effective  inward  flow  and  < 
charge  of  part  of  the  water  and  an  effective  downward  fi 
and  discharge  of  part  of  the  water  simultaneously  in  < 
wheel,  whereby  the  effective  area  of  discharge  is  increa 
without  increasing  the  diameter  of  the  wheel. 

Here  is  a  sweeping  generalization,  which,  taken  litera 
would  give  to  the  patentee  a  monopoly  of  all  water  whc 
having  simultaneously  an  effective  inward  and  downward  f 
and  discharge,  whatever  might  be  the  shape  of  the  floats, 
of  the  crown.  This  was  certainly  not  the  invention  descril 
or  suggested  in  the  original  patent.  The  invention  o] 
wheel  was  not  claimed  at  all — a  wheel  was  described;  bu 
was  a  wheel  made  after  a  particular  pattern  or  form,  and 
justed  to  a  pai:ticular  apparatus  for  the  reception  and  c 
charge  of  tne  water.  Its  buckets  were  described  as  pis 
boloidal;  its  rim  over  the  buckets  curved  downward  \ 
inward  so  as  to  force  the  water  down  rapidly  in  the  loi 
curved  parts  or  bottoms  of  the  floats.  No  intimation 
given  that  a  wheel  of  a  different  form  would  answer  the  y 
poses  of  the  invention.  The  defendants  do  not  copy  e\i 
of  these  features  in  their  wheels.  Their  floats  are  not  pa 
boloidal,  but  waving;  the  rim  is  not  curved  downward  t 
inward,  but  is  horizontal.  It  is  very  apparant  why  the  ch 
has  been  generalized  as  it  has  been.     The  patentees  dm 
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nopoly  of  every  centre-vent  wheel,  of  what- 
rm,  which  discharges  the  water  both  inwardly 
the  wheel  and  downwardly  from  the  bottoms 
leath  the  wheel.  But  that  would  be  a  new 
ifferent  from  what  was  described  and  claimed 
>atent.  To  warrant  this  extension  of  the  , 
ification  of  the  re-issued  patent  contains 
ns  from  that  of  the  original,  frequently  stat- 
ular  part  inay  be  constructed  thus  and  so, 
J  required  it  to  be  thus  and  so;  it  speaks  of 
Lzontal  edge  of  the  floats,"  when  no  such 
ed  in  the  original,  but  on  the  contrary  the 
its  was  described  as  curving  inward  and 
9is  being  so  curved  for  a  special  purpose  and 

of  correcting  inadvertent  mistakes  in  the 
lich  rendered  the  patent  inoperative  and  yoid, 
)rrections  are  evidently  intended  to  widen  the 
Bnt,  and  to  make  it  embrace  more  than  it  did 
as  description  went,  the  orginal  specification 
3  the  new  one. 

f  the  patentee  (or  his  assigns)  seems  to  have 
ig  that  he  was  entitled  to  nave  inserted  in  a 

eil  that  he  might  have  applied  for  and  had 
»r^^al  patent.  The  appellants  produced  on 
hibits  tending  to  show  that  the  patentee  be- 
ds original  patent  had  made  and  done  all 
Lch  are  embraced  in  or  covered  by  the  re- 
If  this  were  true,  it  would  be  nothing  to  the 
issue  can  only  be  granted  for  the  same  inven- 
>riginally  patented.  If  it  were  otherwise,  a 
pened  to  the  admission  of  the  greatest  frauds, 
ensions  shown  to  be  unfounded  at  the  time, 
lapse  of  a  few  years,  after  a  change  of  officers 
£ce,  the  death  of  witnesses,  and  the  disper- 
its,  be  set  up  anew  and  a  reversal  of  the  first 
id  without  an  appeal,  and  without  any  knowl- 
vious  investigations  on  the  subject.  New 
1  upon  the  patentee  as  the  progress  of  im- 
on,  and  as  other  inventors  enter  the  field, 
ly  becomes  less  and  less  necessary  to  the 
ksily  generate  in  his  mind  an  idea  that  his 
>ally  more  broad  and  comprehensive  than  had 
1  the  specification  of  his  patent.  It  is  easy 
I  new  light  would  naturally  be  reflected  in  a 
)atent,  and  how  unjust  it  might  be  to  third 

kept  pace  with  the  march  of  improvement. 
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Hence  there  is  no  safe  or  just  rule  but  that  which  eoniDei 
re-issued  patent  to  the  same  invention  which  was  describ 
or  indicated  in  the  original. 

Since,  therefore,  any  extension  of  the  re-issued  patent  1 
yond  the  scope  of  the  invention  set  forth  and  fairly  indicat 
« m  the  original  specification,  drawings,  and  model,  would 
fatal  to  the  patent  itself,  we  think  that  the  appellants  ou^ 
to  be  satisfied  with  the  course  taken  by  the  Circuit  Judge 
so  construing  the  patent  with  reference  to  those  origij 
tests  as  to  restrain  and  confine  the  intent  and  meaning  of  t 
claims  within  legitimate  and  admissible  bounds.  And 
construed,  there  is  no  plausible  pretense  that  the  defends 
is  guilty  of  an  infringement. 

if  the  appellants  insist  on  the  broad  construction  of  i 
claims  in  the  new  patent,  they  must  take  the  risk  of  bei 
met  with  previous  achievements  in  the  same  line  of  im^ro 
ment,  which  may  very  seriously  endanger  the  validity 
their  patent.  Several  structures  have  been  produced  on  \ 
hearing,  antedating  the  invention  of  Swain,  of  which  it  t 
be  very  difficult  to  contend  that  they  do  not  embrace 
principal  feature  in  Swain's  wheel,  sought  to  be  appropria 
by  him. 

If  the  evidence  with  regard  to  Stowe's  wheels,  construe 
in  1837,  1841,  and  1850,  is  to  be  relied  on,  it  is  not  a  su 
cient  answer  to  say  that  they  were  merely  spout-wheela,  i 
were  never  used  under  water  as  turbines.  They  are  s 
stantially  the  sapie  wheel  as  Swain's,  and  whether  used 
turbines,  or  only  under  the  operation  of  a  spout,  tl 
anticipate  his  structure.  The  mere  change  of  use  b j  plao 
them  in  a  different  position  with  regard  to  the  ^ater  m : 
patentable. 

The  Temple  wheel,  the  Whitney  wheel,  and  the  Green] 
wheel  all  conduct  the  water  in  the  same  lines  that  Swa 
does,  from  its  entrance  into  the  wheel  to  its  final  depart 
from  it;  and  if,  on  an  investigation  of  dates,  we  should  i 
that  either  of  these  wheels  antedated  Swain's  iuventioD^ 
should  probably  be  forced  to  the  conclusion  that  they  e 
contained  the  fundamental  element  of  a  simultaneous  inw 
.and  downward  flow  and  discharge  of  water  tli rough 
wheel,  which  the  appellants  claim  as  the  principle  of  Swa 
invention. 

We  do  not  deem  it  necessary  to  go  into  a  more  parties 
examination  of  the  evidence  at  this  time.     We  have  exami; 
it    carefully,  and  have   come  to    the   conclusion    that 
view  taken  of  the  case  by  the  Circuit  Court  was  as  favon 
to  the  appellants  as  they  could  reasonably  ask. 

The  decree  is  affirmed. 


lA^ 


t  €uit  pair  fottmal 


April  2,  1881, 


No.  6. 


upreme  Court  of  Oalifonua. 

DEPABTBiENT   NO-    2. 


[Filed  Janimry  20,  1881.] 
No.  6785. 

JOHN  SILVA,  Eespondent, 

vs. 
HENRY  DOBBLE,  Aiteluint. 

I  ShaSBS— 0ns  VkUTf  BSOKTTINO  A1*I.  THE  PbOCEXDS  LI&BLX 

VOA  oTHBft*a  8HABE   wiTHO[rr  PRETiotJs  DEMAND,     Where 
pttriieH^  who   farm   Innd    on  shares,  receipt's  all  tht»  pro- 
a  snl©  of  products,  h«?  is  liable  to  the  other  for  the  latter 'a 
there  need  be  no  demand  before  uction  brought. 

a  the  District  Court  of  the  Third  Judicial  Dis- 
,  County. 

J  to  tliis  action  farmed  a  tract  of  land  in 
nty  on  shares,  the  land  being  owned  bj  de- 
commission merchant  firm  in  San  Francisco 
;  of  both  parties.  Defendant,  with  consent  of 
ped  the  entire  crop  of  1876  to  the  agent  for 
■  the  shipment  defendant  instructed  the  agent 

entire   proceeds   to    his  (defendant  s)  credit, " 
rordingly  done.     This  action  was  for  the  share 
Is  of  sale  beloDging  to  the  plaintiff.     The  only 

was  that  there  had  been  no  demand  made 
Lut  before   the  commencement  of  the  action, 

been  judgment  for  plaintiff,  defendant  ap- 

and  H,  Kincaid,  for  appellant. 

I  and  W,  P,  Witjgin^  for  respondent. 

rRT: 

irror  in  the  record  in  this  case.     The  judgment 

affirmed. 
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Depabtment  No.  1. 


[Filed  March  5,  1881.] 
No.  6572. 

PETER  EARLY,  Appellant, 
vs. 
THE  TOWN  OF  REDWOOD   GITT,   B.  F.  DUNHAM 

ET  AL.,  LnrERVENORS,  RESPONDENTS. 

Asbionmekt  of  "All  Bight,  Title  and  Intkrxst"  in  Cebtain  Bonw— 
Soops  OF  Tbansfsb — Bonds  not  tbt  Due.  Where  A  assigned  all  his 
right,  title  and  interest  in  certain  bonds  of  Bedwood  City,  except  so 
much  of  the  proceeds  of  said  bonds  as  might  be  required  to  repay  the 
Pacific  Bank  for  moneys  advanced  to  him;  and  it  appeared  that  there 
were  $25,000  of  bonds,  $20,000  of  which  had  been  paid  to  A,  and 
were  held  by  the  bank  as  collateral  security  for  money  advanced,  and 
$5,000  which  were  lying  in  bank  to  be  paid  A  in  case  of  his  perform- 
ing all  the  conditions  of  a  certain  contract  with  Bedwood  City;  and 
before  the  contract  was  entirely  completed  a  garnishment  was  issaed 
and  served  by  a  creditor  of  A:  ^eZd,  there  was  nothing  due  to  A 
when  the  garnishment  was  served. 

Gasnishment  Affects  onlt  Existing  Dues.  To  attach  tangible  property  or 
garnishee  a  credit,  it  is  essential  that  the  property  or  credit  exist;  if 
there  is  nothing  owing  at  the  time  of  garnishment,  no  lien  is  secnied 
thereby  upon  sums  which  may  subsequently  become  due. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial 
District,  San  Mateo  County. 

Harmon  &  Oalpin,  for  appellant. 
McAllister  &  Bergin,  for  respondents. 

McKiNSTBY,  J.,  delivered  the  opinion  of  the  Court: 
It  is  ur^ed  .by  appellant  that  the  assignment  from  John 
Caddy  to  interveners  does  not  include  the  three  bonds  of  de- 
fendant, alleged  to  have  been  seized,  under  a  writ  of  attach- 
ment, by  appellant.  The  assignment  is  in  words  and  figures 
following: 

"Redwood  City,  May  23, 1877. 
*'For  value  received,  I  have  sold  and  assigned,  and  do 
hereby  transfer  to  B.  F.  Baker  and  Dunham,  Carrigan  &  Go 
all  my  right,  title  and  interest  in  the  bonds  of  the  town  oJ 
Redwood  City,  Imown  as  the  water  works  bonds,  except  sc 
much  of  the  proceeds  of  the  sale  of  said  bonds  as  is  required 
to  repay  to  the  Pacific  Bank  of  San  Francisco  all  money  ad- 
vanced to  me,  and  for  which  said  bonds  are  held  as  collateral 
security,  and  I  do  hereby  authorize  and  instruct  the  saic 
Pacific  Bank  to  transfer  to  B.  F.  Baker  and  Dunham,  Carri 
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my  right,  interest  and  ownership,  in  accord- 
>OYe  agreement.  John  Caddt." 

ppellant  place  some  stress  npon  the  words 
itle  and  interest"  in  the  assignment,  and  in- 
is  intended  to  transfer  any  interest  in  other 
)  of  bonds,  why  not  assign  the  other  bonds 
?he  reason  would  seem  to  be  sufficient,  be- 
bonds  had  not  been  delivered  to  Caddy. 
Brative  words  of  assignment  would  seem  to 
li — "  all  my  right  *  *  *  in  the  bonds  of 
wood  Citv,. known  as  the  waterworks  bonds." 
:ception  does  not  exclude  from  the  transfer 
bonds  in  which  Caddy  had  a  present  or  con- 
All  the  bonds  ($25,000)  which  the  town 
to  issue  were,  at  the  date  of  the  assignment, 
ank.  Twenty  thousand  dollars  of  bonds  had 
k)  Caddy,  and  by  him  pledged  to  the  bank. 

f  $5,000  in  the  bank  Caddy  would  be  entitled 
.83,  in  case  he  should  perform  all  the  con- 
mtract,  between  him  and  the  town,  by  him  to 
So  much  of  the  recital  in  the  assignment  as 
'  said ''  bonds  were  held  by  the  bank  as  col- 
is,'  if  taken  literally,  an  evident  mistake — 
iion  of  the  **  water  works  bonds"  were  so 
.  limitation  upon  the  assignment.  The  last 
lires  the  bank  to  recognize  me  assignee  as  the 
)f  the  bonds,  by  it  held  as  collateral, 
igihie  property  or  garnishee  a  credit,  it  is 
le  property  or  credit  exist.  If,  therefore,  the 
►d  Ci^  owed  Caddy  nothing  when  a  copy  of 
served  upon  the  town  officers,  in  the  action 
John  Caddy ^  the  plaintiff  in  such  action  se- 
M)n  any  sum,  in  cash  or  bonds,  which  might 
€ome  aue  to  the  town  from  Caddy.  (C.  C.  P., 

J  counsel  for  appellant  that,  inasmuch  as.  b\it 
whole  contract  price — $23,103.83 — ^had  been 
>rior  to  the  alleged  garnishment,  while  it  ap- 
bill  of  exceptions,  uiat  the  work  and  mater- 
ly  by  him  done  and  furnished  were  only  of 
L9.50,  there  must  have  been  due  to  Caddy  at 
garnishment  $2,654.33. 
tur.  By  the  terms  *of  the  contract  between 
Buidy,  the  latter  was  to  receive — in  bonds — 
ill  for  all  work  done  and  materials  furnished 
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in  pursnance  of  the  specifications.  Prior  to  the  snbmissioi] 
to  arbitration  of  his  claim  against  the  town  he  had  received 
$20,000,  and  the  award  in  his  favor  was  for  the  snm  oj 
13,103.83  in  bonds,  which,  together  with  the  sum  alreadi 
received,  makes  the  exact  amount  he  was  to  receive  for  won 
and  materials  according  to  the  contract.  The  arbitrators 
therefore,  allowed  him  nothing  for  extra  work  or  materials 
The  bill  of  exceptions  recites,  "the  work  done  and  materiaL 
furnished  by  Caddy  from  the  16th  of  May  up  to  the  comple 
tion  of  the  contract  was  worth  $449.60.'"  In  the  fifth  finmDj 
it  is  stated  that  ''the  whole  of  the  $26,000  in  bonds  wer< 
placed  on  deposit  in  the  Pacific  Bank,  subject  to  the  order  o 
the  President  and  Secretary  of  the  Board  of  Trustees  of  saii 
town  of  Bed  wood  City,  by  whom  checks  or  orders  therefo 
were  given  to  said  Caddy  as  the  work  progressed,"  etc.  Th 
contract  itself  provided  that  the  bonds  should  be  drawn  b; 
check  or  order  of  the  town  in  favor  of  Caddy  for  the  amount 
that  should  be  due  the  latter,  "  according  to  the  certificate  c 
the  engineer  in  charge."  The  finding  is  not  contradictory  c 
this  provision  of  the  contract,  since  the  checks  may  hav 
been  given  **as  the  work  progressed"  upon  "certificates  ( 
the  engineer  in  charge,"  and  we  must  suppose  such  was  th 
fact.  Trior  to  the  16th  of  May,  then,  the  engineer  had  issue 
certificates  on  which  had  been  issued  orders  amounting  t 
$20,000.  It  follows  that  there  became  due  $3,103.83,  a< 
cording  to  the  contract,  when  Caddjr  subsequentiy  complete 
the  job  in  accordance  with  the  specifications. 

The  fact  that  the  Court  found  that  the  jpv^ork  done  and  mt 
terials  furnished  after  the  16th  day  of  May  were  really  wori 
but  $449.50,  was  immaterial,  since  on  the  completion  of  ti 
contract  Caddy  was  entitled  to  all  of  the  consideration  whi< 
he  had  not  already  received.  The  contract  provided  "ti 
whole  amount  of  $23,103.83  shall  be  paid  to  the  party  of  tl 
first  part  (Caddy)  upon  the  full  completion  of  said  works 
etc.  It  follows  that  when  the  town  was  garnished  (May  1* 
1877),  no  part  of  the  $3,103.83  was  due  to  Caddy,  the  d 
feiidant  in  the  action  in  which  the  attachment  was  issued. 

Even  if  we  could  assume. that  the  orders  for  the  $20,000 
bonds  were  given  without  certificates  from  the  engineer,  tl 
result  would  be  the  same.  In  the  absence  of  any  sM^i 
fraud  on  the  part  of  the  engineer,  Caddy  would  not  be  e 
titied  to  more  of  the  contract  price  without  the  engineei 
certificate,  because  he  had  already  received  $20,000  witho 
such  certificates. 

Order  affirmed. 

We  concur  :  Boss,  J.,  McEee,  J. 
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Depabtment  No.  1. 


[FQed  March  22,  188L] 
No.  6361. 
►N,  Appellant,  vs.  HOLMES,  Respondent. 

[PROMtKC  BT — P»A(mcE — Nkw  Trixl>  An  eicecutor,  acting 
dth  and  for  the  interest  of  the  estate,  may  compromiBe  a 
inst  the  entate^  without  preliminary  authority  from  the 
ourt.  In  sTich  co8f  the  executor  is  bo\ind  to  act  as  a 
eraon  would  act  were  the  debt  his  own.  Section 
e  Gode  of  CitiI  pTOcedure  is  not  restrictive  of  the  common 
B  of  executora.  bnt  is  intended  to  afford  them  luiditiona) 
,  when  ueting  in  good  faith,  in  the  exercise  of  their  com- 
•owers,  A  failure  to  find  according  to  the  facts,  and  finding 
ist  the  evidence,  is  ground  for  new  trial.  The  granting  of  a 
is  within  the  aound  legal  discretion  of  the  Court,  and  itt* 
not  be  reversed  unless  n  plain  abuse  of  discretion  is  shown* 
?d  where  findings  of  fact  and  CfUclnsioUB  of  law  were, 
[y,  contrary  to  the  evidence  and  findings  of  fact. 

m  the  District  Court  of  the  Fourth  Judicial 

■  and  County  of  San  Francisco. 

hton,  for  appellant. 

>iou  and  H.  A.  Mmre,  for  respondent. 

,  delivered  the  opinion  of  the  Court: 
a  action  brought  by  the  plaintiHk  as  executors 
of  B.  F.  Moulton,  deceased,  to  set  aside  a  set- 
counie  between  the  defendants  Holmes  and 
,  release  executed  in  consideration  thereof,  and 
accounting  of  the  dealings  and  transactions  of 
e  management  and  sales  of  certain  real  estate 
18  the  trustee  of  Moulton, 

1  in  the  complaint  that  the  settlement  was 
it  of  the  estate;  that  it  was  made  without  the 
the  executors  and  the  approval  of  the  Probate 
uder  a  mistake  as  to  the  insolvency  of  Holmes, 
lused  by  false  and  fraudulent  representations 
latter  for  the  purpose  of  cheating  and  defraud- 
j  out  of  the  moneys  which  he  had  in  his  hands 
it,  and  of  appropriating  them  to  his  own  use. 
L  his  answer,  denied  the  allegations  of  the  com- 
n  the  issues  made  by  the  pleadings,  the  cause 
to  a  referee  to  take  and  state  an  account  of  the 
of  Holmes  as  the  trustee  of  Moulton.  Ui>on 
1  of  the  report  the  Court  below  made  and  filed 
f  facts,  and  gave  judgment  for  the  plaintiifs  for 
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the  sniu  of  $57,645.66  with  interest  and  coats.  But  after- 
wards, upon  a  motion  made  by  the  defendant  Holmes  for  a 
new  trial,  upon  the  grounds  that  the  evidence  was  insufficient 
to  justify  the  findings  of  the  Court  and  that  the  decision  was 
against  law,  the  Court  ordered  a  new  trial,  and  from  this 
order  comes  this  appeal. 

Presumptively,  the  order  is  correct;  and  it  is  incumbent 
upon  the  appellants  to  show  that  the  Court  erred.  The; 
contend  that  it  was  error  to  grant  a  new  trial,  because  the 
release,  executed  in  consideration  of  the  settlement  between 
Holmes  and  Moore,  was  voidable,  if  not  void,  for*the  reason 
that  Moore  had  no  authority  from  Moulton,  or  from  the  ex- 
ecutors of  his  estate,  to  make  the  release,  and  it  was  nevei 
approved  by  the  Probate  Court. 

The  release  itself  was  not  so  much  the  object  of  attack  as 
the  consideration  for  which  it  was  given.  Having  been  givei 
in  consideration  of  the  settlement  of  accounts  or  transactions 
between  Holmes  and  Moore  (acting  as  the  attorney  of  the 
executors),  the  object  of  the  action  was  to  impeach  the  settle- 
ment for  fraud  and  want  of  authority. 

The  Court  found  that  there  was  no  fraud  in  the  settlement, 
and  that  it  had  not  been  made  or  approved  by  the  Probate 
Court.  But  it  did  not  find  that  it  had  been  authorized  h^ 
the  executors,  although  it  found  probative  facts  from  whicl 
that  fact  ought,  to  have  been  deduced.  For  it  found  in  sub- 
stance that  Moulton  was  in  his  lifetime  the  owner  of  113  lot( 
of  land  in  the  City  and  County  of  San  Francisco,  and  on  tin 
fourteenth  day  of  August,  1868,  he  conveyed  them,  by  a  con 
tract  in  writing,  to  Holmes  for  the  sum  of  $90,000.  Of  tim 
amount,  $43,526  were  paid  at  the  time  of  the  transaction, 
leaving  due  and  unpaid  a  balance  of  $46,474,  which,  by  the 
contract,  Holmes  agreed  to  pay  as  follows,  namely:  By  buy- 
ing in  an  outstanding  title  to  some  of  the  lots  ''  on  such  terms 
as  he  and  Moulton  might  agree  upon,"  and  by  putting  then 
all  in  market  and  selling  them  from  time  to  time  as  he  could 
and  after  paying  the  unpaid  purchase  money  in  that  way, 
he  agreed  to  divide  the  net  proceeds  of  the  sales  equally  be- 
tween himself  and  Moulton,  after  payment  of  the  expenses, 
etc.,  attending  the  management  and  sales  of  the  property. 
Several  sales  were  made  under  the  contract,  and  a  portioi 
of  the  moneys  realized  from  them  was  paid  to  Moulton. 

On  the  twentieth  of  October,  1868,  Moulton  assimed  the 
contract  to  the  defendant  Moore,  to  the  extent  of  $8,000,  and 
authorized  him,  as  his  attorney,  to  collect  from  Ho1bi6£ 
any  money  which  might  be  coming  to  him  from  sales  made 
by  Holmes.    Afterwards,  on  the  nineteenth  of  October,  1869, 


OE  Pacific  Coabt  Law  Journal. 


227 


I  his  right,  title  and  interest  in  the  lands,  hj 
d,  to  Moore,  with  intent  to  make  Moore  his 
on  after  the  making  and  delivery  of  this  deed 
tppellants  became  his  executors,  and  Moore 
{t  as  attorney  for  the  estate, 
rs.  Nevrne,  60  Cal.  279,  it  was  held  that  this 

Moore,  and  the  conlaract  entered  into  with 
LC  testator  no  interest  except  an  interest  in  the 
Lch  the  lands  were  to  be  sold  under  the  con- 
nes.  The  precise  sum  to  which  the  testator 
led  could  only  be  ascertained  upon  accounting 
first  had  with  Moore  and  Holmes.  The  snr- 
)re  be  one,  belongs  to  the  estate  of  the  testator, 
3rs  are  entitled  to  an  accounting  concerning  it. 
this  sum.  Holmes  and  Moore  made  the  settle- 
Dow  sought  to  be  impeached.  Besult  of  the 
that  Homies  conyeyed  to  Moore,  in  trust  for  the 
being  all  of  the  unsold  portions  of  the  land 
lim  by  the  testator.  Moore*  executed  and  de- 
ft release,  in  which  was  acknowledged  the  ex- 
iiyery  of  the  conveyance,  and  that  there  had 
(rom  Holmes,  by  Moulton  in  his  lifetime  and 

his  death,  the  sum  of  $66,811  on  account  of 
IS  and  sales  under  the  contract,  and  that  in 
thereof,  he,  '^as  owner  and  assignee  of  the 
eled  and  annulled  the  contract  and  released 
.  Holmes  from  all  liability  on  account  of  it. 
id  not  find  that  Holmes  was,  in  fact,  insolvent 
the  settlement,  or  thkt  he  represented  himself 
Eit  the  executors  knew  of,  advised  and  con- 
d  afterwards  ratified  it.  On  the  contrary,  it 
executors  did  not  consent  to  the  settlement  or 
hat  they  did  not  authorize  it,  except  on  the 
Bd[oore  should  satisfy  himself  that  Holmes  was 
3  extent  of  $80,000,  and  that  Moore  never  did 
that  Holmes  was  insolvent  to  that  extent, 
ftmination  of  the  record  satisfies  us  that  the 
these  matters  were  not  sustained  by  the  evi- 
ri dence  concerning  them  is  not  conflicting;  it 
ly ;  and  it  proves  beyond  question  that  Moore 
eliable  authority  that  Holmes  was  insolvent 
micated  his  knowledge  to  the  executors,  and 
greed  with  him,  upon  the  subject  of  Holmes 
1  that  it  was  best  that  a  settlement  should  be 
.  They  accordingly  advised  Moore  to  settle 
K)n  the  best  terms  he  could  get."    At  their 
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fiolieitation  Moore  made  the  settlement  and  informed  them  of 
all  that  had  been  done.  **  They  did  not  disapprove  of  it," 
but  received  the  property  which  had  been  conveyed  bj 
Holmes  in  trust  for  the  estate.  When  they  received"  it  they 
tnew  that  both  Holmefi  and  Moore  had  mortgaged  it  before 
the  settlement,  and  kjiowing  that  fact,  they,  by  an  agree- 
ment in  writing,  assumed  payment  of  the  notes  and  mort- 
gages made  hy  Moore,  and  agreed  to  save  Moore  harmless 
from  any  liability  on  account  of  them. 

Instead  of  a  tinding  that  the  executors  did  not  consent  to 
the  settlement  or  authorize  it  to  be  made,  the  Court  should 
have  found  that  they  did  consent  to  it  and  authorized  it. 

The  failure  of  the  Court  to  find  according  to  the  facts,  and 
the  finding  of  certain  material  facts  being  against  the  evi- 
dence, that  reason  alone  was  sufficient  to  authorize  the  Court 
below  to  gi-ant  a  new  triah  And  even  if  the  evidence  had 
been  conflicting,  and  the  Court  was  satisfied  that  it  had 
erred  m  adjudicating  it,  this  Court  would  not  disturb  the 
decision;  for  a  motion  ft>r  a  new  trial  is  a  motion  addressed 
k)  the  sound  legal  discretion  of  the  Court,  and  the  appellate 
Court  will  interfere  only  in  case  of  a  plain  abuse  of  such 
discretion.     (IMi  vs.  Bark  Emily  Bannm(/,  33  Cal.  525.) 

As  the  Court  found  that  the  settlement  sought  to  be  im- 
peached was  made  without  fraud,  it  was  a  material  fact  to  be 
found  that  it  was  authorized  by  the  executors;  for  if  it  was  a 
fair  and  honest  transaction,  made  by  the  authoritj^  of  the  ei- 
ecutors  and  in  the  interest  of  the  estate,  it  was  unimpeach- 
able. Executors  and  administratoi^s  have  the  legal  right  to 
compound  and  discharge  debts  due  to  their  testator  or  in- 
testate. (3  P,  Wms.  381 ;  10  8.  and  M,  404;  Chadburne  vs. 
Chmlbnrjie,  9  Allen,  17:1)  **  An  administrator,"  say  the  Su- 
preme Court  of  Virginia,  '*is  invested  with  fuD  dominion 
over  the  assets  of  the  estate  and  with  full  discretion  for  the 
liquidation  and  settlement  of  all  claims  due  to  or  from  the 
estate.  He  may  make  settlements  and  compromises  with 
creditors,  and  give  them  confessions  of  judgments.  *  *  * 
And  if  he  acts  fairly,  in  good  faith,  and  witJi  due  regard  to 
the  interests  of  the  estate,  the  distributees  will  be  bound  bv 
his  acts ^and  he  will  be  protected."  (J^>//f/v8.  Ogddjtf,  t» 
Uratt.  674.)  **  An  executor  is  not  only  bound  t<)  compromise 
and  release  a  debt  when  the  interests  of  the  estate  require 
it,  but  he  would  be  guilt>^  of  culpable  neglect  if  he  shotdd 
fail  to  do  so  and  lose  the  debt.  He  is  bound  to  act  in  sach 
a  case  as  a  discreet  and  prudent  man  would  act  were  the 
debt  his  own/'     {In  re  ScoH,  1  Redf.  R.  236.) 

Buch  a  power  belongs  to  all  trustees  for  the  benefit  of  the 
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d  they  have  the  right  to  assume  the  responsi- 
ig  of  the  necessity  of  its  exercise.  The  cir- 
ich  may  render  it  necessary  are  presumably 
>  them  than  to  any  one  else.  Executors  and 
have,  therefore,  never  been  required  to  obtain 
ithority  for  that  purpose  from  the  Probate 
bi  the  judgment  had  to  be  ultimately  approved 
hen  mey  came  to  render  an  account  of  their 

of  the  Code  of  Civil  Procedure,  which  pro- 
benever  a  debtor  of  a  decedent  is  unable  to 
bts,  the  executor  or  administrator,  with  the 

the  Probate  Court  or  Judge,  may  compound 
;ive  him  a  discharge  upon  receiving  a  fair  and 
f  his  effects.  A  compromise  may  also  be  au- 
it  appears  to  be  just,  and  for  the  best  interest 
LS  intended  for  the  protection  of  the  executors 
tors,  and  is  not  restrictive  of  their  common 
''  It  is  not  to  be  doubted/'  says  the  Supreme 

Hampshire,  in  construing  a  similar  statute, 
the  passage  of  the  statute  an  ^ministrator 

compound  with  the  debtor  and  receive  less 
it  of  the  debt,  if  he  could  show  that  what  he 
>eneficial  to  the  estate.  But  he  acted  in  some 
tter;  for  if  an  objection  was  taken,  the  burden 
on  him  to  show  that  he  had  acted  judiciously, 
ate  had  not  been  prejudiced  by  the  compromise. 
\  djfficuliy,  and  perhaps  alsp  to  remove  doubts 
ct,  the  statute  has  provided  a  mode  in  which 
tor,  by  obtaining  a  previous  authority  from 
ay  compromise  with  a  debtor  with  perfect 
bout  being  subjected  to  expense  in  sustain- 
But  the  right  to  compromise,  which  existed 
Bsage  of  the  statute  is  not  taken  away.  It  may 
ed  as  before,  subject  to  the  same  limitations 
[WymarHs  Appeal,  13  N.  H.  18.)  And  in 
ydariy  21  N.  T.  179,  where  it  was  objected  that 
1  not  obtain  the  authority  of  the  Surrogate  to 
slaim  of  an  estate  pursuant  to  a  statute  which 
t  is  said:  ''The  object  of  the  statute  was  not 

executors  and  administrators  powers  which 
would  not  possess,  but  to  afford  them  addi- 
m  when  acting  in  good  faith  in  the  exercise  of 
law  powers.  Although  they  could  compromise 
pound  a  debt  without  the  aid  of  the  statute, 
;,  perhaps,  be  held  responsible  for  any  serious 
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error  in  judgment  in  so  doing.  Tke  statute  enables  fhem  t 
obtain  the  sanction  of  the  ju&ment  of  the  Surrogate  in  addi 
tion  to  their  own,  and  thus  affords  them  additional  protectiu 
if  their  conduct  is  fair  and  honest." 

Besides,  the  findings  in  this  respect  were  not  only  unsuf 
tained  by  the  eyidence,  but  some  of  the  findings  of  law  wer 
against  law;  for  the  Court  found  that  of  the  113  lots  eleve 
of  them  were  sold  at  auction,  and  the  net  proceeds  of  the  sal 
applied  to  the  extinguishment  of  a  balance  due  upon  tb 
purchase  money  of  the  outstanding  title  which  Holmes  ha 
bought  in,  pursuant  to  the  terms  of  the  contract,  yet  it  iormc 
as  matter  of  law,  that  Holmes  was  not  entitled  to  be  credite 
with  that  sum.  This  decision  was  contrary  to  law,  becau^ 
the  outstanding  title  was  purchased  for  Uie  benefit  of  Holme 
and  the  testator,  and  the  amount  paid  for  it  was  to  I 
credited  upon  the  balance  of  the  unpaid  purchase  money. 

Where  a  finding  of  fact  is  against  the  eyidence,  and  a  fine 
ing  of  law  is  contrary  to  the  finding  of  fact,  it  is  not  error  i 
a  Court  to  grant  a  new  trial. 

Order  affirmed. 

We  concur:  McEinstry,  J.,  Boss,  J. 


Department  No.  2. 


pPiled  January  24,  1881,] 
No.  7649. 

THE  PEOPLE   EX  rel.   I.  DANIELWITZ,   PErmoNE 

ys.' 
EDWABD  E.  HABVET,  Eespondent. 

Tbial  of  Titlb  to  as  Office  not  within  Obioinai.  Juhibdiction  of  Surm^i 
GoUBT.  The  Supreme  Court  has  no  original  jurisdiction  to  try  t 
title  to  an  office. 

Application  to  Supbbme  Coubt  fob  Wbit  of  Mandamus  The  relal 
claimed  to  have  been  elected  at  the  general  election  of  1880  to  t 
office  of  School  Director,  in  the  City  and  County  of  San  FranoiM 
The  respondent  was  the  incumbent. 

McElrath  dc  EUs  and  J,  Bothchilcbf  for  petitioner. 
By  the  Coubt: 

This  is  a  proceeding  commenced  in  this  Conrt  to  try  tl 
title  to  an  office.     The  Court  has  no  original  jurisdiction 
in  snch  a  case.    The  order  to  show  cause  is  therefore  di 
charged  and  the  proceedings  dismissed. 


^    ^. 
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Defabtment  No.  2. 


[Filed  March  19,  1881.] 
No,  6746. 
il  Appellant,  vs.  CLAEK,  Respondent, 

m  OF  AoAiwsT  RiPBMBHTJLTivK.  An  action  biwed  upon 
sprtsonment  of  plain  tiff,  At  the  inftti^tion  of  defendantB 
mnnot  be  maintained  against  the  repreaentative,  isnlesR  it 
cept  alive  by  atatnte.  Such  grievance  is  not  within  the 
iwing  an  action  where  inteatatt'  baa  *'waatt'd,  deiiitrojed, 
arried  away,  or  convertt*d  to  bis  own  use,  the  goods  or 
&f  another.' 

1  the  Twelfth  Diatrict  Court,  San  Francisco. 

for  appellant. 
'e/j,  for  respondent. 

lelivered  the  opinion  of  the  Court: 
int  avers  that  defendant's  intestate  in  his  life 
irobable  cause  commenced  a  suit  against  plaint- 
ed  an  order  for  the  issuance  of  a  writ  for  the 
on  and  imprisonment  of  the  plaintiff,  Mary  A. 
rtue  of  which  writ  she  was  arrested  and  im- 

such  an-est  and  imprisonment  was  adjudged  to 
hority  of  law,  and  that  in  procuring  her  release 
ailed  to  and  did  employ  an  attorney  and  paid 
rrices  therein  1500.  The  complaint  also  avers 
he  intestate,  the  appointment  of  defendant  as 
,  and  the  presenttition  and  disallowance  of  a 
500.  To  the  complaint  the  defendant  demurred 
,  among  others,  that  it  did  not  state  facts  suffi- 
ituto  a  cause  of  action.      The  demurrer  was 

tlaereupon  judgment  went  for  defendant 
is  clearly  within  the  maxim,  *'  a  personal  right 
with  the  person,"  unless  the  right  of  action  has 
s  by  some  statute.  (Broom's  Legal  Maxims, 
6  Wait's  Practice,  329,  and  cases  there  cited.) 
ider  which  the  plaintiff  claims  a  right  to  recover 
t,  Code  of  Civil  Procedure,  by  which  a  person 
n  an  action  against  the  executor  or  administra- 
itator  or  intestate  who  in  his  lifetime  has 
3yed,  taken  or  carried  away,  or  converted  to 
e  ^oods  or  chattels  of  any  such  person."  The 
I  did  not  by  the  arrest  or  imprisonment,  or  by 
ilUng  the  plaintiff  Mary  A.  Marker  to  pay  $50u 
>yp  waste,  destroy,  take  or  carry  away,  or  con- 
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yert  to  his  own  use  the  goods  or  chattels  of  said  Mary . 
Harker. 

Judgment  affirmed. 

We  concur:  Thornton,  J.,  Morrison,  C.  J. 


Department  No.  2. 


[Filed  March  17,  1881.] 

No.  6864. 

BROWN,  ExEctJTOB,  Appellant, 

vs. 

WITTS,  Respondent. 

PsAonoB — FiNDiMos.    Where  the  findingB  are  Bustained  by  the  eTidenoe, 
judgment  will  be  affirmed. 

Appeal  from  the  District  Court  of  the  Nineteenth  Jndic 
Disbrict,  Cify  and  County  pf  San  Francisco. 

Chaa.  H,  Phelps,  for  appellant. 
W,  E,  AUen,  for  respondent. 

Mymok,  J.,  delivered  the  opinion  of  the  Court: 

The  defendant  executed  to  one  Sbarboro  a  mortgage,  as 
cited  therein,  '*  to  secure  the  payment  of  the  sum  of  $2,£ 
indebtedness."  The  mortgage  is  dated  August  16, 1876.  < 
.  the  sixteenth  of  November,  1876,  Sbarboro  transferred  i 
mortgage  to  one  Mitchell  as  securify  for  the  sum  of  12,51 
loaned  to  him  by  Mitchell'.  Mitcnell  has  since  died,  o 
plaintiff  is  his  executor.  No  note  accompanied  the  mortgaj 
The  Court  below  found  that  the  mortgage,  according  to 
terms,  was  due  and  payable  August  1&,  1876,  and  that  plai 
iff*s  testator  received  it  after  maturity  and  subject  to 
equities  existiiig  between  the  parties  thereto;  that  there  ^ 
no  debt  due  said  Sbarboro  by  defendant  at  the  time  of  1 
Riving  of  the  mortgage;  that  there  was  no  consideration 
the  mortgage,  and  that  the  same  \^as  not  negotiable;  tl 
defendant  had  not  been  guilty  of  any  fraud  or  negligence 
plaintiff's  detriment,  and  that  plaintiff  acquired  noming 
the  purchase  of  the  mortgage  as  against  defendant.  The 
upon  the  Court  rendered  judgment  for  the  defendant. 

The  findings  were  sustained  by  the  evidence;  and  we  thj 
that  the  conclusions  of  the  Court  upon  the  facts  found  wi 
correct. 

Judgment  and  order  affirmed. 

We  concur:  Sharpstein,  J.,  Morrison,  C.  J. 
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Department  No.  1. 


[FUed  March  21,  1881.] 
No.  6539. 
ppellant,  vs.  habbis,  respondent. 

NonoE — ExoBPnoNB — Atjthxntioation  of  Papkbs.  An 
will  not  take  judicial^  notice  of  proceedings  in  lower 
cord  of  snch  proceedings  mnst  be  authenticated  in  the 
7  law.  Though  an  oi^erbe  '* deemed  accepted"  to, 
I  Court  will  not  reTiew  the  mUng,  unless  the  exception 
iting  and  settled  in  a  bill  within  the  statutory  or  reason- 
fter.  Affidavits  or  papers  used  on  the  hearing  below 
acated  as  having  been  used,  else  they  form  no  part  of 
)peal. 

the  Nineteenth  District  Gonrt,  City  and 
j'rancisco. 

m,  for  appellant. 
Id,  for  respondent. 

slivered  the  opinion  of  the  Court: 
eal  from  an  order  sustaining  a  motion  to  set 
t  rendered  against  the  respondent, 
ion  in  this  Court  is  that  the  motion  was 
ed;  and  the  burden  is  upon  the  appellant  to 
)cision  of  the  Court  below  was  erroneous, 
e  shown  by  the  record  of  the  proceedings 
brought  before  us.  An  appellate  tribunal 
dicial  knowledge  of  proceedings  in  lower 
i  only  act  upon  a  record  of  the  proceedings 
the  mode  required  by  law. 
tion  was  argued  and  decided  in  the  lower 
ley  of  the  appellant  was  present  and  reserved 
the  decision  of  the  Court.  But,  according  to 
bhe  Code  of  Civil  Procedure,  an  appealable 
ed  to  have  been  excepted  to."  Yet  a  party 
bed  to  a  decision  of  a  Court,  whether  he  ex- 
)n  at  the  time  the  decision  was  made,  or  is 
bo  have  excepted,  must,  in  statutory  or  rea- 
ter  his  exception,  avail  himself  of  ike  right 
me  to  writing  and  take  the  steps  required  by 
bill  of  exceptions  settled  and  signed  b^  the 
thing  occurred  in  the  course  of  the  trial  or 
ich  ought  to  be  made  part  of  the  record,  it 
I  that  mode  or  by  some  other  equivalent  ju- 
ation.    If  it  is  not  done,  the  appellate  Cour 


234 


The  Pacific  Coast  Law  Joubnal. 


is  without  the  means  of  knowing  what  the  matters  were  iip< 
which  the  decision  was  made  which  is  sought  to  be  reviewe 

The  appeUant  contends  that  the  Court  below  erred  in  si 
ting  aside  the  judgment  against  the  respondent,  becan 
the  affidavits  and  papers  used  on  the  hearing  of  tiie  moti< 
showed  an  abuse  of  discretion.  But  there  is  no  bill  of  e 
ceptions  containing  the  papers  and  affidavits  which  we 
used.  The  transcript  contains  certain  affidavits  and  a  pap 
purporting  to  be  the  reporter's  minutes  of  testimony  tak< 
at  tne  trial  of  the  case.  But  none  of  these  documents  is : 
any  ws,^  authenticated. 

in  Pieper  vs.  Gentinella' Co,  (October  session,  1880),  tl 
Judge  01  the  lower  Court  certified  to  the  papers  which  we 
used  on  the  hearing  of  amotion  for  a  change  of  the  plai 
of  trial,  and  those  papers  were  inserted  in  the  transcrip 
and  were  identified  as  being  the  papers  referred  to  in  tl 
certificate,  and  it  was  held  by  Department  Two  of  this  Cou 
that  the  papers  were,  by  the  certificate  of  the  Judge,  ma< 
part  of  the  record  in  the  case.  The  certificate  of  the  Judj 
was  thus  made  equivalent  to  a  bill  of  exceptions. 

But  here  there  is  no  such  authentication.  No  papers 
affidavits  are  in  any  manner  referred  to  or  marked  or  ideni 
fied  as  being  the  papers  and  affidavits  which  were  used  < 
the  hearing.  There  is  a  recital  in  the  order  itself  that  **  tl 
motion  was  made  on  the  papers  and  pleadings  on  file,"  ai 
the  transcript  contains  affidavits  indorsed  **  filed  " — some 
which  appear  to  have  been  so  indorsed  on  the  day  of  ti 
date  when  the  order  was  made,  and  others  a  month  befoi 
But  there  is  no  mark  by  letter,  number  or  other  means 
identification,  to  indicate  them  as  the  papers  which  are  i 
f erred  to  in  the  order  or  transcript;  and  the  paper  in  t 
transcript  purporting  to  be  the  reporter's  minutes  of  tes 
mony  taken  at  the  mal,  is  not  indorsed  at  all  as  one  of  t 
papers  pn  **file." 

We  cannot  indulge  in  presumptions  of  papers  whicli  wc 
used  in  the  Court  below  on  the  bearing  of  a  motion.  To 
considered  they  must  be  made  part  of  the  record  of  ihe  ci 
by  a  bill  of  exceptions,  or  be  authenticated  by  the  Jud 
who  tried  the  case,  in  such  a  way  as  to  leave  no  doubt,  wh 
found  in  the  transcript,  that  they  are  the  papers  whicli  w€ 
before  him  when  he  acted,  and  upon  which  he  decide 
Unauthenticated  papers  in  a  transcript  in  which  there  is 
bill  of  exceptions,  constitutes  no  part  of  a  record  which  c 
be  considered  upon  appeal. 

Order  affirmed. 

We  concur:  Boss,  J.,  McKinstry,  J. 
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Department  No.  2. 


[FUed  February  15,  1881.1 
No.  6677. 

3MAS  W.  CORDEB,  Respondent, 

vs. 
EENRT  N.  MORSE,  Appellant. 


Condition  in  Contbbsion  Action.  Where  in  case  of  a 
>r  conversion  of  personal  property  defendant  was  granted 
)n  condition  that  he  would  pay  the  costs  taxed  in  the  action : 
he  order  was  within  the  power  of  the  Gonrt 

L  the  District  Court  of  the  Third  Judicial  Dis- 
.  County. 

action  to  recover  certain  wool  alleged  to  have 
Uy  and  unlawfully  taken  by  defendant,  or  its 
sum  of  $1,500  and  damages.  Defendant  an- 
;  other  things,  that  he  seized  t]ie  wool  as 

an  execution  in  the  case  bf  A,  A,  Pardow  vs. 
"  avd  W.  H,  Corder;  that  plaintiff  was  in  part- 
them;  that  the  property  was  the  property  of 
ip,  and  that  he  had  seized  the  same  because  he 
we  to  find  any  individual  property  of  Francis 
>rder.  The  plaintiff  recovered  judgment  for 
lue  of  the  wool,  and  costs, 
noved  for  a  new  trial,  and  an  order  was  made 
V  trial  on  condition  that  defendant  should  pay 
Buted  in  the  cost  bill  on  file,  within  five  days. 
;erwards  moved  to  make  the  order  granting  a 
olute  and  unconditional,  or  to  have  the  same 
;  latter  motion  was  denied.  Defendant  then 
i  the  judgment,  from  the  order  granting  a  new 
don,  and  from  the  order  refusing  to  make  the 
)T  absolute. 

PardoWy  for  appellant, 
for  respondent. 

bt: 

error  in  the  ruling  of  the  Court  below  in  this 
he    judgment   and  orders  appealed  from  are 
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Department  No.  1. 


[FUed  March  22,  1881.] 

No.  7471. 

LANG,  Kespondent,  vs.  SPECHT,  Appellant. 

'  Appkal — Dismissal  op — Fobmeb  Motion.      A  party  moves  to  dismiss  an 

appeal  on  several  grounds,  one  only  of  which  is  argued  by  counsel  and 
considered  by  the  Court  in  denying  the  motion:  Held,  Uiat  the  party 
could  not,  after  the  denial,  again  move  on  other  of  the  grounds  con- 
tained in  the  former  motion,  not  considered  by  the  Court,  for  the 
reason  that  the  former  decision  had  become  the  law  of  the  case,  and  all 
the  grounds  were  presumptively  considered  by  the  Court. 

Appeal  from  the  Superior  Court,  of  the  City  and  County 
,         of  San  Francisco. 

J.  O.  Burch,  for  respondent. 
F.  J.  Castlehun,  for  appellant. 

MgKee,  J.,  delivered  the  opinion  of  the  Court: 

This  the  second  motion  to  dismiss  the  aj>peal  in  this  case 
,  upon  the  grounds  that  the  printed  transcript  of  the  record 

was  not  nled  withiu  forty  days  after  the  appeal  had  been 
taken,  nor  was  a  copy  of  it,  or  of  the  written  transcript, 
served  upon  the  respondent;  nor  is  there  upon  the  transcript, 
as  filed,  any  written  evidence  of  its  service,  or  of  a  waiver  of 
I      r  such  service,  as  required  by  Rule  2  of  this  Court. 

The  appeal  was  taken  on  the  thirteenth  of  September,  1880. 
The  printed  transcript  is  indorsed,  filed  December  24,  1880 
— more  than  sixt^  days  after  the  taking  of  the  appeal;  and 
there  is  nothing  m  the  record  showing  that  the  time  for  filing 
the  printed  transcript  had  been  extended.  That  being  the 
case  the  respondent  was  entitled  to  move  for  a  dismissal  oi 
the  appeal,  ^ut  he  has  heretofore  exercised  that  right;  for 
on  the  sixth  of  December,  1880,  he  made  a  motion  to  dismiss 
the  appeal  on  those  grounds  and  on  the  additional  ground 
that  the  appeal  bond  was  insuflScient,  because  **  it  consisted 
of  an  undertaking  in  the  sum  of  1300,  coupled  with  an  under- 
taking to  stay  execution  in  the  sum  of  $2,668,  embraced  ir 
one  instrument,  under  Section  947  of  the  Code  of  Civil  Pro- 
cedure, and  the  sureties  thereto  had  failed  to  justify,  and'nc 
other  or  sufficient  sureties  or  undertaking  had  been  filed  within 
the  time  prescribed  by  law." 

That  motion  was  argued  by  counsel,  solely,  upon  the  lasi 

ground,  and  the  Court  denied  the  motion,  holding  upon  th< 

^^.  authority  of  Schact  vs.  Odell,  52  Cal.  449;  and  J3tK  vs.  Finni 
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.  311,  that  the  appeal  was  not  affected  by  the  failure 
3ties  to  justify,  it  therefore  refused  to  dismiss  the 
That  decisiou  is  decisive  of  all  the  points  which 
ved  in  the  motion. 

5  urged  that,  although  the  grounds  of  the  present 
3re  contained  in  the  precedent  motion,  they  were 

in  argument,  and  consequently  wfere  not  passed 
le  decision.  The  non-argment  of  them,  however, 
ial.  Having  been  made  distinctive  grounds  of  the 
lich  was  submitted  and  decided,  Siej  w^ere  pre- 
r  considered  by  the  Court;  and  its  decision,  whether 

to  them  or  not,  or  was  valid  or  erroneous,  must  be 

s  the  law  of  all  the  points  involved  in  the  motion, 

;h  is  obligatory  upon  the  Court  and  the   parties  to 

(Jaa/e  vs.  jSkae,  48  Cal.  346;  Totes  vs,  SmUh,  40 

tion.  being  made  upon  the  same  grounds  -which 
3.ined  in  the  *preceaeut  motion  is,  therefore,  dis- 
^t  is  so  ordered. 
;ur:  Eoss,  J.,  McKinstry,  J, 


Department  No.  1. 


[Filed  March  22,  1881,] 
No,  6770. 

afIA  SUGAE  MANUFACTUKING  COMPANY, 

Appellakts, 

vs. 

JOHN  S  CHAFER,  Kespom)ENT. 

— CJoBPOitATioN.     Defendant  nnd  others  Bif^ned  a  Bubseription 

**WhtireaB,  it  has  botm  rpHolveLl  to  incorporate  a  company 

•     to  bt-  kno^m  aH  the  Californift  Sugar  MamifacturiDg  Cozn- 

we  therefore     *     •     *     agree  to  take     *     *     *    the  number  of 

•     •     •    s«t  opposite  our  numefi,"  etc.    The  pliiintiff  was  not 

'  to  the  piiper  Tvh&n  Ri^ned  by  the  subHcribers,  nor  a  snc^cessor 

'  ■    '"       iib8cribei*a  join  in  formiug  the  corpora- 

»f:     lldd,  that  plaiutiff  could  not  re- 

. .  .  > ,  ..a  ther,  that  if  the  finbscription  could  be 

it  to  piirchafle  atoek  of  the  company,  there  was 

!  ■'.,  for  the  reaaon  that  the  preBumptiou  is  that  the 

it  ion  had  no  stock  to  aelU      A  piu-ty  anb^cribintr  fur  Btock  of  a 

ktion  ia  to  be  treated  the  same  as  the  stockolderB,  and  U  not 

Of  more  than  the  amount  of  an  aaaessment  daly  levied. 

a  the  Third  District  Court  of  the  City  and 
Frimcisco. 
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(7.  S.  Boe,  and  j^.  Hamilton,  for  appellants. 
TUden  and  Wilson,  for  respondent. 
McKmsTBY,  J.,  delivered  the  opinion  of  the  Court: 
The  action  was  brought  to  recover  of  defendant  the  sum  of 
1500  bv  reason  of  his  subscription  to  the  paper- writing  fol- 
lowing": • 

"  Whereas,  it  has  been  resolved  to  incorporate  a  company 
under  the  laws  of  the  State  of  California,  for  the  i)urpose  of 
manufacturing  su^ar  from  melons  and  other  fruits,  to  be 
known  as  the  '  California  Sugar  Manufacturing  Company/ 
we  therefore,  for  the  purpose  of  raising  a  working  capital, 
agree  to  take,  and  hereby  do  subscribe  to  the  number  of 
shares  of  the  working  stock  of  said  company,  set  opposite  our 
respective  names,  agreeing  to  take  the  same  and  pay  there- 
for $5  in  gold  coin  for  each  share  subscribed  for  by  us  re- 
spectively— II  per  share,  to  be  paid  at  the  time  of  subscribing, 
and  $1  more  per  share  every  thirty  days  tliereafter,  until  the 
whole  $5  shall  be  paid  into  the  treasury — ^in  case  it  is  re- 
quired. 

California  Sugar  Manufacturinq  Company. 
J.  Pool,  F.  A.  Roe,    ♦ 

[Seal.]  Secretary.  President. 

No.  Shares.  No.  Shares.  Signatures.  Date. 

Fifty  shares 50 P.  H.  Gardiner 6;19 

Fifty  Shares 50 J.  F.  WUcox     6/19 

One  hundred  shares 100 John  Sohafer    6/19  " 

(And  other  persons  whose  names  are  here  omitted.) 

The  words  "  California  Sugar  Manufacturing  Company,  J. 
Pool,  Secretary;  F.  A.  Eoe,  I^resident,"  were  inserted,  and 
the  corporate  seal  affixed,  at  some  time  after  the  other  names 
were  subscribed. 

The  plaintiflF  was  not  a  party  to  the  subscription  paper,  nor 
has  it  acquired  any  rights  under  it,  as  successor  of  the  sub- 
scribers Mother  than  defendant)  or  otherwise.  No  one 
of  such  suDscribers  is  shown  to  have  joined  in  the  formation 
of  the  corporation  plaintiff,  or  to  be  a  member  thereof." 

The  present  action  is  not  brought  to  recover  an  assess- 
ment. 

If  the  subscription  paper  could  be  treated  as  an  a^ement 
to  purchase  stock  of  the  company,  there  would  be  no 
mutuality  in  the  contract,  since  the  presumption  is  that  the 
corporation  had  no  stock  to  sell.  (Civil  Code,  Sees.,  343, 
344.)  The  complaint  does  not  aUege,  nor  does  the  evidence 
establish,  that  plaintiff  owned  any  stock  or  that  the  disposi- 
tion of  stock  by  sale  was  authorized  by  the  by-laws,  or  bj 
vote  of  the  stockholders. 
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scription  ^aper  was  sigBed  after  the  corporation 
and  even  if  the  subscription  can  be  considered 
dent  of  a  subscription  for  stock,  plaintiff  has  no 
Bat  the  subscribers  differently  from  other  stock- 
o  recover  from  them  other  than  the  amounts  of 
duly  levied. 
and  order  affirmed, 
r:  Boss,  J.,  McKee,  J. 


Depabtment  No.  1. 


^      [Filed  March  22,  1881.] 
No.  6591. 
),  Appellant,  vs.  CURKET,  Respondent. 

lOTATioNS — ^WftONOPUL  ExBcmiON.  Defendant  haTiug  sned 
ectalion  upon  a  judgment  which  had  been  satisfied,  and  the 
I  having  been  restrained  by  injunction,  which  lust  proceeding 
lied  by  the  Supreme  Conrt:  Hdd^  m  an  action  brought  to  re- 
uages  for  sning  ont  the  execution,  that  the  Statute  of  Limita- 
imenced  to  run  at  the  date  of  the  issuance  of  the  writ  of  exe- 


om  the  Nineteenth    District  Court,   City    and 
an  Francisco. 

fie,  for  appellant. 
kton,  for  respondent. 

,,  delivered  the  opinion  of  the  Court, 
ase,  the  defendant  had  recovered  a  judgment 
plaintitf  in  the  case,  in  the  late  District  Com*t  of 
,  which  was  satisfied  by  the  plaintiff  in  Jannaiy, 
»t withstanding  the  satisfaction,  defendant,  on  the 
rch,  1873,  caused  an  execution  to  be  issued  upon  the 
ad  placed  in  the  hantls  of  the  Sherilf  of  that 
[  orders  to  levy  it  on  the  real  property  of  the 
i,  on  the  same  day.,  the  officer  did,  in  obedience 
ers,  levy  the  execution  on  certain  lands  of  the 
I  advertised  to  sell  them  under  the  levy  of  the 
To  restrain  this  threatened  sale,  the  plaintiff 
an  injunction  suit,  in  which  he  recovered  judg- 
t  the  defendant,  on  the  twenty-seventh  of  Sep- 
^,  pery>etually  enjoining  tlie  enforcement  of  the 
This  judgment  was  affiraied  by  the  Supreme 
October  term,  1874;  and  on  the  twenty-seventh 
jr,  1875— more  than  two  years  and  six  months 


240  The  Pacific  Coast  Law  Journal. 

after  the  issuance  of  the  execution — plaintiff  commenced  H 
action,  out  of  which  this  case  arises,  to  recover  damages  f( 
maliciously  issuing  the  execution.  The  lower  Court  sui 
tained  a  demurrer  to  the  complaint  in  the  action,  upon  tl 
ground  that  the  cause  of  action  was  barred  by  Subdivision 
of  Section  3^9  of  the  Code  of  Civil-  Procedure,  and  that  is  tl 
question. 

By  the  section  referred  to,  two  years  is  prescribed  as  tin 
period  within  which  must  be  commenced  an  action  upo 
an  obligation  or  liability  npt  founded  upon  a  writte 
instrument  of  writing.  *•  Liability"  is  defined:  "Amem 
bility  or  responsibility  to  law;  the  conditio ji  of  one  wh 
is  subject  to  a  chaiqge  or  duty  which  may  be  judicial! 
enforced."  (Abbot's  Diet.  38.)  And  it  may  arise  from  cor 
tracts  expressed  or  implied,  or  in  consequence  of  torts 
(Bouvier's  Diet,  word  ''Liability.")  The  liability  sough 
to  be  enforced  in  this  action  was  one  which  originated  i 
tort.  When  the  defendant  caused  an  execution  to  be  issue 
upon  the  satisfied  judgment,  and  to  be  levied  upon  theprof 
erty  of  the  plaintiff,  he  was  guilty  of  a  breach  of  duty  whic 
'  rendered  him  amenable  to  the  plaintiff  for  damages.  Thi 
breach  of  duty  constituted  the  gist  of  the  action  which  th 
plaintiff  brought  against  the  defendant;  and  his  right  of  ac 
tion  accrued  at  the  time  of  the  breach  of  duty,  ^d  not  whe 
the  judgment  in  the  injunction  suit  was  rendered  or  affirme* 
by  the  appellate  tribunal.  And  the  SCatute  of  Limitation 
commenced  to  run  from  the  time  of  the  alleged  breach  c 
duty.  When  misconduct  or  negligence  constitutes  a  cans 
of  action,  the  Statute  of  Limitations  begins  to  run  from  th 
time  when  the  defendant  had  been  guilty  of  such  miscondnc 
or  negligence.  (Pillar  vs.  S.  P.  B.  B.  Co.,  52  Cal.  43;  Ha7 
pending  vs.  Meyer,  55  Id. ;  Howell  vs.  Young,  5  B.  &  C.  266. 
The  running  of  the  statute  in  this  case,  therefore,  commence 
to  run  on  the  fourth  of  March,  1873 — the  day  when  the  ex€ 
cution  was  wron^ully  issued  and  levied,  and  it  Was  not  sus 
pended  by  the  injunction  proceedings  to  restrain  the  eu 
forcement  of  the  execution. 

But  it  is  contended  that  the  damages  which  plaintiff  wa 
entitled  to  recover  did  not  accrue  until  the  litigation  resultin; 
from  the  suit  by  injunction  had  been  ended  by  the  judgmen 
of  the  Supreme  Court.  Damages  which  result  from  a  toi 
do  not  constitute  separate  causes  of  action.  .  They  are  part 
of  the  tort  itself — for  which  the  cause  of  action  is  given;  an< 
the  cause  of  action  arises  immediately  on  the  happening  c 
the  injury  and  is  not  postponed  to  the  damages  thereby  oc 
casioned.     (Angell  on  Lim.,  Sees.  298,  299,  300.) 
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prescribed  hj  the  statute  had  run  before  the 
enced  his  action,  his  cause  of  action  was  barred, 
firmed. 
Boss,  J.,  McEjnstry,  J. 


Dbpabtment  No.  1. 


[Filed  March  7,  1881.] 

No.  7423. 

OMAS  SCOTLAND,  Respondent, 
vs. 

CH  MINING  COMPANY,  J.  W.  SMITH 
J.  L,  CRITTENDEN,  Appellants. 

Appeal  fbom  ▲  Judgment  which  is  only  against  Otheb 
K,  defendant  against  whom  no  jndp^nent  is  rendered  cannot 
i  a  judgment  against  a  co^efendant. 

I  the  District  Court  of  the  Twenty-first  Judicial 
las  County. 

action  to  foreclose  a  mechanics'  lien  for  work 
ormed  by  plaintiff  as  a  miner  on  certain  placer 
I  of  the  defendant  corporation.  Defendants 
rittenden  were  made  parties  on  account,  as 
mig  some  interest  in  the  property  sought  to 

0  the  lien.  The  fimdings  and  decree  adjudged 
be  plaintiff,  and  ordered  the  property  of  the 
fected  by  the  lien  to  be  sold  and  the  proceeds 

payment  af  the  claim,  but  made  no  mention 
3  to  defendants  Smith  and  Crittenden. 

ittenden,  M.  L.  Moses  and  E.  T.  Hogan,  for 

ggy  for  respondent. 

it: 

B  an  appeal  from  the  judgment  is  prosecuted 

Smith  and  Crittenden,  against  whom  no  judg- 

1  rendered.  The  appeal  is  therefore  prema^ 
kud  should  be  dismissed. 

lo  ^n  appeal  by  Crittenden  from  an  order  re- 
aside   a    judgment  by  default  against  him. 

been  no  judgment  against  him,  this  appeal  is 

3ly  taken, 
are  therefore  dismissed. 
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Depabtment  No.  1. 


[Filed  March  22,  1881.] 

No.  6450.  I 

JANES,  Appellant, 

vs. 

THKOCKMORTON,  Respondent. 

Trust— Equitable  Contebsion — Sale  or  Decedeitt's  Beai«  Estate— Hei 
TO  Sue  fob  Conveyance  of  Title.  Defendant,  in  oonsidr ration  oi  i 
conveyanee  of  an  incumbered  estate,  covenanted  that  be  would  paj^i 
the  indebtedness  oat  of  the  estate,  and  if  any  money  or  land  remain 
after  payment  of  the  indebtedness,  he  wonld  convey  one-Efth  p{ 
thereof  to  parties  named  in  the  covenaint.  Held,  thnt  a  trast  ¥ 
created  and  the  beneficiaries  named  in  the  oovenant  ncfinired  ; 
estate  in  the  land  to  the  extent  of  one-fifth  interest,  contingent  up 
the  sale  of  all  the  lands,  and  upon  the  sufficiency  of  the  lands  to  p 
the  debts.  During  the  Trusteeship,  defendant,  as  the  reBult  of  c< 
tain  judicial  proceedings  and  compromises,  and  by  mortgagiDg  t 
estate,  acquired  a  conveyance  to  himself  from  lieu  holders,  etc., 
portions  of  the  estate.  Held,  that  the  title  thus  acquiretl  bj  kj 
inured  to  the  beneficiaries  of  the  trust,  in  the  proportion  of  one-fii 
interest.  To  change  the  quality  of  land  to  money  there  mudt  be 
clear  intention  to  that  effect;  otherwise  the  property  retains  lUosS^ 
nal  character.  A  mere  discretionary  power  of  selling  prculuces  no  an 
effect.  Heal  estate  of  a  decedent  can  only  be  sold  in  the  mode  p 
scribed  by  law.  An  order  of  the  Probate  Court  directing  a  baI&  of  ; 
the  personal  estate  of  the  decedent  does  not  authorize  a  sale  of  i 
real  estate.  The  ancestor  of  plaintiff  having  acquired  the  interest 
the  beneficiaries  under  the  covenant,  held,  that  his  heirs,  and  not  t 
administrator,  were  the  proper  parties  to  sue  for  a  convevimce  of  t 
title. 

Appeal  from  the  Nineteenth  District  Court,  City  ai 
County  of  San  Francisco. 

DorvthUt  dk  McOraw  for  appellant.  ^ 

Wm,  Irvine  f(Jr  respondent.  | 

Ross,  J.,  delivered  the  opinion  of  the  Court: 

This  action  is  brought  to  enforce  ai\  alleged  trust*  L 
fendant  had  judgment  in  the  Court  below,  and  the  plainti 
appeal  from  the  judgment  and  from  an  order  deuymg  tht 
a  new  trial.  The  case  is  one  of  considerable  interest,  i 
only  because  of  the  questions,  but  also  by  reaBon  of  i 
amount  involved.  The  questions,  however,  in  our  opinic 
are  not  difBcult  of  solution.  So  far,  as  material  to  be  c( 
sidered,  the  facts  are  as  follows:  On  the  ninth  of  F< 
ruary,  1856,  one  William  A.  Richardson  conveyed  by  dc 
to  the  defendant,  Throckmorton,  the  Saucelito  llancbo,  si 
ated  in  Marin  County,  the  Albion  Rancho,  situated  in  M\ 


HE  Pacific  Coast  Law  Journal. 


243 


V  and  certain  real  property  situated  in  Son 
Maria  A.  Richardson,  wife  of  William  A. 
tepheu  Richardson,  his  son,  Mariana  Torres, 
and  Manuel  Torres,  her  husband,  joined  in 
[gh  they  had  no  interest  in  the  property.  At 
0  execution  of  the  deed  to  defendant  a  coven- 
;ed,  signed  by  all  of  the  parties  to  the  deed,  in 
3ndant,  in  consideration  of  the  conveyance  to 
dd  as  follows:  **  That  I,  the  said  Throe kmor- 
and  dispose  of  so  much  of  the  above-men- 
state  (namely,  the  estate  conveyed  by  the 
y  deem  necessary-  to  liquidate,  pay  off  or  dis- 
debts  and  incumbrances  which  constitute  liens 
ty,  or  any  part  thereof,  at  the  time  of  the  ex- 
deed  last  above  mentioned.  And  after  all  such 
ibrances  shall  be  discharged  or  extinguished, 
all  such  debts  and  incumorances  as  may  be  a 
ure  lien  upon  said  premises,  that  I,  the  said 
,  will  account  and  pay  over  to  said  Stephen 
id  Mariana  Torres,  the  one-fifth  part  of  all 
ning  on  hand,  if  any  there  be,  arising  from 
eal  estate  after  the  discharge  of  such  indebted- 
ises  accruing  in  the  transaction  of  said  busi- 
at  I,  the  said  Throckmorton,  shall  sell  all  of 

above  described  within  three  years  of  the 
^r  will,  at  my  option,  convey  the  undivided 
A  all  the  lands  remaining  unsold  after  the  dis- 
debts  and  expenses,  to  said  Stephen  Richard- 
Da  Torres.  And  that  I,  the  said  Throckmor- 
rye  from  sale,  and  after  the  liquidation  and 
lid  debts  and  liens,  will  convev,  free  from  all 
created  by  me,  the  said  ThrocKmorton,  to  the 
Richardson,  for  the  use  of  the  said  Maria  A* 
rife  of  the  said  William  A.  Richardson,  the 
on  which  the  said  Richardson  now  resides, 
:>ut  one  square-mile  of  land,  bounded  as  fol- 
^  And  it  is  understood  and  agreed  by  and 
irties  to  these  presents  that  the  liabilitv  of  the 
[)rton,  the  partry"  of  the  first  part,  for  ilm  pay- 
large  of  said  de^^ts,  mortgages,  liens  or  judg- 
lands,  shall  be  limited  to  the  amount  of  the 
ii  he  may  receive  from  the  sale  or  disposition 

aforesaid.'* 

eyance  to  the  defendant — to  wit, 

un  A.  Richardson  was  largely  in- 

lere  yreve  then  existing  liens  on  the  property 


2U 


The  Pacifio  Coast  Law  Jotonal. 


conveyed.  Among  other  liens,  there  was  a  mortgage  ujx 
the  Saucelito  JElancho  executed  by  the  said  William  A.  Kic! 
ardson  to  one  Joseph  Black,  and  by  him  assigned  to  J  *  Mo 
Moss,  which  mortgage  had,  at  that  date,  been  ripened  m 
a  decree  of  foreclosure.  There  was  also  then  existing  & 
other  mortgage  upon  the  Saucelito  Bancho,  'executed  by  tl 
said  William  A.  Bichardson  to  one  Barton  Eicketson,  whi 
mortgage  was  about  to  be  foreclosed.  Shortly  afterwards 
to  wit,  on  the  eighteenth  of  February,  1856 — an  action  w 
commenced  in  Sie  Seventh  District  Court  to  foreclose  tl 
last  mentioned  mortgage,  in  which  action  the  said  Willia 
A.  Bichardson,  Stephen  Bichardson,  Maria  A,  Kichardso 
Mariana  Torres,  Manuel  Torres  and  others  were  made  d 
fendants,  as  were  also  the  defendant,  Throckmorton,  and  tl 
said  J.  Mora  Moss,  assignee  of  the  Black  mortgage,  Tl 
complaint  iij  that  action  prayed  judgment  of  foreclosure  ai 
sale  of  the  mortgaged  premises  to  satisf}'  both  of  the  nio] 
gages  mentioned.  All  of  the  defendants  were  personal 
served  with  the  summons  in  the  action.  Afterwards,  and 
the  month  of  April,  1856,  said  William  A.  Richardson  di< 
testate  in  the  county  of  Marin,  and  the  said  Manuel  Torr 
was  duly  appointed  executor  of  his  estate  by  the  Proba 
Court  of  said  county.  To  prevent  forced  sales  of  the  pro 
erty,  and  to  afford  defendant,  Throckmorton,  the  time  ai 
opportunity  to  find  purchasers  and  make  sales  of  the  pro 
erirv  to  pay  and  discharge  the  indebtedness  of  said  Willia 
A.  Ilichardson,  he  (defendant)  exerted  all  the  mea&s  in  I 
power  to  hinder  and  prevent  the  prosecution  of  said  foi 
closure  suit  to  judgment;  and  in  the  meantime  he  ma^ 
strenuous  efforts  to  make  sales  of  the  lands  in  order  to  dJ 
charge  the  debts  of  the  said  William  A.  Bichardson  and 
free  the  property  of  the  incumbrances,  but  he  was  thi 
unable  to  consummate  any  sale. 

On  the  sixth  of  March,  1863,  judgment  was  entered  in  ti 
District  Court  in  the  foreclosure  suit  of  Blcketson  vs,  Bk 
ardson  et  ah.  An  appeal  having  been  taken  to  the  Suprei 
Court,  the  judgment  of  the  District  Court  was  directed  to 
modified,  and  accordingly,  on  the  thirty-first  of  Octob< 
1862,  a  final  decree  of  foreclosure  and  sale  was  entered 
the  action,  by  which  it  was  directed  that  the  lands  of  t 
Saucelito  Bancho  (except  the  homestead)  shoidd  be  sold,  ai 
that  out  of  the  proceeds  of  the  sale  the  J.  Mora  Moss  moj 
gage  be  first  paid,  and  that  next  the  Birketson  mortga 
should  be  paid.  Under  this  judgment  the  Sheriff  of  Maj 
County,  on  the  fifth  day  of  June,  1863,  sold  all  of  the  la: 
of  the  Saucelito  Bancho  (except  the  homfe^tead  of  Eichai 
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ni  of  Saucelito)  for  the  sum  of  $84,000,  that 
int  of  the  judgment,  including  the  expenses 
rd  F.  Stone  became  the  purchaser  at  the  sale, 
he  Sheriff's  certificate, 
tificate  had  been  issued  to  Stone,  but  before 
1  ^XQCuted  £o  him  a  deed — to  wit,  on  the 
September,  1863 — the  defendant,  Throckmor- 

Ilichardson,  Stephen  Bichardson,  Manuel 
a  Torres,  and  Manuel  Torres  as  executor  of 
William  'A.  Bichardson,  deceased,  and  others, 
action  in  the  Seventh  District  Court  against 
ae  and  others  for  the  purpose  of  vacating  and 
said  sale  to  Stone,  tne  complaint  in  which 
rified  by  the  defendant,  Throckmorton,  and 
of  the  grounds  entitling  the  plaintiffs  to  the 
iiat  he,  Throckmorton,  together  with  Torres, 
:  the  estate  of  William  A.  Bichardson,  de- 
tructed  the  Sheriff  to  sell  the  property  under 
foreclosure  and  sale  in  subdivisions,  which 
)  Sheriff  had  refused  to  observe,  and  that  in 
tructions  he,  Throckmorton,  and  Torres,  as 
re  acting  in  the  interest  and  on  behalf  of 
the  other  complainants."  Stone  answered  in 
>etween  the  date  of  the  filing  of  the  complaint 
ig  of  Stone's  answer — that  is  to  say,  on  the 
3mber,  1863 — the  Sheriff  executed  to  Stone  a 
operty  sold  to  him  at  the  foreclosure  sale, 
ing  been  transferred  from  the  Seventh  to  the 
ict  Court,  it  came  on  afterwards  for  trial,  and 
)f  December,  1864,  there  was  entered  in  the 

said  Fifteenth  District  Court  the  following: 
W  et  al.  vs.  Stoned  ah.  This  action  having 
B  tried  and  submitted  on  the  proofs  of  the 
ies,  and  due  deliberation  having  been  had 
;  appearing  to  the  Court  now  here  that  the 
the  said  defendant  Valentine  Doub,  late 
ounty  of  Marin,  of  the  property  described  in 
herein  was  and  is  fraudulent  and  void,  and 
iser  thereat  took  nothing  by  his  bid  or  pur- 
it  the  deed  of  said  property  executed  and 
e  said  defendant  Valentine  Doub,  as  Sheriff, 
ant  Edward  F.  Stone  was  and  is  hereby  de- 
ill  and  void,  and  nothing  has  been  conveyed 
le  same  is  set  aside  and  canceled;  and  it  is 
>d  and  decreed  that  the  costs  of  said  sale — 

of  $1,811.78— paid  to  the  defendant  Valen- 
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tine  Doub,  late  Sheriff  as  aforesaid,  are  not  and  be  n 
lien  upon  said  property;  and  it  is  further  ordered  that 
plaintiffs  herein  recover  their  costs  and  disbursements  of 
irom  the  defendants  Edward  F.  Stone  and  Valentine  D( 
late  Sheriff,  and  that  thev  do  not  recover  costs  or  disbi 
ments  of  or  from  the  otner  defendant^;  that  the  partie 
this  action  have  twentv  days  from  the  entry  of  this  ord< 
move  this  Court  in  reference  to  a  sale  of  said  property  vc 
the  decree  heretofore  made  therefor;  and  let  a  finding 
decree  be  drawn  in  conformity  with  the  facts  and  the  opi 
of  this  Court  hereafter  to  be  filed  herein,  and  the  same  t 
submitted  to  the  Judge  for  settlement." 

After  the  making  of  this  order  negotiations  were  ent 
into  the  defendant  Throckmorton  and  Stone  looking 
compromise,  and  a  settlement  was  effected.  In  spealui 
it,  Stone  testified:  ''The  settlement  with  Mr.  Throcb 
ton  was  a  comi)romise.  It  was  in  the  early  part  of  1865 
remember  a  suit  brought  by  Throckmorton  to  set  aside 
Sheriffs  sale  to  me  under  the  Bicketson  mortgage.  Ji 
Dwinelle  decided  that  the  ranch  should  be  sold  in 
divisions  instead  of  being  sold  as  a  whole,  as  it  was  soL 
the  Sheriff.  I  do  not  remember  the  exact  time  the 
cision  was  rendered,  but  it  could  not  have  been  a  great  ^ 
before  the  compromise.  The  compromise  was  efleeted  i 
the  decision  of  Judge  Dwinelle.  The  terms  of  the  com 
mise  were  that  I  should  turn  over  to  Mr.  Throctmortoi 
interest  that  I  had  in  connection  with  the  Saucelito  Ban 
or  against  either — something  connected  with  the  Al' 
Bancho,  I  believe.  The  consideration  was  !S45,000,  ' 
included  the  Black  mortgage,  too,  for  which  I  paid  110 
in  gold— $15,000  in  greenbacks— worth  $10,000  in  gol 
that  time.  It  also  included  all  titie  I  acquired  in  a  sal 
a  jud^ent  rendered  in  one  oiE  the  District  Courts  in 
Francisco  in  favor  of  Bobert  S.  Watson  against  Mr.  Thi 
morton.  At  the  time  of  the  sale  it  amounted  to  somew 
in  the  neighborhood  of  $7,000  or  $8,000.  Under  the  ^ 
son  judgment  the  entire  interest  of  Mr.  Throckmorton  ii 
Saucelito  Bancho  was  sold,  and  I  became  the  purchaser 
got  the  Sheriffs  deed.  That  was  all  included  in  the  Gom 
mise."  ^ 

Pursuant  to  this  compromise,  Stone,  on  the  25th  oi  ] 
ruary,  1865,  executed  to  the  defendant  Throckmorton  a  < 
for  the  property  mentioned  in  the  Sheriff's  deed,  mat 
him  imder  the  foreclosure  sale,  and  on  the  7th  of  Ma 
1865,  there  was  entered  in  the  minute  book  of  the  said- 
teenth  -District  Court,  in  the  aforesaid  cause  of   Tliroch 
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ne  et  al.,  the  following:  *'  And  now,  on  this 
L*ti6S,  plantiffs  and  defendants,  by  their  re- 
ys  of  record,  and  by  their  stipulation  en- 
^Q  Court,  consented  to  vacate  the  order  set- 
le  mentioned  in  the  complaint,  and  direct- 
that  effect,  entered  herein  on  the  12tib  day 
D.  1864,  and  to  a  dismissal  of  this  suit.  It 
dered,  adjudged  and  decreed  that  the  said 
[,  and  every  part  thereof  be  vacated  and  set 
this  suit  be,  and  the  same  is  hereby  dis- 

thousand  dollars  paid  bv. Throckmorton  to 
g  the  compromise  was  obtained  by  Throck- 
iting  his  promissory  note  therefor  and  se- 
nt by  mortgaging  the  SaucelitoBancho;  and 
iousand  dollars  so  paid  Stone  was  a  settle- 
the  Bicketson  and  Black  mortgages,  but 
son  judgment  against  Throckmorton  indi- 
about  the  time  of  the  settlement  with  Stone, 
lirockmorton  executed  other  mortgages  upon 
ncho,  upon  which  he  attained  the  additional 
bousand  dollars,  with  which  he  discharged 
'dness  of  said  William  A.  Eichardson. 
August,  1868,  the  defendant  Throckmorton, 
c^ovenant  of  February  9,  1866,  conveyed  the 
illiam  A.  Bichardson  to  Stephen  Bichardson 
iria  Antonia  Bichardson. 
f  March,  1857,  Stephen  Bichardson,  Manuel 
una  Tonfes  conveyed  all  their  interests  in, 
%  the  covenant  of  February  9,  1866,  to  one 
ling,  who,  subsequently  on  the  9th  of  De- 
)nYeyed  all  of  his  interests  therein  to  Horace 
the  6th  of  October,  1862,  Janes  died  intes- 
ty  and  County  of  San  Francisco,  leaving 
^  bis  heirs-at-law  and  next  of  kin  ihe  plain- 
on.  On  the  8th  of  October,  1862,  Charles 
;3  dulv  appointed  administrator  of  the  estate 
P.  Janes,  deceased,  in  and  bv  the  Probate 
ity  apd  county.  On  the  10th  of  January, 
filed  in  said  Court  an  inventory  of  the  prop- 
ate,  after  the  same  had  been  appraised,  in 
there  was  set  down  as  personal  estate  the 
Horace  P.  Janes,  deceased,  in  the  aforesaid 
''ebruary  9,  1856,  said  interest  being  ap- 
oUars.  On  the  2d  of  February,  1863,  upon 
he  Probate  Court  directed  the  administrator 
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to  sell  all  of  the  personal  property  of  said  estate  at  pEl 
auction.  Under  this  otder,  tiie  administrator  on  the  18tl 
May,  1864,  made  a  sale  at  pnblic  auction  of  all  the  ri^ 
title  and  interest  of  the  estate  of  said  Horace  P.  Janes, 
ceased,  in  and  to  the  said  covenant  of  Februair  9,  1856 
the  said  Edward  F.  Stone  for  the  sum  of  one  himdred  i 
twenty  dollars,  which  amount  Stone  paid  the  administra 
The  sale  having  been  reported  to  tne  Probate  Court,  ■ 
Court,  on  the  30th  day  of  May,  1864,  made  an  order  appi 
ing  the  said  sale,  and  thereupon  and  on  the  Bame  day 
administrator  executed  to  Stone  a  bill  of  sale  of  Janes'  rif 
under  the  covena;it.  On  the  26th  of  February,  1865,  aoi 
the  same  time  of  the  execution  of  the  deed  hereinbei 
mentioned^  Stone  conveyed  to  defendant,  Throckmori 
whatever  interest  in  the  covenant,  if  any,  he  obtained  ud 
the  administrator's  sale. 

The  Court  below  found  as  a  fact  that  the  defendant,  Thrc 
morton,  in  making  the  negotiation  with  and  in  taking 
deed  from  Stone,   **  acted  for  himself  individually,  with 
intention  to  acquire  the  proj)erty  for  himself,  and  at  the  s£ 
time  to  extinguish  all  possible  liability  of  his  on  acco 
of  and  under  the  said  am*eement  of  February  9,  1856.    T 
his  purchase  was  openly  made  and  was  well  known  at 
time,  and  that  he  made  the  purchase  for  his  own  benefit, : 
from  thence  hitherto,  he  has  had  the  actual,  exclusive,  op 
notoriousandcontinuouspossessionof  said  property,  claim 
the  same  adversely  to  all  the  world,  which  nas  all  along  b 
of  general  notoriety."    That  the  only  sales  made  by  tne 
fendant  of  the  property  was  a  sale  ftiade  to  the  United  Sti 
Government,  in  1867,  of  "Lime  Point,"  so-called,  andai 
of  about  880  acres  of  the  Saucelito  Bancb  made  to  J. 
Thompson  and  others  in  the  year  1868,  the  aggregate  of 
two  sales  amounting  to  the  sum  of  three  hundred  and  nin 
thousand  dollars;  aud  at  the  time  of  the  commencement 
this  action  about  sixteen  thousand  acres  of  the  Sauce! 
Banch  remained  unsold  and  undisposed  of. 

The  Court  further  found  as  a  fact  that  *'  after  the  deliv 
of  the  Sheriff's  deed  to  said  Edward  F.  Stone  in  Decemt 
1863,  all  parties  claiming  under  the  said  Wm.  A,  iiiehard 
abandoned  all  efforts  and  attempts  to  prevent  the  consi 
mation  of  the  sale  of  the  Saucelito  Banch  property,  and  n 
reference  to  the  Albion  Ranch  and  the  San  Diego  projpe] 
the  same  were  regarded  as  of  no  considerable  vaJuef 
this  finding  is  in  direct  conflict  with  the  record  evida 
which  shows,  as  already  stated,  that  long  after  after  the  m 
ing  of  the  Sheriff's  deed,  to  wit,  on  the  twelfth  of  Deceml 
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idant,  Throckmorton,  together  with  Maria  A. 
fcephen  Bichardson,  Manuel  Torres,  Mariana 
tiuel  Torres  as  executor  of  the  estate  of  Wm. 
y  deceased,  and  others,  in  an  action  brought 
3,  and  after  trial  thereof,  obtained  an  order  of 
District  Court  declaring  the  sale  to  Stone 
void  and  directing  judgment  accordingly,  and 
\  a  compromise  of  tne  controversy  was  effected 
)  execution  of  the  deed  from  Stone  to  the  de- 
jnorton.  The  Court  below  further  found  as 
le  plaintiff's  had  actual  notice  of  the  said  pur- 
1  Edward  F.  Stone  by  defendant  Throckmor- 

the  time  it  was  made,  and  that  he  claimed  to 
self  and  in  denial  of  any  right  of  the  plaintiff's, 
stbout  the  time  of  the  commencement  of  this 
the  said  Polhemus,  administrator  of  the  estate 
or  these  plaintiffs,  after  the  time  of  the  said 

sale  to  said  Stone  of  the  agreement  of  Feb- 
Bver  set  up  or  made  any  claim  under  or  by 
agreement  to  any  interest  in  the  real  property 
aid  agreement  or  to  the  proceeds  thereof." 
not  sustained  by  the  evidence.  After  a  care- 
1  of  the  record  we  find  no  evidence  tending  to 
r  of  the  plaintiffs  ever  at  any  time  prior  to  the 

demand  on  the  defendant  "just  before  com- 
ction,  in  1875,  had  any  notice  that  defendant 
e  made  what  the  Court  terms  the  **  purchase  " 
or  himself  and  in  denial  of  any  right  of  plaint- 
to  three  of  the  four  plaintiffs'  they  are  still 
i  the  date  of  the  deed— February  25,  18(>5— 
DL  of  very  tender  years.     The  evidence  fails  to 

repudiation  of  the  trust  by  the   defendant 

if  there  was  a  trust,  ever  was  made  kiiown  to 
tor  of  the  estate  of  Janes  or  to  either  of  th« 
the  demand  and  refusal  in  1875. 
f,  Lucy  H.  Janes,  is  the  widow  of  Horace  P. 
d,  and  on  the  fifth  of  March,  1876,  was  duly 
xlian  of  the  other  plaintiffs',  who  are  minor 
•self  and  Horace  P.  Janes, 
ty-second  of  May,  1875,  plaintiffs  commenced 
lion  against  the  defendant  Throckmortcm  for 

having  him  adjudged  the  trustee  of  plaintiffs 
bi  part  of  all  money  proceeds  of  sales  of  the 
g  on  hand,  and  of  the  undivided  one-fifth  part 
;  remaining  unsold,  after  deducting  the  amount 
dness  of  William  A.  Eichardson  and  the  ex- 
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penses  attending  the  sale  of  the  land  and  the  settlement! 
the  indebtedness;  and  to  compel  defendant  to  aceount  a 
pay  to  plaintiffis  the  one-fifth'  part  of  such  proceeds  and 
convey  to  them  the  one-fifth  part  of  the  remaining  lands. 

Several  defenses  are  relied  npon  to  defeat  the  action.  ^ 
is  contended  on  behalf  of  the  defendant,  first,  that  the  cov< 
ant  of  February  9,  1866,  was  a  personal  covenant  pure 
providing  for  no  interests  in  real  estate,  and  that  no  tr 
respecting  the  lands  thereby  arose;  second,  that  conced 
that  the  covenant  of  February  9,  1866,  gave  an  interest 
real  estate,  and  that  defendant  held  the  property  in  trust 
the  extent  therein  mentioned,  still  that  by  Uie  deed  fr 
Stone  he  got  a  perfect  title,  discharged  of  all  trust,  a; 
further,  that  in  no  event  can  he,  under  the  pleadings  in 
case,  be  chasged  with  any  trust  in  respect  to  the  conveyai 
from  Stone;  third,  that  if  the  action  could  be  maintaiiiBi: 
all,  it  could  only  be  by  the  administrator  of  the  estate 
Horace  B.  Janes,  deceased,  and  that  in  no  event  can  < 
heirs  maintain  it,  and,  fourth,  that  the  action  is  barred 
the  Statute  of  Limitations.  We  will  consider  the  defen 
in  the  order  in  which  they  have  been  stated. 

1.  The  deed  and  covenant  of  February  9,  185G,  were  p^i 
of  the  same  transaction,  and  must  be  considered  together: 
the  light  of  the  circumstances  that  are  shown  to  have  exis 
at  the  time.  Thus  considered  it  appears  that  William 
Brichardson  was  then  the  owner  of  a  large  amount  of  h 
which  was  heavily  encumbered.  In  order  to  pay  his  del 
and  to  save  a  homestead  for  himself  and  something  for 
children,  if  possible,  he  entered  into  the  arrangement  v 
the  defendant  Throckmorton,  culminating  in  the  execnt 
of  the  deed  and  covenant.  By  the  deed  the  legal  title  to 
the  property  was  conveyed  to  Throckmorton,  not,  as  said 
the  brief  of  defendant's  counsel,  absolutely  and  without  © 
ditions,  but  upon  the  conditions  and  for  the  purposes  sta^ 
in  the  contemporaneous  covenant — in  substanee^  as  we  o 
strue  the  covenant,  as  follows :  That  Throckmorton  sho- 
sell  as  much  of  the  lands  conveved  to  him  as  he  sho 
deem  necessarv  to  discharge  all  of  the  indebtedness 
William  A.  Bictardson,  and  if;  after  the  discharge  of  si 
indebtedness  and  the  payment  of  the  expenses  incid 
thereto,  any  money  remained  from  the  proceeds  of  the  sal 
he  would  pay  over  to  Stephen  Bichardson  and  Marii 
Torres  the  one-fifth  part  of  it;  and,  in  the  event  he  did  : 
sell  all  of  the  lands,  he  would,  after  discharging  the  de 
and  paying  the  expenses  incident  to  doing  so,  convey  to  s 
Stephen  Bichardson  for  the  use  of  Maria  A.  Bicnards 
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said  William  A.  Bichardson,  the  homestead 
\  to  reserve  from  sale,  if  possible,)  upon  which 
Lchardson  then  resided,  and  to  Stephen  Bich- 
fariana  Torres,  the  undivided  one-fifth  part  of 
remaining  unsold.  We  do  not  consider  the 
^hich  Throckmorton  agreed  to  sell  the  lands — 
years — of  the  essence  of  the  contract  or  ma- 
usposition  of  the  case.  The  general  rule  of 
time  is  not  of  the  essence  of  the  contract,  and 
othing  in  the  present  case  to  take  it  out  of  this 

Throckmorton  accepted  the  conveyance  of  the 
he  conditions  and  for  the  purpose  already 
mressly  limited  his  liability  to  the  amount  of 
Aich  he  should  realize  from  the  sale  and  dis- 
e  property. 

rords,  he  assumed  no  personal  liability  for 
debts,  but  was  to  devote  to  the  matter  his 
time,  in  consideration  of  which  he  was  to  re- 
3  of  all  the  moneys  and  four-fifths  of  all  the 
he  homestead)  he  could  save,  after  discharging 
ess  of  William  A.  Bichardson.  That  Throck- 
^epting  th€f  conveyance  of  the  lands  upon  the 
i  for  the  purposes  stated  in  the  covenant,  as- 
Blations  with  the  beneficiaries,  and,  to  the  ex- 
;hts  reserved  to  them  by  the  covenant,  there- 

their  trustee,  we  think  very  clear.  In  Sev- 
^,  8  Wall.  202— a  case  very  similar  in  principle 
it — the  Supreme  Court  of  the  United  States 
ist  is  where  there  are  rights,  titles  and  interests 
listinct  from  the  legal  ownership.  In  such 
il  title,  in  the  eye  of  the  law,  carries  with  it, 
,  absolute  dominion;  but  behind  it  lie  benefi- 
l  interests  in  the  same  pro{)erty  belon^ng  to 
)se  rights,  to  the  extent  to  which  they  exist,  are 
L  the  property,  and  constitute  an  equity  which 
uity  will  protect  and  enforce  whenever  its  aid 
]>ose  is  properly  invoked.  Interests  in  real 
contingent,  may  be  made  the  subjects  of  con- 
[][uitable  cognizance,  as  between  the  proper 
object  of  the  trust  here  was  to  sell  the  prop- 
e  time  limited,  and,  after  deducting  from  the 
outlav,  with  interest  and  taxes,  to  pay  over  to 
;  of  the  residue.  To  this  extent,  Seymour  was 
Price  the  cestui  trust.  They  had  a  joint  in- 
property.  Seymour  held  the  legal  title,  but 
.rice  were  as  valid  in  equity  as  those  of  Sey- 
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moor  were  at  law."    (See  also,  Hearst  vs.  Pujd,  44  Ca 
230;  Watts  vs.  BaU,  1  P.  Wms.  108.) 

But  the  doctrine  of  equitable  conversion  is  invoked  by  & 
defendant,  and,  it  is  said,  that  as  to  the  beneficiaries,  ti 
land  under  the  agreement  became  personal  estate,  and  the 
interest  personal  property.  Bodge  vs.  Fond,  23  N.  T.  6 
Lynn  vs.  Gephart,  27  Md.  547,  and  2  Story's  Eq.  Juris.  8c 
1,214,  are  cited  by  defendant's  counsel  in  support  of  tl 
position.  In  Z^nn  vs.  Gepharty  the  Court  cites  the  secti* 
from  Story,  which  reads  thus:  "The  inclination  of  Coui 
of  equity  upon  this  branch  of  jurisprudence  is  not  general 
to  change  tne  quality  of  the  property,  unless  there  is  soe 
clear  intention  or  act  by  which  a  definite  character,  either ; 
money  or  as  land,  has  been  unecjuivocally  fixed  upon 
throughout,"  and  adds  that  ''if  this  intention  does  not  clear 
appear,  the  property  retains  its  original  character," 

Bodge  vs.  Fond  was  a  case  where  a  testamentary  dispoi 
tion  was  involved,  and  it  was  held  that  where  a  testator  a 
thorizes  his  executors  te  sell  real  estate,  and  it  is  appare 
from  the  general  provisions  of  the  will  that  he  intended  sue 
estate  te  be  sold,  the  doctrine  of  equitable  conversion  a; 
plies,  although  tiie  power  of  sale  is- not  in  terms  imperativ 

In  White  vs.  Hovmrd,  46  N.  T.  162.  the  Court  say:  ^^l 
constitute  a  conversion  of  real  estate  into  personal,  in  tl 
absence  of  an  actual  sale,  it  must  be  made  the  duty  of,  and  o 
ligatory  upon,  the  trustees  to  sell  it  in  any  event.  Such  co 
version  rests  upon  the  principle,  that  equity  considers  th 
as  done  which  ought  to  have  been  done.  A  mere  diacr 
tionary  power  of  selling  produces  no  such  result/'  And  ; 
BleigfU  vs.  The  Manufacturers'  and  Mechanic^  Bank,  10  P 
St.  132,  it  is  said:  ''fn  order  to  change  real  into  person 
estate,  it  is  essential  that  the  direction  to  convert  be  positi 
and  explicit;  that  the  will,  if  it  be  by  will,  or  the  deed,  if; 
be  by  contract,  decisively  fix  upon  the  land  the  quality 
money.  Symons  vs.  BiUter,  2  Vt.  227;  WaUcei'  vs.  Denm^ 
Ves.  Jr.  170-185.  But  this  characteristic  nowhere  appeal 
The  deed  is  not  imperative  that  the  land  shall  be  sold. 
contains  nothing  more  than  a  power  to  sell^  leaving  it  d 
cretionary  with  the  trustee  whether  he  will  sell  or  not.  1 
deed,  it  is  doubtful  whether  he  had  authority  to  sell,  exce 
in  the  contingency  it  was  necessary  to  pay  the  annuity.  ' 
establish  a  conversion,  a  will  or  deed  must  direct  a  sale  a 
solutely,  or  out  and  out  for  all  purposes,  irrespective 
contingencies  and  independent  of  all  oiscretion/''  I 

The  most  that  can  be  claimed  here  is  that  Throckmort 
had  the  discretion  to  sell  all  of  the  land;  but  so  far  from 
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ry  upon  him  to  do  so,  it  was  manifestly  con- 
\,  a  portion  of  it  might  be  saved  from  sale, 
is  the  character  of  the  interest  of  Stephen 
i  Mariana  Torres  under  the  covenant  ?  That 
Brest  in  the  lands,  we  entertain  no  doubt, 
is  true — contingent  on  the  exercise  of  Throek- 
)tion  to  sell  all  of  the  land,  and  upon  the  suf- 
lands  to  pay  the  debts.  But  it  was  none  the 
;  in  the  lands.  In  Big^a  vs.  Bickett,  12  Ohio 
ad  conveyed  his  lands  in  fee  to  Hammond  for 

holding  them,  charged  with  the  payment  of 
1,  after  the  expiration  of  one  year  from  the 
d,  upon  the  request  of  any  one  of  the  cred- 
)  named  in  the  deed,  Hammond  was  to  pro- 
much  of  the  land  as  should  be'  necessary  to 
rs,  and  that  upon  the  payment  of  the  debts 
be  residue  thereof,  should  be  reconveyed  to 
t  c€tse  the  trustee  had  the  power  to  sell  all  of 
ler  to  pay  the  debts,  and  aD  of  it  might  have 
loT  that  purpose;  in  which  case,  there  would, 

been  none  to  reconvey  to  Biggs.  Biggs  died 
bhe  land  was  sold,  and  the  Supreme  Court 
Bid  an  equitable  interest  in  the  land,  and  that 
B  real  estate  and  subject  to  sale  as  real  estate 

Court.  (See  also  Aridrews  vs.  Hobson'a  Admr. 

hn^on  vs.  Fleet y  14  Wend.  176.) 

)f  counsel  for  defendant,  it  is  said  that  "it 

the  q^uality  of  this  interest  whether  or  not, 
lay  prior  to  Janes'  death,  a  judgment  creditor 
ve  sold  it  as  real  propertv  on  execution,  and 

a  purchaser."  If  that  be  a  test,  we  think 
bt  that  it  could  have  been  so  levied  on  and 
y  vs.  Nunan,  52  Cal.  326;  Freeman  on  Exe- 
J8;  Leroy  vs.  Dunkerly^  64  Cal.  542.) 
la  we  do,  that  defendant  became  a  trustee  un- 
id  covenant  of  Februarv  9,  1866,  for  Stephen 
i  Mariana  Torres,  to  tne  extent  of  the  rights 
d  to  them,  and  that  their  interest  thereunder 
in  the  lands,  it  becomes  necessarjr  to  inquire, 
it,  if  any,  upon  the  rights  of  their*successor 
race  P.  Janes,  was  had  by  the  Sheriff 's  sale 

the  decree  of  foreclosure  of  the  Bicketson 
legotiation  between  defendant  and  Stone,  the 
ne  to  defendant,  the  purported  sale  of  the 
inder  the  order  of  the  Prooate  Court,  and  its 
fer  by  Stone  to, defendant  ? 
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It  most  be  borne  in  mind  that  at  the  time  of  the  con 
ance  of  the  property  to  Throckmorton  and  of  the  execii 
of  the  covenant,  on  the  ninth  of  February,  1856,  the  Bic 
son  mortgage  was  about  to  be  foreclosed,  and  the  £ 
mortgage  n£^  already  been  foreclosed  and  been  ripened 
aiiecree.  It  was  for  the  very  purpose  of  discharging  i 
liens,  and  the  other  indebtediiess  of  Willitim  A.  Richan 
and  of  saving  some  part  of  the  property,  if  possible,  thuf 
lands  were  conveyed  to  Throckmorton  with  the  power  to 
etc.  Throckmorton  accepted  the  trust  upon  the  condit 
already  stated.  It  was  his  duty  to  use  his  best  e^Lertior 
sell  the  lands  and  discharge  the  liens.  This  he  did, 
failed  prior  to  the  time  of  the  sale  under  the  foreclostt] 
the  Bicketson  mortgage.  Nor  did  he  cease  his  efforts  t 
After  the  Sheriff's  certificate  of  sale  had  been  issuei 
Stone  (the  purchaser  at  the  foreclosure  sale),  Throckmoi 
in  connection  with  Torres,  as  executor  of  the  estate  of  Wil 
A.  Bichardson,  deceased,  and  others,  commenced  the  ac 
for  the  purpose  of  vacating  and  annulling  the  sale.  In  c 
mencing  and  in  prosecuting  that  action  he  was  acting  as  trui 
for  in  the  complaint,  which  was  signed  and  verified  by  Tlir 
morton  himself,  it  is  expressly  declared  that  in  giving  tlw 
structions  to  the  Sheriff  as  to  the  manner  in  which  he  ahi 
sell  the  property  under  the  decree  in  the  Eicketson  case, 
Throckmorton  and  Torres,  as  executor,  were  *' acting  in 
interest  and  on  behalf  of  themselves  and  the  other  compJ 
ants  " — two  of  whom  were  Stephen  Bichardson  and  Mar 
Torres;  and  the  failure  of  the  Sheriff  to  follow  the  inst 
tions  was  one  of  the  grounds  relied  on  in  the  complaii 
entitling  the  complainants  to  the  relief  sought.  As  trus 
Throckmorton  commenced  that  action;  as  tru.'itee  he  pi 
cuted  it,  and  as  trustee  he  obtained,  on  the  twelfth  da 
December,  1864,  the  decision  of  the  Couit  declaring 
sale  made  to  Stone  fraudulent  and  void,  and  also  decla 
null  and  void  the  Sheriff's  deed  which  had  in  the  meant 
been  issued  to  Stone.  In  this  condition  of  affairs  the  negi 
tion  for  a  compromise  was  entered  into  between  Tlirockmo 
and  Stone,  resulting  in  the  settlement  by  which  Stone 
cuted  to  Throckmorton  a  deed  for  all  his  interest  in 
property  •for  the  sum  of  forty-five  thousand  dollars. 
settlement  included  the  discharge  of  the  Bicketson  and  B 
mortgages  and  also  the  Watson  judgment  against  Thr 
morton  mdividuallv.  In  order  to  obtain  the  f  urtj-five  thous 
dollars  to  effect  this  settlement,  Throckmorton  e^ecutec 
promissorv  note  therefor  and  secured  its  payment  by  a  n 
gage  on  the  Saucelito  Bancho.     At  the  same  time,  he 
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1©  same  way,  namely,  by  executing  his  notes 
heir  payment  by  mortgages  on  the  Saucelito 
tbonsand  dollars  additional  with  which  he  set- 
iiarged  the  other  indebtedness  of  William  A. 
id  after  eiSecting  the  settlement  with  Stone, 
and  the  other  parties  to  the  suit  against  Stone, 
injoi  March,  1865,  went  into  Court  and,  by  con- 
parties,  obtained  an  order  yacating  the  order 
de,  annulling  the  s^le  and  deed,. and  caused 
lismissed.  Under  such  circumstaiices  how  can 
Throckmorton  was  not  acting  as  trustee  ?  In 
■  was  he  acting  when  he  borrowed  the  $30,000 
3  discharge  the  indebtedness  of  William  A. 
9n  held  by  Baron  and  others,  if  not  as  trustee? 
oney  was  obtained  at  the  same  time,  and  in  the 
lat  obtained  with  which  to  settle  with  Stone, 
renting  his  notes  and  securing  their  payment 
311  the  trust  properiy.     It  was  bv  virtue  of  the 

in  pursuance  of  the  trust,  that  ne  brought  the 
Btone  to  annul  the  sale  to  him,  and  it  was  by 
rust  only  that  he  was  in  T)08ition  to  mortgage 
nd  obtain  the  money  with  which  to  eiBfect  the 
d,  whatever  his  intentions  may  have  been,  the 
3  interest  thus  acquired  inures  to  the  benefit  of 
ntsi  to  the  extent  of  their  rights  under  the  cove- 
rs. Thornton,  28  Me.  355;  Joor  vs.  WUUams, 
JeimM  vs.  ifitter,  18  N.  Y.  402;  Morgan's  Heirs 
ii's,  4  Monroe,  297;  Brantley  vs.  Zee,  5  Jones' 
fchfidd  vs.  Haynjea,  14  Ala.  52;  Spindler  vs. 
d.  410;  VanEpps  vs.  Van  Epps,  9  Paige,  237; 
ris.,  Sees.  321,  322.) 
m  that  the  plaintiffs  should  have  alleged  in  their 

Btone  transaction,  and  have  asked  that  the 
by  him  to  defendant  be  decreed  to  be  held  in 
tiifs,  we  think  not  well  taken.  Defendant,  in 
ettlement  with  Stone,  and  in  taking  the  con- 
[lim,  did  not  commit  a  breach  of  his  trust,  but, 
Y,  was,  as  we  have  shown,  acting  in  the  line  of 
\^ieB.  The  title  he  thus  obtained,  upon  well 
les,  enured  to  the  benefit*bf  his  cestuis  que  trust, 
^f  their  interests.  The  defense  now  asserted 
n^T^  that  by  that  deed  defendant  obtained  the 
ed  of  all  trust,  cannot  be  sustained  by  a  Court 
or  were  the  plaintiffs  bound  to  anticipate  that 
^  would  be  made.  It  was  sufficient  for  them  to 
he  original  trust,  which  they  did.     That  exist- 
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ing,  the  law  declares  the  effect  of  the  conyeyance  in  question 
To  this  it  may  be  added  that  the  plaintiffs'  rL^])!y  to  this  de 
fense  is,  uncJer  our  system,  pleaded  by  operation  of  law 
(Curtis  vs.  Spragrue,  49  Cal.  301.) 

Having  determined  that  under  the  agreement  Stephei 
Bichardson  and  Mariana  Torres  had  an  interest  in  the  land 
and  it  being  undisputed,  that  by  various  assignments,  the! 
interests  were  acquired  by  Horace  P.  Janes,  and  were  vesta* 
in  him  at  the  time  of  his  death,  it  follows  that  the  attempted 
sale  thereof  by  the  administrator  of  the  JaneB  estate  passei 
no  title.  Beal  estate  of  a  deceased  person  can  only  be  soli 
in  the  mode  provided  by  law.  (Buynes  vs.  ^Iteks,  20  Cal 
288;  TownsendYB.  Tallant,  33  Cal.  45;  Woods  tr.  Monroe,  I 
Mich.  243.)  The  attempted  sale  of  the  Janes  iuterest  unde 
the  order  of  the  Probate  Court  directing  a  sale  of  the  persona 
property  of  the  estate,  and  all  proceedings  thereunder  wer^ 
void. 

3.  Are  plaintiffs  the  proper  parties  to  bring  this  action 
On  the  part  of  the  defendant  it  is  argued  that  the  admlnistra 
tor  of  the  estate  of  Janes  alone  can  bring  it.  On  the  othe 
side,  it  is  contended  that  an  administrator  has  no  power  ex 
cept  such  as  is  expressly  conferred  by  statute,  and  that  ih 
statute  nowhere  confers  upon  him  the  power  to  bring  a  suit,  tt 
enforce  a  trust  or  compel  a  convejance  of  land.  In  CJiapvim 
vs.  HoUister,  42  Cal.  463,  it  is  said:  **  On  the  death  of  tin 
ancestor  his  title  to  real  estate  passes  to  the  heir  or  devisee 
subject,  however,  to  the  right  of  possession  of  the  exeento: 
or  aidministrator  for  the  payment  of  debts.  (Probate  Ac 
Sections  114,  194;  Beck^  vs.  Sdover,  7  CaL  213;  MeelcBTB 
Hahn,  20  Cal.  627;  Matter  of  mate  of  Woodworth,  31  Cal 
604.)" 

That  the  administrator  is  entitled  to  the  posBession  of  al 
the  property  of  the  estate,  real  and  personal,  during  the  ad 
ministration,  and  can  maintain  an  action  for  tlie  recovery  o 
the  possession  of  all  such  properly,  is  not  denied  by  coimse 
for  plaintiffs;  but  he  urges,  and  we  think  conectlj,  that  th^ 
statute  does  not  confer  upon  him  the  power  to  compel  a  con 
veyance  of  the  title  to  the  property  to  himself. 

The  present  action  is  brought  to  establish  a  trust  and  ti 
compel  defendant  to  convey  the  legal  title  to  real  estate  ti 
plaintiffs  as  heirs-at-law  of  Janes.  On  his  death  his  title 
then  at  equity,  passed  to  the  heirs,  as  was  held  in  the  case: 
last  cited;  and  unless  it  can  be  maintained,  ^  hich  we  thin] 
cannot  be  done,  that  the  administrator  is  entitled,  under  ou 
statutes,  to  have  the  title  to  the  property  conveyed  to  him,  i 
would  seem  clear  that  he  is  not  tne  proper  party  to  bring  ihi 
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in  194  of  the  Probate  Act  (1581  C.  C.  P.)  and 
t  the  same  Act  (1452  C.  C.  P.)  tend  yerj 
)port  this  view.  By  the  latter  section  it  is 
<<*  *  *  the  heirs  or  devisees  may  them- 
tly  with  the  executor  or  administrator,  main- 
for  the  possession  of  the  real  estate  or  for  the 
ieting  the  title  to  the  same  against  any  one 
mtor  or  administrator.'*  And  by  Section  194 
hat  for  the  purpose  of  bringing  suit  to  quiet 
3sion  of  the  administrator  shall  be  deemed  the 
the  heirs.  Section  119  of  the  Probate  Act 
'  to  personal  property. 

i  of  the  Code  of  JProcedure  answers  the  objec- 
:>f  the  creditors  of  the  estate  of  Janes.  It  is 
The  final  settlement  of  an  estate,  as  in  this 
led,  shall  not  prevent  a  subsequent  issue  of 
ntary  or  of  administration,  or  of  administra- 
dll  annexed,  if  other  property  of  the  estate  be 

if  it  become  necessary  or  proper  for  any 
jrs  should  be  again  issued." 
y  remains  to  consider  the  defense  of  the  Statute 
That  this  defense  cannot  avail  the  defendant 
fact  that  the  record  fails  to  show  that  defend- 
Lolding  was  ever  made  known  to  either  of  the 
» the  administrator  of  the  estate  of  Janes  is 
ver  vs.  PhU,  3  How.  XJ.  S.  411,  the  Supreme 

United  States  said:  *^Time  begins  to  run 
t  only  from  the  time  when  it  is  openly  dis- 
trustee,  who  insists  upon  an  adverse  right  and 
I.  is  fully  and  unequivocally  made  known  to 
trust''  In  Hearst  vs.  Pujol,  44  CaL  235,  it  is 
IS  between  trustee  and  ceMui  que  Iriist,  in  the 
ress  trust;  the  Statute  of  Limitations  does  not 
ntil  the  trustee  repudiates  the  trust  by  clear 
isl  acts  or  words,  and  claims  theiiceforth  to 
)  as  his  own,  not  subject  to  any  trust,  and  such 
d  claim  are  brought  to  the  knowledge  of  the 
.  (Penr  on  Trusts,  Sections  863,  864, )" 
of  the  old  Probate  Act  has  no  application  to  a 
present,  where  no  sale  of  real  estate  was  at- 
one made. 

ion  at  which  we  have  arrived  works  no  wrons 
it.  He  is  entitled  to  four-fifths  of  all  the  unsold 
he  homestead^,  and  to  four-fifths  of  all  the 
d  succeeded  in  saving,  after  deducting  the 
indebtedness  of  "William  A.  Bichardson,  and  all 


268 


The  Paoifio  Coast  Law  Joubnal. 


reasonable  expenses  incnrred  by  him  in  the  executian  of  hii 
trust.  It  was  for  this  that  he  stipulated  to  devote  his  ser 
vices.  Otood  conscience  and  fair  dealing  demand  that  h 
take  nothing  more,  but  surrender  to  the  plaintifiB  the  portioi 
that  is  theirs. 

Judgment  and  order  reversed  and  cause  remEknded  for  ; 
new  trial. 

We  concur:  McEee,  J.,  Morrison,  C.  J.      *  { 

1 


Department  No.  1. 


[Filed  March  18,  188L1  I 

No.  6631.  1 

McDonald,    appellant,    vs.    McCONET,    Kespondeni 

CoNTiBSiON — Damjlobs — Attobnet's  Pib8 — Pbacttce.  a  complmnt  fc 
conyersion  of  personal  property  being,  as  to  damages,  in  ih&  words  < 
the  Code,  with  the  addition  of  •*  attorney *a  f*  oa."  Hdd,  That  the  la 
ter  may  be  rejected  as  sarplasage,  it  not  Bp]>eBnng  that  the  jniy  ii 
eluded  such  fees  in  their  verdict.  An  order  diHtDiaaiug  a  motion  for 
new  trial  is  an  order  after  judgment  and  appealable.  Where  there  a] 
two  appeals,  one  from  the  judgment  and  one  from  an  oi d«i-  denying 
new  trial  is  rcYersed,  the  Court  below  is  not  prevented  from  aettii: 
aside  the  verdict  or  findings  for  cause. 

Appeal  from  the  Third  District  Court,  Alameda  county. 

McAllister  dk  Berffin,  for  appellant. 

Cope  &  Boyd  and  M.  B.  Blake,  for  respondent.  ' 

By  the  Court: 

Defendant  filed  an  answer,  and  the  relief  granted  to  plainti 
by  the  judgment  of  the  Court  below  was  consistent  with  Q: 
case  made  by  the  complaint,  and  was  embraced  within  tt 
issues.  (C.  G.  P.,  580.)  The  allegation  of  damages  in  eac 
Couft  of  the  complaint — with  the  exception  of  the  wore 
"  attorney's  fees '* — is  in  the  words  of  Section  3336  of  tl 
Civil  Code.  The  words  "attorney's  fees"  may  be  rejecte 
as  surplusage.  The  evidence  is  not  before  ns^  and  it  eann^ 
be  assumed  that  the  jury  included  attomey's  fees  in  the 
verdict.     The  jud^ent  should  be  affirmed. " 

The  order  dismissing  the  motion  for  a  new  trial  was  £ 
order  "after  judgment  '  and  appealable,  and  the  order  wj 
erroneous.     {Calderrvood  vs.  Peysei^  42  CaL  113,) 

Although  tiiere  is  but  one  transcript,  there  are  two  appea 
before  us — as  distinct  as  if  they  had  been  separately  notic< 
— one  from  the  judgment,  and  the  other  from  the  order  d 
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trial-  It  is  hardly  necessary  to  add  that  in  such 
irmance  of  the  judgment  on  direct  appeal  there- 
i  judgment  roll»  should  not  prevent  the  Court 
setting  aside  the  verdict  or  findings  (and  the 
tsed  thereon),  if  it  should  be  satisfied  that  the 
ew  trial  should  be  granted, 
ment  on  direct  appeal  therefrom  is  affirmed, 
ismissing  the  motion  for  new  trial  is  reversed, 
3  remanded  for  further  proceedings  on  the  motion 


Depaetment  No.  2, 


[Filed  March  18,  1881.] 

No.   6653. 

HONOKA  SHAKP,  .Ippeli^t, 

vs. 

MILLEE,  Respondent* 

kcATmE  OP  LmiTATiOKB. — The  Statute  of  Limitations,  in  an 
r  malieioualy  suing  out  a  writ  of  attftchmeut,  commeiK^es  to 
the  date  of  the  levy, 

>m  tLe  Twenty-third  District  Court,  of  the  City 
of  San  Francisco. 

idfiq^  for  appellant* 
I/,  ior  respondent. 

.,  delivered  the  opinion  of  the  Conrt. 

►n  was  bronght  to  recover  damages  for  the  ma- 
[roundless  suing  out  of  a  writ  of  attachment  in  a 
a  third  party,  a  levying  it  upon  real  estate  be- 
and  standing  in  the  name  of  plaintiff.  The 
was  June  17,  1874,  and  this  action  was  not 
within  two  years  thereafter '  The  defendant 
i  several  grounds,  among  others  that  the  cause 
J  barred  by  the  Statute  of  Limitations  (Section 
sion  1,  C.  C.  P.)-  Upon  that  ground  the  Court 
ned  the  demurrer,  and  plaintiff  appealed.  It  is 
.e  complaint  that  plaintiff  bargained  the  premises 
s,  but  that  in  consequence  of  the  levy  he  refused, 
1875,  to  complete  the  purchase;  and  that  the 
ding  until  January  25,  1877,  at  which  time  judg- 
ndered  against  the  plaintiff  therein,  who  is  the 
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defendant  here;  and  it  is  nrged  that  the  statnte  did  not  con 
mence  to  run  until  the  final  determination  of  that  suit,  or  i 
least  until  Forbes'  refusal  to  complete  the  purchase.  Eve 
granting  (which  we  do  not)  that  plaintiff  ever  had  a  cause  ( 
action,  we  are  of  opinion  that  the  Statute  of  Limitatioim  con 
menced  to  run  June  17, 1874. 

Judgment  affirmed. 

We  concur:  Morrison,  C.  J.,  Thornton,  J. 


In  the  District  Court 

Of  the  Third  Judicial  Disteiot,  Idaho  Teebitory. 


4 

Mat  Term,  a.  d.  1880.  1 

LORANNE  B.  MOEGAN,  PETmoNEB, 
J.  N.  IRELAND  and  H.  H.  MIFFLIN,   Executors* 

Petitions  to  set  aside  a  will. 

Morgan^  J. : 

In  this  case,  Morgan  M.  Morgan,  deceased,  executed  hi 
last  will  and  testament  on  the  sixth  day  of  AuguBt,  k.  i 
1878.  His  family  then  consisted  of  himself  and  four  cM 
dren.  Provision  was  made  in  the  will  for  the  nurture  an 
education  of  the  children,  and  for  an  equal  division  of  tL 
properly  between  the  said  children  when  the  youngest  shotil 
arrive  at  the  age  of  tweniy-one  years. 

On  the  thirteenth  day  of  October,  a.  D.  1878,  complainar 
intermarried  with  the  deceased,  and  from  that  date  she  cc 
habited  with  him  until  his  death,  which  •  occurred  on  th 
twenty-third  day  of  February,  1879.  On  the  third  day  c 
April,  1879,  the  said  will  was  admitted  to  probate,  and  J\  li 
Ireland  and  H.  H.  Mifflin,  named  in  the  will  as  executon 
were  qualified  as  such,  and  letters  testamentary  were  issaei 
to  them.  No  provision  whatever  was  made  in  the  will  fo 
the  widow  of  deceased,  and  substantially  no  provision  i 
made  for  her  by  the  statutes  of  the  Territory'  after  the  sei 
tlemeht  of  the  estate. 

There  can  be  no  question  of  the  primary  jight  of  a  pei-so: 
of  sound  mind  to. dispose  of  his  own  property  as  he  slial 
deem  proper.  This  right,  however,  is  subject  to  the  law 
of  his  bountry  and  time.     A  man  having  made  his  last  wi] 
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in  due  form  of  law,  its  provisions  are  to 
position  of  his  property  unless  it  is  afterwards 
3  revocation  may  nappen  in  different  wajs, 
ire  revocations  by  the  act  of  the  testator  him- 
ations  of  law.  Of  the  latter  class  of  revoca- 
se  which  result  from  a  total  change  in  the 
of  the  testator  such  as  is  held  by  the  Courts 
knge  in  his  intention  as  to  the  disposition  of 

bave  held  that  marriage  and  birth  of  a  child 
the  execution  of  the  wfll,  wife  and  child  being 
r,  would  work  a  revocation.  They  have  also 
drth  of  a  child  alone,  after  the  making  of  the 
V  amount  to  a  revocation.  They  have  held  that 
a  child  or  marriage  will  revoke,  and  finally 
done  will  effect  a  revocation. 
'.  think,  be  out  of  place  to  give  in  brief  the 
3  given  by  the  Courts  for  this  revocation. 
s.  BoCy  35  English  Com.  Law  Beps.  467,  mar- 
L  of  a  child  subsequently  to  the  execution  of 
ourt  held  the  will  to  be  revoked,  upon  the 
-ovision  was  not  made  both  for  the  wife  and 
li  in  tlud  case  the  widow  and  child  had  a  small 
the  large  bulk  of  the  property  was  demised  to 

•c  vs.  Lancashirey  5  Term  Beports,  49,  Lord 
giving  various  instances  of  revocation,  ob- 
tne  foundation  of  all  these  implied  revocations 
dition  annexed  to  the  will  that  the  party  does 
1  that  it  should  take  effect,  if  there  should  be 
in  the  situation  of  his  family." 
orough,  in  Kenebcd  vs.  Scrdftorty  2  East.  530, 
proved  of  the  above  statement  of  the  reason 
ion. 

of  McCuMom  vs.  McKvrm/ty  26  Iowa,  510,  the 
the  will  to  be  revoked  by  the  birth  of  a  child 
s  as  a  reason  that  the  birth  of  a  child  instantly 
luties  and  obligations,  and  worked  such  a 
estic  relations  as  to  properly  and  mostreason- 
ind  sway  his  affections  and  conduct ;  and  we  may 
«rate  to  presumptively  change  his  intention  in 
I  of  his  property  as  expressed  in  his  will,  and 
m  as  well  as  preponderance  of  authority  repu- 
n  that  both  marriage  and  birth  of  a  child  are 
bo  an  implied  revocation. 
Ippeal,  39  Penn.  119,  it  is  said:  "If  the  tes- 
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tator's  circumstances  be  so  altered,  that  new  moral  tes 
mentary  duties  have  occurred  to  him  subsequently  to  t 
date  of  the  will,  such  as  may  be  presumed  to  have  prodnc 
a  change  of  intention,  this  will  amount  to  an  implied  revoi 
tiosi,  and  the  Court,  says  this  is  now  a  legitimate  element 
our  common  law." 

In  Nequa  vs.  Negus^  46  Iowa,  497,  the  Court  says  that  "i 
birth  of  a  child  creates  new  duties  and  obligations,  a 
legally  operates  to  presumptively  change  his  intention  in  l 
disposition  of  property  as  expressed  in  nis  will,  and  held  tl 
the  birth  of  a  clmd  alone  will  revoke  a  will  even  when  i 
former  children  had  been  disinherited  by  it." 

In  Fallon  vs.  Ghidester,  46  Iowa,  588  (26  American  Bepoi 
164),  the  Court  says  that  "  a  will  not  providing  for  child 
subsequently  to  be  bom  is  revoked  in  law  by  the  subseqn* 
birth  of  a  child,  in  spite  of  a  statute  to  the  contrary — that 
a  statute  providing  what  should  alone-revoke  a  will." 

In  the  case  of  Tyler  vs.  I)/ler,  19  Illinois,  151,  testa 
made  a  will  in  1843,  married  complainant  in  1842,  and  d 
in  1855,  leaving  no  children.  The  widow  was  unprovic 
for  in  the  will.  By  the  statute,  however,  she  would  inher 
dower  interest  in  "^the  lands  notwithstanding  the  will.  T 
at  that  time  under  Illinois  statutes  would  be  a  life  estate 
one-third  of  the  real  estate.  In  this  case  it  is  said  that  wl 
the  wife  is  heir  to.  the  husband,  and  husband  is  heir  to 
wife,  marriage  subsequently  to  the  making  of  the  will  wo 
a  revocation  when  the  wife  is  not  provided  for  in  the  ^ 
This  case  is  also  put  upon  the  ground  that  there  was  an 
tire  change  in  circumstances  creating  new  moral  duties. 

In  the  case  In  re  Ihdler,  79  Illinois,  99,  the  above  cas< 
Tyler  vs.  l^ler  was  discussed,  and  the  principle  thei 
announced  was  reaffirmed  and  approved,  although  the  c 
was  decided  against  the  complainant  on  the  ground  i 
the  husband  would  inherit  nothing  if  the  will  was  revol 

In  the  case  of  7)/ler  vs.  Tyler  the  wife  would  have   1 
her  dower  if  the  will  had  been  sustained;  if  revoked, 
took  one-half  of  .the  estate. 

In  the  case  at  bar  the  widow  would  get  nothing  if  the  ' 
is  sustained;  if  s^t  aside,  she  gets  one-third  of  the  re^  est 

To  show  the  tendency  of  the  Courts  and  the  law-mab 

Eower  of  the  age,  it  may  be  stated  that  in  England  it 
itely  been  enacted  by  statutes  that  subsequent  marri 
would  revoke  a  will. 

In  Edwards'  appeal,  46  Penn.  144,  it  was  decided  that 
der  the  statutes  of  the  State,  a  subsequent  marriage  wo 
revoke  a  will: 
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•  vs.  Hda,  34  Penn.  St.  483,  it  is  held  under 
that  marriage  revoked  a  will,  if  the  wife  is  unpro- 

s,  by  statute,  the  widow  is  now  allowed  to  take 
ill  or  take  her  inhei^itance  under  the  statute,  as  if 
been  made.. 

are,  subsequent  marriage  alone  revokes  a  will, 
ia,  also,  a  will  is  revoked  b^  subsequent  marriage, 
^rritoij,  property  exempt  is  set  apart  for  the  use 
y  during  the  settlement  of  the  estate.  If  this  is 
nt  for  the  support  of  the  family,  the  Probate 
^orized  to  make  a  reasonable  allowance  for  the 
family  during  the  settlement  of  the  estate  only, 
state  IS  settled,  the  executor  has  no  authority  by 
nor  by  the  will,  to  pay  the  widow  a  dollar.  By  ' 
>,000  is  to  be  placed  in  the  bank  for  his  children; 
iias  no  part  or  lot  in  it. 

3  estate  is  settled,  which  will  or  ought  to  be  done 
vears  from  the  death  of  the  testator,  the  widow  is 
ois  will  to  desert  the  children  of  her  husband,  or 
leir  bounty  alone. 

iber  of  the  family  she  has  the  right  to  breathe, 
sleep,  in  the  house  to  which  she  was  taken  by  her 

I  seriously  contended  that  he  married  the  woman 
his  widow,  and  that  he  died,  with  the  deliberate 
>  place  her  in  this  condition  at  his  death  ? 
;  may  be  safely  said  that  no  reason  has  ever  been 
Coiurt  for  the  revocation  of  a  will  on  account  of 
lent  marriage  and  birth  of  a  child,  or  birth  of  a 
.  or'marriage  alone,  which  does  not  force  itself 
ind  of  the  Court  as  applicable  to  the  present  case, 
not  bythe  marriage  a  total  change  in  the  situation 
ly  ?  He  bv  that  act  took  upon  himself  new  duties 
ligations,  both  moral  and  legal, 
iage,  like  tiie  birth  of  a  child,  instantly  created 
and  obligations,  and  worked  such  a  change  in  the 
)lation8*as  to  properly  and  most  reasonably  influ- 
?ay  his  affections  and  conduct  and,  I  may  add, 
;uage  of,  the  Court  in  the  case  of  McGuUom  vs. 
'  legally  operate  to  presumptively  change  his  in- 
;he  disposition  of  his  property  as  expressed  in  his 

ktor's  circumstances  were  so  altered  by  the  mar- 
lew  moral  testamentary  duties  accrued  to  him. 
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such  as  may  be  conclusively  presumed  to  have  produced  a 
change  of  intention,  which  is  neld  to  amount  to  an  implied^ 
revocation.  I 

There  m  another  aspect  of  this  ease  as  of  others  of  a  similar j 
kind,  which,  it  seems  to  me,  has  not  been  quite  stated  in  any] 
of  the  cases  referred  to;  that  is,  by  the  marriage  the  hnsM 
band  takes  upon  himself  if  the  legal  obligation  to  providi 
his  wife  with  not  only  the  necessaries  of  life,  such  as  proper 
shelter,  food  and  clothing,  and  hitterly  it  has  been  held  mat 
he  is  even  obliged  to  furnish  her  witli  the  so  called  Inxuriei 
suitable  to  his  condition  in  life,  and  this  obligation  has  been 
held  to  be  a  charge  upon  his  property  in  innumerable  de-^ 
cisions  mnning  back  to  a  time  whereof  the  memory  of  maai 
runneth  not  to  the  contrary.  Can  it  be  reasonably  said  that 
this  obligation  ceases  upon  the  death  of  the  husband  ?  I  thinlE 
it  may  be  aafely  said  that  reason^  precedent  and  the  civilizar 
tion  of  tlie  age  demand  that  this  duty  shall  continue  to  some 
extent  a  legal  charge  upon  the  estate. 

The  Court  has  been  cautioned  by  counsel  for  the  defense 

to  beware  of  breaking  the  stubborn  glebe  in  new  and  untried 

,8oil.    The  Court  carenilly  regards  such  suggestions,  coming 

as  they  did  from  counsel  of  large  experience  and  distinguished 

ability. 

It  has  also  been  suggested  that  parties  are  at  liberty  to 
settle  such  matters  by  an ti -nuptial  contracts.  I  trust  that 
the  idea  that  parties  aboi^t  to  enter  into  the  relation  of  mar-^ 
riage  should  stop  to  higgle  about  a  settlement  or  a  share  iH" 
property  is  thoroughly  out  of  date.  It  is  only  worthy  of  ft 
dark  age,  when  marriages  were  contracted  by  parents  and 
guardians  without  consulting  the  parties  most  interested,, 
and  wives  were  delivered  as  cattle  were  delivered  upon  con- 
tract. 

I  am  myself  fearful  of  innovations  in  the  grand  body  o£ 
the  common  law,  which  is  the  crystallization  of  the  combined 
genius  of  the  bench  and  bar  for  ages.  Courts  are  conserva* 
ti ve ;  the  law  itself  is  conservative ;  but  advancing  civilisation: 
and  education  sometimes  compel  Courts  and  legislators  tOj 
give  a  listeniug  ear.  I 

In  this  case,  however,  the  reason  of  the  law,  which  ham 
been  well  said  to  be  the  soul  of  the  law  and  the  weight  ol 
authority  in  the  Courts,  seem  to  compel  a  decision  in  favor- 
of  the  plaintiff.  ' 

I  think  the  will  must  be  held  to  be  revoked  and  the  letters 
testamentary  canceled. 

It  is  so  ordered. 


i(  €9&^i  ^m  f  0ntnal. 


Apml  9,  1881. 


No.  7. 


Supreme  Court  of  Galifomia. 

Depabtmbnt  No.  2. 


pPUed  March  29,  1881.] 

No.  6768. 

IDWARD  DEADY,  Respondent, 

vs. 
^OWNSEND  AND  T.   M.   QUACKENBUSH, 
Appellants. 

"ST  Dkmami>— Dkbgbiption — Point  not  Taxen  in  Lowsb 
n  affldayit  of  demand  indorsed  npou  the  assessment  war- 
ipetent  evidence  of  a  demand  for  the  assessment.  An  ob- 
t  "  incidental  expenses  "  were  improperly  charged  in  an 
t  cannot  be  raised  for  the  first  time  in  an  appellate  Court, 
in  of  intention  that  certain  streets  be  planked  and  the 
man  thereof  be  reconstracted  is  a  sufficient  description  of 

0  be  done. 

m  the  District  Court  of  the  Fourth  Judicial 
and  County  of  San  Francisco. 

for  respondent. 
s€7uiy  for  appellants. 

d.  J.,  delivered  the  opinion  of  the  Court: 

kction  to  enforce  a  lien  for  work  done  in  plank- 
ag  of  McAllister  and  Polk  streets,  and  for  re- 
tfie  angular  comers  thereon.     Plaintiff  had 

1  from  wat  judgment,  as  well  as  from  the  order 
lenying  defendant's  motion  for  a  new  trial,  this 
lecuted. 

int  urged  for  a  reversal  of  the  judgment  of  the 
3,  that  the  proof  of  demand  was  insufficient, 
[nestion  has  recently  been  passed  upon  by  this 
ime  of  Dyer  vs.  Brogan  (No.  6629),  and  we  see 
lepart  from  the  ruling  in  that  case.     We  there 


gge  The  PACino  Coaot  L»w  Jodmui- 

Md  that  the  affidavit  ot  deMjnd  i^-jed  «^n  ^J  j;^; 
was  competent  eviiencsotmchaemma      ;„  this  c».  U 

meat  was  in  fact  il}egal..a8  it  "^^I'^^'^^J^^^^or  eBgineemg. 
In  subdivision  fifth  of  lection --tve^^,  r  "erpeui 
the  term  <'  iucido.tal  -KJ^e^Jit^^^e  wo^k  don^^^^ 
of  printing,  measunug  ^^'Iff^^^g^^'^^fa  contract  for  "Kt'^! 
contracts  for  grading.  Jtis  ^f^  °°J*  ^ne  for  "  pWl 
ing,"  but,  as  has  <^r«a'iy.?««°*'^;Y„^^tdriitol  expenses  we 
ing"  and  therefore  the  items  ^«'  "i*;f  ^^t  no  objecti. 

improperly  included  m  t^«  ^f^X  Co^fbelow  on  tl 
^^  made  to   the  assessment  in  th^J^our 

The  itird  and  last  point  ^^  ^^at  ^  J^^^^^^^  '^^f. 
did  not  describe  the  work  m&^^^^^^  ^^   p 

olntion  was  '  that  tf,,^^'^*,?;^^.^^^^^^  comers  theroof 
streets  be  P^^'^^^'i' '^Sf.tt  SX^^^^  San  Francisco 
reconstructed^  ^^^^\^^£,^  „£  iJitention  was  to  ".gi 
Compar>y,^S  Cal.ji/b,  *»«  "«  ^^^  sufficient  descriw 
and  macadamize    .'"'d  this  ^  as  nom  ^^  ^j 

of  the  work;  and  >"  *e  case  of  ^arneyvs  ..  ^^^gt^ 

the  Court  say  that  a  re^^l^S^^^^*  J*^t  T'xto  In 
brick  sewer  with  manhole  a^^^^^^^^^  ^^^  , 

case  it  is  said:    J'^'",J^f'/I'"°  containing  a  complete 
any  description  be,  short  «^  °°^  °?°™'°  ^^  that  the  la^ 
Ja  speoifTcations.     It  \^  ^^'^loS  a  plan  and  spec 

tions,  for  at  a  later  ^"^^  J^'-Juitendent  of  Streets  U 
authorized  to  call  upon  the  °^P®*J? ,  "^j " -tea  "    The  n 

nisb  plans,  ^P-^f.^f  ^th"^  t^  t^t^^^^^^^  *orm, 
ing  of  tbe  resolution  18  that  the ^gm  ^^^  ^^^^ 

Sd°;\°»eKr'op?.i^'S';r4»o.»H«» »,  u.u 

We  lonir:    Mjiick,  J.,  %<.i«to».  '• 
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Depabtment  No.  1, 


[FUed  March  23,  1881.1 

No.  6878. 

CABBOLL,  Respondemt, 

vs. 

JTORCK  &  BROMER,  Appellant. 

>oirr— PsAoncB — ^Mibjoindis...  Defendants  were  aned  for 
1  and  delivered.  Bromer  suffered  default.  At  the  trial  plaintiff 
I  his  book  the  account  of  Storck  &  Co.,  and  testified  that  he 

delivered  the  goods  to  Storck.  On  cross-examination  he 
\i  he  did  not  sell  the  goods  in  person.  Defendant  moved  to 
i  plaintiff 's  testimony  "  as  mere  hearsay/'  but  did  not  object 

was  an  improper  mode  of  proving  the  contents  of  the  writing, 
showing  that  the  account  of  Storck  &  Co.  was  read  to  the 
i,  it  was  incumbent  upon  appellant,  if  injured  by  its  reading. 
he  incorrectness  of  the  account  by  a  bill  of  exceptions.  .It ' 
I  that  a  bill — ^a  transcript  from  the  account — was  presented 
^  who  did  not  dispute  its  correctness,  but  only  asked  for 
dj  that  such  testimony  not  only  tended  to  prove  a  sale  and 
o  Storck  of  the  goods  charged  to  Storck  &  Co.,  but  created  a 
il  conflict  in  the  evidence.  A  misjoinder  of  parties  de- 
Aot  apparent  on  the  face  of  the  complaint,  must  be  taken  ad- 
f  by  answer. 

m  the  Distriot  Court. 

len,  for  respondent. 
mden,  for  appellant. 

iff,  as  a  witness  (having  before  him  one  of  his 
[>ant  at  the  page  on  which  was  iBntered  an  account 
^rck  &  Co.";,teistified  that  he  sold  and  delivered 
srein  mentioned  to  defendant  Storck  amounting  to 
which  there  remained  due  a  balance  of  1396.99. 
mination  it  appeared  expressly  that  the  witness 
verednoneof  tne  goods  m  person.  Whereupon 
ppellant)  moved  to  strike  out  all  testimony  as 
and  delivery  of  the  goods  ''as  mere  hearsay.*' 
did  not  pretend  to  allege  that  he  sold  and  de- 
joods  personally.  The  question  put  to  him  by 
ras:  ''  Will  vou  be  kind  enough  to  look  at  that 
3  and  state — ^?"  The  witness  had  gone  upon  the 
his  books  of  account  and  opened  the  same  at 
iccount,  showing  charjged  to  Charles  L.  Storck 
»ill  of  goods  as  hereinafter  testified  to."  It  is 
t  he  read  from  the  book,  or,  at  most,  gave  the 
the  account,  as  the  same  appeared  in  the  book. 
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Strictly  this  was  obJectioBable  as  a  mode  of  proving  the  con- 
tents of  the  writing,  but  this  precise  objection  was  not  taken  j 
when  the  motion  to  strike  out  was  made.     If  the  precise  ob- 

J 'action  had  been  made,  the  error  could  not  have  injured  de-j 
endant,  since,  as  the  case  shows,  the  very  account  was  read  | 
to  the  jmy.  If  the  statement  of  the  account  given  by  the' 
witness  while  he  had  it  spread  before  him  was  incorrect,  ap*j 
pellant  could  have  shown  it  by  having  the  account  set  out  m.\ 
the  biU  of  exceptions*  The  case  also  shows  that  a  bill— ftj 
transcript  fi'om  the  account — was  presented  for  payment  to  thftj 
defendant  Storck,  who  did  not  dispute  its  correctness,  bal 
only  asked  for  time,  ote-  Two  witnesses  testify  to  this  fact; 
The  evidence  certainly  tended  not  only  to  prove  the  sale  and 
delivery  to  Storck  of  the  goods  charged  to  Storck  &  Co.,  but 
created  a  substantial  conflict  in  the  evidence  on  that  subject,! 
There  is  no  answer  alleging  a  misjoinder  of  paiiies  defendiantJ 
Judgment  and  order  affirmed. 


1>EPABTMENT  No.  1. 


i. 


[Filed  March  23,  188L] 

No.  6811.  I 

COBURN,  Respondent,  vs.  PEARSON  et  al.,  Appellasw 

Pluldino — Attach  hbnt—Undkbt  A  KINO.  In  an  action  tipon  an  andertakii^ 
given  to  prevent  the  levy  of  an  attaclainent»  the  conBideration  foj 
which  the  undertaking  waft  eiceeuted  and  delivered  must  be  alleges 
and  proved:  iidd,  accordin^^ly,  that  a  complaint  ntating  that  tin 
Sheriff  proceeded  to  levy  upon  and  attach  personal  property,  am 
before  the  completion  of  the  levy,  defeudantH,  for  the  pttrpoee  o 
preventing  the  levy,  or  the  completion  thereof^  gave  the  ondertakiQg 
which  wa4  duly  taken  and  accepted  by  the  Sheiiir;  bat  ooutaitiiog  tn 
averment  thiit  the  levy  was  not  completed*  or  that  the  Sheriff  fito 
ceeded  no  further  therewith,  waa  inauMcknt. 

Appeal  from  the  Twelftli  District  Court,  San  Matei 
County. 

Fox  d  BoBfi,  for  respondent, 

Greathoiwe  d  Blatuthuj  and  E.  Lynch,  for  appellania. 

MoKmsTRY,  J.,  delivered  the  opinion  of  the  Court: 
The  action  is  brought  upon  an  undertaking  to  prevent  tl| 
levy  of  an  attachment,     Ihe  complaint  alleges: 

**  Under,  pursuant  to,  and  by  virtue  of  said  writ  of  attaol 
ment,  the  Sneriff  of  said  county  of  San  Mateo  did  procee 
to  levy  upon  and  attach  certain  personal  property  of  sai 
defendant  in  said  writ,  James  Smart,  situate  in  said  coonti 
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[>mpl6tioii  of  said  writ — to-wit,  upon  the  first  of 
the  said  defendants,  for  the  purpose  of  prevent- 
of  such  attachment,  or  the  completion  thereof, 
i  Sheriff  the. undertaking  required  bj  law,  with 
it  sureties,  etc.,  which  said  undertaking  was 
ad  accepted  by  said  Sheriff." 
that  the  words  "did  proceed  to  levy  upon," 
necessarily  imply  that  tne  Sheriff  took  the  prop- 
possession  (and  any  acts  clearly  indicating  his 
lubject  it  to  his  control  would  gi%'e  the  Sheriff 
session  as  against  the  defendant  in  attachment), 
it  contains  no  averment  that  the  Sheriff  did  not 
the  levy,  or  that  he  proceeded  no  further  there- 
would  seem  to  be  necessary.  It  is  urged  the 
bt  the  Sheriff  duly  took  and  accepted  the  under- 
icient,  inasmuch  as  that  it  will  be  presumed  that 
lid  his  duty,  and  that  he  would  not  have  taken 
ing,  and  also  the  property.  But  such  presnmp- 
►lied,  in  proper  cases,  as  a  rule  of  evidence,  not 
A  party  must  allege  the  material  ultimate 
Ithough  some  other  fact,  if  proven,  might  create 
m  of  the  existence  of  one  of  the  facts  alleged. 
e  there  can  be  no  doubt  that  the  burthen  was 
ntiff,  at  the  trial,  to  prove  the  cessation  of  pro* 
vards  a  levy,  or  a  return  of  the  property  to 
which  a  caption  had  been  effected;  otherwise 
ation  of  the  undertaking  (not  under  seal)  would 
n. 

vs.  Mdvin,  6  Cal.  651,  it  was  held  that  a  com- 
a  bond  given  to  release  property  from  attach- 
Fective  because  it  did  not  aver  that  the  property 
I  upon  the  delivery  of  the  bond.  The  Court 
necessary  to  allege  the  consideration  for  the 
and  a  mere  reference  to  the  condition  of  the 
fficient."  The  same  rule  is  laid  down  in  WiU" 
lattarij  9  Cal.  500,  where  the  Court  says,  further, 
ire  to  allege  the  release  of  the  property  may  be 
tage  of  by  general  demurrer.  In  Mcke^^son  vs. 
Cal.  568,  it  was  held  that  in  an  action  against 
on  a  replevin  bond  it  is  necessary  to  allege  that 
was  delivered  to  the  party  for  whom  the  bond 
n  Los  Angeles  vs.  Babcock,  45  CaL  252,  that  in  a 
I  bond  the  complaint  must  allege  that  the  person 
released  from  custody;  in  Jenner  vs.  JSlroh,  52 
at  when  action  was  commenced  on  an  under- 
to  procure  the  vacation  of  a  default  judgment, 


270 


The  Pacific  Coast  Law  JouRNAii. 


■H 


the  complaint  should  have  ftverred  that  the  judgment 

These  'cases,  differing  in  particulars  from  each  other  an* 
from  the  case  at  bai-,  all  go  to  the  point  that  in  actions  Me 
the  present,  the  consideration  for  which  the  undertaking  waa 
executed  and  delivered  must  be  aUeged  and  I^roved. 

Judgment  reversed  and  cause  remanded,  with  direction  to 
the  Court  below  to  sustain  the  demurrer  to  the  complaint. 

We  concui-:  Boss,  J.,  McKee,  J. 


Depabtment  No.  !• 

Filed  March  23,  1881, 

No.  6652.  I 

HACKETT,  Administratob,  Respondent, 

V8* 

THE  BAJfK  OF  CALIFOKNIA,  Appellant. 

AjfKNDEB  CoMPi-^T-^CaANoiNO  TORM  OF  AcTioN.  An  amended  complMA 

vfhich  changes  ihc  proceedmg  from  m  action  ex  mtcto  to  an   B«tw 

est  contractu,  w  not  permifisible. 
If  aUecationa  of  a  complaint  ar^  improved  in  Uieir  general  scope  aod  mea; 

ing,  and  not  in  some  paiticnlar  or  particnJan*,  it  ib  error  to  ftUow  * 

amended  complaint  to  be  filed. 

Appeal  from  Nineteenth  District  Court,  City  and  Cofiml 
of  San  Franciaco. 

6m.  W,  Tyler,  for  respondent. 

Lloyd  &  Navhinda  and  Wilson  d  mison,  for  appellant. 

By  the  Coubt: 

The  Court  below  erred  in  allowing  the  plaintiff  to  file  tJ 
second  amended  complaint,  which  changed  the  pi-oceedi 
from  an  action  ex  ddklo  to  an  action  ex  contractu.  {Itamt 
vs.  Murray,  5  CaL  222.)  Section  473  of  the  Code  of  Ci 
Procedure,  except  in  certain  particulars  which  do  not  affi 
the  question,  is  like  Section  68  of  the  former  Practice  Aci 
as  the  same  was  amended  in  1853,  and  as  the  same  etc 
when  Ramirez  vs.  Mmrmj  was  decided.         ,      ^     , . 

The  amendment  was  not  permissible  under  Section  4 
C.  C.  P,  because  here  the  allegations  *'to  which  the  pr< 
was  directed"  were  improved,  ''not  in  some  particular 
particulars  only,  but  in  their  general  scone  and  meaning. 

The  non-suit  should  have  been  granted.  ^ 

Judgment  and  order  reversed,  and  cause  remaaded  | 
further  proceedings.  I 


Thb  Paoifio  Coast  Law  Joubnal. 


271 


Depabtment  No.  1. 


[Faed  March  23,  1881.] 

No.  6096. 

PANCOAST,  Bepondent, 

vs. 
PANCOAST,  Appellant. 

MI719ITT  Pbopkbtt.  A  mere  intrnder  into  the  possession  of 
ores  no  property  in  the  land  as  against  the  owner.  A  party 
itraded  himself  into  the  possession  of  land,  the  owner  of 
consideration  of  a  release  of  a  portion,  exeonted  a  oonvey- 
«  of  the  remaining  part:  Held,  that  the  property  acquired  by 
ler  was  under  the  oonyeyance  in  fee.  The  defendant  being 
I  at  the  time  of  the  intmsion,  bat  married  at  the  date  of  the 
of  snch  conyeyanoe  in  fee:  Held,  that  the  property  acquired 
nveyanoe  was  community  property. 

>m  the  Nineteenth  District  Conrt  of  the  City  and 
m  Francisco. 

lifler,  for  reiq>ondent. 
msoTiy  for  appellant. 

r,  J.,  delivered  the  following  opinion: 

r  1852  defendant  without  right  intruded  upon 
de  San  Antonio,  a  part  of  the  Peralta  Bancho, 
tie  owners  from  a  tract  of  160  acres,  of  a  portion 
continued  to  hold  the  possession  until  after  his 
h  plaintiff.  After  such  marriage  defendant  ''re- 
le  owners  of  the  land  under  the  Peralta  title  all 
krt  of  the  land  of  which  he  had  retained  posses- 
rrendered  the  possession  of  such  part,  and,  in 
ch  release  and  surrender,  the  owners  convejred 
the  fee  to  the  remainder  of  the  land  of  which 
Bsession. 

uestion  to  be  considered  is  whether  the  land,  so 
the  owners  thereof  to  defendant,  is  the  separate 
defendant  or  is  the  property  of  the  marriage- 
had  no  estate,  legal  or  equitable,  in  the  lands 
leased  '*  to  the  owners  of  the  Peralta  title.  It  is 
of  lands  may,  under  some  circum- 


possession 


ititute  property.  But,  as  between  the  sole  and 
ner  of  a  tract,  and  one  who  has  intruded  himself 
lession  without  right,  how  can  the  latter  be  said 
property  in  the  lands?"    The  owners  who  con- 
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veyed  to  the  defendant  their  title  may  have  been  induced  to 
make  the  conveyance  to  save  themselves  the  annoyance  and 
expense  of  litigation — which,  however,  could  only  have  re- , 
suited  in  a  judgment  in  their  favor.  The  interchange  of 
deeds  did  not  necessarily  involve  arecognition>  by  the  owners 
of  both  tracts  of  land,  of  any  estate  in  defendant.  The  abil- 
ity of  defendant  to  give  trouble  and  cause  expense  to  those 
who  held  the  Peralta  title,  by  withholding  from  them  the 

{)oese8sion  for  a  time,  at  the  cost  of  a  judgment  against  him 
or  restitution  (including  costs  of  suit,  and,  perhaps  mesne 
profits,)  cannot  be  termed  property  in  any  legal  sense. 

This  is  not  the  case  of  separate  property,  acquired  by  one 
of  the  parties  to  the  marriage  contract,  prior  to  the  marriage, 
and  which  has  simply  changed  its  form  after  marriage.  De- 
fendant had  no  right  in  or  to  the  land  before  his  marriage* 
— his  tortious  possession  could  give  him  none  after  mar- 
riage. 

It  follows  that  the  land  conveyed  to  the  defendant  after 
the  marriage  was  community  property. 

Judgment  affiimed. 

We  concur"  1  Boas,  J.,  McKee,  J. 


In  Bank. 


[Filed  March  17,  18810 

No.  6385.  I 

WEDEKIND,  AppeuxAnt,  vs.  CRAIG,  Eespondeot* 

MnrCBAx.  LAjms.^ — Itahhoic  Mjntno  Co.  t9.  Keystone  Oonbolidated  Co.— 
PBE8ENT  TEfiM  OF  8.  C,  U.  S.  FOLLOWED.     The  grant  of  the  l^th  and 
36th  sectloiis  of  public  lands  to  the  State  of  California,  by  the  Act  of 
March  3,  1853.  was  not  intended  to  cover  minaral  lands,  batauch  lA&di  ^ 
wete  ej eluded  from  that  grant. 

Appeal   from   tlie  Fourteenth   District  Court  of  Plaeef 
County. 

J.  P.  Damermi,  for  appellant. 
Tattle  cC  Fulweiler,  for  respondent. 

By  tlie  Court:  ' 

The  conclusion  reached  by  Department  No*  2,  in  thia^ 
eauBe,  is  in  accord  with  the  judgraent  of  the  Supreme  Coult^ 
of  the  United  States  rendered  at  its  present  term  in  the  c&mi 
of  the  Ivanhoe  Mining  Co.  vs,  the  Keystone  Consolidated 
Mining  Co.  The  opinion  of  the  Department  will  therefom^ 
stand  as  the  opinion  of  the  Court  in  Bank.  1 
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In  Bank* 


[Filed  March  28,  1881.] 

No.  6805. 

iTTEE  OF  THE  ESTATE  OF  MART  KID- 
DER, Deceased. 

LL — PiTiTioJC^PiiKjLDTNCf — CoNTEST, — An  Averment  in  o  pe* 
the  fn-obiitt^  of  a  will  that,  at  some  time»  deceaB&d  It^ft  a  wiU 
3Sii€s&ioQ  of  a  party;  ib  not  an  averment  that  de<*easeci  left 
at  the  time  of  her  death*  A  will  lost  or  destroyed  after  the 
testatrix  muat  be  all«gc^d  and  proven  to  have  btfen  in  exist- 
ie  time  of  her  death;  if  lost  or  destroyed  before  her  death. 
ye  alleged  and  proven  that  it  was  fraudulently  destroyed 
BT  lifetime.  A  conteatant  in  not  called  upon  to  meet  any 
Ekade  by  the  petition  for  probate  of  a  will,  hence,  findings 
iatter»  will  he  diBregikrded. 

appeals.     Appeal  from  Probate  Court,  Santa 


^fisier,  for  appellant* 

*  respondent. 

,  delivered  tlie  opinion  of  the  Court: 
appeal  from  an  order  of  a  Probate  Court,  ad- 
►robate  a  paper  (or  a  lost  paper)  as  the  will  of 
.  The  petition  alleges  **  that  said  deceased  left 
g  date  on  or  about  the  second  day  of  July, 
possession  of  Ira  Stevens,  which  your  peti- 
es,  and  therefore  alleges  to  be  the  last  \\iil  and 
said  deceased,  and  which  said  will  has  been 
>yed,  and  was  not  revoked  by  the  said  deceased 
e,''  and  **  that  said  will  is  in  writing,"  etc.  Ob- 
»  filed  b}'  the  husband  of  deceased,  and  a  trial 
to  whether  the  objections  presented  any  issues, 
LS  expressed.  The  trial  was  had,  and  findings 
:>on  the  theory  that  the  alleged  mil  was  offered 
I,  fraudulently  destroyed  in  the  lifetime  of  the 
lie  evidence  showed,  and  the  Court  found,  that 
is  burned  during  her  lifetime.  No  such  case  as 
inted  in  the  petition.  The  case  presented  by 
a  that  the  deceased  left  a  will  in  the  possession 
tevens;  that  it  has  been  lost  or  destroved,  and 
mting.  Averring  that  at  some  time  she  left  a 
>asession  of  Stevens  does  not  aver  that  she  left 
time  of  her  decease,  in  May.  1879.  If  the  will 
estroyed  after  her  death,  it  must  be  alleged  and 
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cover  possession  of  the  real  property,  without  a  foreclosi 
and  sale."  (C.  G.  P.,  Sec.  744}.  It  has  been  held,  and 
doubtless  the  law,  that  parol  evidence  mav  be  introduced : 
the  purpose  of  showing  that  a  deed  absolute  upon  its  fa 
was  intended  as  a  mortage — ^not  for  the  purpose  of  cont 
dieting  the  written  ins&ument,  but  to  establish  an  equ 
superior  to  its  terms.  (Pierce  vs.  Bdbinson,  13  Cal.  11 
But  even  a  mortoage  may  contain  a  power  of  sale.  Secti 
2,932  of  the  Givu  Code,  is  as  follows:  ''  A  power  of  salen 
be  conferred  by  a  mortgage  upon  the  mortgagee  or  a 
other  person,  to  be  exercised  after  a  breach  of  the  obligati 
for  which  the  mortgage  is  a  security."  (See  Cormerais 
Gcwe«a,  22  Cal.  124-5). 

It  is  unnecessary,  nowever,  to  pursue  this  line  of  reasc 
ing  any  further,  because  the  instrument  executed  by  Ba 
man  to  secure  tiie  repayment  of  the  money  borrowed  by  h 
from  the  Savings  and  Loan  Society,  was  not  a  mortgage,  1 
was  in  fact  a  deed  of  trust.  The  learned  counsel  for  app 
lants  has  ai^ed  with  much  zeal  and  apparent  candor  tl 
there  is  no  distinction  in  a  case  like  this  (where  the  inst 
ment  was  simply  to  secure  a  debt)  between  a  mortgage  a 
a  deed  of  trust.  But  the  Supreme  Court  of  this  State  h 
in  several  cases,  recognized  a  distinction  between  mortg^ 
and  deeds  of  trust.  Li  the  case  of  Koch  vs.  Briggs,  14  G 
457,  the  precise  question  was  decided,  and  the  distinct] 
was  pointed  out.  It  was  there  held,  that  Section  260  of  i 
Practice  Act  (Section  744  of  the  Code  of  Civil  Procedu 
had  no  application  to  a  deed  of  trust.  The  distinction 
referred  to  in  Cormerais  vs.    Genella,  supra,  and  was  agf 

Sainted  out  in  the  recent  case  of  OrarU  vs.  Burr  et  al.^ 
al.  298.  Mr.  Justice  McKinstry,  speaking  for  the  Coi 
in  that  case,  says:  ''The  instrument  annexed  to  the  co 
plaint  and  marked  '  exhibit  D,'  is  a  deed  of  trust,  which  t 
thorizes  the  trustees  therein  named  to  sell  and  convey  \ 
lands  described  in  default  upon  the  payment  of  the  note 
interest,  and  it  is  not  a  mortgage  requiring  judicial  foi 
closure.  (Koch  vs.  Briggs,  14  Cal.  256).  The  doctrine 
Koch  vs.  Briggs  has  never  been  overthrown  by  8ubsequ< 
decisions." 

These  cases  settle  the  law  in  this  State,  and,  as  we  beliei 
upon  solid  principles  of  justice  and  right.  The  deed 
trust  conveys  the  legal  title.  (Perry  on  Truste,  Sectio 
305,  308).  The  contract  is,  that  the  party  in  whom  t 
debtor  has  seen  fit  to  vest  the  legal  title  may,  in  case  def ai 
is  made  by  him  (the  debtor),  sell  the  property  and  trans! 
the  legal  title  to  the  purchaser.     Such  is  the  meaning  ai 
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:  the  contract,  and  there  is  nothing  in  such  a 
nake  invalid,  neither  is  there  any  reason  why  its 
hoiild  not  be  carried  oat, 

ication  for  an  injunction  was  properly  denied, 
3r  appealed  from  must  be  affirmed.  So  ordered, 
ir:  Myrick,  J.,  Sharpstein,  J, 


Department  No.  2. 


[Filed  March  19,  1881.] 
No.  6583. 
[OR,  Appellant,  vs.  FLYNN,  Respondent. 

Oedkb  of  Coubt. 

om  the  District  Court  of  the  Twelfth  Judicial 
y  and  County  of  San  Francisco, 

BaU  and  M.  G,  Cobb^  for  appellant. 
>elaneij  and  J,  W,  Winans^  for  respondents. 

iURT: 

ase  it  is  ordered  that  the  opinion  and  order 
February,  18, 1881,  be  amended  bo  that  the  para- 
encing  with  the  words  **  Credit  the  defendant," 
with  the  words  "  buildings  not  removed,"  shall 
>ws: 

the  defendant  with  the  amount  for  which  the 
LS  sold  to  Wade— viz.,  $5,660,  also  with  the 
d  by  him  for  necessary  repairs,  taxes  and  insnr- 
)r  buildings  erected  by  him  on  the  premises,  if 
LB  purchase  from  Wade.  Charge  to  the  defend- 
ints  received  by  him  for  rents,  also  the  value  of 
occupation  of  such  portions  of  the  premises  as 
►een  occupied  by  defendant;  balances  to  bear 
he  statutory  rates,  with  annual  rests;  provided, 
at  the  cost  of  buildings  erected  by  defendant 
tie  only  by  the  excess  of  the  rents  and  use  and 
iver  the  cost  of  repairs,  taxes  and  insurance,  and 
a  charge  upon  the  land;  and  if  the  coat  of  such 
gs  be  greater  than  such  excess,  the  defendant 
e  right  to  remove  them  within  a  proper  time,  to 
he  Court  below,  he  being  charged  with  the  value 
f  the  land  occupied  by  such  buildings,  and  with 
1  use  of  the  remainder  of  the  premises.  In  ease 
the  repairs,  taxes,  insurance  and  rents  of  the 
xioved  will  not  enter  into  the  account." 
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Depabtment  No,  2. 


[Filed  March  25,  1881.] 
No.  6918. 

in  the  matter  of  the  estate  of  da 
McCarthy,  deceased. 

CoKFLtcT  or  Tjcstimony— Practick — Objections,  Where  the  evi* 
conflicting,  the  decision  of  the  Court  below  will  not  be  diBturl 
being  objected  tliat  both  mtueHHeB  to  a  will  were  not  called  anc 
Held,  on  appeal,  it  not  ftppearingthat  the  witness  not  called  wa^ 
out  of  the  county,  of  unsound  mind,  or  dead;  or  that  his  apf 
was  not  waived,  the  objection  was  not  well  iaken:  Bdd,  furil 
an  objection  not  taken  in  the  Conrt  below  could  not  be  raised 
pell  ate  Comt  for  the  first  time. 

Appeal  from  Probate  Court,  San  Francisco.  ^ 

Fran/^  J.  tSuUivan,  for  respondent.  . 

Eoheri  Aah,  for  appellant* 

Myrick^  J.,  delivered  the  opinion  of  the  Court: 
The  will  of  the  deceased  was  admitted  to  probate.  ^ 
the  year  the  father  of  the  deceased  petitioned  that  tl 
bate  of  the  will  be  revoked.  The  issues  raised  on  ths 
tion  were  tried  by  the  Court,  and  the  prayer  of  the  p 
was  denied*  The  petitioner  moved  for  a  new  trial, 
was  denied,  and  this  appeal  was  taken* 

1.  On  the  motion  for  a  new  trial,  points  were  made 
the  mental  capacity  of  the  deceased,  as  to  whether  the 
was  signed  bynira,  or  hj  any  other  person  for  him,  in  hi 
ence  and  by  his  direction ;  as  to  Tvhether  the  attestii 
nesses  signed  in  his  presence  and  at  his  request;  as toiv 
he  declared  the  paper  to  be  his  will,  and  as  to  whet 
was  free  from  undue  influence.  All  these  matters  wc 
fore  the  Court  upon  conflicting  evidence.  There  w: 
dence  favorable  to  the  validity  of  the  will  upon  each  o 
points.  Therefore,  the  decision  of  the  Court  wiU  not 
turbed. 

2.  Another  point  made  by  the  appellant  in  this  Cou 
not  made  in  the  Court  below,  is  that  it  does  not  appee 
the  record  that  both  the  subscribiog  witnesses  were 
on  the  trial  of  the  issues  raised  on  the  petition,  undc 
tion  1315,  0.  C.  P.  The  answer  is,  it  does  not  appe 
the  witness  not  called  was  out  of  the  countjv  or  was 
souud  mind,  or  was  dead.  Neither  does  it  appear  I 
petitioner  waived  the  calling  of  the  witness*     The  sta 
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ript  that  it  oontams  ''all  the  testimony  offered" 

y  with  the  fact  that  the  Court  might  have  ro- 
of the  death,  insanity  or  absence  of  the  wit- 

^  the  waiving  by  the  petitioner  of  the  calling  of 
At  the  trial,  so  far  as  the  transcript  shows,  no 

kde  in  regard  to  this  matter.    It  is  too  late  to 

for  the  nrst  time. 

and  order  affirmed. 

:    Morrison,  C.  J.,  Sharpstein,  J. 


Depabtmbnt  No.  2. 


fFiled'March  26,  1881.1 

No.  6634. 

KOBINSON,  Respondent. 

YS. 

DIAMOND  COAL  COMPANY,  Appellant. 

IfDiiNO  Opbbations — Delitibious  Mattkb. — Defendant  in 
til  mine  caused  deleterioos  aabstanoes  to  \)e  deposited  in  a 
«ek,  whereby  the  land  of  plaintiif  was  injured:  Hdd,  that 
t  wsfl  liable  in  damages;  hM,  further,  that  the  eyidenoe  on 
ion  of  damages  being  oonflioting,  and  the  estimate  of  the 
lo%  uot  exceeding  that  of  some  of  the  witnesses,  the  finding 
Qont  of  damages  wonld  not  be  disturbed. 

>m  the  Fifteenth  District  Court  of  Contra  Costa 


Id  and  H.  MiJtis,  for  respondent. 
Barnes,  forappeUant. 

^f  J.j  delivered  the  opinion  of  the  Court: 
by  the  evidence,  introduced  on  the  trial  of  this 
»  plaintiff  was,  at  the  time  of  the  commencement 
>n,  and  for  a  long  time  before  had  been,  the 
tract  of  land  on  the  margin  of  the  San  Joaquin 
lat  the  defendant  had  been  for  several  years  prior 
eiieeiiient  of  this  action,  mining  for  coal  about 
liBtant  from,  and  at  an  elevation  of,  700  or  800 
be  plaintiff's  land.  That  Quercus  Creek  runs 
m  in  a  deep  gulch  or  ravine  until  it  reaches  the 
md  that  the  water  of  said  creek,  during  rainy 
ischa^ed  upon  and  spreads  over  a  considerable 
laintiff 's  land. 

ice  introduced  by  the  plaintiff  tended  to  prove 
udant  deposited  in  said  creek,  at  or  near  its  mine, 
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coal  screenings,  ashes  and  other  substances,  which,  do 
the  rainy  seasons,  were  carried  and  distributed  by  the  \\ 
in  said  creek  upon  the  land  of  the  plaintiff,  and  tii^i 
value  of  said  land  was  thereby  greatly  depreciated. 

If  the  plaintiff  was  entitled  to  recover  upon  this  evide 
the  judgment  of  the  Court  below  cannot  be  reversed  on 
grounds  of  insufficiency  of  the  evidence  to  justify  it,  aJtht 
the  defendant  introduced  contradictory  evidence.  It 
however,  claimed  on  behalf  of  the  appeUant  that  tba  plai 
was  not  entitled  to  recover  upon  that  evidence,  which, 
said,  only  shows  that  the  water  charged  with  refuse  mk 
descended  upon  the  plaintiff's  land  in  its  natural  course, 
in  obedience  to  the  law  of  gravitation.  If  the  evident 
troduced  by  the  plaintiff  dia  not  tend  to  prove  anytliing 
yond  that,  it  failed  to  establish  the  defendant's  liabili^ 
any  damage  which  the  plaintiff  may  have  sustained  by 
son  of  the  overflow  of  his  land.  But  the  plaintiff's  evide 
as  we  view  it,  tends  to  prove  another  and  very  material 
viz.,  that  said  refuse  matter  was  the  product  of  the  del 
ant's  mining  operations,  and  was  deposited  in  said  a 
through  agencies  controlled  by  the  defendant.  And  tha 
though  it  was  not  responsilne  for  the  inundation  of 

Elaintiff 's  land  hj  the  water  of  said  creek,  it  was  resp< 
le  for  the  deposit  of  the  deleterious  substances  with  w 
said  water  was  charged  through  its  agency  upon  said  i 
This  does  not  in  any  manner  involve  the  question  of 
defendant's  right  to  mine  or  prosecute  any  other  legitii 
business  upon  its  premises.  It  would  not  be  claimed 
the  defendant  could  convev  and  deposit  refuse  matter  1 
its  mine  upon  the  plaintiff  s  land  by  means  of  carts  or 
without  incurring  liability  for  any  damages  which  the  ph 
iff  might  suffer  by  reason  thereof.  And  we  know  of  no  | 
ciple  upon  which  it  could  be  held  that  a  person  may  es< 
liability  by  doing  that  indirectly  which  would  render 
liable  if  done  directly.  ' 

Upon  the  question  of  damages  the  evidence  was  conflict 
and  as  the  estimate  of  the  Court  did  not  exceed  tha 
some  of  the  witnesses,  the  finding  upon  that  point  catino 
disturbed  by  this  Court. 

There  were  some  exceptions  taken  during  the  trial  to 
ruling  of  the  Court  which  are  not  discussed  in  appelli 
brief.  We  are  unable  to  discover  any  error  in  tlie  ml 
excepted  to,  and  think  that  the  judgment  and  order  appe; 
from  should  be  affirmed. 

Judgment  and  order  affirmed. 

We  concur:  Myrick,  J.,  Morrison,  C.  J.,  Thornton,  JJ 
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In  Bane. 


[Filed  March  29,  1881.] 
No.   7072. 
IHE  PEOPLE,  Appellant, 

HAGGIN,  Eespondent. 

ICT— COBPOEATION — ACTION  IN  NaMB  OF  BlAL  PaBTT  IN 

To  ac  octioii  upon  an  assesBment  for  reclaiming  swamp 
ed  lnii(U,  the  defendant  filed  a  general  demurrer.  The 
g«d  beiDg  that  proper  publication  of  the  petition  for  form- 
in  all  on  District  had  not  been  made:  that  the  petition  had 
iroTcil  by  the  Board  of  Supervisors,  and  that  the  action 
1y  brought  in  the  name  of  the  people:  Held,  that  if  proper 
B.tLd  approval  had  not  been  made,  there  was  no  legally 
ration;  it  properly  made,  there  was  a  corporation,  and,  it 
I  piLriy  in  interest,  the  action  conld  not  be  brought  in  the 

bhe  Sixteenth  District  Court,  Kern  County. 

son  (ft  Houghton,  for  appeUant. 
f-  Bmjgin,  for  respondent. 

delivered  the  opinion  of  the  Court: 
¥as  brought  to  enforce  the  lien  of  an  assess- 
lin  lands  alleged  to  have  been  made  for  their 
rhe  complaint  was  demurred  to  upon  the 
others,  that  it  did  not  state  facts  sumcient  to 
se  of  action.  The  Court  below  sustained  the 
he  plaintiff  declining  to  amend,  judgment  was 
kfendants.      From  this    judgment  plaintiff 

Dent  it  was  contended  that  the  complaint  was 
ayenBents  as  to  the  publication  of  the  petition 
le  Board  of  Supervisors  of  Kern  County  for 
f  a  reclamation  district,  and  as  to  the  approval 
3j  the  Board  just  referred  to.  The  averments 
m  follows: 

liter  the  said  petition  was  published  once  a 
>d  of  more  than  four  (4)  weeks  preceding  the 
f ter  mentioned,  viz. :  for  a  period  beginning 
f-second  (22d)  day  of  December,  a.  d.  1870, 
he  twenty-fifth  (25th)  day  of  February,  a.  d. 
vilah  Weekly  Courier,  a  newspaper  published 
Havilab,  in  the  said  County  of  Kern;  that  at 
[iblieation  was  going  on,  there  was  no  news- 
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paper  in  said  Kern  County  which  was  published  oitem 
once  a  week;  that  immediately  after  said  publicatio 
completed  as  aforesaid,  to-wit:  on  the  tweotj-eighth 
day  of  February,  a.  d.  1871,  the  said  petition  was  pre 
to  the  said  Board  of  Supervisors,  that  is  to  say,  was  i 
their  office  and  with  the  Clerk  of  said  Board;  and  anal 
of  publication  thereof  in  the  usual  form,  made  bj  th^ 
Usher  of  said  newspaper,  and  showing  that  the  said  p 
had  been  published  in  the  manner  hereinbefore  set 
was  £Qed  in  the  office  of  the  said  Board  with  the  said  pe 
and  at  the  same  time.  That  the  said  Board  was  not 
sion  at  that  time,  and  was  not  in  session  after  that  timi 
the  month  of  May  following. 

'^  That  at  the  next  term  of  said  Board  held  after  th 
lioation  of  the  petition  was  completed,  as  aforesaid,  an 
the  said  petition  and  affidavit  had  been  presented  ai 
as  aforesaid,  to  wit,  on  the  second  day  of  May,  1871,  tl 

{>etition  so  presented  and  on  file,  came  up  for  a  hear 
ore  the  said  Board  at  a  regular  meeting  thereof^  and  tl 
Board  then  and  there  heard  the  same,  and  upon  hear! 
consideration  thereof,  found  the  statement  set  forth 
petition  to  be  correct  and  true,  and  that  no  land  i 
properly  included  in  or  excepted  from  said  district;  a 
said  Board  then  and  there  made  an  order  approving  t 
petition,  which  order  was  signed  by  the  President  of  I 
Board  and  attested  by  the  Clerk  thereof, 

"That  thereupon,  to  wit,  on  the  third  day  of  Maj 
the  said  petition  was  recorded  by  the  County  Reco 
said  Kern  County,  in  a  book  which  was  kept  in  his  oJ 
the  purpose  of  recording  papers  relating  to  reclamai 
swamp  and  overflowed  lands.  ' 

The  petition  referred  to  is  the  initial  proceeding  h 
ing  a  reclamation  district.  The  statute  under  whi 
petition  was  presented  to  the  Board  of  Supervisorf 
mentioned  (which  is  the  Act  of  March  28,  18&8,  & 
1867-8,  507),  requires  that  the  petition  *'  shall  be  pa 
for  four  weeks  next  preceding  the  hearing  thereof 
Board  of  Supervisors,  and  that  if  tiie  Board  shall  fini 
the  hearing  of  the  petition,  that  the  statements  thei 
forth  are  correct,  etc.,  they  shall  note  their  approval 
petition,  which  approval  shall  be  signed  by  the  Pres 
the  Board  and  attested  by  the  Clerk."  (Stats.  1867- 
30-1,  p.  515.) 

It  will  be  perceived  from  an  examination  of  the  avi 
of  the  complaint  set  forth  above,  that  there  is  no  aU 
of  the  publication  of  the  petition  for  four  weeks  nexto 
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The  hearing  is  stated  to  have  been  had  on 
of  May,  1871,  and  the  publication  made  for 
ning  TA^th  the  22d  of  December,  1870,  and 
^5tli  of  February,  1871,  and  that  there  is  an 

of  avorment,  that  the  Board  noted  their  ap- 
etitioo  signed  by  the  President  of  the  Board 
r  the  Clerk. 

ded  that  in  consequence  of  the  lack  of  the 
referred  to,  it  does  not  appear  from  the  com- 
!  reclamation  district  was  ever  formed,  and 
the  other  proceedings  alleged  were  illegal  and 
regarded^  masmuch  as  it  had  no  right  to  levy 
t  which  ought  to  be  enforced. 
^  this  it  is  contended  on  behalf  of  appellant 
Bnts  of  the  complaint  show  that  the  Beclama- 
a  corporation,  and  that  the  objections  urged 
dent  should  not  be  regarded,  for  the  reason 
ctions  could  only  be  availed  of  in  a  suit  on 
^eople  of  the  State.  To  sustain  this  conten- 
Dai^k,  51  Cal.  402,  and  The  People  vs.  Becta- 
^  53  Id.  346,  are  cited. 

tt  referred  to  in  the  complaint,  and  the  mat- 
relation  thereto,  do  not  show  it  to  be  a  corpor- 
on  cauQot  be  maintained,  and  the  demurrer 
u^Uined, 

[ling  it  to  be  a  corporation,  can  the  action  be 
the  name  of  the  People?  The  respondent 
e  action  cannot  be  thus  maintained,  and  that 
been  brought  in  the  name  of  the  corporation, 
he  provisions  of  the  statute  under  which  this 
rmed,  the  duty  was  devolved  on  the  District 
B  county  to  proceed  to  collect  the  assessments 
ame  delinquent.  This  officer  was  required  to 
;he  same  manner  as  is  provided  by  law  for  the 
State  and  county  taxes."  (See  Section  35  of 
Itats.  1867-«,  p.  616). 

was  commenced  under  the  Political  Code.  By 
of  the  Code,  the  duty  to  proceed  to  collect 
essments  is  devolved  on  the  same  officer.  But 

that  the  District  Attorney  shall  proceed 
inner  as  is  provided  by  law  for  the  collection 
;oiint}^  taxes,  is  omitted  in  the  section  of  the 
just  referred  to.  According  to  the  provisions 
J  Code  which  were  in  force  when  this  action 
the  assessments  when  collected  were  to  be 
easnrer  of  the  county,  and  this  latter  officer 
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was  required  to  place  the  same  to  the  credit  of  the  Dii 
(See  Pol.  Code,  Sec.  3,466,  also  Sec.  3,456;  see  also  S< 
of  the  Act  of  1868,  Acts  of  1868,  p.  516).  The  moneyac 
to  the  County  Treasurer  is  to  be  paid  out  only  for  the 
of  reclamation  of  the  District.  The  law  requirei^ 
0very  action  must  be  prosecuted  in  the  name  of  the 
party  in  interest.  (Sec.  367,  C.  C.  P.)  There  are  son 
ceptions  to  this  general  rule  mentioned  iu  Section  3( 
C.  J?.,  to  which  we  will  hereafter  refer. 

Who  is  the  real  parhr  in  interest  here  ?  Id  om-  opini 
is  manifestly  the  Ileciamation  District.  The  money 
collected  by  suit  or  paid  by  the  persons  aBBessed  is  to 
the  credit  of  the  District,  and  to  be  paid  out  for  tl 
damation  of  the  District.  It  it  assessed,  colleeted  anc 
bursed  for  the  District — a  district  which  we  hold  as  £ 
poration  is  competent  to  sue. 

In  the  county  of  Mendocino,  ^Lamar,  30  Cal.  628),  tl 
tion  of  a  recognizance  was  held,  properly  brought  h 
name  of  the  counhr,  although  the  recognizance  was  ma 
the  people  of  the  Stete,  on  the  ground  that  when  the  id 
when  collected  went  to  the  relief  of  the  comity.  The  C 
per  Justice  Shafter,  in  that  case  used  the  follawin^  lan^ 
on  the  point  referred  to:  "The  action  is  properly  brc 
in  the  name  of  the  county.  Where  a  deiendant  conyicti 
a  criminal  proceeding  is  unable  to  pay  the  costs,  or  ^ 
he  is  acquitted,  the  costs  become  a  county  charge,  ar 
fines  and  forfeitures,  when  collected  in  any  Court  ii 
State,  are  to  be  applied  to  the  pajinent  of  tlie  costs  in  ^ 
the  &ne  was  imposed,  or  in  which  the  forfeiture  wa 
curred;  and  after  such  costs  have  been  paid  the  resid 
directed  to  be  paid  to  the  County  Treasurer  of  the  conn 
which  the  Court  is  held  (1  Hit.  Dig.,  Arts.  2,266,  2,28] 
282).  The  county  has  a  direct  interest  in  the  collectic 
the  amount  due  on  the  recognizance.  If  colleetedi 
county  will  be  relieved  of  the  necessity  of  raising  mone 
the  payment  of  the  costs  by  a  resort  to  taxation;  and,  h 
event  of  a  surplus,  the  surplus  will  belong  to  it  by  for 
Treasury,"  (30  Cal.  629;  see  also  Mendeeino  Cbmiti 
the  legislative  direction  that  it  shall  be  paid  into  the  Cc 
JfoTTw,  32  Cal.  148). 

The  exceptions  above  alluded  to  from  the  rule  requ 
an  action  to  be  prosecuted  in  the  name  of  the  real  par 
interest,  are  those  of  an  executor  or  administrator,  or  tr 
of  an  express  trust,  or  a  person  exprest^lj  authorizt 
statute,  who,  it  is  provided  by  Section  369,  C.  C-  P.,  *' 
sue  without  joining  with  him  the  persons  for  whose  hi 
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roseonted."    The  people  are  not  expressly  au- 
situte  to  sue  in  this  case, 
minion  that  the  corporation — the  Beclamation 
tne  real  party  in  interest  within  the  rulings  of 
e  cited,  and  that  the  action  should  have  been 
(  name  of  the  District.     We  think  this  objec 
len  by  a  demurrer  on  the  ground  that  the  com- 
t  state  facts  sufficient  to  constitute  a  cause  of 
>e  WtitYB.  Chandler,ll  How.  Pr.  472).  The  facts 
omplaint  show  no  cause  of  action  in  favor  of 
^inst  defendant,  and  in  such  case  the  general 
sient,  the  plaintiff  having  legal  capacity  te  sue, 
)  recover,  if  every  fact  averred  is  proved, 
^ons  above  ^ven  the  judgment  is  affirmed. 
Boss,  J.,  McEinstry,  J.,  Myrick,  J.,   Sharp- 
Lee,  J. 


Depabtment  No.  2. 


[Filed  March  31,  1881.] 
No.  6858. 
..,  Appellants,  vs.  RAPHAEL,  Respondent. 

:>LyKMCT— PsAoncE — OoNBTTFirTioNAL  Law.  Plaintiifs  at- 
»erty  of  defendant.  The  latter  moYed  for  a  stay  of  pro- 
cause  of  insolyenoy  proceedings  commenced  within  two 
nr  leyy  of  attachment.  The  motion  was  denied.  Sahse- 
9  Hyams  was  appointed  assignee  in  insolvency  and  moved 
m  to  dissolve  the  attachment,  which  motion  was  granted: 
tie  attachment  having  been  dissolved  by  the  operation  of  the 
kw,  the  Court  was  correct  in  granting  the  motion,  notwith- 
e  assignee  was  not  a  party  to  the  action  and  the'  motion 
ly  been  denied  the  defendant,  and  no  leave  had  been  ob- 
new  it.  Section  6  of  the  Act  of  March  31,  1875,  amend- 
»lvent  law  of  1852,  is  not  Tmconstitntional,  becanse  the  law 
iB  not  re-enacted  in  fall. 

i  ^e  District  Court  of  the  Twelfth  Judicial 
uid  County  of  San  Francisco. 

iedenrich  &  Ackerman,  for  appellants. 
;  LotventJial,  for  respondent. 

lelivered  the  opinion  of  the  Court: 
^mmenced  an  action  against  defendant,  and 
b  of  attachment,  by  virtue  of  which  personal 
e  defendant  was  seized  August  14,  1879.     On 
ptember,  1879,  defendant  moved  the  Court  for 
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an  order  staying  proceedings,  on  the  ground  that  smo 
commencement  of  the  action  defendant  had  filed  bis  pel 
in  the  County  Court,  asking  to  be  declared  an  inso 
debtor  under  the  Act  of  May  4,  1852,  aivd  had  obtained 
order  of  the  Couniy  Court  to  show  cause  and  stay  pro< 
ings.  On  the  twelfth  of  October,  1879,  the  Court  I 
made  an  order  that  plaintiffs  show  cause  why  the  attaeb 
should  not  be  dissolved.  On  the  twenty-second  of  Oct 
1879,  the  Court  denied  the  motion  to  dissolve  the  attachi 
on  the  ground  that  the  affidavit  in  this  case  fails  to  sho^ 
any  adjudication  had  been  made,  and  in  its  opinion  nol 
short  of  an  adjudication  would  dissolve  an  attachmeiit. 
the  twenty-seventh  of  October,  1879,  the  County  Court  i 
its  decree  dischar^ng  the  defendant  from  all  his  d 
which  decree  recited  that,  after  proceedings  thereto  had 
Hyams  had  been  appointed  assignee  to  receive  the  surrc 
of  the  property  of  said  defendant,  said  Hyams  there 
moved  the  Court  below  that  the  attachment  be  disso 
which  motion  was  granted,  and  from  the  order  therein  i 
the  plaintiffs  appealed.     Points  are  made  as  follows : 

1.  Hyams,  being  a  stranger  to  the.  record,  could  n 
permitted  to  make  any  motion  in  the  case  witibout  beco 
a  pftT^- 

2.  The  motion,  having  been  once  made  and  denied,  > 
not  be  renewed  without  leave  of  the  Court. 

3.  The  motion  for  discharge  of  attachment  failed  i 
out  the  grounds  of  the  motion. 

4.  If  Vie  motion  was  based  on  the  discharge,  the  regal 
of  the  proceedings  should  have  been  shown. 

5.  Section  6  of  the  Act  of  March  31,  1876,  being 
plemental  to  the  Act  of  1852,  so  far  as  it  purports  tc 
solve  an  attachment  in  a  case  of  voluntary  bankrupt 
unconstitutional  and  void,  because  the  law  which  is  amc 
or  revised  by  it  is  not  re-enacted  in  full. 

The  transcript  before  us  does  not  show  that  either  of 
points  was  made  in  the  Court  below.  But,  even  if  tbe^ 
been  made,  we  see  no  error  in  the  order  diisolving  tJ 
tachment.  The  record  exhibits  sufficient  to  show  the 
larity  of  the  proceedings  of  the  Court  below.  The  J 
March  31,  1876,  provides  that  all  attachments  upon  the; 
erty  of  the  debtor  levied  within  two  months  before 
the  petition  are  dissolved.  The  law  dissolved  the  af 
ment,  and  it  was  entirely  competent  for  the  Court  to  c 
its  officers  to  release  the  property  from  its  process.  W 
no  objection  as  to  the  constitutionality  of  the  Act  of  ^ 
31,  1876.     We  are  not  prepared  to  say  that  if  a  subsec 
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changes  or  modifies  an  existing  law,  the  subse- 

s  nnoonetiiutional  because  the  Act  changed  or 

not  re-enacted    and    published  at  length    as 

mied. 

r:  Shajpstein,  J,,  Morrison,  C.  J. 


Depabtment  No,  1. 


[Filed  March  23,  1881.] 

No.  6601. 

ESTATE  OF  POST. 

A  gn&ntian  will  be  held  responsible  for  fnndift  of  Ihd  es^ 
ed  wilJiout  security, 

>m  the  Probate  Court,  City  and  County  of  San 

\  for  giiardian, 
and  T.  H.  Merry ^iot  Caroline  M.  Post,  a 


ielivered  the  opinion  of  the  Court : 
tmis  was  appointed  by  the  Probate  Court  of  the 
anty  of  San  Francisco,  guardian  of  the  estate  of 
Post,  a  minor,  and  as  such  guardian  received 
ays  of  his  ward.  The  ward,  after  attaining  her 
juired  the  guardian  to  render  an  account  oi  his 
J  to  the  proper  Court;  which  he  did.     In   his 

guardian  claimed  a  credit  of  $850,  which  he 
lister,  Mrs.  Bean,  on  her  promise  to  execute  to 
future  her  promissor}'  note  for  the  amount,  to- 
— ^as  security  for  its  payment — a  mortgage  on 
he  contemplated  buying  with  the  money.  Mrs. 
t  the  land,  but  refused  to  execute  the  note  or 
The  ward  contested  this  item  in  the  account, 
bate  Court  very  properly  sustained  her  objection 
loan  was  made  without  any  security,  and  with- 
king  any  evidence  of   indebtedness.     It  is  not 

cite  authorities  in  support  of  the  proposition 
rdian  is  responsible  for  the  funds  of  his  ward  so 

rmed. 

r:  McKinstry,  J.,  McKee,  J. 


I 
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Departhent  No.  1. 


[FUed  March  30,  1881.] 

No.  6620.  ♦^ 

GtONZALES,  Eespondent,  vb.  BROAD,  Appellant. 

I 

CoNTBACT — BkaIi  Ebtatk  Bbokeb.  Defendant  employed  plaintiff  to  fkud. 
purchaser  for  real  property.  Plaintifr  was  to  reoeiye  fof  bis  serHc 
$500.  Within  a  reasonable  time  plaintiff  brought  to  defendarbi 
purchaser  who  was  willing  to  buy  and  pay  the  price.  Defends 
was  satisfied  with  the  purchaser  and  entered  into  an  agreement 
convey  to  him  the  land.  The  purchaser  declined  taking  tbe  proper 
on  account  of  the  state  of  the  title.  Held,  that  plaintiff  ^'ns  entitl* 
to  recover — his  right  not  depending  on  the  validity  of  the  title  or 
the  validity  of  a  contract  for  the  conveyance  thereof  between  def eu 
ant  and  the  purchaser. 

Appeal  from  the  Fonrth  District  Court,  San  Francisco. 

J.  F.  SuUivan,  for  respondent. 
J.  M.  SeavHxU,  for  appeUant. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

The  findings — which  we  think  entirely  sustained  by  tl 
evidence — show  that  on  or  about  the  first  of  September,  187 < 
the  defendant  employed  the  plaintiff,  who  was  then  a  re^ 
estate  broker,  to  find  a  purchaser  for  certain  real  property  < 
the  defendant.  According  to  the  agreement  between  plainti 
and  defendant,  the  property  was  to  be  sold  for  $18,000,  as 
the  plaintiff  was  to  receive  for  his  services  in  finding  sue 
purchaser  the  sum  of  $600.  Withiu  a  reasonable  time  af  ti 
this  contract  the  plaintiff  brought  to  defendant  a  pan 
ready  and  willing  to  buy  and  pay  for  the  property  at  tl 
price  named.  Defendant  was  satisfied  with  the  purchase 
and  entered  into  an  agreement  to  convey  to  the  latter  tl 
land.  The  proposed  purchaser  afterwards  refused  to  tai 
the  property,  solely  because  Uie  defendant's  title  thereto  wi 
not  satisfactory  to  him.  Defendant  having  refused  to  pe 
the  plaintiff  for  his  services,  the  latter  brought  this  action  i 
recover  the  sum  of  $500,  for  which  amount  the  Cooxt  belo 
rightly  gave  him  judgment,  with  costs. 

The  plaintiff  did  all  he  was  bound  to  do  under  his  coi 
tract  to  entitle  him  to  the  remuneration  agreed  on.  E 
procured  a  purchaser  ready  and  willing  to  buy  the  propen 
at  the  price  for  which  the  defendant  proposed  to  sell  i 
which  purchaser  was  acceptable  to  the  defendaut.  Tl 
plaintiff  could  do  no  more.     His  right  to  compensation  di 
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way  depend,  according  to  the  contract,  on  the 
itiYalidiiy  of  the  defendant's  title  to  the  property. 
e  plaintiff  authorized  to  make  any  contract  with 
xl  purchaser  on  behalf  of  the  defendant.  That 
ter  for  defendant  himself;  and  even  if  the  sale 
nsummation  because  there  was  no  binding  con- 
^n  them,  it  was  the  fault  of  the  defendimt  for 
>laintiff  was  in  no  manner  responsible.  (Phdan 
\  4a  Cal.  311;  MidcOeion  vs.  MncOa,  26  Cal.  76; 
u  Monnoty  3  Keys  N.  T.  204;  Koch  vs.  Emmdey, 
,  S.  69.) 
t  and  order  afi&rmed. 

McEinstry,  J.,  McEee,  J. 


ar 


Depabtment  No.  2. 


[Filed  March  21,  1881.] 
No.  7591. 

DAVID  HEWES,  Respondent, 
vs. 
E  MANUFACTURING  COMPANY,  Appellant. 

Tau3i — PBAcncx.  It  appearing  that  on  Angnat  30,  1880, 
if  appeal  was  served  on  respondent,  on  September  4,  1880,  an 
kin^  was  filed  and  on  September  18,  1880,  the  notice  of  ap- 
8  filed.  HM,  that  the  appeal  was  well  taken,  as  the  notice 
'filed  subsequent  to  service  and  the  undertaking  was  filed 
iT«  d^ys  after  service,  though  before  the  notice  of  appeal  was 


'om  the  Fourth  District  Court,  City  and  County 
icisco. 

i&  Eetts  for  respondents. 
1  for  appeUant. 

r,  G.  J.,  delivered  tho  opinion  of  the  Court: 
mt  moves  to  dismiss  the  appeal  in  this  case  on 
\g  facts: 

i:th  day  of  May,  1880,  judgment  in  favor  of  plain- 
ered  in  the  Superior  Court  of  the  citv  and  county 
xcisco,  and  on  the  thirteenth  day  of  August  of  the 
a.n  order  was  made  denying  defendant's  motion 
trial.  On  tibe  thirtieth  day  of  August  notice  of 
16  Supreme  Court  was  served  on  the  respondent, 
eighteenth  day  of  September  the  notice  was  filed 
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in  the  office  of  the  Clerk  of  the  Superior  Court.     On 
fourth  day  of  September  the  undertaking  required  by< 
Code  was  duly  filed  by  the  Clerk. 

It  is  claimed,  on  benalf  of  the  respondent,  that  the  api 
was  not  taken  in  the  manner  required  by  law,  and  in  supi 
of  this  proposition  the  Court  is  referred  to  the  case 
Bvxikhcld^  vs.  ByerSy  10  Cal.  481,  which  holds  that  the  fiJ 
of  a  notice  of  appeal  must  precede  the  filing  of  the  unc 
taking,  because  until  an  appeal  is  taken  there  is  nothin| 
give  efiSect  to  the  undertaking.  That  decision  was  m 
when  Section  337  of  the  Practice  Act  was  m  force,  wh 

?royided  that  ''the  appeal  shall  be  made  by  filing  with 
Jlerk  of  the  Court,  with  whom  the  judgment  or  order 
pealed  from  is  entered,  a  notice,  stating  the  appeal  from 
same  or  some  specific  part  thereof,  and  serving  a  copi 
the  notice  upon  tiie  adverse  party  or  his  attorney,"  and" 
der  that  section  it  w^  held  that  the  filing  of  the  notice 
appeal  must  precede  or  be  contemporaneous  with  the  sen 
of  a  copy  thereof  on  the   adverse  party.     Buffendmu 
JSdmonson,  24  Cal.  94;  Bo^on  vs.  Eaynea,  31  Cal.  107, 

But  the  foregoing  section  of  the  Practice  Act  has  bi 
materially  changed  by  the  Code  of  Civil  Procedure.  1 
law  in  force  at  the  time  the  proceedings  in  this  case  w 
had  was  Section  940,  C.  C.  P.,  whicn  provides  that  " 
appeal  is  taken  by  filing  with  the  Cler£  of  the  Court 
which  the  judgment  or  order  appealed  from  is  enterec 
notice,  stating  the  appeal  from  the  same  or  some  spec 
part  thereof,  and  serving  a  similar  notice  on  the  adve 

Eariy  or  his  attorney.  Tne  order  of  service  is  immateri 
ut  the  appeal  is  ineffectual  for  any  purpose,  unless^  wit) 
five  days  after  service  of  the  notice  of  the  appeal,  an  und 
taking  be  filed  or  a  deposit  of  money  be  made  with  i 
Clerk  as  hereinafter  provided,"  etc. 

It  will  be  observed  that  the  new  sectioii  has  changed  i 
rule  previously  in  force  respecting  appeals,  and  has  rendei 
inapplicable  me  decisions  above  reterred  to.  As  the  1 
now  stands,  the  notice  of  appeal  may  be  filed  with  i 
Clerk  on  a  dav  subsequent  to  tnat  upon  which  the  service 
made,  upon  tne  respondent  or  his  attorney,  and  the  und 
takinff  may  be  filed  before  the  notice  of  appeal  is  filed  w 
the  Clerk.  It  must  be  filed,  however,  within  five  dajB  af 
service  of  the  notice  of  appeal,  and  that  was  done  in  tl 
ease. 

The  motion  to  dismiss  the  appeal  must  be  denied. 
ordered. 
We  concur:    Sharpstein,  J.,  Myrick,  J. 
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Department  No.  1. 


[FUed  March  25.  1881.J 

No.  6662. 

E.  WHITING,  Bespondent, 

J.  B.  TOWNSEND,  Appellant.  ♦ 

EttMSMT  Law — Complaint — BssoLirnoN — Dkhakd — Uki>itidkd 
nm — Ikcuulsje  ot  Valux  of  Lot.  A  complaint  on  a  street 
metit^confciiining  the  f«ctfl  provided  by  the  Act  of  April  1,  1872, 
ig  to  street  improTementSf  is  Tulid,  A  resolntion  of  intention 
bing  the  work.  '*  except  that  portion  required  by  law  to  be  kept 
er  by  the  railroad  company  haviug  tracka  Ihereon/'  is  certain  in 
ms  Afi  to  the  work  intended  by  tibe  Board  of  SnperTisors  to  be 
A  demand  of  paymeDt  of  ike  assessment  on  th«  premisea, 
the  lot  is  asaessed  to  tinkiiowB '  owners,  is  sufficient.  The 
I  on  the  warrant  showing  a  demand  is  t?vjdence  of  such  demand, 
nee  that  a  lot  assessed  has  not  been  incrtjaaed  Ln  value  by  the 
▼ement  is  not  admissible.  A  specification  of  the  particular 
at  of  each  owner  in  a  lot  assessed  for  a  street  improvement  i« 
tqnired*    The  lot  as  a  whole  is  liable  for  the  entire  assesament. 

from  Fourth  District  Court,  City  and  County  of 
jisoo. 

^arkett  for  respondent. 
bttmamul,  for  appellant. 

>N,  C.  J.,  delivered  the  opinion  of  the  Court: 
tion  was  brought  to  enforce  a  lien  for  planking 
reet  from  Tyler  to  McAllister  (except  that  portion 
ij  law  to  be  kept  in  order  by  the  railroad  company 
kcks  thereon),  and  for  reconstructing  the  sidewalks 
reet.  Plaintiff  had  judgment  in  the  Court  below. 
t  moved  for  a  new  trial,  which  was  denied,  and 
d  is  taken  from  the  judgment,  and  also  from  the 
ying  the  motion  for  a  new  trial. 
5t  objection  we  will  notice  is  to  the  sufficiency  of 
aint.  The  pleading  on  behalf  of  the  plaintiff  in 
~n\g  is  regulated  by  Section  13  of  the  Act  of 
^.  and  it  is  therein  provided  what  facts  the  com- 
st  contain.  The  complaint  in  this  case  was  sufti- 
er  that   section  of    the   statute,  and   must  be   so 

7  the  Court.  It  is  claimed  that  when  the  Legisla- 
rtook  to  provide  a  rule  of  pleading  for  this  class  of 
iurped  judicial  functions,  and  the  Act  is,  therefore, 

8  cannot  concur  in  this  conclusion.     All  the  rules 
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of  pleading  in  this  State  are  prescribed  by  legislative  Ac 
The  Code  of  Civil  Procedure  determines  what  facts  shall 
stated  in  a  complaint,  and  how  they  shall  be  stated;  w1 
objections  Ihay  be  taken  by  demurrer,  and  how  thej  shall 
taken;  and  if  not  taken,  the  Code  provides  that  manv, 
deed  nearly  all,  of  the  enumerated  objection^  shall 
waived.  It  is  unnecessary  to  enlarge  upon  this  point  in  I 
case.  The  matter  of  pleadings,  it  must  be  conceded,  u 
propQ;r  subject  for  legislative  regulation. 

Tne  second  point  relates  to  the  resolution  of  inteoti* 
It  is  claimed  on  behalf  of  the  appellant  that  the  woi 
"  except  that  portion  required  by  law  to  be  kept  in  order 
the  railroad  company  having  tracks  thereon  "  destroys 
certainty  as  to  the  particmar  portion  which  the  Boj 
intended  should  be  planked  at  the  expense  of  tiie  prope 
owners.  The  statute  imposes  upon  a  railroad  company  h 
ing  its  track  upon  a.sixeet  of  a  city,  the  obligation  * 
plank,  pave,  or  macadamize  the  entire  length  of  the  sir 
used  by  its  track,  between  the  rails  and  for  two  feet  on  ea 
side  thereof,  and  between  the  tracks,  if  there  be  more  tl 
one,  and  to  keep  the  same  constantly  in  repair,  flush  w 
the  street,  and  make  good  crossings."  (Civil  Code,  49 
This  is  the  requirement  of  a  general  statute,  of  which  1 
Court  was  required  to  take  judicial  notice,  and  of  wh 
every  citizen  is  presumed  conclusively  to  have  knowled 
The  meaning  of  the  exception  would  not,  therefore,  hs 
been  rendered  more  certain  if  this  provision  of  the  Cc 
had  been  incorporated  in  it.  The  rule  **  cerfum  est  qi 
certum  reddi  potest "  is  plainly  applicable  here. 

The  third  point  relates  to  the  suflSciency  of  the  dem&] 
It  is  claimed  that  the  demand  was  made  upon  a  person  ^ 
was  only  twelve  or  fifteen  years  of  age,  and  that  it  shoi 
have  been  made  upon  im  adult  member  of  the  family,  1 
property  in  question  was  assessed  to  an  unknown  Q\^^er,  ^ 
no  personal  demand  was  required.  Section  11  of  the  j 
provides  that  **  whenever  the  persons  so  assessed,  or  th 
agents,  cannot  conveniently  be  found,  or  whenevL^r  the  na 
of  the  owner  of  the  lot  is  stated  as  'unknown '  on  the  aase 
ment,  then  the  said  contractor,  or  his  assigns,  or  some  p 
son  in  his  or  their  behalf,  shall  publicly  demand  payrn^ 
on  the  premises  assessed."  The  return  upon  the  warn 
shows  that  this  was  done,  and  that  was  held  sufficient  by  i 
late  Supreme  Court.    {Himmelmann  vs.  Hoadleyy  44  Cal.  21 

The  fourth  objection  is  that  it  does  not  appear  that  Boy 
who  made  the  demand,  was  the  agent  of  the  plaint 
Boyle  states  positively,  in  his  affidavit,  that  he  was  su 
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bere  was  no  evidence  on  the  trial  to  the  con- 

L  place,  it  is  claimed  that  the  Court  below  erred 
;  evidence  offered  in  behalf  of  the  defendant^ 
owned  in  whole  or  in  part  by  him  was  not  in- 
due by  the  work  done  upon  the  street.     We  are 

any  principle  of  law  upon  which  such  evidence 
beeu   considered  .  by  the  Court,   and,   in  our 

authoiLtied'  referred  to  by  the  learned  counsel 
laDt  fails  to  establish  the  proposition  contended 

The  Act  provides  that  the  expenses  incurred 

should  be  assessed  upon  the  lots  and  lands 
eon,  each  lot  or  portion  of  lot  being  separately 
proportion  to  its  frontage,  at  a  rate  per  foot 
^e  whole  to  cover  the  total  expense  of  the  work. 
Laps,  the  most  uniform  and  the  least  objection- 
'  asBcssmg  the  property  that  could  be  adopted, 
isions  of  the  statute  have  been  carried  out  and 
caBes  almost  too  numerous  to  mention.  (See 
.  Satterlee,  40  Cal.  497;  Burnett  vs.  Mayor  and 
ncU  of  the  City  of  Sacramento,  12  Cal.  76;  People 
>1  Cal.  16;  Lansina  vs.  Smith,  8  Cowen,  849; 
I.  Cor.,  Sections  543  and  782.) 
[>int  in  the  case  is  that  there  is  no  finding  upon 

defense  set  up  in  the  answer.  That  defense  is 
me  of  making  the  assessment  mentioned  in  the 
ad  ever  since  that  time,  he  (Townsend)  was  and 

owner  of  an  undivided  half  of  the  lot  of  land 

the  complaint,  and  no  more,  and  that  he  does 
>  same  in  joint  tenancy,  coparcenary  or  joint 
Ith  any  of  the  other  defendants;  and  he  prays 
gment  be  entered  against  him,  that  it  may  be  a 
gment.  The  finding  of  the  Court  below  was 
^ndants  were  the  owners  in  fee  of  the  land  at 
assessment  was  made,  and  at  the  date  of  the 
mi  of  the  action.  This  is  a  sufficient  finding 
estion  of  ownership.  It  was  not  necessary  to 
>r  determine  the  respective  ri^ts  of  the  defend- 
finding  that  the  defendant,  Townsend,  owned 
^ded  hBit  of  the  lot,  as  averred  in  his  answer, 
subserved  no  useful  purpose.  The  judgment 
rhole  amount  assessed  upon  the  entire  lot,  and 
ve  been  in  any  other  form.  The  whole  lot  was 
I  entire  assessment,  and  no  particular  part  of  it 
or  any  particular  portion  of  the  assessment, 
jquires  that  the  owners  of  the  land,  lot,  or  portion 
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of  lot  assessed  shall  be  sued,  and  there  is  nothing  m  tti* 
which  reqaires  the  plaintiff  to  specify  in  his  eomplaiat 
is  the  individoal  interest  of  each  owner  or  defendant. 

There  is  no  other  question  in  the  case  which  we  de^ 
necessary  to  examine;  and  no  error  appearing  in  the 
script,  tfie  judmient  and  order  are  affirmed. 

We  concur:  Myrick,  J.,  Thornton,  J.  ' 


Depabtment  No.  1. 


[Filed  March  30,  1881.]  ] 

No.  6621.  i 

DOLAN,  Respondent,  vs.  SGANLAN,  Appellant 

BmoKiB^— CoMT&AOT — Pboposaii — GoMioBsioii.  In  an  action  far  the  re 
of  oommissionB  alleged  to  be  due  for  selling  propeiij  of  dafa 
EM,  that  plaintiif  must  show  that  he  was  employed  to  make  Hi 
that  in  pursuance  of  his  employment  he  fonnd  a  purchaser  in  t 
tion  ready  and  willing  to  complete  the  purchase  on  the  terms 
upon.  The  compensation  of  a  broker  is  earned  by  finding  &  suj 
purchaser  ready  and  willing  to  enter  into  a  yalid  f^ontrat't  for  It 
chase  upon  the  terms  fixed  by  tide  owner,  and  ha^ng  introdnee 
a  one  to  the  owner  as  a  purchaser,  he  is  not  deprived  of  his  ri 
compensation  by  the  owner  negotiating  the  contract  him  sell. 
proposal  is  made  by  one  party  to  a  contract  it  mii&t  be  wholly  &c 
by  the  other,  and  must  be  absolute  and  identical  with  the  tens! 
proposal.  Hence,  where  defendant  proposed  to  plaintiff  tb 
latter  should  receive  a  commission  for  selling  hi»  tnine*  resenn 
righi  to  sell  it  himself,  and  the  defendant  himaeli  sold  the  mine 
that  plaintiff  was  not  entitled  to  any  commission. 

Appeal  from  the  Fourth  District  Ooort,  of  the  Cit; 
County  of  San  Francisco.  ^ 

B.  J.  Wilson,  for  respondent.  ^ 

L.  Quint,  for  appellant.  ( 

MgKee,  J.,  delivered  the  opinion  of  the  Court:         ' 

This  case  arises  out  of  an  action  to  recover  certain  coi 
sions  which,  it  is  claimed,  the  defendant  agreed  to  f 
the  plaintiff  for  selling  certain  mining  property. 

The  complaint  alleges  that  the  defendant  was  the  owi 
a  mine  in  Mariposa  County,  called  the  Golden  Virgin  i 
that  he  employed  the  plaintiff  to  sell  it  for  him;  th 
agreed  to  pay  plaintiff  for  his  services  in  making  a  3&I 
sum  of  $5,000;  and  that  the  plaintiff  did,  in  pursuance  c 
employment,  on  the  twentieth  day  of  May,  1877,  neg 
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B  a  sale  of  the  mine  to  one  C.  W.  Thomas  for 
the  defendant  refuses  to  pay  him  his  commis- 
r. 

tions  of  the  complaint  are  denied  by  the  answer, 
[kelow  gave  judgment  in  favor  of  the  plaintiff. 
loved  for  a  new  trial,  upon  the  grounds,  among 
mffieieucy  of  the  evidence  to  justify  the  decision 
;  and  the  same  is  against  law.  The  evidence 
nent  in  this: 

:  it  failed  entirely  to  show  or  establish  any  con- 
3r  between  the  plaintiff  and  the  defendant, 
said  evidence  failed  to  show  that  plaintiff  found 
for  said  mine. 

the  evidence  does  show  that  the  defendant 
ored  the  purchaser  and  actually  sold  the  mine 
[ded  and  unassisted  by  the  plaintiff." 
Q  for  a  new  trial  was  denied,  and  from  the  order 
t  the  defendant  appealed. 
in  an  action  for  brokerage  or  commissions  for  a 
property,  two  things  are  necessarv  to  be  estab- 
t»  that  the  plaintiff  was  empldyed  to  make  the 
that  in  pursuance  of  his  employment  he  found 
Lti  a  situation  ready  and  willing  to  complete  the 
terms  agreed  upon.  (McOaridk  vs.  WoocUief,  20 
i21;  MxMletmi  vs.  Mndla,  25  Cal.  76;  Phdan  vs. 
[b,  306,) 

by  the  record  that  in  the  year  1876,  the  defend- 
ged  in  opening  the  mine  referred  to,  and,  at  the 
rying  to  sell  it.  While  so  engaged  he  availed 
e  proffered  services  of  the  plaintiff,  who  resided 
iseo,  to  buy  for  him  certain  articles  of  machinery 
[np  mill,  which  he  was  putting  up  on  the  mine, 
rd  them  to  him.  He  had  bonded  the  mine  to  a 
bars  were  examining  it  with  the  view  of  purchas- 
ey  all  failed  him;  and  becoming  anxious  to  sell, 
b  the  requisite  means  to  develop  it,  he  wrote  to 
kB  Bixteenth  day  of  January,  18y7,  as  follows: 
want  is  means  to  open  the  mine  properly,  or  to 
*  Now  I  would  like  you  to  see  it,  and  you 
party  to  buy,  so  as  you  could  make  $6,000  or 
would  like  you  to  make  it  sooner  than  any  one 
you  answer  this  I  will  tell  you  in  my  next  letter 
ike  for  the  mine.  *  *  *  Write  soon  and  let 
fon  can  get  parties  to  buy.  But  I  reserve  the 
is  soon  as  I  can." 
to  this  letter  the  plaintiff  wrote  on  the  twenty- 
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second  of  January,  1877,    *    *    *     "  If  I  can,  I  will  go  i 
and  see  you  and  probably  be  able  to  do  sometliiDg  for  jo^ 
*    *    *    Let  me  know  when  you  write  again  how  much 
will  take  to  put  an  incline  from  the  tunnel  to  the  mllL     L 
me  know  all  the  particulars,  and  your  lowest  price  for  tl 
mine.    You  know  it  will  be  secret  between  you  and  I. 
only  w^nt  to  know  how  to  work.     I  will  do  my  very  best  f 
you."     On  the  fourteenth  of  March,  1877,  defendant  wrc 
again  to  the  plaintiff  as  follows:    ''I  must  sell  the  umie 
part  of  it.    *    *     *    There  is  fine  rock  in  the  level  whc 
the  vein  is  solid,  but  I  can't  get  it  without  a  pump,      T 
mine  is  a  good  one,  but  the  opening  of  it  is  heavy  on  me. 
you  can't  get  more  than  $15,(KX),  let  it  go  and  I  will  give  y 
$5,000." 

These  letters  evidence  a  proposal  by  the  defendant  and 
acceptance  by  the  plaintiff.  Tne  acceptance  was  of  the  wlii 
of  the  terms  of  tne  proposal;  for  where  one'  proposes 
another  a  contract,  it  must  be  wholly  accepted  or  rejecti 
it  cannot  be  accepted  with  a  difference  of  terms.  (Sin 
vs.  Catlin,  35  Ala.  611).  An  acceptance  must  be  absol 
and  identical  with  the  terms  of  the  proposal,  Wh 
tiierefore,  the  plaintiff  accepted  the  terms  contained 
the  letters  of  the  defendant,  the  letters  constituted  a  bind 
executory  contract  between  the  parties,  bj  the  terms 
which  the  plaintiff  engaged  himself  as  a  special  broker  to  \ 
the  mine  for  defendant,  with  the  measure  of  his  brokerage 
compensation  fixed  and  agreed  upon,  reserving  to  the  dele 
ant  himself  the  right  to  sell. 

Within  the  scope  and  warrant  of  the  terms  of  this  conti 
the  plaintiff  had  authority  to  sell,  but  this  authority 
limited  by  the  right  reserved  by  the  defendant.     Under 
right  the  defendant,  if  he  sold  the  mine,  would  not  be  lit 
to  pay  the  plaintiff  commissions;  he  undertook  only  to 
for  a  sale  effected  through  the  agency  of  the  plaintiff.      1 
right  existed  in  the  defendant  independent  of  the  reserva 
of  it  in  the  contract;  for  a  party  who  employs  a  broke: 
sell  real  estate  may,  notwithstanding,  negotiate  a  sale  I 
self,  and  if  he  does  so  without  any  agency  of  the  broker 
is  not  liable  to  him  for  commission.     To  earn  his  comi 
sion  the  broker  must  be  an  efficient  agent  in,  or  the  pro 
ing  cause  of,  the  contract.    (McGlave  vs.  Paine^  49  N,  X . 
Wylie  vs.  Marine  NtUiomil  Bank,  61  N.  T.  415.) 

Now,  the  mine  was  actually  sold  to  the  person  referred 
in  the  pleadings,  on  or  about  the  twentieth  of  Kay,  1 
for  $20,000,  $5,000  of  which  were  paid,  and  the  balance 
secured  by  a  promissory  note,  payable  in  eight  moBtha, 
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thereof  secured  by  a  mortgage  upon  the  mine. 
ntlff  did  not  find  the  purchaser,  nor  make  the 
sist  or  co-operate  in  making  it,  nor  was  he  the 
kuse  of  it.  The  defendant  himself  negotiated  and 
t  entirely  independent  of  the  plaintiff.  It  is  true 
\  some  conflict  in  the  testimony  upon  the  subject, 

substantial.  There  is  a  great  preponderance  of 
» in  fayor  of  the  defendant.  The  plaintiff  himself, 
XLOoy,  says:  '^I  have  brought  this  action  for 
ng  to  me  for  his  (the  defendant)  selling  the  mine. 
he  money  if  he  sold  the  mine."  He  admits  that 
>ke  to  the  purchaser  about  buying  the  mine,  and 

wholly  unacquainted  with  the  man  until  intro- 
n  by  the  defendant  ^ter  the  mine  had  been  sold. 
Lomas,"  he  says,  ''bat  was  not  acquainted  with 
bout  tiie  twelfth  or  fourteenth  of  May,  or  along 

when  I  had  an  introduction  to  him.'*  Nor  did 
mpt  to  see  him  about  purchasing,  although  he 
are  of  the  fact  that  the  defendant  had  been,  for 
tha,  trying  to  negotiate  with  Thomas  for  a  sale. 

''I  did  not  go  down  to  see  Thomas  to  push  this 
ise  I  thought  1  had  other  better  parties  than  Mr. 
his  time;  men  who  would  giye  more."  And  he 
dd  that  he  had  anything  whateyer  to  do  with  the 
ter  it  had  been  negotiated  and  closed  by  the  de- 
fter that  he  claimed  that  he  had  found  Thomas  as 
,  because  he  had  written  to  the  defendant  to  come 

city  and.  sell  the  mine  to  any  one  who  would  buy. 
3stion,  namely:    ''And  you  claim  that  you  dis- 

Thomas  as  a  purchaser  of  the  mine;  that  it  was 
ir  efforts?"  he  answered:  "On  the  last,  when  a 
was  made  and  the  purchase  closed,  I  claim  that  I 
m  that  I  wrote  for  the  defendant  to  come  down  to 
le  of  this  mine  with  any  man  that  would  giye  us 
ms*"  On  the  first  of  May  he  had  written  to  the 
bat  he  had  sold  the  mine,  or  was  in  a  fair  way  to 

New  York  company  for  $30,000,  and  he  wrote: 
either  haye  to  come  down  or  send  me  a  power  of 
eu  I  notify  you."  But  on  the  fourteenth  of  May 
;ain  to  the  effect  that  nothing  could  be  done: 
i  come  down  right  away,  and  if  we  cannot  sell  it 
:ow  some  money  upon  it.  *  *  *  I  do  not  see 
ler  thing  for  you  to  do  than  to  come  down  to  the 
3  Bome  arrangement,  for  I  haye  no  authority  to 

ts  to  sell  to  a  New  York  company  were  made  on 
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the  plaintiff's  behalf  by  one  with  whom  he  had  promised 
diviae  his  eomraission  in  case  he  eifected  a  sale.  But  1 
Baid  to  him  at  the  same  time,  '*  If  we  do  not  sell  within  ad 
or  two  or  get  some  one  interested  in  the  proper^  to  examii 
it,  Scanlan  (the  defendant)  will  sell  it  to  Mr.  Thomas,  ai 
there  is  no  commission  in  it  for  us/* 

The  defendant,  after  these  letters,  came  down  to  San  Fra 
Cisco,  and  finding  that  plaintifl'  had  not  and  could  not  efff 
a  sale,  he  resumed  negotiations  with  Thomas  and  sold  tl 
mine  to  him.  In  these  negotiations  the  plaintiff  did  not , 
any  way  participate. 

Of  course,  if  the  plaintiff  had  found  Thomas,  as  a  pi 
chaser,  and  brought  him  and  the  defendant  together,  or 
he  had  told  Thomas  that  the  mine  was  for  sale,  and  the  c 
fendant  that  Thomas  wanted  to  buy,  and  if,  under  these  c 
cumstances,  the  defendant  had  taken  the  negotiations  of  sj 
into  his  own  hands,  and  effected  a  sale,  he  could  not  reft 
to  pay  the  plaintiff  the  stipulated  commission.  The  co: 
mission  of  a  broker  is  earned  by  finding  a  suflicient  pnrchaj 
ready  and  willing  to  enter  into  a  valid  conti^act  for  the  pi 
chase  upon  the  terms  fixed  by  the  owner,  and  having  int 
duced  such  a  one  to  the  owner  as  a  purchaser,  he  is  not  i 
prived  of  his  right  to  commission  by  the  owner  negotiati 
the  contract  itself,  {3l€Ckwe  vs.  Paine,  supra;  ILyon 
Mitchdl,  36  N.  Y,  235;  Jeweti  vs.  Emson,  2  Bobt.  167.)  I 
none  of  these  things  were  done  by  the  plaintiff.  No  posit 
act  or  word  proceeded  from  him  which  originated,  aided, 
co-operated  m  the  negotiations  with  Thomas,  or  in  the  fi 
transaction  of  sale  to  him.  The  testimony  of  the  plain 
upon  that  subject  concludes  him. 

Unquestionably  the  plaintiff',  personally  and  jointly  wit 
third  pai%,  expended  some  time  and  labor  in  trying  to  f 
a  purchaser  and  to  negotiate  a  sale,  but  his  efforts  vrere 
successful,  and  after  the  sale  had  been  made  by  the  defei 
ant  he  rendered  some  services  to  the  defendant  by  iutrod 
ing  him  to  a  lawj^er  who  supervised  the  papers  of  the  s 
which  had  been  prepared  by  the  attorney  of  the  puroLiu 
But  these  services,  rendered  after  the  sale,  were  not  *  *  wit 
the  encompassment  and  drift  "  of  the  plaintiff's  employTni 
and  none  of  the  services  which  were  rendered  wen  i 

to  the  sale.    Neither  for  them,  nor  for  his  unsuccess  i  k 

in  finding  a  purchaser,  is  the  plaintiff'  entitled  to  oomtnidsi 
The  essence  of  his  contract  was  the  obtaining  of  a  pnrchai 
{Lincoln  vs.  McClatchiiiy  36  Con.  136.) 
Judgment  and  order  reversed. 
We  concur:  Ross,  J.,  McKinstry,  J, 
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In  Bank. 


[FUed  March  28,  1881.] 
No.  6459. 

ATTER  OF  THE  ESTATE  OF  W.  H.  MOORE, 

Deceased. 

?iTinoN — Estoppel — SdooiasioN.  A  deed  executed  by  a 
at  '*  all  her  right,  title  and  interest  in  the  real  estate  left 
said  husband/'  does  not  conyey  her  right  to  a  homestead  or 
er  from  claiming  a  homestead  out  of  the  property  left  by  her 
1.  Such  deed  only  conveys  the  interest  in  the  property  which 
>w  acquires  by  succession  under  the  law.  A  homestead  right 
ft  right  which  vests  under  the  law  by  succession.  The  home- 
for  the  benefit  of  the  widow  and  minor  children.  Hence  it  is 
ial  that  the  petition  for  setting  apart  the  homestead  was  filed 
If  of  the  widow  alone;  it  being  sufficient  to  put  the  homestead 
ings  in  motion,  the  Co;irt  will  protect  the  interests  of  the 
bildren. 

•om  the  Probate  Court,  Santa  Cruz  County. 

fc  McCann,  for  appellant. 
I,  for  respondent. 

r.,  delivered  the  opinion  of  the  Court: 

in  appeal  from  an  order  denying  the  application 
w  of  deceased  that  a  homestead  be  set  aside.  The 
sard  in  Department  Two  of  this  Court,  and  its 
\  filed  October  7,  1880.  Subsequently  an  appli- 
the  case  be  heard  by  the  Court  in  bank  was 
d  such  hearing  has  been  had.  We  are  satisfied 
rrectness  of  the  opinion  of  the  Department.  The 
to  be  set  aside  snould  be  for  the  benefit  of  the 
such  of  the  children  of  the  deceased  as  shall  be 
le  date  of  the  brder  setting  it  aside.  It  seems  to 
ial  that  the  petition  of  the  widow  was  on  behalf 
[one.  Her  petition  was  sufficient  to  set  the  pro- 
L  motion,  and  the  Court  will,  where  there  are 
ren,  see  that  their  interests  are  protected. 
;  to  Section  1485,  C.  C.  P.,  it  may  well  be  said 
iguage  there  used  is  quite  clear  if  applied  to  a 
leclared  in  the  lifetime  of  the  spouses;  but  if  an 
made  to  apply  it  to  a  probate  homestead,  the  lan- 
ite  obscure,  ^  not  meaningless.  ''Persons  suc- 
'  purchase  or  otherwise,  to  the  interests,  rights 
f  successors  to  homesteads,  or  to  the  right  to  have 
set  apart,"  etc.     Does  that  language  embrace  the 
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idea,  "  successors  to  the  right  to  have  homesteads  set  apart*' 
If  80j  there  is  no  meaning  in  it;  there  is  no  such  thing  as  a 
heirship  to  have  a  probate  homestead,  though  there  may  I 
heirship  after  the  property  has  been  set  aside.  Does'  tl 
language  embrace  the  idea,  **  succeeding  by  purchase  ( 
otherwise  to  the  interests  of  successors  to  homesteads"?  \ 
so,  the  words  are  equally  meaningless,  because,  as  stated  i 
the  opinion  of  the  Department,  nothing  which  is  the  subiei 
of  sale  vests  prior  to  the  setting  apart.  It  is  true  there  is 
right  to  apply,  and  there  is  equal  power  in  the  Court  1 
designate  this  or  the  other  piece  of  land ;  no  interest  in  au 
parcel  of  land  vests  until  the  action  of  the  Court.  In  the  ca^ 
of  a  declared  homestead,  an  instance  can  be  put  where  thof 
words  would  apply,  viz. :  A  dies,  leaving  a  widow,  a  hom 
stead  having  been  declared  in  his  lifetime;  the  widow  ther 
upon  has  a  title  to  the  homestead,  and  the  right  to  apply  i 
have  it  admeasured  and  set  apart  to  her;  before  doing  s 
she  conveys  the  homestead  property,  or  dies  leaving  heir 
in  such  case  her  grantees  or  heirs  (as  the  case  may  be),  su 
ceeding  "  by  purchase  or  otherwise  *'  to  her  homestead  righ 
L  e.,  the  property  which  came  to  her  as  survivor,  may  appl 
to  have  the  homestead,  or  rather  that  which  was  the  honi' 
stead,  but  is  no  longer  a  homestead  (having  passed  out  < 
and  beyond  the  scope  of  a  homestead,  and  become  propen 
discharged  of  its  former  character),  set  apart  to  them  out  o 
removed  from  the  administration  of,  the  estate  of  A,  deceasei 
But  an  attempt  to  apply  those  words  to  a  probate  homestea 
would  not  readily  find  a  solution.  If  a  widow^  die  befoi 
applying  for  a  probate  homestead,  any  right  to  apply  whic 
she  might  have  had  is  gone;  no  person  succeeds  to  th: 
right;  no  adult  child  of  hers  can  have  a  right;  no  minor  chil 
can  have  any  right  increased  by  her  death;  therefore  thej 
can  be  no  such  thing,  under  this  statute,  as  successor  to  tl 
right  to  have  a  probate  homestead  %et  apart.  We  are,  ther 
fore,  of  opinion  that  the  section  does  not  apply  to  the  cai 
before  us.  It  might  be  said  that,  even  if  the  Legislature  i 
tended  that  a  right  to  apply  for  a  probate  homestead  was  tl 
subject  of  bargain  and  sale,  it  was  not  intended  that  any  le; 
interest  than  the  entire  right  could  be  acquired  by  a  vend© 
for,  if  one  of  the  parties  entitled  to  apply— say  the  mother  i 
minor  children — could  sell  her  right,  and  the  grantee  appl; 
such  grantee  would  be  entitled  to  the  possession  of  the  bom 
stead  as  against  the  mother,  and  would  have  a  joint  intere 
with  the  children  to  the  exclusion  of  the  mother,  which  wx>u! 
be  repugnant  to  the  very  idea  of  a  homestead.  It  being  tl 
object  of  the  Legislature  to  provide  for  a  homestead^  u  mi^^ 


The  Pacipio  Coast  Law  Journal. 


301 


me  for  the  family,  we  cannot  hold  that  the  statute 

r  that  purpose  shall  have  the  construction  and 

stroring  the  object  in  view. 

^ent  and  order  are  reversed,  and  the  cause  re- 

r  further  proceedings. 

ur:   Bharpstein,  J.,  Morrison,  C.  J.,  McKee,  J., 

,  J,,  Thornton,  J. 

in  the  judgment,  upon  the  ground  last  stated  in 

I  of  Mr.  Justice  Myrick:  Boss,  J. 


In  Bank. 


[Filed  March  28,  1881.] 
No.  6458. 

LITTER  OF  THE  ESTATE  OF  W.  H.  MOORE, 

Deceased. 

Lbill  of  ^ale  of  all  the  personal  property  owned  by  a  widow,  **a8 
law  of  her  said  husband,"  does  not  estop  her  from  having  such 
ty  set  apart  for  the  nse  of  the  family. 

rom  the  Probate  Court,  Santa  Cruz  County. 

d-  McOann,  for  appellant. 
Hail,  for  respondent. 

J.,  delivered  the  opinion  of  the  Court: 
^n  appeal  from  an  order  denying  the  application  of 
of  deceased  that  certain  personal  property,  being 
)m  execution,  be  set  aside.     The  general  facts  as 
Lth  of  the  deceased  and  the  family  surviving  him 

in  crise  No.  6459.  The  widow,  on  the  third  day 
husband's  deaih,  and  before  administration,  ex- 
he  children  of  the  deceased  b;^  the  former  marriage 
zhikl  being  then  unborn)  a  bill  of  sale  of  all  the 
ropertj  owned  by  her  '*  as  heir  at  law  of  her  said 
tV^iJliam  H.  Moore."  It  is  claimed  that  this  bill  of 
1  estop  her  from  having  any  of  the  property  now 

For  the  reason  stated  in  the  opinion  in  Estaie  of 
.  6459^  and  because  the  bill  of  sale  is  in  terms 
its  effect  to  any  interest  which  she  might  take  as 
law,  the  judgment  and  order  are  reversed  and  the 
mded  for  further  proceedings. 
3ur:  Sharpstein,  J.,  Morrison,  C.  J.,  McKee,  J., 
r,  J.,  Boss,  J.,  Thornton,  J» 
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Supreme  Court  of  the  United  States. 

October  Term,  1880. 


No.  171. 

THE  CONNECTICUT   GENEKAL  LIFE  INSUEi 
COMPANY,  Appellant, 

CHAKLES  A.  ELDEEDGE. 


FaacaABB  or  Pbopebty  Impbopeblt  Keleassd  fbom  Mobtoaoe 
Knowlei>ok  of  such  Impbopkb  Bel  bask.  Where  &  piirehftaer 
mortgagee  or  trnstet^  of  u  trunt  dt^ed  stands  in  the  same  pc 
taken  u  deed,  witli  information  at  the  tiiue  that  a  prior  luortgi 
trtutee  of  a  prior  trust  tked  has  relefl»ed  the  prop4?Tty  from  th^ 
gage  or  trust  withuut  payment  u(  the  notea  secured,  or  their  suj 
or  express  authority  fr^im  the  holder  of  Buoh  notes,  ituch  pv 
will  take  the  property  subject  to  any  equitable  right  of  the  he 
the  notes  to  secure  the  payment  of  which  the  prior  mortgage  « 
deed  wan  eieciit*?d. 

A  Claim  Ashkbtki*  within  tuk  Time  Ai.i.owed  by  Law,  whkn  xo  I 

BIjK     HlOHTB     HAVE     iNTEBVENEn,    W     NOT     StAUI,       The    chlim 

holder  of  a  note  secured  by  mortgage  to  cancel  a  release  of  ih< 
gage  executed  without  his  cousent,  und  without  payment  of  hi 
is  not  atale  if  asaerttd  within  the  period  allowed  by  law,  aud  n< 
of  bon/t  Jide  purchasers  have  intervened  to  render  iriequita 
assertion  of  his  lieu. 

Appeal  from  the  Supreme  Court  of  the  Distri' 
Oolmnbia. 

Mr.  Justice  Field  delivered  the  opinion  of  the  Cotii 

In  NoYember,  1871,  John  Van  Kiswick  sold  and  con 
certain  real  property  in  the  city  of  Washington,  of  whi 
then  was  the  owner,  to  one  George  B.  Cobum,  for  ihi 
of  $7,734.40,  for  which  the  latter  gave  his  three  promi 
notes,  each  for  $2,578  J3,  payable  respectively  in  on< 
and  three  years  after  date,  with  interest*  To  secure 
notes  Coburn  executed  to  one  William  H.  Ward  a  d< 
trust  of  the  property.  This  deed  authorized  Ward, 
default  in  payment  of  either  of  the  notes,  to  sell  the 
erty,  and  upon  full  payment  of  the  notes,  and  not  othai 
to  release  and  reconvey  the  property'  to  Cobum.  The 
was  recorded  the  same  month.  In  February,  1872,  C* 
sold  and  conveyed  the  property  to  one  Edwin  E.  3Ia; 
subject  to  the  deed  of  trust. 
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)72,  two  persons  by  the  names  of  Aistrop  and 
ly  borrowed  of  the  complainant,  Eldredge, 
bicli  they  gave  their  note,  payable  in  sixty  days, 
iral  security  delivered  to  nim  two  of-  the  three 
mm  before  mentioned,  which  had  been  en- 


m. 


r  following,  Mayhew,  who  had  subdivided  the 

sixteen  lots,  upon  eight  of  which,  fronting  on 
tireet,  houses  were  then  being  constructed,  ap- 
^oonecticut  General  Life  Insurance  Company, 
igent  at  Washington,  John  G.  Bigelow,  for  a 
CN);  and  through  him  the  loan  was  effected,  and 
deed  of  trust  upon  each  of  the  eight  lots.  To 
Dau,  it  became  necessarv  to  have  the  existing 
i  upon  the  property  discnarged.  The  company 
e  the  property  as  security  with  any  prior  lien 
addition  to  the  deed  of  trust  to  secure  Cobum's 
perty  was  then  subject  to  a  prior  deed  of  trust, 
a  former  owner  to  secure  the  sum  of  $7,000. 
i  company  left  the  matter  of  investigating  the 
rmiuing  as  to  the  sufficiency  of  the  security  to 

was  specially  instructed  to  see  that  the  com- 
s  first  lien  upon  the  property.  He  employed 
nistee  of  the  Cobum  deed,  to  examine  and 
be  title.  Li  compliance,  it  would  seem,  with 
hes,  and  in  conjunction  with  Van  Biswick,  who 
melf  as  the  holder  of  the  first  note  of  Cobum, 
be  consent  or  knowledge  of  the  complainant, 
the  other  two  notes,  Ward  executed  a  deed  of 

property.     It  is  to  set  aside  this  deed,  as  a 
e  rights  of  the  complainant,  that  the  present 
bt. 
lain  from  the  evidence  contained  in  the  record 

in  the  course  of  his  inquiries  as  to  the  condi- 
property,  became  fully  acquainted  with  the 
he  deeds  of  trust,  and  learned  that  the  notes 
not  paid.  The  deeds  were  on  record,  and  he 
^  take  notice  of  them.  The  deed  of  Cobum 
e  notes,  and  limited  the  power  of  the  trustee 
!  property.  He  was  in  terms  authorized  to 
^convey  it  only  upon  the  full  payment  of  the 
t  otherwise.  The  deed  showed  the  time  the 
nn,  and  that  by  their  terms  they  were  not  then 
paid  at  the  time — or,  what  would  be  deemed 
tirrendered — the  trustee  had  no  authority  to 
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execute  the  release.  It  was  not  sufficient  that  the  orig 
payees  of  the  notes  joined  in  the  instrument,  or  consentei 
its  execution.  So  far  as  they  had  parted  with  the  no 
they  were  denuded  of  power  over  the  subject. 

li  is  not  necessary  to  express  any  opinion  as  to  the 
thority  of  a  trustee  to  release  property  conveyed  to  hin 
anjr  time,  where  no  such  restriction,  as  in  the  present  c 
is  in  terms  placed  upon  his  power.  We  confine  our 
guage  to  the  precise  point  before  us.  Here  there  wa£ 
authority  on  the  part  of  the  trustee  to  execute  the  c 
until  payment  of  the  notes  was  made.  The  fact  of  t 
non-payment  being  known  to  Bigelow,  the  agent  of 
insurance  company,  knowledge  of  it  must  be  imputed  to 
company,  his  principal,  and  both  must  be  charjged  y 
knowledge  of  the  law,  and  the  consequent  inability  of 
trustee  at  the  time  to  release  the  properly. 

To  prevent  misapprehension,  it  is  proper  to  state  tha 
do  not  wish  to  intimate  any  opinion  upon  the  general  q 
tion  whether  a  purchaser  of  property  may  not  rely  up< 
release  of  a  previous  mortgage  or  trust  deed  found  upon 
official  records  of  the  district  where  the  property  is  situ 
without  further  inquiry,  where  he  has  no  knowledge  of 
non-payment  of  the  indebtedness  secured;  but  what  we  ] 
is,  that  where  a  purchaser  (and  a  mortgagee  or  trustee 
trust  deed  stands  in  the  same  position)  takes  a  deed- 
information  at  the  time  that  a  prior  mortgagee  or  trusts 
a  prior  deed  has  released  the  property  from  the  mortgag 
trust  without  payment  of  the  notes,  or  their  surrendei 
express  authority  from  the  holder  of  them — such  purcli 
will  take  the  property  subject  to  any  equitable  right  of 
holder  of  the  notes  to  secure  the  payment  of  which 
mortgage  or  trust  deed  was  executed. 

As  to  the  position  that  the  complainant  is  barred  oi 
relief  he  askis  by  laches  in  asserting  his  claim,  we  dc 
think  there  is  any  force  in  it.  The  company,  as  air 
stated,  must  be  deemed  to  have  kno>vn  of  the  want  of  pi 
in  the  trustee  to  release  the  property  from  the  Cobum  d 
and  it  does  not  lie  in  its  mouth  to  object  that  the  comp 
ant  did  not  sooner  seek  to  set  aside  the  priority  of  lien 
gained;  nor  can  it  aver  that  his  claim  to  have  the  instrui 
canceled  by  which  this  priority  was  secured  is  a  stale 
when  asserted  within  the  period  allowed  by  law,  ant 
rights  of  third  parties  as  bona  fide  purchasere  have  i 
vened  to  render  inequitable  the  assertion  of  his  original 

Decree  affirmed. 
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District  Oomt  of  the  United  States, 

AND  FOR  THE  DISTRICT  OF   CALIFORNIA. 


August  Term,  1880. 


SHAINWAU)    (as    Assignee    in    BAKKatrprcv    of 
D,  Cohen  &  Co.,  j^nd  of  Loijis  S,  Schoenfeld,  Isaac 
^rD  Simon  Cohen,  Bankrupts),  Plantiff, 
vs. 
HARRIS  LEWIS.  Respondent. 


In  Equity. 

PTBACY — CoiAjJJSVrS   Jui>GMSNT — FlCTITIOCra    InDEBTSDNXBB^ — 

TED  AxTK-DATBD   NoTBs»     Where  uit'iobers  of    nu  insolvent 

th  iutetit  to  defraud  firm  creditors,  conspired  with  ii  perBon 

d  the  firm  wan  indebted  in  only  a  small  amount  to  have  an 

.x,>f  l^^vied  OD  the  firm  property,  and  a  judgment  to  be  Uken 

i  and  ante-datecl  firm  iiot«s  fabricatod  for  the  purporie, 

tt^r  to  htm  all  the  firm  property  then  in  tratisiin,  and  for 

ii     tirm  held  lulls  of  lading;  and,  in  pursuance  of  such  con- 

]u  lament  was  recovered,  the  firm  property  sold  ou  execution 

in  by  the  plaintiff  in  the  collusive  Rnit,  and  the  remaining 

I'  of  the  firm  secretly  transterred  to  him:   Held^  that  he  was 

I  the  AsaiKneet^  in  bankruptcy,  as  representative  of  the  fixm 

*♦  for  the  Tftlne  of   all  of  the  firm  property  so  fraudulently 

I  by  him,  and  will  he  decreed  a  truRtee  of  such  propertj^  and 

X)C6eds  for  the  benefit  of  the  firm  creditors  represented  by  the 


Jritienden,  for  plaintiff. 
ffighton,  for  respondent. 

J.: 

lain  ant  seeks  by  his  Bill  in  Equity  to  have  a  certain 
xecutioni  sheriff's  sale  and  other  proceedings  in  a 
X  the  Nineteenth  District  Court  of  this  State,  entitled 
H  VS.  Louis  H,  Schmafeld,  haac  Newman  and  iiijtwn 
red  to  be  a  fraud  upon  the  creditors  of  the  iiim  of 
Cohen  At  Co.,  and  upon  the  complainant,  as  their 
bankruptcy,  upon  Simon  Cohen,  and  upon  said 
hat  it  be  declared  and  decreed  that  certain  promia- 
upon  which  the  suit  was  brought,  to  wit:  a 
r,0(-)U,  a  note  for  $8,000  and  a  note  for  $5,000,  were 
nd  void  as  against  said  firm  for  want  of  consideration; 
be  declared  and  decreed  that  certain  transfers  of 
of  lading,  promissory  notes  and  other  property,  to 
mt  by  said  Schoenfeld  and  Ne^vman  were  fraudulent 
Against  the  creditors  of  said  firm,  upon  the  complain- 
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ant  as  tiieir  assignee,  and  upon  Simon  Cohen  one  of  the  ii 
thereof;  also,  that  it  be  declared  and  decreed  that  the  res] 
is  a  trustee  for  the  benefit  of  the  complainant,  of  all  the  i 
bills  of  lading,  accounts,  merchandise,  chattels  and  other  j 
obtained  by  said  Lewis  through,  or  by  means  of  said  ad 
tachment,  judgment,  execution,  or  sheriff  *8  sale,  or  trai 
or  delivered  to,  or  received  by  him  from  said  Schoenfe] 
said  Newman,  or  from  any  other  persoOj  and  also  for  such 
and  other  relief,  etc.;  also,  for  an  injunction  and  writ  of  i 

The  facts  and  circumstances  which  constituted  the  fr 
particularly  and  fully  set  forth  in  the  bilL  Its  allegat 
BUfitained  beyond  all  doubt  or  denial  by  the  proofs. 

It  is  perhaps  not  easy  to  imagine  a  grosser  case  of  coi 
by  merchants  of  fair  repute  to  cheat  and  defi'aud  their  ei 
or  one  where  the  proofs  could  be  more  convincing  and  ii 
able. 

The  testimony  is  very  voluminous.     But  the  eTidene 
tablifth  the  fmud  is  that  of  seven   witnesses  only,  viz: 
Newman,    Hyams^  Schoenfeld,  Naphtaly,  Sharp    and   ] 
nearly  all  of  whom  were  active  participants  in  the  frauc 
at  its  inception  or  during  its  progress,  or  at  its  cunsumm 

I  shall  not  attempt  to  give  a  detailed  account  of  the 
transactions  by  which  the  respondent  at  the  instance  anc 
aid  of  Newman  and  Schoenfe]  d,  two  of  the  three  membex 
firm,  succeeded  in  getting  possession  of  the  entire  asset 
partnership  to  the  exclusion  of  all  its  eastern  and  foreign  c 
and  of  nearly  all  Its  creditors  in  this  State.  It  will  be  s 
to  state  the  nature  and  effect  of  the  fraudulent  conspin 
in  a  general  way  the  means  by  which  those  objects  were  a 

The  firm  of  Schoenfeld,  Cohen  &  Co.  was  composed  < 
partners  J  Louis  S.  Sehoenfeld,  Isaac  Newman  and  Simon 
Its  capital  was  $30,01K),  contributed  ($15,000  each)  by  Scl 
and  Newman.  Cohen  was  to  contribute  for  a  certain 
his  skill  and  experience  in  the  business,  and  thereafter  to 
$15,000  to  the  capital,  or  pay  interest  on  such  portion  th< 
he  should  fail  to  fiuTiish.  Each  partner  was  to  be  at  H 
draw  $250  per  month  for  personal  expenses. 

In  January,  1877,  it  was  deteimined  between  Schoenl 
Newman  that  the  former  should  proceed  ti>  the  Eanten 
and  Europe  to  procure,  if  possible,  a  large  stock  of  g 
credit* 

Aware  that  their  credit  would  depend  upon  their  t 
standing  here,  and  knowing  that  if  the  tiTie  condition  < 
affairs  was  disclosed  Mr.  Schoenfe  Id  *s  expedition  woul 
abortive  J  they  presented  to  one  of  the  banks  of  this  citj 
statement  of  their  profits  and  business  affairs,  sustained 
entries  in  theii*  books  as  to  their  profits  and  the  amount  o\ 
loaned  to  the  firm  by  Newman,  Having  thus  firmly  estt 
their  credit,  Schoenfeld   proceeded  to   the  Eastern  SU 
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d  succeeded  in  purchasing  goods  U>  the  amoimt  of 
ijCKM),  cost  price. 

:  the  time  the  false  credit  was  obtained  and  Mr. 
irted  for  Europe  to  make  his  purchasea,  it  was  the 
fewman  and  Schoenfeld  to  cheat  the  foreign  cred- 
e  whole  price  of  any  goods  the  tirm  might  succeed 
by  false  pretenses  as  to  tlieir  hnancial  condition, 
at  project  wan  formed  after  Mr.  Schoenf eld's  return 
xly  appear.  It  is  certain,  however,  that  the  pre- 
fer the  perpetration  of  the  fraud  were  taken  im- 
iiis  arrival. 

feld  returned  to  this  city  early  in  June,  1877.  On 
g  day  he  met  Newman  by  appointment  at  their 
he  atfairs  of  the  firm  were  discussed ,  A  subaeciuent 
soon  after  held  at  which  Mr,  Wm.  Bremer,  Mr. 
r.  Lewis  were  also  present. 

I  understanding  of  the  agreement  entered  into  at 
Bome  explanation  is  necessary.  The  |15»0OCI  con* 
3  capital  of  the  firm  by  Schoenfeld  had  been  ob- 
by  a  loan  of  $8^000  from  an  old  friend  and  former 
.  H.  Bremer,  for  which  he  had  given  Ms  individual 
d  paid  in,  in  caah,  f  2,000.  The  remainder.  ?5,000^ 
wed,  on  his  Individual  uote, 'from  Newman,  who 
he  money  belonged  to  a  Mrs.  Alexander,  by  whom 
aced  with  him  for  investment.  Newman  liad  paid 
lole  of  the  $15,000  to  be  contributed  by  him  to  the 
lad  also  lent  the  firm  on  the  firm's  notes  $18,000. 
ere  then  held  by  the  London  and  San  Francisco 
been  hypothecated  by  Newman  to  secure  a  private 
K).  The  money  had  been  originally  obtained,  as 
ted  and  as  appears  to  be  the  fact,  from  the  respond- 
t  is  evidence  tending  to  show  that  Newman  had, 
aowledge  of  his  partners,  executed  a  note  in  the 
Lewis  for  $17,000  of  the  amount.  On  this  point  the 
jonflicting.  It  is  not  materiaL  For  the  note,  if 
a  fraud  upon  his  other  partners,  and  the  respond- 
that  the  firm  note  to  Newman  for  the  loan  was 
It  had,  in  fact,  been  transferred  by  Newman  to 
d  been  by  the  latter  lent  to  Newman  to  enable  him 
s  collateral  security  for  his  loan  from  the  bank. 
t  meeting  nothing  definite  was  effected.  At  the 
Mr,  Newman  explained  the  embarrassed  condition 
He  stated  that  he  owed  $20,000,  viz:  the  $18,000 
L>ned  and  $2,000  which  Lewis  had  loaned  to  the 
which  he  held  their  genuine  note;  that  Lewis  was 
i  in  the  world,  etc.,  and  he  insisted  that  he  should 
Mr,  Schoenfeld  replied  that  if  Lewis  was  to  be 
confidential  creditor  should  also  be  secured.  This 
to,  and  it  was  agreed  that  a  fii-m  note  for  $8,000 
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ebould  be  execiit€d  to  Bremer  *•  bo  that  the  $8,000  ehoi 
Yalid  against  the  firm  instead  of  against  an  IndiTidu&l 
in  caae  any  action  shonld  be  taken." 

This  waH  accortlingly  done  on  the  succeeding  dav*  " 
was  delivered  to  Mr.  Wm.  Bremer,  agent  for  H,  Bremer, 
to  hold  it  for  presentation  as  a  fii*m  debt  in  case  any 
brought  against  the  finn. 

Mr.  Bremer  did  not  then,  nor  at  any  time  up  to  the  tr 
cauBe,  surrender  the  intlividna!  notes  of  Schoenfeld  c 
given  by  the  latter  to  his  brother. 

A  few  days  BubBequently  Mr.  Schoenfeld  received  a 
tory  notice  froni  the  Anglo* Calif ornian  Banlc  to  make  ; 
firm's  indebtedness*  This  notice  be  communicated  to  2 
man.  A  meeting  was  at  once  held  to  make  arrangemeL 
consunimatiuii  of  the  fmud  which  was  in  contemplation 
held  in  the  pnvate  office  of  Lewis,  and  was  attended  hy 
feld,  Newman,  Lewis,  and  Mr.  Naphtaly,  as  legal  adr 
avowed  object  was  to  defraud  the  firm  creditors  by  pli 
entire  assets  of  the  fii*m  in  Lewis'  hands,  who  was  first 
Newman's  indebtedness  to  himself  and  the  firm's  ind« 
to  him  of  $2,000,  He  was  also  to  pay  Schoenfeld'a  i 
indebtedness  of  $8,000  to  Bremer,  and  also  the  balau 
indebtedness  of  $4,000  to  Newman  or  Mi's.  Alexander 
ever  should  remain  after  making  these  payments  was  ' 
vided  between  Newman  and  Bchoenfeld,  To  enable 
attach  the  property  of  the  firm  it  was  necessary  that  h 
appear  to  be  a  firm  creditor,  and  for  this  purpose  a  fiu 
ncation  of  firm  notes  was  required. 

At  Mr.  Naphtaly's  suggestion,  a  demand  note  for 
ante-dated  as  of  December  23,  1876,  was  drawn  up  ai 
by  Mr.  Schoenfeld  in  the  finn  name.  Mr.  Naphtaly, 
objected  to  the  form  of  the  note,  as  it  appeared  on  its  : 
long  overdue.  It  was,  therefore,  destroyed,  and  a  new 
was  made,  ante-dated  in  like  manner,  but  payable  si: 
after  date.  A  nota  was  also  made,  by  Mr.  Naphtaly's  \ 
favor  of  Mi*8.  Alexander  for  $4,000.  This,  too,  was  ai: 
These  notes  were  given  to  Mr.  Naphtaly  with  the  unda 
that  an  attachment  suit  should  forthwith  be  commen 
them^the  fabricated  firm  note  given  to  Bremer,  and  thi 
firm  note  for  $2,000  held  by  Lewis. 

The  note  for  $4,000  was  returned  on  the  same  evenii 
Naj)htaly,  who^  on  reflection,  preferred  that  the  tr 
should  iske  the  form  of  an  antedated  firm  giiai'auteo  oi 
f eld's  original  note,  rather  than  of  a  newly  fabricate* 
Mrs.  Alexander.  The  reason  assigned  for  this  prefer 
according  to  Schoenfeld,  that  when  there  was  a  gen^ 
theie  was  no  need  of  resorting  to  a  fabricated  one. 

The  dift'erence  either  in  morals  or  laws  between  fabri< 
entire  instrument  and  fabricating  and  antedating  a  firm  i 
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B  note  to  Newman,  he  did  not,  when  examined  as 
mpt  to  explain. 

sliminari^  preparations  for  carrying  into  effect  the 
igns  of  the  conspirators,  were  made  with  the  full 
the  respondent.  He  acted  as  their  chosen  and 
aent.  That  the  firm  was  insolvent  he  was  well 
^hoenfekl  testifies  that  a  few  days  before  Lewis 
to  him  and  Mr.  Newman  "  to  go  ahead  with  the 
a  thouffht  we  could  run  it,  and  he  would  give  us 
keep  it  up  for  a  year  or  two  longer  and  we  could 
credit  aiul  then  burst  up." 

ent  ileBigns  of  the  parties,  and  the  complicity  of 
ifessed  by  Mr.  Naphtaly  himself.  He  testifies  that 
:)enfeld  and  Lewis  desired  this  attachment  suit  to 
id  to  secure  all  the  property  of  the  firm  ofSchoenfeld, 
hj  means  of  that  9uit,  and  they  all  acted  in  concert 
imtil  Lewis  and  Schoenfeld  had  the  fight  in  the 

ly's  Test.  Trans,  p.  878-9. 

w  (hat  h'  was  going  to  make  more  than  his  claim,  and 
aTiything  for  outsiders" 
IfH  Test"  Trans,  p.  881. 

citouM  epithet  Mr.  Naphtaly  designates  the  whole 
n  and  Eastern  creditors,  whose  shipments,  arrived 
it  was  proposed  to  appropriate  without  the  pay- 
fle  dollar  of  the  purchase  money, 
ement  being  thus  completed,  the  $8,000  fiipa  note 
ands  was  obtained  from  him,  and  suit  was  brought 
4  Lewis  for  $41,000,  and  an  attachment  levied  on 
rade,  on  debts  and  accounts  of  the  firm. 
or  hesitation  seems  to  have  been  felt  by  any  of  the 
Lr  attorney  in  making  the  allegations  under  oath 
nstitute  these  proceedings. 

by  the  slieriff  of  the  stock  in  trade  of  the  firm,  ren- 
icticable  any  longer  to  preserve  the  secrecy  which, 
e,  had  been  carefully  guarded. 
and  the  agent  for  the  foreign  creditors  became 
pressing  in  their  demands  that  the  suit  should  be 

langer  which  threatened  the  success  of  the  plot  was 
1  of  bankruptcy  proceedings  before  a  levy  under 
[  execution  could  be  made. 

efore  thought  that  some  show  or  pretense  of  de- 
alt shouhl  be  made.  The  attorney  selected  by  Mr. 
this  purpose  was  Mr.  W.  H.  Sharp.  It  does  not 
t  this  time  Mr.  Sharp  was  informed  that  the  notes 
suit  waa  brought  had  been  fabricated,  and  that, 
ption  of  the  $2,000  note  to  Lewis,  they  represented 
tedneBB  of  the  firm.     But  he  did  know,  or  rather  he 
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Buppoeed,  that  a  fraud  on  the  Bankruptcy  Act  was  h 
That  the  suit  was  to  be  an  *'  amicable  ''  oue.  That  no 
waa  to  be  made  and  no  obstacle  interposed  to  prevent  th 
iff  from  obtaining  the  preferent^e  over  all  the  creditors  of 
whirh  the  suit  wa«  instituted  to  secure. 

The  foreign  creditors  of  the  tirm  were  represented 
Shainwald,  He  was  very*  anxious  that  the  suit  should  be 
ed,  and  was  distrustful  of  Schoenf eld's  assurances  that  a 
was  intended.  This  was  cl»ui muni ca ted  to  Mr.  Shai^j, 
plied,  "  I  know  Shainwald;  I  wiJl  speak  to  him;  bhn^ 
me,"  Mr*  Shaiuwald  was  soon  after  brou^'ht  to  Mr, 
oflice,  and  told  by  the  latt-er  that  tlie  suit  would  ba  d 
On  this  point  Mr.  Sharji's  testimony  is  as  follows:  • 

* '  Q.  Then  you  said  '  bring  him  to  me  *  ? 
Yes,  sir. 
Then  you  told  Mr,  Shainwald  that  the  suit  wouJ 


A, 

fended  ; 


That  I  was  employed,  and  would  defend  the  suit 

**  Q.  How  could  you  make  such  a  statement  if  you  i 
80  employed '? 

"A.  The  day  before  that,  it  was  understood  that  I  sli 
in  that  demurrer — make  that  defense, 

**  Q.  A  frivolous  demurrer  for  delay? 

**  A.  YeSj  sir;  that  is  so;  I  don*t  know  that  I  used  t 
defend;  I  may  have  said  so. 

**  Q,  What  made  you  tell  him  so  if  you  were  not  emp 
make  any  defense,  and  it  was  with  the  understandiug 
your  knowledge,  an  amicable  suit,  and  you  were  not  to^ 
the  plaintiff  in  getting  the  judgment  at  the  earliest  day,^ 
to  defeat  the  Bankrupt  Act  ?  ( 

**A.  The  object  was  to  assure  Mr.  Shainwald  thati 
proacihing  default  would  not  be  allowed  to  be  entered^ 
was  so  much  concerned  ab^jut. 

'•  Q.    Was  that  afali^dtood  T 

**  A.  I  was  /^rif  undt'r  amj  nbUgatitm  to  him^  I  ihoughl*^' 
Test,,  Trans,  p.  987,} 

With  regard  to  this  interview,  I^Ir.  Schoenfeld  testii 
Mr.  Sharp  told  Shainwald  that '  *  it  would  be  quit^  a  whij 
the  suit  would  come  up,  and  that  he  could  fight  it  for 
time;  and  that  Shiiinwald  left  tlie  o^ce  satisiied  that  hi 
have  ten  days,  and  that  he  would  have  enough  claims  f 
East  within  that  time  to  put  the  firm  into  bankruptcy, 
understood  privat^^ly,  however,  between  Newman  and  Sb 
myself,  that  instead  t if  the  usual  ten  days  allowed  on  ovi 
a  demurrer,  Sharp  should  take  onW  three  dayw.  Naphtaly 
ke  hadfij-ed  fhififj.'i  irifh  Sfmrp  when  he  emplot/ed  him.  Sfi 
taly  emploifed  Sharp  for  dtfendanl^i  in  the  I^wis  »uU,  an4 
he  had  an  undersianduuj  fo  take  jadymenl  in  three  dai/a  n 
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^  the  demurrer.    (Schoenf eld's  testimony,  Trans,  pp. 

lent  was  taken  accordingly. 

p's  assurances  do  not  seem  to  have  allayed  Mr. 
apprehensions.  He  still  continued  importunate  in 
on  Mr.  Schoenfeld  that  he  should  at  once  go  into 
jikruptcy.  He  had  discovered  that  there  were  only 
1  which  to  answer.  Unable  to  find  any  pretext  for 
dnwald's  importunities,  Schoenfeld  applied  for  ad- 
^aphtaly.  Schoenfeld  testifies  that  he  was  told  by 
y  to  ''  tell  him  (Shainwald)  that  Mr.  Shan>  had  neg- 
i  in  the  answer;  that  it  was  an  oversight  of  his  which 
d,  and  came  to  me  not  to  take  advantage  of  it.  For 
lo  not  let  him  get  any  papers  in  the  United  States 
rt  before  10  o'clock  in  the  morning."  (Trans,  p.  617.) 
presentations  with  regard  to  the  intended  defense  of 
B  made  to  Mr.  Belknap,  an  attorney  employed  by 

taly  himself  admits  that  he  really  intended  to  deceive 
in  regard  to  the  maUer,  and  make  him  believe  thai 

as  employed  to  defend  the  suit,     (Trans,  p.  913.) 
however,  was  assured  that  it  should  receive  a  pro 

'  whatever  sum  the  goods  might  bring  at  the  sale  on 

ered  somewhat  minutely  into  these  repulsive  details 
and  deception  because  they  were  necessary  to  show 
lite  or  cavil  the  fraudulent  and  collusive  character 
ad  the  sham  defense  that  wa^  made  to  it. 
kps  hardly  necessary  to  add  that  Mr.  Sharp,  the  at- 
efendants,  sent  his  bill  to  and  was  paid  by  Lewis, 

^ment  made  with  the  banks  for  a  pro  rata  share  of 
of  the  sale  on  execution,  made  it  for  the  interests 
irators  that  Lewis  should  bid  them  in  for  the  lowest 
e. 

vas  spared  to  accomplish  this  object.  Only  the  in- 
Etdvertisements  were  published,  and  but  little  oppor- 
ifforded  to  the  public  to  ascertain  the  value  and 
e  goods.  But  a  private  inventoiy  with  the  cost  prices 
s  made  out,  and  given  exclusively  to  Mr.  Lewis, 
made  to  discourage  other  parties  from  bidding,  and 
of  the  store  were  sold  by  the  floor,  and  not  in  lots, 
re  been  most  advantageous. 

I  succeeded  in  becoming  the  purchaser  for  a  sum 
in  comparison  with  the  market  value  of  th^  goods, 
^ssary  to  recount  in  detail  the  remaining  steps  taken 
ite  the  fraudulent  designs  of  the  parties. 
>  say  that  by  various  methods  Lewis  succeeded  in* 
ssession  of  almost  the  entire  assets  of  the  firm,  in- 
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eluding  tlie  bills  of  lading  for  the  goods  purchased  abroad  1 
Schoenfeld.  Nothing  has  ever  h^en  paid  to  any  of  these  ere 
itors. 

Several  months  having  elapsed,  ^Ir.  Schoenfeld  became  ii 
patient  for  the  payment  to  Mr.  Bremer  of  the  |8,000  promis* 
as  his  eliare  of  the  pluBder.  To  this  Lewis  demurred.  A  quarr 
ensued,  and  Schoenfeld  disclosed  the  whole  affair  to  Mr*  Cohe 
who  seems  to  have  been  up  to  that  time  ignorant  of  its  re 
nature. 

Legal  advice  was  at  once  taken,  and  Mr.  Crittenden,  Bolicii 
for  complainant  in  the  present  suit,  on  behalf  of  Cohen  request* 
of  Mr.  Sharp  to  consent  to  his  substitution  as  attoruey  lor  Cohe 
or  that  Sharp  should  unite  with  him  in  a  motion  t^o  set  aside  t1 
judgment.  Mr.  Sharp  declined  both  propositions,  although  3 
was  advised  by  Mr.  Crittenden  of  the  nature  and  origin  of  tl 
fabricated  notes  upon  which  judgment  had  been  recovered,  ai 
was  informed  that  Cohen  had  never  been  served  with  process 
the  suit,  and  had  been  kept  in  ignorance  of  the  proceedings. 

Mr.  Critteuden  thereupon  determined  to  move  in  the  Nin 
teenth  Court  that  he  be  substituted  as  attorney  for  Cohen »  as 
that  the  judgment  be  set  aside.  The  motion  was  according 
made  on  affidavits  allegiug  in  substance  what  has  been  prov^ 
in  this  cause,  and  narrated  in  this  opinion.  The  motion  w 
opposed  by  Mr.  Naphtaly  assisted  by  Mr.  Sharp,  who  furnish^ 
him  with  an  affidavit  and  gave  him  **  all  the  co-operation  in  1: 
power  that  the  judgment  shoidd  staud." 

Mr.  Sharp  stat-es  that  his  reason,  or  one  of  his  reasons  for  th; 
was  tliat  the  rights  of  other  persons  were  concerned.  WH' 
asked  to  whom  he  referred,  he  replied  that  he  referred  to  H 
Lewis. 

The  motion  to  set  aside  the  judgment  was  denied  by  the  Con; 

The  uiotion  to  siibstitute  has  never  been  decided. 

On  the  twentj'-sixtli  day  of  April,  1878,  a  voluntary  petiti' 
in  bankruptcy  was  filed  by  Cohen  and  Schoenfeld  under  wlu 
the  firm  wa«*  adjudicated  bankrupt.  Mr.  Shainwald  was  sn 
sequently  appointed  assignee  and  the  present  suit  was  commencf 

No  comment  is  necessary  upon  the  facts  related  in  the  foi 
going  nan-ative.  They  exhibit  as  flagrant  a  case  of  gross  and  c 
liberate  fraud  upon  creditors  as  can  well  be  imagined. 

The  fraud  derives  an  additional  heinousness  from  the  fact  tl 
a  Court  of  justice  was  made  the  instriLment  of  its  perpetrati 
by  its  own  officers,  whose  highest  professional  duty  wbjq  to  c 
mean  themselves  uprightly  before  it,  and  to  Bcrupulouslj  abeif 
from  all  attemps  to  deceive  or  impose  upon  it. 

The  Court  was  not  only  induced  by  falsehood  and  deceit  | 
render  judgment  for  the  plaintiff  in  a  collusive  suit,  brought 
fictitious  demands,  but  it  was  prevented  from  correcting  its  ©ri 
'by  the  strenuous  opposition  of  both  the  attorneys,  supported 
their  own  affidavits.  ( 
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Like  these  are  suffered  to  pass  without  exposure 
B  legal  profession  will  rapidly  decline  in  public 
i^horitj  of  the  Courts  will  be  weakened,  and  even 
law  itself,  without  which  free  institutions  are  im- 
«  gradually  but  surely  destroyed, 
^rpetrated  in  this  case  are,  Uierefore,  more  than 
[g.     They  rise  to  the  bad  eminence  of  a  public 

amount  of  the  decree  I  have  sought  to  ascertain 
e  firm's  assets  which  came  into  the  possession  of 
The  nature  of  the  inquiry  forbade  the  hope  of 
lie  result.  I  have  indicated  in  a  memorandum 
Jecree  the  various  items  of  which  the  aggregate 
composed.  To  enumerate  them  here  and  to  give 
Btimonjr  in  regard  to  them,  would  greatly  increase 
IB  opimon  alr^Gidy  longer  than  I  could  have  wished. 
ps  not  be  thought  unreasonably  long  when  it  is 
kt  Uie  testimony  in  the  case  covers  more  than 
idred  written  pages.  Besides,  non  sunt  loTiga  guibus 
miere  posts. 
,  1880. 


[FUed  March  30,  1881.] 

No.  231. 

LTNWAID,  Assignee  in  Bankbuptcy,  etc., 
vs. 
HABBIS  LEWIS. 


In  EQurnr. 

IN  Equitt  iB  obtained  agauist  a  defendant  for  a  sum  of 
L  execution  has  been  returned  ansatisfted,  a  Oonrt  of  equity 
ction  of  a  bill  alleging  that  the  defendant  has  secreted  his 
od  in  disposing  of  the  same  with  the  avowed  intent  of  de- 
le complainant,  and  deprii^ng  him  of  the  fruits  of  his 

pmying  an  injunction  and  receiyer.  It  is  not  necessary  in 
to  particularly  describe  the  assets,  whether  equitable  or  not, 
«  reached,  and  a  Oonrt  of  equity  will  issue  an  injunction, 
reoeiTfir,  and  compel  an  assignment  of  all  the  property  of 
mt,  when  such  action  is  necessary  to  defeat  the  fraudulent 
the  defendant. 

>  fipon  such  a  showing  to  the  Court  by  petition  in  the  orig- 
writ  of  sequestration  may  not  issue  ? 
r  under  such  an  original  decree,  and  upon  the  showing 
ioned,  the  Court  has  not  the  power  to  issue  an  injunction 
m  order  for  a  receiyer  and  assignment,  without  requiring 
inMit  to  file  a  so-called  creditor's  bill,  or  to  wait  for  the  re- 
&iei!iition  unsatisfied? 


1 
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Opinion  on  motion  to  revoke  appointment  of  receiver.        i 

James  L,  €riUendeifi,  for  plaintiff. 

,  for  respondent.  , 

Hoffman,  J,: 

On  the  fifth  daj  of  November,  1880,  a  decree  was  enterei 
this  Court  against  the  above  named  respondent,  by  which  he 
adjudged  to  have  obtained  possession  of  the  funds  of  the  ba 
nipt  firm  of  which  the  complainant  is  assignee,  by  fraud  and  cti 
sion^  and  by  means  of  fraudulent  and  collusive  Judgments  aga 
the  firm  founded  on  fictitious  debts. 

He  waSj  therefore,  decreed  to  be  a  trustee  for  the  complaiJ 
of  all  aucli  funds,  and  was  required  to  pay  over  to  the  comp] 
ant  the  amount  thereof  as  ascertained  by  the  decree. 

On  this  decree  an  execution  was  issued  and  returned  ujisi 
fied. 

A  bill  was  thereupon  filed  by  the  complainant  setting  f 
the  previous  proceedings  in  the  cause,  and  averring  that 
spondent  had  procured  a  homestead  to  be  declared  upon  his  \ 
— had  sold  valuable  real  estate  and  threatens,  intends  ai 
about  to  leave  and  depart  the  United  States,  and  take  and  carry; 
him  all  his  money  and  other  property,  with  the  intent,  object, 
pose  and  design  of  preventing  the  same  from  being  levied  upc 
applied  in  satisfacton  of  said  decree,  and  with  intent  to  hxi 
delay  and  defraud  this  complainant  of  the  moneys  and  pro^ 
to  which  he  is  entitled  under  said  decree. 

That  since  the  enrolling  of  said  decree  the  respondent 
secretly  transferred  a  large  part  of  his  property  to  diverB 
sons,  and  has  secreted  the  remainder  of  his  property  wid 
intent  and  design  aforesaid,  and  to  prevent  said  property 
being  seized  on  execution  or  secured  or  applied  to  satisfy 
decree. 

That  the  respondent  has  stated  and  declared  to  divera  pe: 
that  he  had  ho  fixed  his  property  that  it  could  not  bd  seix 
satisfy  said  decree. 

That  the  respondent  has  propert}^  debts  and  other  ^uj 
interests  to  the  value  of  $90,000,  exclusive  of  all  just  prior  c 
thereto,  which  the  complainant  has  been  unable  to  reacli  \>^ 
cution. 

That  the  action  is  not  commenced  by  collusion  witli  r©^ 
ent  or  with  any  other  person  for  the  purpose  of  protectin 
property  or  effects  of  the  respondent  against  the  claims  of 
creditors. 

The  bill  contains  the  usual  prayer  for  an  injunction  foi 
ceiver  and  for  other  relief. 

Upon  this  bill  an  injunction  was  issued  and  a  receiver  appc 
to  snow  the  respondent  was  ordered  to  make  an  assigmenfe 
his  property  and  effects. 

This  he  at  first  refused  to  do  and  was  committed  for  cout 
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[uent  day  he  executed  the  assignment,  which,  by 
Goiirt,  remained  in  the  custody  of  the  clerk  until 
Qd  decision  of  the  present  motion  to  vacate  the 
ng  a  receiver,  and  for  the  execution  of  the  assign- 

i  htm  accordingly  been  made  and  argued. 
m  the  grounds: 

bill  of  complaint  herein  does  not  disclose  any 
md  for  the  appointment  either  of  a  receiver  or 

n  the  facts  disclosed  in  the  affidavits  and  papers 
le  appointment  of  a  receiver  or  referee  is  unneces- 
tiee  of  motion  states  ''  that  it  is  based  upon  the 
e  respondent  herein,  with  copies  of  which  you  are 
d,  and  upon  all  and  singular  the  records,  papers, 
e^lings  in  this  suit." 

ug  of  the  motion  an  amended  bill  was  presented 
I  affidavit.  It  is  unnecessary  to  detail  at  length 
It  is  sufficient  to  say  that  they  corroborate  the 
the  bill,  and  of  the  affidavits  in  support  of  it,  and 
LctB  tending  to  show  the  absolute  necessity  for 
^  appointment  of  a  receiver  to  prevent  the  loss  to 
Mt  of  the  property  and  assets  of  the  respondent, 
^t  funds  invested  by  him  in  the  goods,  wares,  and 
ontained  in  a  certain  store  in  the  State  of  Nevada 

d  biU  further  alleges  the  institution,  in  the  State 
a  collusive  suit  by  a  pretended  creditor  of  the 
unded  on  a  fraudulent  and  fictitious  indebtedness, 
hiive  the  proceeds  of  said  trust  funds  in  the  Stat^ 
ed  and  sold  under  execution,  and  with  the  design 
le  laying,  and  defrauding  the  complainant. 
^ffitions  are  true,  or  even  partially  true,  a  stronger 
ippdintment  of  a  receiver  could  not  well  be  im- 

Dourt  can  interpose  in  the  most  summary  manner 
Qt  will  be  remediless,  and  its  decree  abortive. 

to  set  aside  the  order  for  the  appointment  of  a 
t  based  on  any  denial  of  the  facts  alleged  in  the 
kvits,  of  which  a  siunmaiy  has  been  given. 

on  the  denial  of  the  jurisdiction  of  a  Court  of 
d  the  relief  prayed  for. 

led  that  the  jurisdiction  exercised  in  the  Courts  of 
w  York  to  entertain  what  the  counsel  denominates 
di tor's  bill "  is  entirely  the  creature  of  the  stat- 
ate. 

odentlv  of  those  statutes  equity  could  only  enter- 
's bill  filed  for  the  purpose  of  removing  fraudulent 
or  obstructions  to  the  service  of  an  execution 
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against  real  or  personal  property,  or  for  the  purpose  of  Buh 
ing  equitable  assets  to  tne  operation  of  the  e^Lecution  whei 
same  had  been  returned  unsatisfied,  and  the  legal  ren 
thereby  shown  to  have  been  exhausted.  But  it  is  cout^i 
that  in  such  cases  the  eqidtable  assets  must  be  described  am 
dicated  in  the  bill,  or  in  a  supplemental  or  amended  bill  il  e 
wards  discovered. 

It  is  also  contended  that  the  bill  in  this  ease  must  be  conaiil 
precisely  as  if  founded  on  an  ordinary  mouey  judgment  at 
and  that  no  notice  can  be  taken  of  the  fact  establiBhed  b] 
original  decree  that  the  demand  arose  out  of  a  fraud  and 
spiracy  of  the  grossest  kind,  and  that  the  respondent  has 
adjudged  a  trustee  of  the  funds  thus  fraudulantly  obtained 
appropriated.  All  jurisdiction  to  arrest  a  fraudulent  judgi 
debtor  in  the  execution  of  an  avowed  purpaae  to  trauBlar,  aei 
and  make  way  with  his  property,  in  order  to  defeat  the  clai 
his  judgment  creditor,  is  denied  unless  the  creditor  can  desi 
and  indicate  the  secreted  property.  And,  even  in  that  case, 
less  the  position  of  counsel  is  misapprehended)  the  propeii 
described  must  be  equitable  assets  which  cannot  be  reache< 
an  execution  at  law. 

But  in  this  state  eqidtable  assets  can  he  reached  by  an  execi 
at  law. 

The  aid  of  equity  to  reach  such  assets  when  known  wouW 
be  reqidred,  and  the  jurisdiction  of  the  Court  to  entertain  c 
tor's  bills  would  be  limited,  if  the  position  of  counsel  1>6  cor 
to  bills  of  the  first  class  above  mentioned,  viz. :  bills  ^ed  i 
move  obstructions  or  impediment  to  an  execution. 

I  think  it  can  be  shown  that  the  contention  of  counsel,  tha 
eqidty  jurisdiction  exercised  bv  the  Court  of  chancery  in 
York  was  exclusively  derived  from  the  Revised  Statutes  of 
State,  is  an  erroneous  view  of  the  origin  and  foundation  of  { 
jurisdiction. 

The  point  was  elaborately  considered  by  the  Yice-Chanc 
in  Storm  vs.  WaddeU,  2  Sandf.  Ch.  R.  510-12.  In  that  caa 
observes:  "  The  practice  of  filing  bills  in  this  Court  by  uni 
fied  judgment  and  execution  creditors,  which  has  become  so 
established  and  familiar,  is  usually  referred  to  the  revised  sta 
as  to  its  origin.  (2  R.  S.  173-4.)  The  statute  is  undoubl 
sufficient  to  sustain  all  the  argument  that  was  presented  in 
port  of  the  effect  of  such  a  suit;  but,  as  I  desire  to  refer  to  * 
prior  to  that  time  when  the  revised  statutes  went  into  O] 
tion,  I  will  advert  briefly  to  the  earlier  history  of  this  juri 
tion. 

"  The  power  of  the  Court  of  Chancery  to  aid  in  reuit 
fraudulent  impediments  in  the  way  of  levying  on  the  pen 
property  liable  to  execution,  or  selling  the  real  estate  o: 
debtor,  is  an  old  established  ground  of  juriBdietion,  whi 
not  in  question  here. 
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in  those  cases  was  auxiliary  to  the  carrying  into 
procesB  of  the  law  courts,  and  differed  from  our 
it,  now  under  consideration,  in  this,  that  in  the 
iside  a  fraudulent  conyeyance  of  land,  so  as  to 
c»  a  judgment,  the  bill  need  not  allege  anything 
he  recoven'  of  the  judgment;  and  where  it  was  to 
bstnictioii  affecting  movable  property,  it  was  only 
Jlege  fin  execution  issued  to  tne  county  where  the 

was  situated;  while  in  the  creditors'  bill,  against 
Breeta  and  things  in  action,  the  creditor  must  show 
f  an  execution,  and  its  regular  return  unsatisfied. 
%m  of  ^^yadervB.  Hodden  (5  J.  C.  R.  280),  Chancellor 

sustained  a  creditor's  suit  of  the  description  now  in 
[loneyB  in  the  hands  of  Hadden,  transferred  to  him 
r — the  transfer  being  fraudulent  against  creditors. 
was  affirmed  by  the  Court  of  Errors  in  November, 
US.  654).  A  majority  of  the  Court,  with  Chief  Jus- 
and  Mr.  JuBtice  Woodworth  (the  latter  delivered  the 
linlon),  concurred  in  holding  that  the  case  was  one 
[ged  equitable  cognizance,  and  the  reasoning  of  the 
plieable  as  well  to  the  case  of  funds  being  in  the 
is  as  to  the  case  decided. 

that  in  Donavan  vs.  Fin  (Hopk.  R.  59-77),  decided 
',  1823,  the  Chancellor  omitted  to  follow  the  result 
m  in  Hadden  vs.  Spader,  and  viewed  the  latter  as  a 
and  fraud.  But  1  submit  with  great  respect  that 
ich  more  in  the  decision  than  was  acceded  to  it  in 

Fin,  The  goods  assigned  in  Hadden  vs.  Spader 
d  converted  into  money  five  months  before  Spader 
1  judgment,  so  that  there  was  no  property  on  which 
i  could  have  been  a  lien.  It  was,  then,  the  plain 
itor  having  things  in  action  in  the  hands  of  a  third 
equity  deemed  it  unjust  that  either  the  one  or  the 
I  withhold  them  from  the  payment  of  his  creditors. 
trine  of  Donavan  vs.  Fin  has  not  been  followed  in 
:e,  nor,  bo  far  as  I  have  seen,  approved  by  more  than 
There  is  abundant  evidence  tbat  it  was  not  deemed 
e  with  the  decision  of  the  highest  Court,  in  Hadden 

And,  aside  from  the  books,  I  know  from  my  own 
i  it  waB  disregarded  prior  to  the  time  of  the  Revised 

[lowing  ca^es  the  contrary  was  decided,  or  opinions  to 
ven:  In  Wf'ed  vs.  Fierce,  9  Cowen,  72^-727 — decided 
)r  Walworth  when  Circuit  Judge,  sitting  in  equity, 
827;  Beck  vs.  Burdett,  1  Page,  305,  January,  1829; 
'FeUU,  1  Id.  427 — affirmed  on  appeal  in  December, 
d.  618,  G21^'25;  and EdmesUm  vs.  Lyde,  1  Paige,  673, 
829. 
rman  vs.  Qrover,  4  Paige  23,  affirmed  11  Wend.  187, 
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the  bill  was  filed  in  1828  to  reach  the  things  in  action  ^amgn 
as  the  goods  of  Grover  dh  Ounn,  and  the  decree  was  made  agai 
both  species  of  property  without  discriminatioo,  although 
case  was  most  desperately  contested  throughout.  The  Chan 
lor  repeated  the  doctrine  of  the  above  cases,  at  page  33  of  4  Pa 
and,  as  recently  as  in  1844,  he  reiterated  it  in  Farnfiam  vs.  Oa 
hell,  10  Paige,  601.  See,  also,  the  Revisers' Kotea,  in  intrcMluc 
the  provisions  on  the  subject,  which  are  contaiiied  in  the 
Statutes.     (3  R.  S.  669,  2d  ed.) 

"  I  may,  therefore,  assume  that  by  the  law  of  this  State,  as  '< 
tied  more  than  twenty  years  before  this  case  arose,  an  unsA 
fied  execution  creditor  had  a  right  to  file  a  bill  in  this  Cour 
compel  payment  of  his  debt  out  of  the  equitable  interests 
things  in  action  of  the  judgment  debtor.  {Storvi  vs.  Waddel 
Sandf.  Ch.  R.  510-12.)" 

The  authorities  cited  by  the  Assistant  Vice-Chancell  or  stroi 
support  his  reasoning;  and  I  am  justified  in  holding  that,  by 
ancient  usages  of  Courts  of  equity  as  understood  in  New  ^ 
prior  to  the  Revised  Statutes,  chanceiy  *' woiild  assist  a  jii 
ment  creditor  at  law  in  discovering  and  reaching  personal  pi 
erty  which  had  been  placed  in  other  hands;  and  that  it  mad« 
difference  whether  that  property  consisted  of  r hones  in  aclkfi 
money  or  stock."    (2  Kent's  Com.  561.) 

In  Donavan  vs.  Fin,  the  point  decided  was,  that  *  *  where 
subject  of  a  suit  is  exclusively  legal,  equity  has  no  jurisdictio 
enforce  or  give  a  better  remedy;"  that  is,  to  seize  upon  and 
ply  to  the  payment  of  the  debt  eqidtable  assets,  which  could 
be  reached  by  execution  at  law. 

In  Fetiit  vs.  Chandlery  3  Wend.  624,  the  same  point  arose  i 
dentally,  though  it  was  not  decided;  but  the  Chief  Justice  s 
*'hi8  impressions  were  that,  under  the  existing  law  (1829),  a 
fendant  is  not  bound  to  answer  as  to  property  which  never 
within  reach  of  an  execution;  that  he  could  only  be  called  o 
respond  as  to  such  property  as  he  has  fraudulently  withdr 
from  the  operation  of  an  execution. ' ' 

In  Haddm  vs.  Spader,  Mr.  Justice  Woodworth  held  that  a  ji 
ment  creditor  after  exhausting  the  remedies  given  by  law  c< 
reach  the  trust  property  of  his  debtor  by  the  aid  of  a  Coiu 
equity,  and  that  he  could  resort  to  the  debtoit^  i^fo(^ks  and  < 
due  to  him,  even  when  the  stocks  were  not  purchased  or  th^  i 
created  by  means  of  the  property  fraudulerdy  vithdraum  /rem 
judgment  of  the  creditor.  To  these  views  Chief  Justice  S|^e; 
gave  his  explicit  sanction. 

Chancellor  Sandford  was  of  opinion,  as  we  have  seen,  thai 
relief  could  only  be  given  in  ctoes  which  were  themselve 
equitable  jurisdiction  involving  fraud  or  tniBt,  or  seekin 
subject  to  the  satisfaction  of  a  judgment,  praparty  in  i 
liable  to  execution  by  removing  a  conveyance  which  opermte 
a  fraudulent  impediment  to  the  execution.  ^ 
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.  Chandler,  the  Chief  Justice,  Mr.  J.  Marcj  and 
land  declined  to  express  any  final  opinion  as  to 
boundary  of  jurisdiction,  for  the  power  to  grant 
most  extent  it  was  pushed  in  the  case  of  Hodden 
I  about  to  become  in  a  veiy  few  days  a  part  of  the 
Imprudence  of  New  York  "by  legislative  recogni- 

IS  decided  in  December,  1829.    The  Key.  Statutes 
into  operation  January  1, 1830. 
bar  does  not  demand  any  attempt  on  my  part  to 
i  disputed  question  as  to  the  jurisdiction  of  Courts 
Q  which  so  eminent  judges  naye  differed,  for  the 

State  permits  all  choses  in  action  and  equitable 
ached  by  execution  of  law. 

>n,  therefore,  to  the  jurisdiction  chiefly  relied  on  by 
uford  in  Dcnavan  vs.  Finn,  cannot  here  be  raised, 
ireover,  in  this  case  is  not  a  bill  to  reach  equitable 

It  is  a  bill  for  an  injunction  and  receiver  to  pre- 
dant  from  secreting,  conveying  away,  and  convert- 
ey,  property  which  is  justly  subject  to  execution 
^erty  which  is  in  whole  or  in  part  the  proceeds  of 
fraudulently  obtained  and  converted  by  him.  It 
:  and  baffle  the  execution  of  an  avowed  purpose  to 
ree  of  this  Court  and  to  render  it  fruitless  to  the 
reditors  whom  he  has  defrauded, 
stdon  upon  which  the  conflict  of  opinion  arose  in 
ms,  so  far  as  the  United  States  Courts  are  con- 
auUioritatively  settled. 

'  Public  Works  vs.  Col.  College  (17  Wall.  530),  the 
^  says:  **  The  jurisdiction  of  a  Court  of  equity  to 
>erty  of  a  debtor  justly  applicable  to  the  payment 
i ven  where  there  is  no  spec&c  lien  on  the  property, 

td  that  even  if  a  Court  of  equity  has  jurisdiction  to 
f  every  description  in  aid  of  a  judgment  creditor, 
so  where  the  assets  are  indicated  in  the  bill,  and 
D  authority  upon  mere  general  allegations,  such  as 
!d  in  this  bill,  to  enjoin  the  defend^t  or  to  compel 
:  of  all  his  property  to  a  receiver  appointed  by  the 

Qded  that  the  mode  of  proceeding  adopted  in  this 

iar  to  the  State  of  New  York,  where  it  grew  up 

les  framed  by  Chancellor  Walworth,  to  carry  into 

risions  of  the  revised  statutes  of  that  State  with  re- 

or's  bills. 

lid  seem  that  Mr.  J.  McLean    entertained  bills 

bill  in  this  case  without  hesitation. 

t  al.  vs.  Clark,  (4  McLean  18),  the  bill  alleged  that 

ot  had  equitable  things  in  action  and  other  property 
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vhicb  cannot  be  reached  bj  execution,  and  that  he  also  had  el^ 
diif'  to  him  by  pers07i.K  u}i  known .  " 

The  Be  allegations  are  a8  general  and  unepecific  as  those  con- 
tained in  the  bill  under  consideration,  but  the  bill  was  neverthe- 
less entertained. 

It  is  asserted  by  counsel  that  this  jurisdiction  waa  taken  under 
a  statute  of  Michigan,  mniilar  to  that  of  Kew  York,  Buttlw 
Court  expreaalj  repudiated  the  notion  that  a  State  statute  can 
confer  jurisdiction  in  equity  upon  the  Courts  of  the  United  States, 
although  the  latter  may  adopt  modes  of  proceeding  and  partictiljir 
remedies,  when  the  cause  is  i^ithin  their  jurisdiction  and  the  pro- 
ceeding adopted  are  conformable  to  the  general  principles  bv 
which  Courts  of  equity  are  governed.  And  with  respect  io  the 
case  before  it  the  Cotirt  observes: 

"  The  jurisdiction  is  appropriate  to  chancery,  and  may  be  er- 
ercised  where  there  in  no  i^ecial  ntatuie.  Similar  relief  is  given  in 
England.  1  Vernon  398;  1  P,  Wma,  445;  2d  Dickens  575;  Am- 
bler, 79-455;  20  Johns,  568;  2  Johns,  Ch.  283-296;  4  Id,  691/* 

In  PdfU  vs.  Chnndler,  before  cited,  tlie  bill,  after  alleging  judg- 
ment obtained,  execution  issued,  and  return  of  nuUa  bona,  pro- 
ceeded, to  state  that  *  *  for  a  long  time  before  the  I'ecovery  of  the 
i'uidgmentsPettit  had  transacted,  in  his  own  name,  business  to  « 
arge  amount  in  New  York  and  was  possessed  of  great  property 
and  that  he  had  not  pretended  «r  given  out  that  he  had  becomt? 
insolvent,  or  had  lost  any  property,  but  that  just  before  the  re- 
covery of  the  judgments  in  favor  of  the  complainant  he  had  su<l 
denly  stopped  doing  business  in  his  own  name  with  the  avowed  in 
tention  of  preventing  the  complainant  from  obtaining  satisfaction 
of  his  judgments;  that  he  had  so  placed  his  property  that  none  of  it 
was  left  Tisihle  so  as  to  be  taken  upon  execution,  with  the  intent 
to  defraud  the  complainant;  and   it  particularly  charged   thikt 
Pettit,  at  the  tiling  of  the  second  supplemental  bill  ic€[»  possesged 
of  real  or  personal  property^  tyr  other  jrroperly  of  same  name  or 
nature,  to  a  large  amount;  that  he  was  possessed  uf,  or  entitled 
to  public  stocks,  to  dock  in  baitki^^  or  other  incorporated  oooi* 
panics  and  to  rents  in  real  estate;  that  he  held  bills  of  e\ehAli«, 
promissory  notes  and  choses  in  action  to  a  large  amount;  and  taftt 
property^  real  or  ijermnal,  was  held  by  others  in  trust  for  him,  and 
by  colorable  title.      The  bill  stated  and  enumerated  particular 
acts  of  fraud  which  it  charged  upon  the  defendant,  and  concluded 
by  praying  a  fuU  answer  and  discovery,  and  that  the  defendant 
might  be  decreed  to  satisfy  the  judgments  obtained  againnt  him* 
and  that  sufficient  of  his  property  be  set  apaii  for  that  purpose*'* 

The  striking  similarity  of  these  allegations  to  those  of  the  bUl 
tinder  consideration  cannot  escape  notice.     The  case  ip 

on  appeal  from  an  order  of  the  Chancellor  allowing  e  :i9 

to  the  answer.  It  was  argued  by  eminent  counael,  but  it  Juea 
not  appear  to  have  occurred  to  them,  or  to  any  member  of  the 
Courts  that  the  bill  was  demurrable  because  it  did  not  parties 
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rtli  and  describe  the  property  which  it  alleged  had 
led  or  conveyed  away  in  trust  for  the  defendant 
ble  title,  and  the  discovery  of  which,  and  its  appro- 
satiBfaetion    of    the  complainant's  judgment,  was 

^  Marey ,  in  delivering  his  judgment  in  this  case,  says : 
g  the  juriadicfcion  of  the  Court  of  chancery  to  the 
uit"}  that  have  ever  been  assigned  to  it,  power  it  cer- 
Lnd  axercieea  didly,  of  requiring  answers  to  such 
B  the  appellant  in  this  case  has  wholly  omitted  to 
aB  answered  imperfectly."  (p.  623.) 
Evas  decided  in  December,  1829. 
f^  vs.  Storms  (Ubi.  Sup.)  the  practice  in  cases  of 
k  is  stated  as  follows: 

ling  the  bill,  an  injunction  is  taken  out  and  served 
pcena  to  answer,  restraining  the  debtor  from  parting 
lis  property  or  effects  until  the  further  order  of  the 
for  the  better  protection  of  the  property  and  its 
nto  money,  a  receiver  is  speedily  appointed,  who, 
der  of  the  Court,  is  vested  vrith  aU  such  property,  or 
at  specific  portions  of  it  to  pay  the  complainant's 
sts,  and  all  prior  claims  upon  the  same;  and  the 
mpelled  to  tiadgn  and  deliver  such  property  to  the 
ler  the  direction  of  a  Master  of  the  Court." 
lod  vs,  Clark,  4  Paige,  477,  Chancellor  Walworth 

cases  of  creditors'  bills  where  the  return  of  execution 
resuppoBes  that  the  property  of  the  debtor,  if  any 
be  misapplied,  and  entitles  the  complainant  to  an 
I  the  first  instance,  it  seems  to  be  ahnost  a  matter 
appoint  a  receiver  to  collect  and  preserve  the  property 
Utigation,  and  where  the  sworn  bill  of  the  complain- 
at  he  has  an  equitable  right  to  all  the  funds  and 
he  defendant  to  satisfy  his  debt,  and  if  the  right  of 
ant  m  not  denied  by  the  defendant  in  answer  to  the 
3r  a  receiver  there  can  be  lio  good  reason  why  the 
should  not  hi».ve  a  receiver  appointed  to  preserve  the 
n  vraste  and  loss.  Indeed,  this  Court  has  already 
^  it  is  the  duty  of  a  complainant  who  has  obtained 
I  upon  such  a  bill  restraining  the  defendant  from 
s  debig  or  disposing  of  property  which  might  be 
te  or  deterioration  to  apply  to  the  Court  and  have 
appointed  without  any  unreasonable  delay.  (See 
ey^,  2  Paige  R.  343.) 

ruMcient  anBii'er  to  such  an  application  to  say  there 
tnj  property  to  project  as  the  complainant  proceeds 
of  cost8  if  there  be  no  property,  and  if  there  is 
he  receiver  to  take  the  defendant  cannot  be  injured 
Qtment.'' 
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In  Edmeston  vs.  Lyde,  the  Chancellor  says:  "  The  princ 
being  established  that  every  species  of  property  belonging 
debtor  may  be  reached  and  applied  to  the  satisfaction  of 
debts,  the  powers  of  this  Court  are  perfectly  adequate  to  c 
that  principle  into  full  effect."  (1  Paige  Ch,  641,  decider 
1829.     See,  too,  25  Barb.  R.  663.) 

The  text-writers  lay  down  the  same  principle  passim,  1 
Barbour  says: 

**Upon  a  creditor's  bill  every  species  of  property  be  len- 
to a  debtor  may  be  reached  and  applied  to  the  satisfaction  oJ 
debts,  and  his  debts,  choses  in  action  and  other  equitable  li 
may  be  assigned  or  sold  pending  the  decree  of  the  Court  for 
purpose.     (2  Barb.  Ch.  Pr.  152.) 

**  Under  the  practice  of  the  New  York  Courts  of  Chance 
was  held  that  the  order  of  reference  should  authorize  the  Ma 
to  appoint  a  receiver  of  all  the  property,  eqviitable  inters 
things  in  action  and  effects  belonging  to  iiie  debtor.  '*' 
It  should  also  require  the  defendant  to  assign  to  the  reci 
under  the  direction  of  the  Master  aU  his  property  and  effe< 
^igh.  on  Rec.  §  415;  1  Barb.  Ch.  Rep.  309-16-16-17;  1  S« 

But  a  discretionary  power  is  sometimes  exercised  as  to 
amount  of  the  debtor's  property  to  be  assigned,  (High  on  ] 
§429.) 

He  was  compelled,  as  we  have  seen,  to  assign  even  whei 
denied  that  he  had  any  property.     (Bloodgood  vs.  Clark,  m} 

Until  the  statute  of  1  and  2  Victoria,  C.  110,  §  20,  writs  of 
cution  were  unknown  to  the  English  Courts  of  chancery.  Da 
Ch.  PI.  and  Pr.  1042. 

**  The  decrees  of  the  Court  were  enforced  by  process  of 
tempt,  and  the  party  entitled  to  the  benefit  of  the  decree  m 
obtain  a  writ  of  sequestration  directing  the  Commiusioners  the 
named  to  sequester  the  personal  property  of  the  defendant, 
the  rents  and  profits  of  his  real  estate  until  he  had  cleared  his 
tempt.  Originally,  this  process  was  merely  used  as  a  meai 
coercing  the  defendant  by  keeping  him  out  of  the  posseasic 
his  property;  and  the  practice  of  applying  the  money  rece 
by  the  sequestrators  in  satisfaction  of  the  sum  decreed  to  be  { 
is  of  comparatively  modem  origin.  This,  however,  as  we  i 
see  in  the  next  section,  has  become  the  usual  course  of  proc^d 
and  the  Court  will  now,  after  a  sequestration  has  been  issue 
enforce  a  decree  for  the  payment  of  the  money,  order  th€ 
questrators  to  apply  what  they  have  received  by  virtue  of  th< 
questration  in  satisfaction  of  uie  duty  to  be  performed. " 
Daniell  Ch.  PI.  &  Pr„  1032-3. 

The  counsel  for  defendant  cites  no  authority  in  support  of 
position,  that  the  practice  of  entertaining  **  fishing''  billi 
reach  assets  not  specifically  described  in  the  bill,  and  of  app< 
ing  a  Receiver  over  all  the  property  of  the  defendant,  is  eati 
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of  the  N.  Y.  Beyised  Statutes,  and  of  the  rules 
r  it  by  Chancellor  Walworth. 

UGH 8  referred  to  were  introduced  into  the  Revised 
.  Y.  chiefly  to  set  at  rest  the  questio  vexaia,  which 
jed  by  the  cases  of  Hodden  vs.  Spader  and  Donavan 
fcdy  noticed.    (See  Revisers'  Notes,  3  Rev.  St.,  669, 

«ras  given  to  compel,  in  aid  of  an  unsatisfied  judg- 
r,  a  discovery  of  any  property,  money  or  things  in 
[>  the  debtor  or  held  in  trust  for  him,,  and  to  prevent 
>f  any  such  property,  etc.,  and  to  decree  satisfaction 
property  '*  whether  the  same  was  originally  liable  to  be 
ttion  or  not," 

ae  of  Hadden  vs.  Spader  was  thus  explicitly  recog- 
3ted  by  legislation. 

wers  of  the  Court  of  Chanceiy  was  not  otherwise 
t  was  merely  authorized  to  do  with  regard  to  assets 
f  liable  to  execution  what,  it  had  always  been  con- 
[  a  right  to  do  with  regard  to  stocks,  debts,  etc.,  pur- 
Sana  of  ]^ropeity  fraudidently  wUhdraum  from  execu- 

therefore,  that  Chancellor  Walworth  adopted,  and, 
irt  of  Chancery  was  abolished,  maintained  the  rules 
Ls  the  strongest  argument  to  show  that  the  practice 
bed  was  agreeable  to  the  general  principles  and 
quity  procedure. 

he  authoriiy  to  entertain  ''  fishing"  bills  to  reach 
assets }  and  to  appoint  a  Receiver  of  all  the  property 
lant  is  not  in  terms  conferred  by  the  statute. 
atment  of  a  Receiver  of  all  the  property  of  the  de- 
truth,  as  we  have  seen,  in  the  nature — not  of  an  at- 
it  of  a  sequestration,  which  by  the  ancient  practice 
of  Chanceiy  in  Englajid,  issued,  as  of  course,  upon 
I  the  defendant  to  comply  with  the  decree  (Daniell, 
^nd  the  process  of  sequestration  is  still  in  use  in 
Id.  1042.) 

Ibo  Been  that  the  Court  will  now,  where  a  sequestra- 
a  ordered  to  enforce  a  decree  for  the  payment  of 
r  the  sequestrators  to  apply  what  they  have  received, 
the  sequestration,  in  satisfaction  of  ttie  decree. 
ireiore,  the  aid  of  eqidty  was  invoked  in  behalf  of  an 
Lidgment  creditor,  and  it  was  settled  that  all  his 
tses  La  action,  debts  due  him,  etc.,  could  be  reached, 
r  the  appointment  of  a  receiver,  and  for  the  compul- 
tent  to  him  by  the  defendant  of  all  his  property,  was 
!ordaiice  with  the  ancient  usages  of  the  Court  of 
hen  compelling  obedience  to  its  own  decree. 
el  for  the  defendant  insists  with  much  earnestness 
under  consideration  is  identical  with  an  ordinary 
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creditor's  bill,  and  is  to  be  treated  precisely  as  if  brought  in  ai< 
of  an  unsatisfied  judgment  at  law.  But  in  such  case  chancer 
has  no  jurisdiction  of  the  original  demand.  It  can  only  inter 
pose  after  the  demand  has  been  established  at  law ,  and  after  i 
has  been  shown  by  the  return  of  an  execution  tm satisfied  tha 
the  complainant  is  remediless  at  law. 

But,  in  the  case  at  bar  the  original  suit  was  of  equity  cogni 
zance.  The  decree  was  obtained  in  this  Court;  and  perhaps  i 
writ  of  sequestration  might  have  issued  once  upon  the  failure  o 
the  dei^endant  to  comply  with  the  decree,  as  it  certainly  conic 
have  done  if  the  decree  had  been  for  the  specific  performance  o 
some  act.     (Equity,  Bule  8,  Sup.  Ct.) 

However  this  may  be,  no  doubt  can,  I  think,  be  entertained  m 
to  the  power  of  the  Court  to  arrest  and  baffle  the  defendant 
who  has  already  been  adjudged  guilty  of  a  flagrant  fraud  in  hi: 
attempt  to  consunmiate  it  and  secure  its  fruits,  in  avowed  defiance 
and  contempt  of  the  Court. 

Says  Mr.  Chancellor  Walworth:  "Where  such  a  fraud  bai 
been  actually  committed  by  a  debtor,  where  he  has  intentionallj 
placed  or  even  left  that  property,  which  ought  to  have  been  de 
voted  to  the  payment  of  his  honest  debts,  in  the  hands  of  i 
third  person,  with  a  view  to  evade  the  justice  of  the  law,  ami 
this  Court,  by  its  ordinary  course  of  proceedings,  can  reach  bticI 
property,  wimout  doing  injustice  to  any,  it  does  not  deserve  Hn 
name  of  a  Court  of  equity  if  it  has  not  jurisdiction  to  afford  re 
lief  to  the  injured  creditor."    (Wend  vs.  Pierce,  9  Cowen»  T24.) 

Still  less  would  it  deserve  that  name  if  it  should  refuse  tim 
relief  in  the  only  form  in  which  it  can  be  effectual — viz, ,  by  in 
junetion  and  order  for  a  receiver — on  the  ground  that  the  de 
fendant  has  so  far  carried  out  his  threat  to  secrete  and  mak 
away  with  his  property  that  the  complainant  is  unable  to  find  i 
or  describe  it  in  his  bUl. 

If  this  Court  refuses  to  interpose  until,  by  bill  of  discovei^  o 
proceedings  supplementary  to  execution,  the  creditor  ia  able  t 
specify  and  describe  the  character  of  the  property,  it,  in  effecl 
invites  the  defendant  to  frustrate  its  decree,  by  sending  tli 
property  or  its  proceeds  out  of  the  jurisdiction,  or  by  conveyini 
it  to  innocent,  or  pretended  innocent  purchasers,  or  otherwia 
disposing  of  it  in  such  a  way  as  to  place  it  beyond  the  reach  c 
the  Court. 

Motion  denied. 
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IN  THE  MATTER  OF  THE  ESTATE  OF  PAGE, 
Deceased. 

AmoNisTiuTOBa — Gontbact  —  Attobnktb'  Fsbs — Jitdoxsnt  Boix — Excep- 
tions. An  administrator  has  no  power  to  contract  with  an  attorney 
that  the  latter  shall  receive  a  contingent  fee  out  of  the  estate  for  ser- 
vices rendered  the  estate.  Real  or  personal  property  of  an  estate 
cannot  be  sold  or  transferred  except  by  order  of  the  Probate  Conrt. 
The  fees  of  an  attorney  must  be  fixed  by  the  Probate  Oourt  and  al- 
lowed as  part  of  the  expenses  of  administration.  In  proceedings  for 
the  settlement  of  an  account  of  an  administrator,  the  petition  and  ac- 
count and  the  written  objections  filed  to  it  are  the  pleadings  which 
the  Clerk  of  the  Court  is  required  to  attach  to  a  copy  of  the  judgment, 
and  these  constitute  the  judgnient  roll.  An  exception  is  an  objection 
upon  a  matter  of  law  to  a  decision  made  by  a  Court.  To  make  the 
objection  effectual  in  a  bill  of  exceptions,  it  should  be  stated,  and  also 
the  grounds  upon  which  it  was  made. 

Appeal  by  gaardian  from  Probate  Court,  Alameda  County. 

Waldo  M.  York,  for  appellant, 
James  L.  Criftenden,  for  respondent. 

McKee,  J.,  delivered  the  opinion  of  the  Court: 

Appeal  from  a  jud^ent  of  the  late  Probate  Court  of 
Alameda  county  settling  the  second  annual  account  of  the 
estate  of  Charlotte  M.  Page,  deceased. 

The  transcript  on  appeal  contains  what  purports  to  be  a 
bill  of  exceptions,  in  which  it  is  stated,  in  substance,  that 
ihe  guardian  of  a  minor  child  of  the  decedent  had  by  his  at- 
torney, filed  written  objections  to  the  account  of  the  admin- 
istratrix, and,  that  after  a  hearing  had,  the  Court  allowed 
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the  account,  to  wliicli  the  guardian  excepted,  and  *'now 
proposes  this,  his  bill  of  exceptions/'  ^liat  purports  to 
have  beeo  the  testimony  of  the  administratrix  and  of  her  at- 
torney given  at  the  hearing  is  tlien  stated,  and  this  is  fol- 
lowed by  the  statement  that  **  no  evidence  was  oflfered  on  | 
behalf  of  the  contestant/'  and  that  **  upon  such  evidence  the 
Court  erred  in  allowing  the  account  as  rendered,"  and  aba 
in  allowing  certain  enumerated  items  thereof. 

In  all  this    no  exception  appears  to  have  been  taken  to 
any  ruling  made   by  the  Court  during  the  hearing  of  the 
cause,  or  to  any  decision  of  the  Court  in  the  allowance  of 
any  objectionable  item  of  the  account.     An  exception  is  an 
objection  upon  a  matter   of   law  to   a  decision   made   by  a 
Court  (Section  646,  C.  C.  P.)-     To  make  it  effectual  in  a  bill 
of  exceptions  the  objection  should  be  stated,  and  also  the 
ground  upon  which  it  was  made»     If  it  was  made  upon  the 
ground  that  the  evidence  was  insufficient  to  sustain  the  de- 
cision, the  deficiencies  of  the  evidence  should  be  specificaUr 
state  (Section  648,  C*  C.  P.)»     If  it  was  made  upon  the   i 
grounds  of  error  of  law,  the  proper  mode  in  an  action  tried    j 
by  the  Court  mthout  a  jury,  is  to  ask  the  Court  to  decide 
what  counsel  may  consider  an  applicable  principle  of  law,   i 
and,  upon  a  refusal,  to  have  it  noted  in  the  bill  of  exceptions,   ' 
(GrimmM  vs.  Sharp,  2  Cal.  23;  Ihuchard  vs.  Crow,  20  Ih. 
163,)     But  the  mere  statement  in  a  bill  of  exceptions,  that  a 
party  excepted  to  a  decision  of  the  Court,  unaccompanied  by 
the  objection  and  the  grounds— whether  of  law  or  of  fact— 
upon  which  it  was  made,  does  not  constitute  an  exception,  | 
upon  w^hich   any  question   involved,  is  examinable  by  this 
Court,  and,  under  such  circumstances,  we  can  only  deal  wiO* 
such  questions  as  may  arise  upon  the  judgment  roll. 

In  a  proceeding  for  settlement  of  an  account  of  an  admin- 
istrator, the  petition  and  account,  and  the  written  obiections, 
filed  to  it,  are  the  pleadings  which  the  Clerk  of  the  Court  iftj 
required  to  attach  to  a  copy  of  the  judgment  (Sec.  670,  C.  C-J 
P.);  and  these  constitute  the  judgment  roU.  (£!bc^«  qf 
Haines,  30  Cal.  106.)  Among  the  items  of  the  account  in  tMJ 
judgment  roll  of  this  case,  are  the  following: 

"Amount  paid  James  L.  Crittenden  on  accoant  of  eo^ 
tingent  fee  due  him  for  professional  services  as  attorney  and 
counsel  in  suits  on  behalf  of  said  administratrix,  as  p6i 
agreement  made  with  him  prior  to  commencemant  of  aanM^ 
to-wit:  one-third  money  received  and  collected  by  him  li 
rents  of  real  property  of  said  estate  *  *  #  • 

$1,  148.40.     (Voucher  17). 

''Fee  of  James  L.  Crittenden,  Esq.^  for  profesaional  9dl^ 
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rnej  uni.  counsel  for  administratrix  in  suits  on 
i  eatate,  one-third  of  real  property  on  Ban  Pablo 
land,  described  in  first  annual  account  of  admin- 

of  llie  improvements  thereon,  and  of  the  fumi- 
er  personal  property  on  said  real  property  and 
rein,     (Voucher  19.)" 

fonuded  upon  an  agreement  with  the  adminis- 
i  contingent  fee,  the  other  upon  a  contract 
administratrix  and  her  attorney  for  the  transfer 
nee  of  an  undivided  one-third  interest  in  the 
sonal  property  described  in  it.  This  property 
the  estate,  or  it  did  not.  If  it  did  not,  it  was  not 
f  account  by  the  administratrix,  and  the  contract 
t  did  not  constitute  a  charge  against  the  estate, 
not  liave  been  allowed  by  the  Court.  If  it  did 
e  estate,  it  was  the  property  of  the  estate  at  the 
leath  of  the  decedent,  or  it  was  recovered  subse- 

death,  by  the  administratrix,  in  suits  instituted 
r  representative  capacity.  In  either  case  it  was 
mets  of  the  estate  for  which  she  was  accountable. 

that  she  had  recovered  the  property  for  the 
e  efforts  of  her  attorney,  she  nad  no  power  to 
,  or  to  make  any  arrangements  in  relation  to  it, 

have  the  effect  of  transferring  it  to  anv  one,  for 
whatever,  so  as  to  bind  the  estate.  The  powers 
istrator  over  the  assets  of  the  estate  are  pre- 
kw,  and  cannot  be  exercised  except  according  to 
as  of  Jftw,  and  under  the  orders  of  the  Court 
risdiction  of  the  estate.  Beal  or  personal  prop- 
estate  cannot  be  sold  or  transferred  except  by 
le  Probate  Court,  obtained  according  to  the 
f  Chapter  VII  of  the  Code  of  Civil  Procedure. 
r  the  Hale  or  transfer  of  any  such  property  must 

the  records  of  the  Court.  In  the  absence  of 
ty  any  contract  made  for  that  purpose  by  the 
r  is  uUra  vires  and  void. 

o  question  of  the  power  of  an  administrator  to 
scovery  of  any  property,  real  or  personal,  or  for 
m  therW  (Sees.  lo82,  1589,  C.  C.  P.);  and,  as 
ereto,  he  is  authorized  to  retain  and  employ  at- 
it  the  property,  when  recovered,  must  be  inven- 
ets  of  the  estate,  and  sold  for  the  payment  of 
same  manner  as  if  the  decedent  had  died  seized 
acs,  1589,  1591,  C.  C.  P.)  And  the  fees  of  at- 
;  be  fixed  by  the  Court,  and  allowed  to  the  ad- 
\B  part  of  we  expenses  of  administration.     As 
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part  of  the  expenses  incurred  by  the  administrator  in 
management  oi  the  estate,  the  compensation  of  attomeji 
services  rendered  in  behalf  of  the  estate  is  within  the  ei 
sive  jariBdietion  of  the  Probate  Court.  (Gumee  vs.  Malo 
38  Cal.  85.)  Therefore  an  administrator  has  no  nowe 
make  a  contract  with  an  attorney  binding  upon  tne  eg 
for  the  transfer  or  conveyance  of  an  interest  in  ani 
the  assets  of  the  estate,  or  for  the  payment  of  a  oontinj 
fee  out  of  the  assets  of  the  estate.  The  fee  must  be  i 
and  allowed  by  the  Court.  To  give  to  administi-ators  aut 
ity  to  pay  an  attorney  in  property  of  the  estate  for  serp 
rendered  an  estate  would  be  virtually  to  surrender  to  t 
the  unrestricted  management  and  disposal  of  the  entire  p 
erty  of  the  estates  they  represent.  ( Teal  vs.  Tm^iU,  48  \ 
509.)  Whence  it  follows  that  the  contracts  set  forth  in 
account  of  the  administratrix  were  not  binding  upon  the 
tate,  did  not  constitute  a  charge  or  a  cause  of  action  aga 
it,  and  were  improperly  approved  and  allowed  by  the  1 
bate  Court.  Upon  them  the  administratrix  might  be  jier 
ally  liable.  That  an  executor  or  an  administrator  is,  in  o 
nary  cases,  personally  liable  upon  contracts  made  by  hit 
his  representative  capacity',  after  the  death  of  the  pei 
whom  he  represents,  and,  supported  by  some  new  consid 
tion,  is  well  established.  (Bwinelle  vs.  Uennquez,  1  CaL  ♦ 
Chirnee  vs.  Maloney,  38  Id.  85;  Story  on  Contracts^  Sees,  i 
283,  287;  Addison  on  Contracts,  382.) 

Judgment  reversed  and  cause  remanded  to  the  Snpe 
Court  of  Alameda  County. 

We  concur:     McKinstry,  J.,  Koss,  J, 


DEPAUTJirENT  No.    2, 


[Filed  March  25,  1881.] 
No,  6663. 

E.  WHITING, 

vs. 

TEE  CITY  GRADING  COMPANY. 

By  the  Court:  j 

This  case  presents  the  same  questions  passed  upon 
Whiling  vs.  lownsend  ei  uL,  No.  6662,  and  upon  the  autha; 
of  that  case  the  judgment  and  order  are  affirmed.  i 
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Depabtment  No.  2. 


[FUed  March  28,  1881.J 

No.  6656. 

V\TLLIAM  M.  IBURO,  Respondent, 

VS. 

J.  B.  PITCH  ET  AL.,  Appellant. 

TiJKEii — SiPASATX  JuDOMKiTs.  Plaintiff  brooKht  an  action 
grfal  detainer  against  the  tenant  (Fitch)  and  the  sub-tenants 
lure  til  pay  rent,  and  recovered  judgment  against  the  sub- 
lot  t-eHtitntion  only  of  the  premises,  and  was  put  in  posses- 
k*t  a  writ  issued  upon  such  judgment.  Subsequently,  in  the 
don«  a  judgment  was  rendered  against  plaintiff's  tenant 
for  a  forfeiture  of  the  lease  and  treble  damages:  Hddt  that 
rt  had  no  power  to  render  the  second  judgment,  as  two  sepa- 
iu  dependent  judgments  cannot  be  rendered  in  an  action  of 
L  detainer. 

om  the  County  Court  of  the 'City  and  County  of 

ICO, 

)b^  for  respondent. 

and  L.  J.  Motvrey^  for  appellants. 

,  J,,  delivered  the  opinion  of  the  Court: 

!th  daj  of  December,  1877,  the  plaintiff  brought 
gainst  the  defendants  in  the  late  County  Court  of 
d  County  of  San  Francisco,  for  the  recovery  of 
on  of  a  certain  lot  or  parcel  of  land  situate  in 
1  comity,  and  for  damages  against  the  defendant 
le  uiilawful  detention  thereof.  The  complaint 
he  premises  in  controversy  were  leased  by  the 
the  defendant  Fitch,  and  that  the  other  defend- 
[  possession  of  the  premises  holding  the  same  as 
of  Fitch.  The  case  was  tried  before  a  jury,  and 
ifore  us  for  review  on  the  findings  alone. 
st  finding  it  appears  that  the  premises  were  leased 
ti£f  to  the  deiendant  Fitch,  on  the  first  day  of 
L875,  for  the  term  of  five  years,  at  the  monthly  rent 
ich  term  had  not  expired  at  the  time  the  action 
Lced.  It  appears  from  the  fifth  finding  that  the 
t  paid  according  to  the  terms  of  the  lease,  and 
\OT  had  instituted  several  actions  in  the  District 
one  in  in  a  Justice's  Court,  for  the  recovery 
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thereof,  which  actions  were  still  pending  when  this  acti 
was  brought.  From  the  ninth  finding  it  appears  that  on  \ 
twelfth  day  of  December,  1877,  the  plaintiff  commenced  t) 
action  against  Fitch  and  his  sub-tenants,  and  such  proce< 
ings  were  had  therein  that,  on  the  eighteenth  day  of  tl 
month  the  plaintiff  recovered  a  judgment  against  aU  of  I 
defendants,  except  Fitch,  for  restitution  onl^'  of  the  demit 
premises,  and  that  on  the  same  day  the  plaintiff  was  pul 
possession  of  the  premises,  under  a^  execution  duly  issi 
upon  such  judgment,  and  has  ever  since  remained  in  tbep 
session  thereof. 

The  defendant  Fitch  left  the  State  of  California  for 
State  of  Nevada  on  or  about  the  first  day  of  April,  1877,  t 
was  absent  from  this  State  at  the  time  the  judgment  for  i 
titution  was  entered  against  his  sub-tenants.  JPit-ch  returi 
to  this  State  about  the  middle  of  the  following  year,  and 
July  13,  1878,  filed  his  answer  to  the  complaint.  The  ca 
was  duly  tried,  as  to  the  defendant  Fitch,  by  the  Cou 
Court,  and  judgment  was  rendered  against  him  on 
eleventh  day  of  March,  1879,  for  a  forfeiture  of  the  U 
and  for  the  sum  of  $12,160,  the  same  being  treble  the  amc 
of  damages  found  by  the  Court. 

This  is  a  proceeding  under  Section  1774  of  tlie  Cod 
Civil  Procedure,  and  it  is  claimed  on  behalf  of  the  appall 
that  when  judgment  for  restitution  was  rendered  against 
defendants  who  were  sub-tenants,  and  writ  of  posses 
thereupon  was  executed  in  December,  1877,  it  was  not  wi 
the  power  and  jurisdiction  of  the  Ooujity  Court  to  proi 
with  the  trial  of  the  case  {gainst  the  otlier  defendant,  Fi 
for  damages,  in  March,  1879. 

The  action  was  for  an  unlawful  detainer,  and  the  fou 
tion  of  the  action  was  a  failure  to  pay  the  rent  in  accords 
with  the  terms  of  the  lease.  The  section  of  the  Cod€ 
fferred  to  above  provides  as  follows:  '*  When  the  procee 
is  for  an  unlawful  detainer  after  default  in  the  payme 
rent,  and  the  lease  or  agreement  under  which  the  rej 
pavable  has  not  bv  its  terms  expired,  execution  ujpoii 
judgment  shall  not  be  issued  until  the  expiration  of  nve 
after  the  entry  of  the  judgment,  within  which  time  ^ha 
ant,  or  any  sub-tenant,  or  any  mortgagee  of  the  tern 
other  party  interested  in  its  continuance,  may  pay  intci  C 
for  the  landlord,  the  amount  found  due  as  rent  with  int 
thereon,  and  the  amount  of  damages  found  by  the  juj 
the  Court  for  the  unlawful  detainer,  and  the  cost  of  the 
ceeding,  and  thereupon  the  judgment  shall  be  satisfied, 
the  tenant  be  restored  to  his  estate;  but  if  payment,  as 
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m  not  made  within  the  five  days,  the  jud^ent 
ered  for  its  full  amount  and  for  the  possession  of 
%s.  In  all  othe):  cases  the  judgment  may  be  en- 
ediately."    By  the  same  section  it  is  made  the 

Coni^  trying  the  case  to  assess  the  damages  oc- 
T  the  unlawful  detainer,  and  to  find  the  amount  of 
le^  and  to  render  a  judgment  against  the  defend- 

of  the  unlawful  detainer  for  three  times  the 
the  damages  assessed,  and  of  the  rent  found  due. 
eediiig  was  purely  statutory  in  its  nature,  and  the 
irt  wa^  a  Court  of  special  and  limited  jurisdiction. 
refore,  essential  to  the  validity  of  the  proceeding 
:)visioDs  of  the  statute  should  be  strictly  complied 
^t  was  not  done  in  this  case,  but,  on  the  contrary, 

for  1  e^ititution  against  a  portion  of  the  defendants 
ed  in  December,  1877,  and  a  judgment  for  dam- 
^t  one  of  the  defendants  fifteen  months  afterwards. 
LV6  two  separate  and  independent  judgments  in 
stion.  We  find  no  authority  for  this  in  the  Code, 
)  contrary,  we  think  that  a  very  important  provi- 
io  Section  1174  has  been  disregarded. 
;me  section  the  following  lan^age  is  found:  ''If 
ling  be  for  an  unlawful  detainer,  after  neglect  or 
perform  the  conditions  or  covenants  of  the  lease 
nt  under  which  the  property  is  held,  or  aft^r  de- 
)  jpayment  of  the  -rent,  the*  judgment  shall  also 
i  forfeiture  of  such  lease  or  agreement." 
^ent  against  the  sub-tenants  did  not  in  terms 
^  forfeiture  of  the  lease,  but  it  had  that  effect,  and 
3  a  determination  of  the  lease,  for  upon  it  an  exe- 

issued,  and'  the  landlord  was  restored  to  the  pos- 
the  demised  premises.     If  such  proceedings  as 

in  this  case  were  sanctioned,  the  clause  giving  to 
or  gub-tenant  five  days  within  which  to  pay  the 
[id  save  the  forfeiture  would  be  defeated.  The 
ides  that  if  payment  be  not  made  within  five  days 
mt  may  be  enforced  for  its  full  amount  and  for  the 

of  the  premises.  It  was  enforced  for  the  posses- 
j  premises,  as  we  have  already  remarked,  in  De- 
$77,  and,  in  our  opinion,  it  was  not  competent  for 
7  Court  to  enter  another  judgment  for  treble 
1  March,  1879.  The  section  is  highly  penal  in  its 
and  a  landlord  seeking  to  avail  himself  of  its  harsh 
t  bring  himself  strictly  within  its  provisions. 
at  reversed. 
jur:  Thornton,  J.,  My  rick,  J. 
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[Filed  AprU  1,  1881.1 

No.  6586.  I 

HOWAED,  Appellant,  vs.  DONAHUE,  Resfondeni 

AcmoN  FOB  Money  Had  and  Kbceited.  Defendant  perfected  hiB  title 
tract  of  outside  lands  in  San  Francisco,  sold  a  portiorj  of  the  trw 
to  the  city  for  a  park,  an  award  therefor  whk  made  to  htm  and 
amount  paid:  Hddf  that  the  acts  of  defenditnt  in  perfe^^tiDg  the  i 
enured  to  the  benefit  of  his  grantees,  he  hn-ving  ilispysed  of  port 
of  the  tract  before  that  time:  Held,  further,  tbiit  plaintiff,  pltdji 
under  one  of  said  grantees,  could  not  recovi  r  in  this  action  his  ] 
portion  of  the  award  without  paying  his  proportion  of  the  costs  in 
red  by  defendant  in  perfecting  the  title  to  the  tract :  Ifeid^  further, 
if  defendant  did  not  receive  the  portion  of  the  award  due  the  grai 
of  plaintiff,  that  the  latter  could  not  recover  in  this  action  (or  cue 
had  and  received. 

Appeal  from  the  Fifteenth  District  Court,  City  i 
County  of  San  Francisco. 

Patterson,  Lloyd  &  Newlands,  for  respondent.  < 

Fringle  <k  Hayne,  for  appellant. 

Ross,  J.,  delivered  the  opinion  of  the  Court; 

This  is  an  action  for  money  had  and  received,  and  proce 
upon  the  theory  that  the  def^idant  has  in  his  possess 
money  which  ex  aequo  et  bono  belongs  to  the  plaintiff. 

The  controversy  grows  out  of  the  facts  that  on  Jun< 
1861,  the  defendant,  then  being  the  claimant  of  a  cerl 
tract  of  land  called  the  Donahue  tract,  containing  296  at 
of  what  are  known  as  the  outside  lands  of  the  City  < 
County  of  San  Francisco,  conveyed  by  deLui  of  giant,  bar^ 
and  sale  to  one  Butters  an  undivided  interest  therein  ec 
to  ten  acres.  The  defendant  also  conveyed  some  otliet 
terest  in  the  tract  to  other  individuals.  Aft^r  the  passing 
the  Act  of  Congress  of  March  8,  1866,  relating  to  the  out 
lands,  and  the  appropriate  State  legislation,  Donahue  cat 
the  Donahue  tract  to  be  delineated  upon  tiie  map  of  the  < 
side  lands,  and  paid  all  the  necessary  taxes  and  assessme 
Afterwards  a  part  of  this  tract  was  taken  for  Golden  ( 
Park,  and  an  award  made  for  the  part  so  taken.  Dona 
demanded  the  amount  of  the  award,  and  received  from 
proper  officer  a  part  of  it,  on  the  receipt  of  which  he  execi 
to  the  city  a  deed  for  all  that  part  of  the  Donahue  t 
taken  for  the  Park.  The  amount  retained  by  the  oflScer-^ — ^ 
120,000  or  122,000— was  retained  by  him  for  tlie  piirpos 
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shares  of  the  yendees  of  Donahue  other  than 
he  names  of  those  other  vendees  appeared  on  the 
srs  name  did  not,  and  the  officer  knowing  nothing 
I  on  his  part,  paid,  as  is  contended  by  the  plaint- 
ion  of  the  award  corresponding  to  the  Butters' 
\he  defendant.  Neither  Gutters  nor  any  of  his 
pear  ever  to  have  had  actual  possession  of  any 
and,  nor  to  have  paid  any  part  of  the  taxes  or  as- 
lor  to  have  had  anything  to  do  with  the  delinea- 
laim  upon  the  map.  The  first  that  seems  to  have 
)f  that  interest  since  the  defendant's  deed  in  1861, 
Hand  made  on  the  defendant  shortly  before  the 
ont  of  this  action,  by  the  plaintiff,  who  had,  by 
iyancea,  succeeded  to  one-half  of  Butters'  rights, 
rtion  of  the  award  corresponding  to  the  interest 

s  not  |)retended  on  the  part  of  the  plaintiff  that 
nj  of  iiiagranteesever,  personally,  complied  with 
3quircments  of  the  legislation  relating  to  the  out- 
ret  it  IB  contended  that  by  reason  of  the  relation 
we&n  them  and  the  grantor,  defendant,  the  com- 
be latter  with  those  requirements,  made,  as  it  is 
Furtherance  of  their  common  title,  enured  to  the 
s  Yendees.*  Conceding  that  to  be  so,  it  is  obvious 
dee  cannot  claim  this  benefit  without  paying  his 
ion  of  all  the  necessary  costs  incurred  by  the 
lius  perfecting  the  common  title.  From  the  re- 
as  we  cannot  see  thai  the  defendant  was  paid  or 
in  the  present  case;  and  that  circumstance  is  of 
ent  reason  for  affirming  the  order  granting  the 
Besides  the  evidence  upon  the  question  as  to  the 
tone}^  received  by  the  defendant  in  paynaent  for 
an  for  the  park  is  conflicting.  In  any  view,  the 
plaintiff  might  be  entitled  to  recover  would  de- 
be  amount  the  defendant  in  fact  received.  It  is 
the  defendant  that  he  never  did  in  fact  receive 
of  the  money  corresponding  to  the  Butters'  in- 
:hat  was  one  of  the  reasons,  if  not  the  main  rea- 
i  bj  him  for  refusing  the  plaintiff's  demand.  If 
Bceive  any  portion  of  the  money  for  the  Butters 
would  not,  of  course,  be  liable  in  this  action, 
are  questions  which  can  only  be  definitely  deter- 
other  trial,  as  is  also  the  question  relating  to 
)f  Limitations, 
•med. 
r:  McEee,  J.,  McKinstry,  J. 
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[Filed  March  31,  1881.] 

No.   10,600. 

PEOPLE,  Respondent,  vs.  AH  SING,  Appkllani 


Cbdiinal  Law — Instbuotions — Bubolabt — Bkokitt   Pobsbssion  of  ! 

PXfcOPSBTT — JUBT — WITNESS.      In    B    CBSO    of    buTglArj    the    Co 

stmcted  the  jury  in  substance  following:  PosBei^iou  oi  atolei 
erty,  supported  by  other  evidence  tending  to  show  guilt,  is  a 
oircnmstance  tending  to  show  guilt.  In  the  absence  oi  evideni 
cient  to  convict,  the  possession  of  stolen  property  is  no  evid( 
guilt.  Heldt  not  erroneous  by  reason  of  the  one  of  tbi 
*' strong."  An  instruction:  '*  If  the  jury  believe  that  the  del 
or  any  other  witness  who  has  testified  in  the  case,  has  wiUfull 
fied  falsely  in  regard  to  any  fact  material  to  the  issue  in  the  c 
jury  are  at  liberty  to  disregard  and  entirely  dit^oard  the  teatiii 
such  witnesses,"  etc.,  is  not  erroneous.  The  presumption 
jurors  have  intelligence  enough  to  understaDd  the  mejining  i 
nary  language,  add  are  not  misled  by  its  use. 

Appeal  from  Superior  Court,  Alameda  County. 

Attorney-General,  for  respondent.  ] 

Oeorge  W.  Lewis,  for  appellant.  ^ 

Mybiok,  J.,  delivered  the  opinion  of  the  Court, 

The  defendant  was  convicted  of  burglary,  and  ap] 
from  the  judgment  and  order  denying  his  motion  for 
trial.  Evidence  was  given  on  the  part  of  the  prose 
tending  to  show  that  a  few  days  after  the  alleged  la 
some  of  the  articles  were  found  in  the  possession  of  tl 
fendant  and  under  his  control.  The  defendant  testifi^ 
his  own  behalf,  that  two  or  three  days  before  the  a 
larceny  he  had  borrowed  the  coat  found  in  his  poss 
from  the  owner,  the  complaining  witness.  He  deniei 
having  the  possession  or  control  of  the  other  articles, 
errors  alleged  to  have  been  committed  by  the  Court ; 
are  as  follows : 

1.  The  Court  instructed  the  jury: 

"Possession  of  stolen  properfy,  unexplained,  at  t 
immediately  following  the  time  when  the  propert; 
stolen,  supported  by  other  circumstances  and  other  er 
tending  to  show  guilt,  is  a  strong  circumstance  tend 
show  guilt." 

It    is    contended  that  the  error  was  in  the    use 
word   "strong."    In  connection  with  the    foregoinj 
Court  also  instructed  the  jury: 

"The  possession  of  stolen  property,  in   the  absa] 
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fficient  to  convict,  is  no  evidence  of  guilt.  The 
be  satisfied  beyond  a  reasonable  donbt,  before 
onyict;,  that  the  defendant  and  no  other  person 
the  offense.  When  the  .evidence  against  the  de- 
nade  up  mainly  of  a  chain  of  circumstances  and 
Basonable  doubt  that  one  of  the  circumstances  of 
tial  to  establish  guilt,  it  is  the  duty  of  the  jury 

>t  think  that  the  judgment  should  be  set  aside  by 
lis  instruction.  The  Court  tpld  the  lury  that  the 
of  stolen  property  supported  by  other  evidence 
show  guilt,  was  a  strong  circumstance,  but  how 
Court  left  entirely  to  the  jury  to  determine, 
entire  charge  together,  it  did  not  tend  to  mislead 
r  interfere  with  their  province.  The  language 
^  quite  different  from  that  referred  to  in  People  ve. 
^<jow^  54  Cal.  151. 
ourt  instructed  the  jury: 

fendant  in  this  action  has  offered  himself  as  a 
his  own  behalf;  wd  in  addition  to  noting  his 
>n  the  stand,  and  the  probability  of  the  truth  of 
nts,  taken  in  connection  with  other  evidence  in 
le  jury  are  at  liberty  to  consider  the  circumstances 
mid  appear  from  the  evidence  under  which  he 
^stimony,  and  all  the  inducements  and  tempta- 
y  shall  appear  from  the  evidence,  which  woiJd 
nfluence  a  person  in  his  situation;  and  if  the  jury 
t  the  defendant  or  any  other  witness  who  testified 
has  willfully  testified  falsely  in  regard  to  any  fact 
the  issue  in  the  case,  the  jury  are  at  liberty  to 
Lud  entirely  discard  the  testimony  of  such  wit- 
heir  further  consideration  in  the  case." 
10  error  in  this  instruction.  Section  2061,  Bub. 
,  reads:  *'  That  a  witness  false  in  one  part  of  his 
8  to  be  distrusted  in  others."  If  the  witness  is 
^t^ledj  of  course  the  jury  may  disregard  and  dis- 
stimony.  The  Court  did  not  direct  the  jury  to 
3  testimony,  but  in  effect  told  them,  as  tlie  law 
says :  If  vou  believe  the  defendant  or  any  other 
I  testified  falsely  in  regard  to  any  matertal  fact, 
t  liberty,  if  you  find  that  course  consistent  with 
to  disregard  and  discard  the  entire  testimony  of 
s;  and  it  still  left  the  jury  at  liberty  to  believe 
ins  of  the  testimony  as  should  carry  conviction  to 

>ound  to  presume  that  the  jury  had  intelligence 
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enough  to   unclerstand   tlie  meaning  of  ordinajy  langnag^ 
and  toat  they  were  not  misled  by  its  use. 

Judgment  and  order  affirmed. 

We  concur:    Shaipstein,  J.,  Thornton,  J. 


In  Bank, 


[Filed  April  %  1B8L] 

No.  6544. 

PACKAED,  Respondejst,  vs.  JOHNSON,  Appellant. 

Ej^ecthjsnt — Tknanly  in  Ooatmon — OiTBTEB — ^FiNDENoa,  In  ejectment  \»- 
tweeu  lenaatB  in  common,  plaintiff  m  eutttled  to  be  Jet  into  poBiicniiBa 
unless  onstf  d  at  a  timts  five  yeiir^  prior  to  i-'ommenoeinent  of  the  aclioii, 
und  the  co-t«i^naBt  hu^s  continued  in  the  adverse  possession  siuce  find) 
ouster.  Where  the  findings  of  probative  facts  are  not  snfficieint  to 
enable  the  Court  to  declare  lina  ultituatt*  fact,  the  judgment  will  be  re- 
versed (or  want  of  findings  upon  material  i»suoa. 

Appeal  from  the  Fifth  District  Court,  San  Joaquin  Cotmfy. 

J,  B,  Halk  for  respondent. 
Biuid  dt  BaMwbi^  for  appellant. 

McKiNSTEY,  J,,  delivered  the  opinion  of  the  Court: 

**Ejetstment."  In  his  complaint  the  plaintiff  alleges  tint 
he  iB  the  owner  **  of  an  undivided  oue-half  interest  '*  of,  in 
and  to  the  tract  of  land  therein  described. 

Af t'er  certain  denials  the  answer  proceeds : 

**  Further  answering  said  complaint,  and  as  a  special  de- 
fense to  said  action,  defendant  avers  that  for  more  than  fi^e 
years  prior  to  the  commencement  of  said  action  the  defend- 
antj  and  those  through  and  under  whom  he  claims,  holds  and 
owns,  have  been  in  the  continuous,  actual,  open  and  notorians 
and  eKcluvsive  possession  of  said  premises,  holding  adversely  to 
the  plaintiflTs  pretended  right  or  claim,  and  holding  the  actual^ 
open,  notorious  and  exclusive  possession  of  said  tract  of  I&iid 
and  premises,  and  of  every  part  and  portion  thereof,  adversely 
to  said  plaintiff  and  all  comers.  Defendant  avers  that  neiUier 
the  plaintiff  nor  his  ancestors,  predecessors  or  grantors,  nor 
any  or  either  of  them,  was  or  were,  or  have  been,  seised  or 
possessed  of  the  premises  sued  for,  or  of  any  part  or  portion 
thereof^  within  five  years  next  before  the  commencement  of 
this  action.'' 

No  objection  has  been  made  to  the  foregoing  as  a  plea  of 
the  Statute  of  Limitations.  Did  the  Court  below  find  upon  the 
issue  thus  presented  ? 
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t  found,  in  effect,  that  prior  to  the  twenty-fourth 
ember,  1860,  and  from  November  15,  1859,  the 
I  one  Sanor — ^grantor  of  defendant — claimed  a 
possession  and  exercised  acts  of  ownership  upon 
id,  including  the  demanded  premises,  as  tenants 
that  Sanor  then,  for  a  valuable  consideration  by 
•ok  and  received  a  deed  from  one  Cocke,  whereby 
Bmised,  released  and  quit-claimed  to  said  Sanor 
3,  right,  title  and  interest  in  the  lands  whereof 
laintiff  had  theretofore  claimed  to  be  the  owners 
i  common;  that  Sanor  thereupon  went  into  the 
ous  and  exclusive  possession  of  said  land,  claim-' 
B  owner  of  the  entirety  thereof,  under  said  deld 
rd  (who  had  previously  conveyed  to  plaintiff  and 
)r  and  plaintiff  having  prior  to  that  time  had  pos- 
dd  land  to  the  extent  of  grazing  their  stock  there- 
i  Sanor  within  four  months  aner  such  purchase, 
to  be  the  owner  thereof,  built  a  dwelling  house 
lereon,  and  enclosed  the  whole  thereof  with  a 
ibstantial  fence  *  *  *  and  said  Sanor  from 
built  said  dwelling-house,  and  until  the  time  of 
ice  to  defendant  *  *  *  lived  in  said  dwel- 
sdth  his  family,  and  was  in  the  open,  notorious 
re  possession "  *  *  *  keeping  the  same  en- 
^resaid  and  receiving  to  his  exclusive  use  the 
and  profits  of  the  whole,  ''  claiming  to  be  the 
f  the  entirehr  thereof." 

t  further  found,  that,  on  the  third  day  of 
1864,  Sanor  and  wife,  by  deed,  remised,  re- 
quit-claimed  to  defendant  for  the  considera- 
,  all  their  interest  in  the  land  described  in  the 
hat  on  the  day  of  the  execution  of  said  deed 
red  possession  of  the  entire  premises  to  defend- 
i  since  been  in  the  sole,  open,  notorious  and  ex- 
ession  of  the  same,  keeping  the  same  enclosed 
and  substantial  fence  and  receiving  to  his  exclu- 
[  benefit  the  entire  rents,  issues  and  profits — 
>  be  the  owner  under  said  deed  of  the  whole 


these  is  a  finding  that  plaintiff  was  ousted  more 
\TS  before  the  commencement  of  the  action,  and 
nt,  or  defendant  and  his  grantor,  had  been  in 
ession  since  the  ouster;  or,  a  finding  that  defend- 
*antor  was  in  adverse  possession  continuously 
re  years  prior  to  the  commencement  of  the  action, 
that  defendant  for  more  than  five  years  prevented 
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plaintiff  from  entering  into  the  enjoyment  of  the  premises 
common  with  himself. 

It  is  not  necessary  here  to  decide  whether  a  *'  finding' 
sufficient  if  it  be  as  broad  as  the  pleading.  In  the  c 
before  ns,  the  Court  below  failed  to  find  the  material 
ultimate  fact  alleged.  While.the  facts  found  tended  to  pr 
adverse  possession  for  the  statutory  time,  yet  the  facta  f oi 
did  not  necessarily  constitute  adverse  possession.  ' 
plaintiff  was  in  possession  by  and  through  defendant,  his 
tenant,  when  (as  found)  defendant  determined  to  assei 
claim  to  be  the  sole  owner.  When  was  plaintiff  ousi 
From  the  moment  defendant  began  to  claim  the  land  as 
cltlsively  his  own?  Not  so;  but  from  the  point  of  ti 
when  plaintiff  became  aware  of  such  claim,  or  (at  the  \ 
least)  from  the  time  when,  as  a  prudent  man»  reasons 
attentive  to  his  own  interests,  he  ought  to  have  known  i 
his  co-tenant  asserted  an  exclusive  right  to  the  land  of  wl 
both  had  had  the  common  possession.  The  purchase  of 
outstanding  claim  of  title  by  Sanor  and  his  q[uit-claim  to 
fendant  ^if  plaintiff  had  notice  of  the  purchase  and  com 
ances,  wnich  does  not  appear),  the  greater  or  less  notoriet 
defendant's  exclusive  claim,  his  erection  of  buildings  ! 
other  improvements,  the  pernancy  of  the  entire  profits, 
payment  Of  the  taxes — and  the  like — are  evidentiary  circi 
stances  of  more  or  less  weight  tending  to  prove  ouster  i 
adverse  possession — no  more.  All  of  them  may  have  occiu 
or  existed,  and  yet  plaintiff  may  not  have  known  (or,  ; 
prudent  man  as  aforesaid,  may  not  have  been  bound  to  km 
that  defendant  claimed  the  whole  title,  and  so  may  not  h 
been  ousted  five  years  before  the  commencement  of 
action,  nor  the  defendant  have  had  adverse  possession 
that  length  of  time. 

The  difference  between  a  finding  in  a  special  verdiet- 
an  ouster — and  of  probative  facts,  which  go  toward  est 
lishingan  ouster,  was  pointed  out  in  Carpentier  vs.  3Ieiideiih 
28  Cal.  484.  It  is  illustrated  in  Carpentiei'  vs.  Webster, 
Cal.  624 — where  the  occupant  refused  to  let  in  his  eo-tenii 
In  Carpentier  vs.  Gardner,  29  Cal.  160,  where  it  was  held  t 
the  denial  of  any  title  in  ike  co-tenant  was  evidence  of  ousi 
It  has  been  said  that  the  actual  possession  of  land  undej 
deed  which  purports  to  convey  the  whole  thereof,  unde 
belief  that  it  conveys  the  whole,  while  in  fact  it  gives  titl< 
an  undivided  portion  only,  is  not  an  ouster  of  a  tenant 
common  who  owns  the  other  undivided  part.  (Seaton  vs.  -S 
32  Cal.  481.) 

The  findings  in  the  record  are  not  of  such  probative  f  i^ 
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e  Court  to  declare  that  the  ultimate  fact  of  ad* 
;sion  necessarily  results  from  them.     {Coveny  vs» 
I.  5520 
r  and  order  reversed  and  cause  remanded  for  a 

ir:    Thornton,  J*,  Morrison,  C.  J,,  Myrick^  J., 

J. 

n  the  judgment:  BosSj  J. 


Departmekt  No,  2. 


[Filed  AprU  8,  1881.] 
No.  6629. 
I,  Appellant,  vtu  BEOGAN,  Respokdent. 

tTPBttMB  CoCHT.  The  Cotirt  below  excluded  evidence  oflFered 
tiflf.  The  Supreme  Court  held  stacli  exclnaion  improper,  and 
the  jndgment  and  remanded!  the  ranse  for  a  iiew  trial :  Ihld^ 
otiou  by  plaintiff  in  the  Supreme  Court  for  a  judgment  in  his 
uld  not  be  granted, 

■om  the  Twenty-third  District  Court,  City  and 
Jan  Francisco* 

-xi,  for  appellant. 
(Uyr,  for  respondent. 

.  J*,  delivered  the  opinion  of  the  Court: 
is  made  by  the  plaintiff  to  modify  the  judgment 
e,  heretofore  rendered  by  this  Department  on 
ppeal  reversing  the  judgment  of  the  Court  below, 
n  was  instituted  to  enforce  a  street  assessment ; 
irial  in  the  District  Court  the  affidavit  of  demand 
'  the  eleventh  Section  of  the  Act  of  1872  (Stats. 
i)  was  excluded,  as  insufficient  to  prove  such  de- 

t  found  as  a  fact  that  no  demand  was  ever  made. 

lecessarily  have  been  so,  as  the  bill  of  exceptions 

there  was  no  evidence  of  demand  before  the  Court 

idavit  was  excluded. 

g  above  stated  was  excepted  to  by  the  plaintiff, 

nrt  held  that  the  Court  below  errred  in  exelud- 

lavit,  reversed  the  judgment  and  remanded  the 

new  trial. 

J  motion  is  to  modify  the  judgment  rendered 

Bring  the  Court  below  to  enter  judgment  for  the 


I  4 
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plaintiff.  It  is  argued  that,  the  Court  haviug  ruled  that  i 
affidavit  was  improperly  excluded,  therefore  this  Cot 
should  treat  it  as  if  it  were  in  and  the  demand  propei 
found,  of  which  it  is  conclusive  evidence;  and  as  then  t 
plaintiff  would  be  entitled  to  a  judgmeDt,  the  Court  nhou 
order  judgment  to  be  entered  as  moved  for. 

This  would  be  to  convert  this  Court  into  a  Court  of  orij 
nal  jurisdiction.  "We  would  then  be  tryiDg  the  case  on  tl 
evidence,  which  would  be  an  usurpation  of  power.  The  ei 
dence  is  not  before  us,  for  the  reason  that  it  was  ruled  oi 
The  Court  below  excluded  the  offered  testimony,  and  pas» 
on  the  case  without  it.  The  case  comes  here  to  have  it 
error  corrected,  and  the  Court  below  directed  to  admit  tl 
excluded  evidence  for  the  purpose  of  haTing  a  proper  trj 
of  the  issues  between  the  parties.  But  the  plaintiff  m  effe 
req^uests  us  to  let  in  the  evidence  and  try  the  case  hei 
This  we  have  no  authority  to  do. 

If  this  motion  was  granted  we  should  direct  the  Court  li 
low  to  enter  a  judgment  for  the  plaintiff  on  findings  whi< 
show  the  defendant  entitled  to  judgment — for  the  finding 
distinct  that  no  demand  was  ever  made.  Bach  demand  w 
essential  to  a  recovery,  and  the  Court  finds  that  there  w 
none.  Judgment  for  defendant  follows  as  a  matter  of  cours 
The  record  m  the  Court  below,  if  the  modification  asked  t 
was  made,  would  show  a  most  illogical  result — a  judgme 
rendered  for  the  plaintiff  on  facts  established  defciitely  I 
the  findings,  showing  that  the  defendant  is  entitled  to  tl 
judgment.  Judgments  of  Courts  appealed  from  are  som 
times  reversed  in  this  Court  on  the  nndiDgs  as  insufficient 
sustain  the  judgment,  and  a  judgment  rendered  here  for  tl 
appellant;  but  it  is  only  where  tne  judgment  is  not  the  d 
duction  from  the  facts  found,  which  the  application  of  t] 
rules  of  law  for  the  admeasurement  of  the  righiB  of  the  p^i 
ties,  indicate  as  the  proper  judgment.  In  other  words,  tJ 
only  tribunal  authorized  to  find  it,  has  found  the  min 
premise  (the  facts  of  the  case)  correctly  upon  the  evideia 
before  it;  but  in  applying  the  major  premise,  the  law,  to  tl 
minor,  has  drawn  the  wrong  conclusion,  upon  which  a  jud 
ment  has  passed  not  justified  by  the  rules  of  law.  The  re&x 
reached  by  the  conclusion  and  judgment  in  such  cases 
illogical.  The  facts  found  show  that  the  judgment  does  u 
follow  as  a  logical  conclusion  from  them.  The  law  has  si 
fered,  and  this  Court  can  redress  the  injury  and  correct  t 
error  by  ordering  the  proper  judgment  to  Tbe  entered*  T 
record  in  the  Court  below  was  illo^cal,  and  therefore  illej 
before,  and  after  correction  it  is  legal  and  logical.     But 


Thb  Pacific  Coast  Law  Journal. 


341 


to  make  it  logical,  if  the  judgment  is  modified  as 
^  findings  of  fact  must  be  cnanged.  This  Court  has 
to  perform  such  an  act. 

riew  this  Court  did  not  rest  its  judgment  on  the 
at  the  evidence  was  insufiicient  to  justify  the  decis- 
asBed  on  no  such  question.  No  such  question  was 
How  can  it  be  said  that  any  such  question  was 
wheu  the  bill  of  exceptions  shows  that  all  evi- 
0  demand  was  excluded  ?  If  there  was  no  evidence 
uid,  the  Court  could  only  find  as  it  did,  that  no 
as  made,  so  that  this  Court  could  not,  under  such 
aces,  liold  that  the  evidence  was  insufficient  to  sua- 
ading  iis  to  the  demand. 

ich  point  had  been  before  us  for  adjudication,  and 
>me  to  the  conclusion  that  it  was  well  taken,  the 
it  have  been  reversed  for  the  same  reason  as  in  the 
3  of  ease  discussed  above,  in  order  that  the  only 
thorizod  tribunal — the  Court  below — might  try  the 

^tioti  was  in  effect  decided  in  passing  on  the  re- 

rme  time  ago.     This  opinion  gives  the  reasons  for 

}ii  on  the  motion. 

agoing  indicates  that  the  motion  must  be  denied, 

rdered  accordingly. 

3tir:  Morrison,  C.  J.,  Myrick,  J. 


Department  No.  1. 


[Filed  April  1,  1881.] 
No.  6210. 
)S,  Respondent,  vs.  MEBBILL,  Appellant. 

TEH .  Through  inadvertence,  the  Coort  below  failed  to  allow 
ant  thf^  full  amount,  a  credit  as  shown  by  a  stated  account  of 
fi's:  Held,  the  judgment  must  be  reversed,  with  directions  to 
he  full  amount  of  the  credit. 

from  Twelfth  District  Court,  City  and  County  of 

isco. 

'  Harmon,  for  respondent. 
arpstem,  for  appellant. 

,  delivered  the  opinion  of  the  Court: 

3ctioo  that  the  findings  of  fact  are  not  sustained 

ience  is  not  well  taken.     From  the  findings  it  ap- 
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pears  that  the  plaintiffs  are  stockbrokers,  and  as  such,  frt 
time  to  time  between  the  sixteenth  of  May,  1873,  and  t 
fourteenth  of  May,  1875,  at  the  request  of  defendaDt,  bou^ 
and  sold  for  him  yarious  stocks,  and  paid  out  for  him  vario 
sums  of  money.  On  the.  thirtieth  d^y  of  September,  IS'i 
plaintiffs  and  defendant  had  an  accounting  of  the  differc 
transactions  between  them,  and  of  the  moneys  paid  out 
the  plaintiffs  for  the  defendant;  and  upon  such  aecounti 
it  was  found  and  agreed  by  the  respectiye  parties  that  t 
amount  of  $8,098.70  was  the  balance  due  to  the  plain ti 
from  the  defendant.  Afterwards  the  plaintiffs  paid  out  1 
the  defendant,  at  his  request,  the  following  sums  of  mon« 
to  wit:  $50  on  the  second  of  Noyember,  1874;  $1,000  ont 
thirtieth  of  Noyember,  1874,  and  $200  on  the  nineteenth 
March,  1875. 

On  the  fifth  of  January,  1875,  the  plaintiffs  held,  as  seci 
itr  for  the  said  indebtedness,  500  shares  of  the  capital  sto 
of  the  Silyer  Hill  Mining  Company  belonging  to  the  defei 
ant.  On  that  day  defendant  gaye  to  the  plaintiffs  written  ] 
structions  to  sell  the  stock  at  their  discretion  for  his  accoui 
Pursuant  to  these  instructions,  the  plaintiffs,  on  the  seren 
day  of  January,  1875,  sold  400  shares  of  the  stock  for  $7,6( 
deducted  their  commissions  therefrom,  amounting  to  $^ 
and  placed  the  balance — to  wit,  $7,662— to  the  credit  of  t 
defendant;  but,  by  some  mistake  in  the  Court  below,  the< 
fendant  in  lieu  of  this  was  only  allowed  a  credit  of  $6,8< 
Instead  of  the  sum  last  mentioned  he  should  have  been 
lowed  a  credit  of  $7,562,  as  of  date  January  7,  1875. 

On  the  fourteenth  of  May,  1875,  the  plaintiJfe  sold  the  i 
maining  100  shares  of  the  stock  for  $962.50,  deducted  the] 
from  their  commissions,  amounting  to  $4.81,  and  placed  I 
balance,  $957.69,  to  defendant's  credit.  The  stock  had 
fixed  market  yalue,  and  the  plaintiffs,  in  making  the  sales 
they  did,  acted  as  they  thought  would  best  promote  the  ] 
terest  of  the  defendant.  The  plaintiffs  must  oe  credited  w 
the  amounts  paid  out  by  them  for  the  defendant^  and  mi 
be  charged  with  the  amounts  receiyed  by  them  on  hi^  i 
count,  and  are  entitled*  to  judgment  for  the  excess  of  i 
former  oyer  the  latter,  with  legal  interest  thereon.  The  ore 
denying  the  motion  for  a  new  trial  must  be  affirmed;  bat  i 
the  error  occurring  in  the  item  of  January  7,  1875,  the  ja< 
ment  must  be  reyersed  and  the  cause  remanded  to  the  Su] 
rior  Court,  with  directions  to  modify  the  judgment  as  hari 
indicated. 

Ordered  accordingly. 

We  concur:    McAinstry,  J.,  McEee,  J. 
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Department  No.  1. 


[Filed  April  1,  1881.] 
No.  6604. 

GEOEGE  McDonald,  appellant, 

vs. 
SAN  M.  McELROY  et  al..  Respondents, 

lDMINIBTBation — Hubs. — The  ancestor  of  defendants  executed 
of  land,  with  a  covenant  for  a  right  of  way  oyer  another  part 
I  land.  After  proceedings  in  administration,  the  land  over 
the  right  of  way  was  claimed  was  distributed  to  defendants, 
stion  was  for  specific  performance  of  the  covenant.  Heldt  that 
sr  to  bind  the  defendants  (heirs)  they  should  have  been  named 
covenant;  that  the  words  of  the  covenant,  *'  said, street  forever 
ind  remain  free  and  open  as  a  public  street,"  if  they  constituted 
venant — were  either  a  covenant  of  seizin — in  which  case  there 
breach  so  soon  as  the  covenant  was  executed,  or  they  were  a 
int  in  the  nature  of  warranty  or  for  quiet  enjoyment;  in  which 
le  covenant  was  not  broken  until  the  assertion  of  paramount 
w  and  legal  right.  Under  the  Act  of  1855,  heirs  were  made 
rable  upon  the  covenant  of  their  ancestor  to  the  extent  of  the 
lescended  to  them  through  the  machinery  of  the  Probate 
A  claim  for  a  breach  of  such  covenant  had  to  be  presented  as 
Q  against  the  estate. 

From  Nineteenth  District  Court,  San  Francisco. 

er  &  Berairiy  for  appellant, 
Boyd  ana  Blake,  for  respondents. 

TRY,  J.,  delivered  the  opinion  of  the  Court: 
nplaint  alleges  that  on  the  27th  day  of  October, 
les  McElroj,  since  deceased,  in  consideration  of 
f  seven  hundred  dollars,  paid  to  him  by  plaintiff, 
s  deed  of  that  date,  grant,  bargain,  sell,  alien,  re- 
ase,  convey  and  connrm  unto  plaintiff,  his  heirs, 
,   adminisixators    all  that  certain  parcel  of    land 
the  City  and  County  of  San  Francisco,  particularly 
as  follows:    '^Commencing  on  the  southeasterly 
nna  street  at  a  point  distant  one  hundred  and  sixty 
inches  northeasterly  from  the  northeasterly  line  of 
eet;    thence  running  northeasterly  along  said  line 
street  twenty-two  feet  eight  inches;  thence  at  right 
>utheasterly  eighty  feet;    thence  at    right  angles 
l;erly  tweniy-two  feet  eight  inches;    and  thence  at 
les  northwesterly  eightj^  feet  to  said  southeasterly 
iJmsL    street  at  the  point  of  commencement;  to- 
ith  the  right  of    way  in,  upon,  and  over  a  street 
)  feet  in  width,  called  Minna  street,  running  from 
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Tenth  street  to  the  southwesterly  line  of  the  lot  of  h 
thereby  conveyed  (to  wit,  said  last-described  parcel  of  Ian 
said  sixeet  forever  to  be  and  remaiu  free  and  open  as  a  pul 
street. 

The  complaint  further  shows  tbat  at  the  time  the  s 
James  McElroy  sold  and  conveyed  as  above,  he  was  in  f 
session  and  seized  in  fee  ''to  the  extent  of  one  undivii 
sixth  part "  of  a  tract  of  land  over  and  through  which 
way — -Minna  street — was  to  be  kept  open  (as  W  McEIrc 
"  covenant")  from  Tenth  street  tc>  a  transverse  line  runn 
across  the  proposed  Minna  street,  eleven  feet  four  incl 
distant  northeasterly  from  the  line  of  the  lot  so  as  ab< 
sold  and  conveyed  by  James  McElroy  to  plaintiff;  and  tl] 
for  the  said  distance  of  eleven  feet  four  inches,  the  si 
James  McElroy  was,  at  ,the  time  of  said  sale  and  conv 
ance,  the  sole  owner  of  the  land  through  which  the  propoi 
Minna  street  was  to  run. 

The  complaint  further  alleges  that  after  the  death* 
James  McElroy,  and  before  the  estate  of  the  said  Jar 
McElroy  was  distributed,  one  John  McDermott,  one  of  1 
tenants  in  common  in  the  tract  of  hind  in  which  Jan 
McElroy,  in  his  lifetime  was  so,  as  aforesaid,  the  owner 
an  undivided  one-sixth  part,  instituted  an  action  in  the  1 1 
trict  Court  of  the  Nineteenth  Judicial  District  for  said  C 
and  County  against  all  of  the  tenants  in  common  of  si 
tract  (including  the  defendants  herein,  who  are  the  wid 
and  children  and  lawful  heirs  of  James  McElroy,  decease* 
and  that  such  proceedings  were  had  therein,  that  a  final  ( 
cree  of  partition  was  made;  that  bj  said  decree  a  tract 
land,  which  includes  the  proposed  Minna  street  for  a  il 
tance  of  sixty-three  feet  six  inches  (immediately  adjoinj 
to  and  to  the  notherly  of  the  eleven  feet  four  inches  exc 
sively  owned  by  said  James  McElroy  in  his  lifetime)  was  i 
signed  and  allotted  in  severaltv  to  the  defendants  in  i 
present  action,  as  the  part  and  snare  of  said  tract  to  whi 
the  heirs  of  said  McElroy  were  entitled  in  severalty. 

The  complaint  further  alleges  that  at  the  time  of  the  cc 
veyance  by  James  McElroy  to  plaintiff,  seven  hundred  d 
lars  (the  consideration  therein  named)  was  the  full,  fair  a 
just  value  of  the  land  conveyed,  with  said  street  and  ri§ 
of  way  conveyed  therewith,  as  aforesaid,  but  without  su 
street  and  right  of  way  said  land  was  not  worth  said  sn 
and  was  wholly  without  means  or  way  of  ingress  or  egr< 
from  or  to  any  public  street  or  higliway. 

That,  January  17th,  1871,  said  James  McElroy  die<l  ] 
testate  in  said  city  and  county,  whereof  at  the  time  of    I 
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kS  resident,  leaving  real  and  personal  estate  situ* 
,  and  leaving  him  surviving  defendant,  Susan 
is  widow,  and  the  other  defendants,  his  surviving 
d  lawful  heii*s;  that  upon  petition  and  proceed- 
•  thereupon,  and  Februai^  3,  1871,  the  Probate 
lid  city  and  county  duly  granted  letters  of  aJmin- 
on  the  estate  of  said  deceased  to  said  Susan, 
oresaid,  who  duly  qualified  and  entered  upon  the 
{  her  duties  as  admin^istratrix ;  that  due  notice  to 
id  claimants  was  had,  etc.  And  afterwards,  and 
1876,  by  decree  of  said  Probate  Court,  the  es- 
1  James  McElroy,  deceased,  was -distributed  as 
wit:  To  Susan  McElroy  one-third  part,  and  to 
Anna  M.,  Jennie,  Emma,  Mary  E.  and  James 
,  each  two  undivided  fifteenths  parts  of  the  foK 
estate — (Describing  two  ti-aots,  one  tract  being 
lerein  referred  to  as  including  eleven  feet  four 
le  propOvSed  Minna  street,  and  the  other  being 
t  aside  to  the  widow  and  heirs  of  the  said  James 
^ceased,  by  the  decree  of  partition), 
ilaint  also  alleges  that  on  January  27, 1876,  Susan 
as,  by  the  decree  of  said  Probate  Court,  finally 
II  her  office  of  administratrix  and  administra- 
Lto  closed,  and  that  all  the  property  of  which 
liroy  died  seized  was  community  property  of 
mtjs  and  his  wife,  the  said  Susan.  Further^ 
ants,  since  the  decree  of  distribution,  have  re- 
aers  respectively  of  the  land  distributed  to 
complaint  further  avers  that  at  the  time  of  the 
said  deed  of  conveyance  by  said  James  McEl- 
tiff,  **8aid  Minna  Street  was  not  an  open  public 
;hway,  extending  from  the  parcel  of  land  con- 
)resaid,  to  said  Tenth  Street,  or  for  any  part  of 
e,  or  at  all ;  and  there  is  not  and  never  has  been 
Jtreet.  or  any  street  or  way  at  all,  in,  upon,  over, 
whole  or  any  part  of  said  Minna  Street,  as  in 
described,  and  agreed  forever  to  remain  an  open 
t;  but  although  there  is  not  and  never  was  any 
it,  as  last  stated,  the  property  owners  adjoining 
:>f  land  suffered  and  permitted  plain tifif  to  freely 
eir  lands  to  sjLtid  parcel  of  land  of  plaintiff,  and 
to  the  public  highway,  up  to  within  the  past 
r  montljs;''  that  since  he  has  been  forbidden  in- 
gress from  his  lancl  to  the  public  streets  and  high- 
city,  he  has  requested  defendants  to  open  said 
t  as  in  said  deed  described,  or  otherwise  to  afford 
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plaintiff  means  of  ingress  and  egress,  but  said  defeDii 
although  often  requested,  have  refuser!,  etc. 

The  special  prayer  is  that  the  defeudants  be  comi 
specifically  to  perform  said  covenant,  and  to  open  said  S 
^xeet  to  the  extent  and  in  the  manner  iu  said  deed  of 
veyance  described;  and  this  is  followed — in  the  event  < 
granting  of  the  specific  prayer  not  bein^practicable~b 
general  prayer  tnat  plaintiff  have  such  other  and  fii 
relief  as  shall  seem  meet,  with  costs,  etc. 

To  the  complaint  the  defendants  severally  demun:e 
the  ground  that  the  same  did  not  state  facts  sufiicieut  tc 
stitute  a  cause  of  action. 

The  District  Court  sustained  the  demurrer,  and  the 
plaint  not  being  amended,  final  judgment  was  renderei 
entered  that  plaintiff  take  nothing  by  his  action,  and 
defendants  have  and  recover  their  costs,  etc. 

This  appeal  is  from  the  judgment. 

Many  curious  and  interesting  questions  are  suggests 
the  demurrer — some  of  which  were  argued  with  much 
and  ingenuity.  But,  in  the  yiew  we  take  of  the  case— 
if  appellant  is  entirely  right  with  respect  to  the  positio 
him  assumed — the  demurrer  was  proper]^  sustained. 
conveyance  from  James  McElroy  to  plaintiff  is  not  set  < 
lengtn  in  the  complaint.  The  averment  at  the  comm 
ment  of  the  pleading  is  that  '^  James  McElroy,  sine 
ceased,  did,  by  his  deed  of  a  certain  date,  bargain,  seU^ 
unto  plaintiff,  his  heirs,"  etc.  Nowhere  in  the  compla 
there  an  averment  that  James  McElroy  ever  attempts 
bind  his  heirs  by  any  covenant.  The  words  **8aia  t 
forever  to  be  and  remain  free  and  open  as  a  public  stre* 
if  they  constitute  any  covenant — are  either  a  coveua 
seizin,  in  which  case  tnere  was  a  breach  so  soon  as  the 
enant  was  executed  (since  the  grantor  had  no  title  t( 
right  of  way,  nor  any  which  could  affect  the  rights  c 
co-tenants  in  the  lands,  over  which  the  way  w  as  to  m\ 
they  were  a  covenant  in  the  nature  of  warranty,  or  for 
enjoyment,  in  which  case  the  covenant  wag  not  brokent 
the  assertion  of  paramount  adverse  and  legal  right.  I 
words  quoted  are  a  covenant  of  seizin,  on  which  the 
nanter  became  liable  when  the  deed  was  executed,  the  < 
for  the  breach  should  have  been  presented  to  the  adn 
tratrix  of  the  estate  of  James  McElroy.  As  the  law  t 
when  the  deed  was  executed,  and  at  the  death  of  t])6 
enanter,  the  heirs  became  answerable  upon  the  covena 
the  extent  of  the  land  descended  to  them  *'  in  the  case 
in  the  manner  prescribed  by  law."    (Statutes  1855»  p. 
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I  and  personal  property  of  a  decedent  were  made 
^  law  for  the  satisfaction  of  aU  claims  or  demands 
nst  the  deceased  at  the  time  of  his  death.     To 
sets  of  the  estate,  however,  the  claim  had  to  be 
re<juired  by  the  provisions  of  the  Code  of  Civil 
elating  to  the  settlement  of  the  estates  of  de- 
ns,    {Hartman  vs.  Lee,  30  Ind.  281.)    If,  on  the 
the  words  cited  from  the  deed  are  to  be  con- 
lOveQant  to  warrant  and  defend  covenantee  in  the 
f  the  right  of  way  against  all  lawful  objectors,  or 
itee  quietly  enjoy  the  use  thereof  undisturbed 
il  obstruction,  and  the  breach  occurred  after  the 
^euanter  (and   assuming  the  question  not  to  be 
mj  statute  of  this  State),  the  heirs  are  not  bound 
Bceased  expressly  covenanted  that  they  should  be 
common  law  to  make  the  heir  responsible  it  was 
Lt  he  be  expressly  named  in  the  bond  or  covenant 
tor.  (2  Wait's  Actions  and  Defenses,  397.)     And 
against  liim  as  heir  an  averment  was  necessary 
named  in  and  bound  by  the  bond  or  covenant. 
16  rule  as  to  the  ancient  warranty.    (Bawle  on 
Dr  Title,  4th  ed.,  p.  461;  Co.  Litt.,  384.)     "If  a 
covenants  for  himself  and  his  heirs,  the  heirs  are 
rform  it, "  (2  Bla.  Com.  304.)     "A  covenant  may 
ing  for  its  object  something  annexed  to  or  inher- 
annected  with  land  or  other  real  property;  al- 
ay  be  purely  personal  to  the  covenantor,  and  his 
>resentatiyes,  because  he  has  omitted  to  name  his 
L  eovenant,   though  clearly  personal,  or  relating 
may  be  a  covenant   real,    because  the  heir 
,  will  be  liable  in  respect  of  assets  by  decedent,** 
on  Covenants,  63.)    To  create  liability  on  the 
heir  it  is  requisite  that  the  terms  of  the  covenant 
ovide  for  its  performance  by  him.    (Id.,  449.) 
DOplaint  before  us  it  is  not  stated,  even  by  way  of 
;  James  Mefilroy  covenanted  that  his  heirs  should 
The  word  heirs  was  not  necessary  under  our 
reate  or  convey  an  estate  in  fee  simple.     (Stats. 
L.)     But  there  was  no  statute  whicn  made  the 
nded  to  the  heir  liable  for  the  covenants  of  the 
:cept  the  statute,  which  applied  all  assets  to  the 
decedent's  debt — through  the  machinery  of  the 
art.     The  very  basis  of  plaintiff's  claim  here  is 
>bate  law  does  not  affect  his  right  to  maintain  the 
ion. 

t  affirmed^ 
ir:  Boss,  J-j  McEee,  J. 


I 


348 


The  Pacific  Coast  Law  Joubkal. 


Depabtment  No.  1. 


[Filed  March  23,  1881.1  ' 

No.  6759.  I 

F0EBE8,  Eespondent,  ^ 

vs.  ^ 

JAMES  EEILLT  et  al.,  Appellants.  ^ 

EjKoncxNT — OuTsiDX  Lands — Fobmkb  Jxtix^ment. — In  &  former  a 
brought  by  plaintiff  against  Turner,  Beilly,  Selbj  (Mayor  of 
Francisco)  and  the  City  and  County  of  San  Fmncisco,  it  wns 
judged  that  all  the  steps  necessary  to  acquire  a  L-onveyanoe  froi 
city  to  certain  "  outside  lands"  had  been  complied  with  on  the 
of  Reilly,  who  was  predecessor  of  Turner;  that  the  Board  of  Si 
visors  awarded  the  land  to  the  latter,  and  thut  the  publlcatiot 
quired  was  fully  made;  and  that  plaintiff  was  the  success 
interest  of  Turner.  The  Court  decreed  in  that  aQtion  that  the  ii 
should  convey  the  city  title  directly  to  plaintiff'.  Tbet  defendants 
(other  than  Beilly,)  never  made  any  application  for  the  Inm 
commenced  any  proceedings  against  Turuer  or  Beilly  dtmnj 
period  of  publication,  or  paid  taxes  or  asBetismentn  on  tht?  prop 
or  complied  with  any  of  the  requirements  of  the  oTdi nances  or  ata 
on  the  subject:  Held,  in  this  action  of  ejectiiieuip  plaintiff  wan  ent 
to  recover. 

Appeal  from  Fourth  District  Court,  Citj  and  Couiit} 
San  Francisco. 

B.  S.  Brooks,  for  respondent, 

U.  A,  Lawrence  and  u.  M.  SeatveU,  for  appellants.         ^ 

McKiNSTBY,  J.,  deli-vered  the  opinion  of  the  Court: 
The  decree  in  the  action  of  Jkanmler  Forbes  yb.  Ge 
Turnery  James  Beilbj,  Thomas  H.  Selby,  Mayor,  etc^,  anr 
City  and  County  of  San  IraruAscOy  must  be  read  in  connec 
with  the  pleadings.  From  the  judgment  roll  it  appears  i 
it  was  therein  necessarily  adjudicated  that  all  the  reqii 
ments  of  the  Act  of  Congress  of  March  8,  1866,  of  the 
dinances  of  the  city,  and  of  the  Acts  of  the  Legislature 
lating  to  the  subject,  had  been  fully  complied  with  bj,  oi 
behalf  of  James  Eedly;  that  the  land  in  controversy  in 
present  ejectment  had  been  awarded  by  the  Board  of  So] 
visors  to  Turner  as  successor  in  interest  or  representatiTc 
Eeilly,  and  that  the  publication  required  by  the  ordina 
and  act  of  the  Legislature  had  been  fully  made. 

In  Forbes  vs.  lumer  et  al.,  it  was  decreed  that  the  Mii 
should  convey  the  city  title  directly  to  Forbes.  It  is  i 
ur^ed  by  the  present  defendants  and  appellant'^  (other  i 
Reilly),  that  the  deed  of  the  city  in  pursuance  of  such  dec 
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1  contrayention  of  the  trust  with  which  the  city 
le,  and  is,  therefore,  void.  As  we  have  seen  in 
[umer  et  cd.,  it  was  adjudicated— as  against  the 
was  a  psuctj — that  Beilly,  or  his  successor,  had 
ad  the  land  by  the  proper  municipal  authority, 
itended  that  these  defendants  (other  than  Beilly) 
Btny  application  for  the  land,  or  that  they  corn- 
proceedings  against  Turner  or  Eeilly  during  the 
Le  publication,  or  that  they  paid  taxes  or  assess- 
omplied  with  any  other  of  the  requirements  of 
ces  or  statutes.  If,  then,  the  city  deed  had  is- 
ner,  the  present  defendants  would  have  had  no 
n  action  brought  by  him  for  the  recovery  of  the 
The  rights  of  Forbes  supervened  upon  those  of 
he  latter  would  have  been  entitled  to  the  city 
at  the  expiration  of  the  publication,  except  that 
veyance  was  diverted  to  the  former  by  the  decree 
■)nt  Court — it  appearing  that  he  had  acquired  the 
^hich  had  been  recognized  and  establisned  to  the 
of  the  Board  of  Supervisors,  and  on  which  the 
an  awarded  to  Turner. 

itiflf  stands  here  precisely  as  if  the  Court  had 
lie  deed  to  issue  to  Turner,  and  had  compelled 
ey  the  land  to  plaintiff.  The  decree  -directing 
be  made  directly  to  the  present  plaintiff,  did  not 
h  the  trust  estate,  except  to  direct  a  conveyance 
kh  the  terms  on  which  the  city  held  it. 
and  order  affirmed, 
r:  Boss,  J.,  McKee,  J. 


District  Court  of  the  United  States, 

.V   AND   FOB   THE   DISTRICT   OF   CaLIFOBNIA. 


AuocrsT  Tebm,  1880. 


No.  221. 

lAINWALD,  Assignee  in  Bankbuptcy,  etc., 
vs. 
HABRIS  LEWIS. 


In  Equity. 

al  decree. 

riltenden,  for  plaintiff. 
TiglUOn,  for  respondent. 
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Hoffmann,  J. : 

This  cause  came  on  to  be  heard  at  this  term,  aud  was  arg 
by  counsel:  and  thereupon,  upon  consideration  thereof,  it 
ordered,  adjudged,  and  decreed  as  follows,  riz: 

First.  That  the  judgment  of  the  District  Court  of  the  J^ 
teenth  Judicial  District  of  the  State  of  California,  in  and  foi 
City  and  County  of  San  Francisco,  in  the  action  in  said  C<! 
entitled  **H.  Lewis,  plaintiff,  vs.  Louis  S.  Schoenfeld,  Si 
Cohen,  and  Isaac  Newman,  defendants,"  which  was  reude 
entered  and  recorded  on  or  about  the  seventeenth  day  of  J 
A.  n.  1877,  being  the  judgment  mentioned  and  described  in 
plaintiff's  bill  in  this  cause,  was  procured  and  oi:itained  bj 
said  Harris  Lewis,  respondent  herein,  by  fraud  and  eoUui 
and  was,  and  is,  a  fraud  upon  and  against  Buid  Simon  Co 
also  upon  and  against  the  said  firm  of  Schoenfehl,  Cohen  & 
also  upon  and  against  the  creditors  of  said  fiim  of  Schoenj 
Cohen  &.  Co.,  and  also  upon  and  against  the  complainant 
said  Herman  Shainwald,  as  Assignee  in  Bankruptcy,  of  the 
of  Schoenfeld,  Cohen  &  Co.,  and  of  Louis  S.  Schoenfeld,  1 
Newman,  and  Simon  Cohen,  Bankrupts. 

Second.  That  said  judgment  of  said  Nineteenth  Dii 
Court  of  the  State  of  California,  and  also  the  entry  and  re 
of  said  judgment,  be  and  the  same  and  each  of  the  same  is, 
are  hereby  declared,  adjudged,  and  decreed  null  and  void, 
of  no  effect. 

Third.  That  said  action  in  said  District  Court  of  the  1 
teenth  Judicial  District  of  the  State  of  California,  the  wri 
attachment  and  the  writ  of  execution  issued  therein,  each 
every  levy  and  all  levies  made  on,  or  under,  or  by  virtue  of 
writs,  or  of  either  of  them,  the  sale  under  said  writ  of  exeei 
by  the  Sheriff  of  the  City  and  County  of  San  Francisco,  the 
chase  and  purchases  made  at  said  sheriff's  sale,  by  said  E 
Lewis,  respondent  herein,  the  order  made  and  rendered  h\ 
District  Court  of  the  Nineteenth  Judicial  District  of  the  St* 
California  denying  the  application  of  said  Simon  Cohen  an^l 
Louis  S.  Schoenfeld  for  an  order  vacating  and  Betting  asidt 
judgment,  and  each,  all,  and  every  of  tibe  proceedings  in. 
action,  was  and  were  commenced,  had,  done,  taken,  obta 
and  procured  by  and  through  fraud  and  collusion  on  the  pi 
the  said  Harris  Lewis  and  of  his  agents  and  attorneys,  and 
the  intent,  object,  purpose,  and  design  of  cheating  and  def 
ing  the  creditors  of  said  firm  of  Schoenfeld,  Cohen  k  Co. 
in  pursuance  of  a  secret,  illegal  and  fraudtilent  combinf 
conspiracy  and  agreement  between  said  Harris  Lewis,  I/oi 
Schoenfeld  and  Isaac  Newman  to  defraud  the  creditorB  oi 
firm;  and  said  action  and  the  aforesaid  writs,  leries,  sales, 
chases,  and  orders,  and  each,  all  and  every  proceeding  anc 
ceedings  in  said  action,  is  and  are  hereby  declared,  adjin 
and  decreed  to  be  a  fraud  upon  and  against  said  Sim  on  C^ 
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i  against  the  said  firm  of  Schoenfeld,  Cohen  &  Co., 
id  against  the  creditors  of  said  firm  of  Schoenfeld, 
.  and  also  upon  and  against  the  Baid  Herman  Shain- 
iignee  in  Bankruptcy  of  the  firm  of  Schoenfeld, 
. ,  and  of  Louis  S.  Schoenfeld,  Isaac  Newman  and 
11,  Bankrupts,  and  is  and  are  hereby  declared, 
d  decreed  nidi  and  void,  and  of  no  effect. 
That  the  said  District  Court  of  the  Nineteenth 
ri(  t  of  the  State  of  California,  did  not  acquire  any 
ti  said  action,  over  said  Simon  Cohen,  and  the  judg- 
it  of  execution  therein  and  all  proceedings  thereon, 

e,  and  each  and  every  one  oi  them  is,  null  and 
it  of  jurisdiction  in  or  on  the  part  of  said  Court 
ion  of  said  Simon  Cohen. 

at  the  $17,000,  $8,000,  and  $5,000  promissory  notes 
nd  described  in  the  complainants'  bill  herein,  and 
Baid  Harris  Lewis  obtained  said  judgment  in  said 
't  of  the  Nineteenth  Judicial  Disbict,  of  the  State 
b,  were,  and  each  of  them  was,  manufactured  and 

said  Louis  S.  Schoenfeld  and  Isaac  Newman  to 
Lewis,  and  was  and  were  procured  and  received  by 
i  fraud  by  and  on  the  part  of  said  Harris  Lewis 
consideration  being  paid  therefor  to  said  firm  of 
Uohen  &  Co.,  and  with  the  intent,  object,  and  desigi;i 
defraud  the  creditors  of  said  firm,  and  in  execution 
said  combination,  conspiracy  and  agreement;  and 
ea  are,  and  each  of  them  is,  hereby  declared,  ad- 
decreed  to  be  null  and  void,  and  liie  said  Harris 
reby  ordered  to  deliver  and  surrender  each,  all,  and 

aaid  promissory  notes  to  said  Herman  Shainwald, 
;b  aforesaid,  within  five  days. 

hat  all  the  money  and  property  of  the  firm  of 
Cohen  &  Co.,  which  was  received  or  obtained  pos- 
r  the  respondent,  Harris  Lewis,  on  or  subsequent  to 
of  June,  A.  D.  1877,  by  or  through  any  purchase  at 
or  from  William  H.  Bremer,  Isaac  Newman,  Louis 
d,  or  from  any  other  person,  was  and  were  obtained 

f,  delivered  to,  and  received  by  him,  by  and  through 
)j  and  through  an  illegal  ana  fraudulent  combina- 
Qspiracy  between  said  Harris  Lewis  and  the  said 
IB,  Louis  S.  Schoenfeld,  and  other  persons,  to  cheat 

the  creditors  of  said  firm  of  Schoenfeld,  Cohen  & 
i  aaid  respondent  Harris  Lewis  is  hereby  declared, 
ud  decreed  to  be  a  trustee  for  the  benefit  of  the 
said  firm  of  Schoenfeld,  Cohen  &  Co. ,  and  for  the 
id  Herman  Shainwald,  as  assignee  in  bankruptcy  of 
id  of  the  individual  members  of  said  firm  as  afore- 
the  money  and  property  of  said  firm  as  received, 
,  or  obtained  possession  of  by  him,  the  said  Harris 
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Lewis,  and  also  of  any  and  all  interest,  profit,  profits,  in 
and  proceeds  made,  secured,  obtained,  gr  in  any  way,  or  mi 
or  form,  realized  by  him,  the  said  Harris  Lewis,  by  or 
or  by  means  of  the  use  of  said  money  and  property,  or  an 
thereof,  or  by  the  use  of  any  such  interests,  profits  or  pro 
and  the  said  Harris  Lewis  is  hereby  declared,  adjudg^ecj 
decreed  to  be  a  trustee  of  the  sum  of  eighty-one  thousanc 
hundred  and  twenty-five  and  7-100  dollar?,  in  lawful  mo 
the  United  States,  for  the  benefit  of  said  Herniao  Shainwn 
assignee  in  bankruptcy  of  the  firm  of  Schoenfeld,  Cohen  J 
and  of  Louis  S.  Schoenfeld,  Isaac  Newman,  and  Simon  € 
Bankrupts,  the  same  being  the  aggregate  amc)Utit  of  th^ 
moneys  and  property  of  said  firm  received  and  obtained  b 
respondent  as  aforesaid  by  fraud  and  collusion  before  th 
day  of  November,  a.  d.  1877. 

Seventh.  That  the  complainant,  Herman  Sliainwald,  re 
from  the  respondent,  Harris  Lewis,  and  that  the  respoi] 
Harris  Lewis,  forthwith  pay  to  the  said  Hemmn  Sliainwali 
complainant  herein,  the  sum  of  eighty-one  thou  Band  four 
dred  and  twenty-five  and  7-100  dollars,  and  the  further  s 
seventeen  thousand  and  ninety-one  and  26-100  dollars  in  ten 
the  aforesaid  sum  of  eighty-one  thousand  four  hundred 
tfwenty-five  and  7-100  dollars  from  the  fin^t  day  of  Novei 
A.  D.  1877. 

Eighth.  That  the  injunction  heretofore  isKued  in  thiK  »\ 
the  eighteenth  day  of  November,  a.  d.  1879,  be  and  the  sa 
hereby  made  and  declared  to  be  perpetual. 

Ninth.  That  the  complainant,  Herman  Hhainwald,  as  aaa 
as  aforesaid,  recover  from  the  respondent,  Harris  Lewis, 
that  the  respondent  pay  to  the  complainant  all  the  costs 
disbursements  by  said  complainants  incurred  or  paid  out  ii 
cause,  the  same  to  be  taxed  by  the  clerk  of  tliis  Court. 

Tenth.  That  the  writ  of  injunction  issue  forthwith  out  ol 
Court  commanding  the  said  Harris  Lewis,  hi^  agents,  atton 
servants,  and  assigns,  to  cease,  desist,  and  refrain  forever 
claiming  or  asserting  any  right  to  said  judgment,  or  to  any 
or  levy  of  execution,  or  to  any  order,  relief,  or  other  proceet 
in  the  said  action  in  the  said  District  Court  of  the  Ninet* 
Judicial  District  of  the  State  of  California,  and  from  proeeci 
said  action  or  taking  any  other  or  further  proceeding  the 
and  from  issuing  or  procuring  to  be  issued  therein,  any  wi 
other  process,  mesne  or  final,  and  from  doin^,'  any  other  a 
thing  merein  and  from  assigning,  transferriji^^,  or  otherwise 
posing  of  said  judgment  or  any  part  or  portion  thereof,  and 
from  asserting  or  setting  up  in  any  way,  manner  or  fornip 
claim,  right,  title,  interest,  or  ownership  of,  in,  or  to  the  pi 
issory  notes  for  $17,000,  $8,000  and  $5,000  herein-above  u 
tioned,  or  of,  in,  or  to  any  or  either  of  them. 
November  5,  1880. 


it  (ili0ast  ^m  f  0unuil 


Apbil  23,  1881. 


No.  9. 


Current  Topics. 


3  many  inquiries  made  respecting  it,  the  Bar 
loeb  not  seem  to  be  aware  of  the  fact  that  no 
ever  been  filed  in  thje  case  of  Leonard  y&.  January, 
avolving  the  validity  of  the  County  Government 
in  1880),  filed  September  16, 1880.  Our  Supreme 
^red  a  decision  in  the  matter,  promising  to  file  an 
an  early  day.     The  decision  is  in  the  following 

In  Bane. 


[Filed  September  16, 1880.] 

No.  7334. 

LEONAED  vs.  JANUARY. 

loURT  (Thornton,  J.,  and  Myrick,  J.,  dissenting): 
f  the  opinion  that  the  Act  of  the  Legislature  en- 
Act  to  amend  Sections  four  thousand  (4000),  four 
nil  three  (4003),  four  thousand  and  four  (4004), 
nd  and  six  (4006),  four  thousand  and  twenty-two 
thousand  and  twenty-three  (4023),  four  thousand 
four  (4024),  four  thousand  and  twenty-five  (4025), 
lud  and  twenty-six  (4026),  four  tliousand  and 
t  (4028),  four  thousand  and  twenty-nine  (4029), 
lid  and  forty-six  (4046),  four  thousand  and  ei^hty- 
),  four  thousand  one  hundred  and  three  (4103), 
uuilred  and  four  (4104),  forty-one  Imndred  and 
,  forty-one  hundred  and  fifteen  (4115),  forty-one 
il  sixteen  (4116),  forty-one  hundred  and  nineteen 
:j-one  hundred  and  sixty-five  (4165),  forty-one 
1  uinety-two  (4192),  forty-two  hundred  and  four 
^-two  hundred  antl  twenty-one  (42j1),  forty-two 
I  iifty-six  (4256),  forty-three  hundred  and  four- 
,    forty-three  hundred  and  twenty-eight  (4328), 
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were  authorized  to  find  that  Holbert  borrowed  monej 
the  streugth  of  credit  created  entirely  hy  his  sepamte ' 
erty.  There  was  nothiDg  to  show  that  the  borrower  iuU 
to  allow  a  debt  to  be  created  otiier  than  one  of  the  ord 
character,  for  which  the  whole  estate  was  liable  accord 
law,  as  in  case  of  other  debts.  The  instruction  was  abs 
and  tended  to  misleiul  the  jury. 

It  may  be  that  if  Holbert  had  borrowed  the  mon 
Johnson  with  the  distinct  understanding  between  then 
the  separate  property  of  Holbert  was  to  be  liable  for  tin 
created,  and  the  funds  so  borrowed  had  gone  to  pay  fc 
land  purchased,  the  land  would  have  been  the  separate 
of  Holbert;  but  no  such  case  is  before  uh. 

At  a  subsequent  day  to  which  further  heariuf^  bad^ 
postponed,  the  defendants  offered  in  eviilenee  to  the 
the  will  of  Frances  Holbert,  showing  Louisa  Lynn  to  I 
sole  devisee  of  said  Frances;  the  petition  of  E.  M.  Mc( 
administrator  of  the  estate  of  Frances  Holbert,  prayiui 
the  share  of  the  estate  of  James  Holbert  belonging  to 
ces  Holbert  be  set  over  to  him,  alleging  that  the  del 
James  Holbert  had  been  paid,  and  that  tbe  propart; 
common  property;  the  objections  to  the  petition  by  ti 
ministrator  of  Jumes  Holbert,  and  the  finUiiigfi  of  tlie 
upon  the  hearing  of  the  petition  and  obieeiions,  which 
ings  were  the  same  before  referred  to.    The  Court  refu 
receive  the  testimony. 

We  cannot  see  that  the  defendants  were  prejudiced  li 
ruling.  The  petition,  objections  and  findings  afotie 
offered.  It  does  not  appear  that  any  decree  had  ever 
rendered  upon  the  findings.  The  only  purpose  of  the 
was  to  show  an  estoppel;  and  as  no  judgment  bud  bee 
tered,  we  cannot  see  that  there  was  any  estop|>eL  The 
be  no  estoppel  by  verdict  or  findings  of  fact  until  a  judj 
or  decree  has  been  entered  upon  such  verdict  or  &u* 
(2  Smith's  Lead.  Gas.  826,  ed.  of  186C,  Duchess  of  1 
ton's  case.)  This  is  true,  even  though  the  Court  had 
diction  to  try  the  matter  and  make  the  findings*  » 

We  think  the  Court  erred  in  giving  the  instruction 
stated  as  having  been  given.     We  also  think  that  tli 
dence  did  not  justify  the  verdict. 

Judgment  revei*sed,  and  cause  remanded  for  a  new  ti 

We  concur:    Morrison,  C.  J.,  Thornton,  J, 

I  concur  in  the  judgment  upon  the  ground  that  tJ 
struction  referred  to  by  Mr.  Justice  Myrick  was  error : 
Kinstry,  J. 

I  concur  in  the  judgment:    Sharpstein,  J. 
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In  Bank. 


[Filed  April  13,  1881.] 
No.  10,609. 
rrE  MARY  MAGUIRE  on  Habeas  Corpus. 


iL  Law— Kix  Ohdinakoe.  A  law  disqualifving  a  person  from 
g  a  ttLwfiil  huKiut^B^  mnHt  opp  y  to  lN»th  axes  alike.  The 
ifcr  wa-s  iiirestiMl  on  n  ehu'^e  of  h  vinR  vii)liited  an  ontiiiance  of 
aheiBcu  (cotntmm  y  known  ah  the  Dive  Ordiuiuice)  providing 
nery  penman  who  eiUneM,  procnreH  or  finployH  auy  female  to 
■  in  miy  ji-aimer  nticnd  on  any  p.  ison  in  uny  dnnce-celJar,  bar- 
ifiti  nuy  i»lttc^  wlii^ri'  inu't,  vinons  or  spirituous liqnorx  arennid 
and  vvtry  female  wLo  in  such  pliice  Hhall  wait  or  attend  on 
non.  Ih  griiity  of  a  nuHdenieaniir."  Held,  that  kik  li  ordinance 
rfwith  Anil  le'ii,  Secli  m  18,  of  ihe  Constitution.  wlii(h  provides 
Ni)  iHfrKoii  KbidFf  on  H>co^ut  of  sex,  la*  disqnolifl  d  irom  eu- 
i|w)U  ur  purdiiiu^'  11113.  lawful  business,  vocation  or  profession.'* 

ratt^  for  petitioner.    • 
'tool,  cootra. 

s,  J.,  delivereil  tlie  opinion  of  the  Court: 

.guire  jjetitiona  for  a  discharge  from  custody  upon 
ipoii  ivhichnhe  weis  arrested  on  a  charge  of  having 
y  follovvin;^  onliiizmce  passed  by  the  Board  of  Su- 
if  the  Cily  nrul  County  of  San  Francisco,  and  ap- 
the  Mayor  iu  March,  1880: 

1  32.  Every  per.son  who  causes,  procures  or  em- 
fetnale  to  wait,  or  in  any  manner  attend  on  any 
any  daiu-e-cellar,  bar-room,  or  in  any  place  where 
IB  "or  8i*iritaons  liquors  is  used  or  sola,  and  every 
i,  in  sucli  place,  sbull  wait  or  attend  on  any  person, 
a  misdemeanor. 

sou  owning  or  having  charge  or  control  of  any 
ellar,  drinking'  saloon,  or  drinking  pla*e,  or  any 
e  midt,  vinous  or  spirituous  liquors  are  sold  or 
suffer  or  permit  any  female  to  be  or  remain  in 
ing  cellar,  salgon  or  drinking  place  between  the 
oV'lork  V,  M.  ami  t)  o'clock  a.  m.  No  female  shall 
in  iti  snch  drinking  cellar,  saloon  or  place  between 
;  provkled,  tlj;*tthi!i  section  shall  not  be  construed 
»ply  to  liot<*ls  or  rt'stiiurants,  or  grocery  stores, 
wife  or  daughter  oE  the  proprietor  may  happen  to 
lence;  or  public  gvr  lens,  or  to  balls  that  are  not 
leld   in  drinking  saloons  or  bar-roqmsj  provided 

iHtHL  r*i-liWl  ui  Ih*  iimnu^rtpt  from  wbi»b  lh«-  Mbuvf  eutltled  dec-iniou  vrn^ 
iMim  »or-     T  "Til  W  iiotifl:   At  pmiff  «*»h.  line  10  from  top,  for  ''Article  XXII 

me  J,  lK>tloin.  the  sentence  be^^nniiiK  with  •*  Webster  "  shonld  re«d : 

Ite*  fcr  i    t.r  whtih  DisQUALiFiKi>  Is  the  past  participle."  et«-.    At  same 

im  abov. .  , .  r  I  ruprl*^ti^yi  '  read  properties.  At  p.  3.W.  lid  line  from  b«.tt««i.  id 
in.  At  p.  ,*m,  H.I  ^.  fuditig  ••  all  since  passed,"  should  be  followed  by  ciUtlon. 
--—--   £4  Cal  24  kI"   At  same  p..  last  *^.  10th  Une,  strike  out  vrord  "  as.      At  p. 
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/tn'!kei\  that  i[  the  ball  13  given  for  the  purpose  of  ei 

the  provisions  of  tliis  order,  then  thist>nlershnll  be  iippli 

The  particoluv  offense  with  whirli  the  petitioner  ih  cI 

is  that  of  waiting  on  persons  in  a  har-rooio  where  1 

were  sohh     TJie  offense  is  against  the  proviHious  of  11 

Earagrapli  in  the  ordiuaiice  as  given  al*(»ve,  and  what  i 
erein  rehites  to  that  poition  of  the  ordinaiu-e  only. 

The  diseliarge  of  the  petitioner  is  ehiinied  ou  the  ^ 
that  the  ordinance  above  mentioned  is  voiil,  as  being  1 
flict  with  Syetion  eiglitt'en  (18)^  Article  XXII,  of  the  C 
tutioii  of  tliis  Btate.  wliith  is  in  thfse  words: 

*'  No  person  shall,  on  account  of  sex*  be  disqnalifiet 
entering  upon  or  pursuing  any  luwfai  business,  vueati 
profession." 

It  is  not  asserted  or  elaimed  that  the  business  in 
she  is  engaged  is  not  a  lawful  one,  except  fur  the  ord 
ii3  question,  and  tbe  provision^  df  Seetion  80t),  Penal 

Is  the  ordinaoce  in  qnestion  in  conflict  with  the 
quoted  section  of  the  Constitution  ?  1 

It  becomes  then  necessary  to  inquire  in  what  seni 
word  "  dUqnaHjied  "  is  used  in  tliis  section.  It  is  prei 
to  be  used  in  its  natural  and  ordinary  sense,  unless  ll 
something  in  the  instrument  whiLdi  shows  tiie  con 
(IVeil  vs.  Kevfielfi,  54  Cab  lUL)  The  rule  on  this  sub 
thus  stated  by  Marshall,  C.  J.,  in  GiUtons  vs,  ()(ffJrfi,4\ 
188t  The  frnmers  of  the  Constitution  and  the  peopl 
adopted  it  **ninst  be  understood  to  have  employed  wo 
their  natural  sense,  and  to  have  intended  what  they  have 
(Cooley's  Const.  Lim.  7'2.) 

We  tied  nothing  in  tlte  Constitution  which  shows  th 
word  is  used  in  the  section  above  considered  in  atijr 
than  its  natural  and  ordinary  sense, 

"^^ hat  then  is  its  onlinary  and  popular  sense?  W 
defines  the  verb  di'iqfialifif  as  the  past  iyartici|>le  as  fc 

''  I.  To  deprive  of  the  qualities  or  proprieties  nee 
for  any  purpose;  to  render  unlit:  to  incapacitate;  u 
with  A.r." 

"2.  To  deprive  of  a  legal  capacity,  power  or  right; 
aWe,  as  a  conviction  of  perjury  di»i|ualilies  a  man  U 
witness/' 

(Hee  same  word  in  Worcester  s  Dictionary.) 

In  our  opinion  the  natural  and  ordniary  sense  of  rli^ 
is  to  incapacitate;  to  disable;  to  divest  or  deprive  of  ijun 
tiiHis;  and  that  it  was  used  in  this  sense  in  the  sectiuu 
examination. 

The  langaage  of  the  ordinance  is  plaio,  and  its  mi 
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ible.  It  leaves  nothing  for  construction.  The 
ployed  in  this  ordinance  incnpacifate  a  woman  from 
the  business  for  which  the  petitioner  was  fined, 
le  her  from  doing  so.  This  being  so,  she  is  dis- 
)y  the  ordinance  under  consideration  from  pursu- 
ness  lawful  for  men.  We  are  compelled  to  adopt 
mit  that  while  the  Legislature  cannot  disqualify  a 

account  of  sex  from  following  a  lawful  business 
eunctment,  it  may  by  indirection  accomplish  the 
liy  forbidding,  under  a  penalty,  the  prosecution  of 
iness.  Such  legislation  as  that  just  above  in- 
>uld  only  be  considered  an  evasion  of  the  consti- 
i  ovision.  Such  an  enactment  would  be  as  much  a 
f  the  paramount  law  as  one  disqualifying  by  express 
.  woman  oflfending  would  be  liable  to  the  penalty 
lay  she  was  so  employed.  This  would  usually  be 
1  as  disabling,  as  imposing  a  disqualification,  and 
IS  disqualifying. 

i  further  contended  that  the  inhibition  or  disquali- 
iiot  on  account  of  sex,  but  on  account  of  its  im- 

Tliat  such  employment  of  a  woman  is  of  a  vicious 
ill  id  hurtful  to  sound  public  morality,  and  that  this 
?  object  and  design  of  the  ordinance.     It  is  not 

that  such  business  is  malum  in  se,  but  of  a  hurtful 
ral  tendency.     It  mav  be  admitted  that  such  is  its 

design,  but  this  object  is  aimed  to  be  accom- 

an  ordinance  which  precludes  a  woman  from  a 
in  ess.  It  is  said  that  the  presence  of  women  in 
s  has  this  tendency.  .  If  men  only  congregate,  this 
loes  not  exist  in  so  hurtful  a  degree;  at  any  rate,  it 
en  regarded  so  hurtful,  and  has  not  fallen  as  yet 
legislative  ban.  So  that  it  comes  at  last  to  this: 
eclusion  and  disqualification  is  on  account  of  sex. 
D  in  effect  said  above,  the  attempt  is  thus  made  to 

indirection  which  cannot  be  done  directly.  The 
V  of  the  land  annuls  all  such  enactments.  (Cum- 
M'mouri,  4  Wall,  227;  People  vs.  Alberfsov,  55  N. 
yloit*  vs.  Commissioners  of  Moss  County,  23  Ohio,  N. 

1  that  this  is  nothing  more  than  the  exercise  of  the 
er,  which  is  vested  m  the  city  and  county  by  Sec- 
Article  XI  of  the  Constitution.  But  is  this  pro- 
relation  to  the  police  power  in  the  Constitution 
5  restriction  of  the  section  we  have  been  examin- 


e  at  the  meaning  of  the '  Constitution,  as  of  any 
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other  writing,  the  whole  of  it  must  be  examined.  If  tl 
is  an  apparent  conflict,  it  is  the  duty  of  Courts  to  hiirn 
ize  them,  if  it  can  be  reasonably  doae,  so  as  to  give  eflet 
evei-y  portion  of  the  inKtrunieut.  It  is  not  to  be  fit)pp< 
that  an  instrnment  of  tljia  chamct^r,  everj^  section  of  \\\ 
was  fullj  considered,  ban  been  framed  with  contradie 
provisions.  What  was  provided  in  one  section  may  be 
strained  by  the  provisions  of  another. 

The  Section  18  of  Article  XX  imposes  a  restraint  on  e^ 
law-making  power  in  the  State^  whether  an  Act  of  the  1 
islature  or  an  ordinance  or  by-hiw  of  a  inunicij>al  coq» 
tion.  It  is  a  positive  declaration,  made  by  tbe  sover* 
authority,  that  whatever  may  be  done  under  the  legishi 
power,  in  any  and  every  shape  or  form,  shall  never,  by  tli 
or  indirect  action,  incapacitate  any  person  on  account  of 
from  entering  upon  or  pursning  any  lawful  bnsiness,  vi 
tion  or  profession*  This  power  to,  make  police  regulai 
is  as  much  restraineil  by  the  section  just  referred  to  as  is 
legislative  power  vested  in  the  Senate  and  Assembly-  I 
grants  of  power  are  alike  made  by  the  Constitution, 
both  are  alike  restricted  by  this  section  of  Article  XX.   , 

It  may  be  farther  said  of  it  tliat  it  is  prohibitory  in 
character,  and  needs  no  legishition  to  make  it  active  ii 
effect.  It  is  self-executing,  and  struck  with  nullity  all  J 
in  existence  inconsistent  uith  it,  as  soon  as  the  Constitu' 
went  into  operation,  and  all  since  passed. 

We  have  carefully  weighed  the  arguments  addressed  U 
on  the  point  of  immorality.  But  we  must  presume  thai 
these  considerations  were  discussed  and  weigheil  liy  the  C 
vention  which  framed  the  Constitution  anil  the  l)^'ople  i 
adopted  it,  that  they  fully  considered  on  the  one  hand 
benefits  which  would  spring  from  the  adoption  of  a  |Kii 
like  that  established  by  the  section,  and  the  bane  on 
other,  and  that  on  a  just  and  fair  balancing  of  the  resull 
good  and  evil,  they  ileterjuined  to  have  the  section  as  it  ij 
fixing  and  carrying  out  a  policy,  as  in  their  judgment  the  1 
under  the  circumstances.  As  we  un(lerstan<l  the  sectioi 
does  establish,  as  the  permanent  and  settletl  rule  aurl  po 
of  this  State,  that  there  sindl  be  no  legislation  either  dire« 
or  indirectly  incapaeitatini;  or  disabling  a  woman  from  en 
ing  on  or  pursuing  any  business,  vocation  or  profession  j 
mitted  by  law  to  be  entered  on  and  pursued  f»y  those  sa 
times  designated  as  the  stronger  sex.  To  adopt  ^ 
conclusion  b>  which  the  reasoning  of  the  counsel  for 
people  would  lead  us  would  be,  in  our  jmlgmerit,  to  iuser 
exception  to  the  general  rule  prescribed  by  this  section.   ! 
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lo  exceptioDS  in  this  section,  and  neither  we  or 
power  m  the  State  have  the  right  or  authority  to 
,  whether  on  the  ground  of  immorality  or  any  other 
All  these  nre  considerations  of  policy,  the  deter- 
)f  which  belonged  to  the  convention  framing,  and 
3  adopting,  the  Constitution,  and  their  final  and 
I  jud^ent  has  been  expressed  and  entered  in  the 
unmistiikable  language  of  the  Constitution  itself, 
the  rule  as  above  stated.  Tlie  policy  of  the  ordi- 
iconsistent  with  })olicy  intended  and  fixed  by  the 
on.  Tiiey  cannot  both  stand, 
istitutiou  furnishes  a  rule  for  its  own  construction, 
is  that  its  provisions  are  *'  mandatory  and  prohibi- 
His  liy  expressed  words  they  are  declarea  to  be 
"  (Article  I,  Section  22.)  We  find  no  such  ex- 
Is  in  tlie  Constitution.  This  rule  is  an  admonition 
this,  the  highest  laws  in  this  State,  that  its  require- 
not  meaningless,  but  that  what  is  suid  is  meant — 
'  we  mean  what  we  say."  Such  is  the  declaration 
and  of  the  highest  sovereignty  among  us,  the  peo- 
)  State,  in  regard  to  the  subject  under  consider- 

add  here  that  the  law-making  power  of  the  State 
o  make  laws  affecting  both  sexes  alike  and  not  iu- 
'  the  Constitution,  which  will  accomplish  the  object 
desired — to   prevent  practices   hurtful  to  public 

The  Constitution  was  not  framed  with  a  disregard 
^ortant  considera^tions  urged  upon  us  in  this  regard, 
directs  that  a  hiw  which  is  framed  to  accomplish 
t  by  affecting  or  operating  upon  lawful  callings  not 
shall  affect  both  sexes  alike.  We  are  not  at  liberty 
b  such  import'int  matters  were  overlooked  in  fram- 
^anic  law. 

inauce  and  law  both  being  unconstitutional,  there 
se,  and  there  can  be  no  vali*!  conviction  and  sen- 
ice  no  jurisdiction  for  any  purpose.  (  'jJx  jiarfe 
>pinion  tiled  May  27,  1880*;  /sic  parte  Sithnld,  100 
Otto,  37.V-B-7,  opinion  of  the  Court  l»y  Brailley, 
fe  Cfarkf*,  Id,  40^,  405-7,  dissenting  opinion  in 
in  Kx  pnrte  Siebflt/^  per  Field,  J.;  In  re  Wtnig 
,  4  Pac.  L.  J.,  5G4;  In  re  Parroif,  5  LI.,  just  pre- 
lex.) 

le  foregoing  it  follows  that  the  secition  of  the  Penal 
•e  referred  to  and  the  ordinan*  e  are  both  alike  in 
ith  and  inconsistent  with  the  Constitution,  and 
7oid.     They   ceased  when  the  Constitution  went 
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into  eflFect  (Article  XXII,  Section  1),  if  passed  before  it;  t 
same  is  true,  of  course,  if  enacted  since. 

The  petitioner  is  entited  to  lier  disclidrge,  and  it  is 
ordered. 

We  concur:  Sharpstein,  J.,  McKee,  J. 


m 


'-*ll 


CONCURRING  OriNIOX. 

I  concur  in  the  judgment.  I  am  not  prepared  to  sn 
however,  that  the  Supervisors  cannot,  by  proper  legishitio 
prevent  females  from  pursuing  avocations  wliich,  althouj 
permissible  to  men,  involve  a  ]>ro]»inquiiy  of  the  sexes  und 
such  circumstances  as  may  lead  directly  to  immoral  resull 
or  to  the  deseci*ation  of  the  prudent  reserve  between  mei 
bers  of  the  opposite  sexes  which  it  is  the  province  of  wi 
legislation  to  encounige.  It  has  always  been  understo^ 
that  the  prevention  of  such  results  was  a  proper  exercise 
the  police  power  of  the  State.  By  such  legislation  tl 
woman  (or  the  man,  as  the  case  may  be)  is  not  prohibit 
from  pursuing  any  lawful  business,  vocatKui,  or  professi< 
**  on  account  of  her  sex;"  she  is  prohibited  because  of  tJ 
immorality  or  indecency  connected  with  the  business.  F 
example,  there  might  be  very  good  reason  why  women  (ai 
not  men)  should  be  employed  as  attendants  at  a  batliii 
establishment  to  which  their  own  sex  alone  have  admissio 
but  if  a  law  should  be  enacted  prohibiting  the  employme 
of  females  as  attendants  at  public  baths  frequented  l)y  m' 
only,  would  it  be  adjudged  that  the  law  was  unconstitution 
because  persons  would  thereby  be  prohibited  from  pursuii 
a  vocation  **  on  account  of  sex  "?  The  Constitution  provid 
that  no  persons  shall  be  prohibited  from  pursuing  any  la 
ful  business  merely  because  of  his  or  her  sex;  but  it  do 
not  prohibit  the  Legislature  from  declaring  certain  comlu 
unlawful,  even  though  it  may  constitute  a  "  business."  T 
Constitution  does  not,  in  my  view,  deny  the  power  to  ensi 
such  legislation  as  may  prevent  the  intrusion  of  men  in 
the  conjoint  pursuit  with  women  of  occupations  which  co 
siderations  of  decency  and  morality  require  should  be  ci] 
ried  on  by  the  latter  separately,  and  vice  versa.  It  is  pos.sil 
that  the  Lejiislature  is  not  permitted  to  indulge  in  an  ovt 
retined  sense  of  propriety,  amounting  to  mere  sentimental i1 
and  thus  exclude  females  from  taking  part  in  honest  occup 
tions  simply  because  they  have,  in  the  past,  ordinarily  be 
carried  on  solely  by  men,  and  may  therefore  se^m,  ia  t 
prejudiced  eyes  of  a  more  fortunate  portion  of  the  comna 
nity,  to  detract  from  the  modest  reserve  and  retirement 


The  Pacific  Coast  Law  Journal. 


363 


:.  But  when  competent  legislative  authority  has  de- 
that  the  pursuit  of  certain  occupations  by  females 
;es  upon  public  decency,  or  in  its  consequences  may 
)  a  violation  of  public  morality,  I  think  the  Courts 
dare  the  law  unconstitutional  only  when  it  clearly 
s  that  indecency  and  immorality  are  not  connected 
lor  a  consequence  of,  the  prosecution  of  such  occupa- 
y  females. 

while  I  am  not  prepared  to  agree  that  Section  18  of 
XX  of  the  Constitution  prohibits  any  law  or  ordi- 
which  would  prevent  the  presence  of  women,  as  at- 
ts  or  otherwise,  at  liquor  "saloons,  bar-rooms,"  etc., 
5  that  petitioner  should  be  discharged,  because  I  am 
lion  tnat  the  ordinance  under  which  petitioner  has 
rosecuted  is  void,  in  that  it  is  unreasonable,  of  am- 
is import,  and  not  of  uniform  operation.  The  practice 
in  eflfect  is  declared  to  be  deleterious  to  the  public 
3  is  the  presence  of  females  as  waiters  or  attendants 
he  guests  at  any  place  where  malt,  vijious,  or  spirit- 
quors  **  are  used  or  sold,'*  and  the  presence  of  females 
1  places  during  certain  hours  of  the  ni^ht.  The  very 
ce  of  females  at  such  places  in  the  night  being  pro- 
l,  their  presence  in  the  capacity  of  waiters  is  proliib- 
ret  the  ordinance  contains  the  exception  that  where 
'e  or  daughter  **  mny  happen  to  be  in  attendance,"  she 
ursue  without  punishment  the  avocation  from  which 
ters  are  deban-ed.  The  ordinance  further  prohibits 
esence  of  women  at  public  balls  where  liquors  are 
►rovided  the  ball  **is  not  given  for  the  purpose  of 
g  the  provisions  of  the  ordinance."  This  last  clause 
seem  to  prohibit  the  presence  of  women  at  public 
here  the  dancing  is  a  pretext,  and  the  real  purpose  is 
ire  the  presence  of  women  where  liquor  was  sold, 
this  is  its  meaning  the  ordinance  again  fails  of  uni- 
f,  since  the  presence  of  women,  or  even  their  service 
mdants,  is  not  prohibited  in  places  which  are  not 
Bstablished  with  an  intent  to  secure  profit  from  them 
)tels  or  restaurants  or  grocery  stores,"  but  which  take 
outward  pretense  of  such — the  object  being  simply 
e  of  intoxicating  agents, 
acur  in  the  judgment:  McKinstry,  J. 

DISSENTING    OPINIONS. 

sent.  If  the  petitioner  had  been  charged  with  being 
aining  in  a  hotel,  restaurant  or  grocery  store,  I  could 
jng  reason  for  concurring  in  the  conclusion  reached 
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by  Mr.  Justice  McKinstry,  because  the  charge  iroold  be 
been  of  an  act  not  made  criminal  if  done  by  tiie  wife 
daughter  of  the  proprietor.  It  does  not  appear,  bov^ev 
that  the  act  with  which  the  petitioner  was  charged  m  will 
the  exception  named  in  the  ordinance :  Myrick,  J. 

I  cannot  concur  in  the  views  of  Mr.  Justice  Thoroton,  a 
therefore  dissent:  Morrison,  C.  J. 


Department  No.  1. 


[FUed  April  15,  1881.] 

No.  6708. 

GATELY,  Respondent,  vs.  BATEMAN,  Appell.\nt- 

StBEXT      A8SB88MKNT — DkSCBIPTION — SSPASAi^B      ASSRSSMEMTB  -  SlI>EWAI.l 

Old  and  New— Appkaij  to  Boasd  op  Super vi^bs.  Tb  ■  Btmn 
Sapervisors  f^eclnred  their  intention  ih>it  ^«i(l•  walks  on  a  »tret'i  he 
constructed;  one  lot  with  a  fi outage  of  eij^hty^six  feet  nine  and  ( 
qaartei-  inches  was  charged  in  (he  asnessmeiit  for  new  KJdi'Wiilk ^  ^ 
only  thirty-nine  feet — there  being  nothing  in  the  a8»t?*ii*Tiit>ijt  nr 
gram  indicating  which  particular  thirty-nine  feet  waK  hii^  j  ivt  m  tisi 
ment,  and  nothing  indicating  that  said  thirty-Mine  ftei  wm  iru-iMim 
assessed:  Held,  an  ib sufficient  description  oif  the  work  coBtracted 
and  perfomved.  The  Superintendent  of  Streets  haK  no  prnver  tci  ohi 
each  Sf'parate  lot  with  the  work  done  in  front  of  it.  If  hiilt'W>Llk8  < 
street  between  certain  termini  are  ordered  reeonatructi'd,  all  the 
fronting  on  the  street  are  to  be  treated  as  benefited  in  ih*^  pn^pnri 
thiit  each  bears  to  the  whole  frontage.  The  Superintendeul  ai  iFvtr 
has  no  power  to  make  separate  asHensnients  on  lots  for  old  and 
sidewalks;  but  the  assessment  must  be  to  each  lot  for  a  sLare  ot 
whole  expense  of  reconstruction  in  the  proportion  Uh  fr^intJitie  b 
to  the  whole.  A  property-owner  i»  not  bound  to  appeal  tn  Ihe  B< 
of  Supervisors  to  have  a  void  assessment  annulled.  In  tbia  tase 
assessment  for  **  planking  and  curbs  '*  was  reguhir. 

Appeal  from  the  Fourth  District  Court  of  the  City  i 
County  of  San  Francisco. 

M.  Reiley,  for  appellant. 
J.  C.  Bates,  for  respondent. 

McKiNSTRY,  J.,  delivered  the  opinion  of  the  Court: 

This  is  a  suit  to  foreclose  street  assessment  in  Han  Ft 
Cisco. 

The  Board  of  Supervisors  declared  their  intention,  i 
ordered  that  the  sidewalks  on  Leavenworth  Street,  fi 
Pacific  to  Jackson  Streets,  be  **  reconstructed." 

Lot  eight — on  which  it  is  sought  to  enforce  the  asai 
ments — is  represented  on  the  diagram  accompanying  tbt? 
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I  with  a  frontage  of  eiglity-aix  feet  nine  and  one- 
nches.  It  is  cuarged  in  the  assessment  for  "new 
i "  with  thirty-nine  feet,  but  there  is  nothing  in  the 
it  or  diagram  to  indicate  which  thirt^r-nine  feet  of 
f-six  feet  nine  and  one-quarter  inches  is  made  sub- 
9  assessment,  and  nothing  on  the  diagram  indicating 
y-nine  feet  of  the  frontage  is  separately  assessed  for 
The  statute  requires  that  the  diagram  shall  show 
»er  of  front  feet  assessed  "  for  work  contracted  for 
rmed  " — shall  show  each  lot  assessed.  (Laws  1871-2, 

It  has  been  repeatedly  held  by  this  Court  that  each 
ed  must  be  distinctly  described  upon  the  diagram. 
Bction  to  the  proceedings  of  the  Superintendent,  at 
lily  weighty,  is  based  on  his  attempt  to  charge  each 
lot  with  the  work  done  in  front  of  it.  It  may  be 
doubted  whether  a  law  which  should  provide  such 
ution  of  the  burthen  would  be  constitutional. 
je  vs.  Detriot,   8  Mich.  301;   People  vs.  Mayor  of 

4  N.  T.  419.)  But,  whether  the  Legislature  has 
13  to  provide,  it  has  not  thus  provided  by  the  law 
lich  the  attempt  is  made  to  justify  these  assess- 

liave  seen,  the  Board  of  Supervisors  ordered  that 
iralks  between  certain  termini  should  be  **recon- 
*  The  evident  pui*pose  of  the  statute  is  to  treat 
construction  as  of  benefit  to  all  the  lots  of  land 
ipon  the  street — in  proportion  to  the  whole  front- 
ch  lot.  (Act  of  April  1,  1872,  passim.,  Stats.  71-2, 
The  more  fact  that  mor^  expense  or  labor  is  re- 
making good  the  sidewalk  opposite  a  particular  lot 
nstitute  no  sufficient  reason  why  the  law  should  re- 
t  lot  to  pay  move  than  its  ratable  proportion  of  the 
)f  reconstructing  the  whole  sidewalk.  It  is  enough 
owever,  that  the  law  does  not  authorize  any  such 
lation,  or  an v  departure  from  the  mode  it  prescribes. 
Superintendent  distributed  the  expense  of  recon- 
the  sidewalks  into  two  assessments;  one  for  ''new*' 
:or  " old"  sidewalks — charging  some  of  the  lots  for 
for  old;  some  for  old,  not  for  new;  others,  again,  in 
lew  and  in  part  for  old  sidewalks.  By  **  old  side- 
'e*  undei-stand  to  have  been  intended  the  portions  of 
J  repaired,  a^  distinguished  from  the  portions  en- 
>uilt,  and  of  new  material.  An  examination  of  the 
learly  shows  the  only  method  contemplated  by  its 
is  of  assessing,  for  tlie  reconstruction  of  sidewalks, 
assessment  of  all  the  lots  along  the  reconstructed 
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line,  each  lot  bein^  assessed  for  a  share  of  the  whole  expen: 
in  the  proportion  its  frontage  bears  to  the  whole  frootR^e, 

For  **new"  sidewalks  lot  one  is  assessed  twelve  and  on 
half  feet,  while  it  is  represented  with  a  frontage  of  forty  fee 
lot  two,  shown  by  the  diagram  to  front  twenty  feet  ou  tl 
reconstructed  work,  is  not  assessed  at  all  for  **new"  sid 
walks.  Even  if  the  Superintendent  had  power  to  make  Iy 
assessments  for  work  done  in  reconstructing  the  sidewalk 
each  must  pervade  the  whole  assessment  district— must  e 
tend  to  and  include,  and  impose  its  ratable  tax  upon  eve] 
lot  benefited.  But  part  of  the  laiids  within  the  nssessme 
district  (and  declared  by  the  legislative  act  to  be  beoefit* 
by  the  reconstruction  of  the  sidewalks)  was  not  assessed  \ 
the  Superintendent  for  **  new  "  sidewalks;  part  of  the  lan< 
within  the  district  was  not  assessed  for  **ola"  sidewalks, 
follows  that  the  assessments  for  the  old  and  new  sidewall 
are  invalid.     (People  vs.  Lynch,  51  Cal.  15.) 

The  case  is  not  one  of  a  miscalculation  on  the  paii;  of  tl 
Superintendent,  or  of  an  overcharge  upon  the  paiticular  I 
of  land.  It  involves  a  question  of  power.  So  far  ay  tlie  a 
sessments  for  reconstructing  the  sidewalks  are  concerned,  U 
Superintendent  disregarded  the  whole  scheme  of  tlie  statut 

The  pretended  assessments  for  old  and  new  sidewalks,  ai 
not  assessments.  They  cannot  be  corrected,  altered  < 
modified  (Stats.  1871-2,  p.  815),  and  the  property-owner  w; 
not  bouna  to  appeal  to  the  Supervisors  to  have  "  aimuUed 
that  which  was  already  void. 

The  assessment  for  ''planking  and  curbs*'  seems  to  1 
regular,  and  to  have  been  accompanied  by  a  proper  diagrat 

The  order  denying  defendant's  motion  for  a  new  trial 
reversed,  and  the  Court  below  directed  to  grant  sneii  motio 
unless  the  plaintiff  shall  consent  to  modify  the  jiidgmeot 
accordance   with    the    views    expressed    in    the    furegoij 
opinion.  <^ 

We  concur:  Ross,  J.,  McKee,  J.  ^ 


In  Bane. 


[Filed  April  2,  1881.]  i 

No.  6545.  "^ 

PACKARD  vs.  MOSS.  "    i 

By  the  Court:                                   "       •  ^ 

The  case  is  like  Paclard  ys.  Johnson,  No.  6544, 
Judf^inent  and  order  reversed,  and  cause  remaudeJ  foF 
new  trial. 
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In  Bane. 


[Filed  April  15,  1881.] 
No.   5964. 
EN,  Respondent,  vs.  JORDAN,  Appellant. 

rs— Decree.  Action  for  me-  ne  profitH:  //•  W,  that  such  portion 
profitH  us  acf-rind  piior  to  the  eiitiy  of  a  decree  in  equity 
II  the  parties  concemiu^  the  premises  out  of  uhich  the  profits 
onid  not  be  recovered,  as  the  said  decree  should,  in  that  action, 
xe<l  the  rights  of  th«  parties  ais  t»>  suih  profits.  A  ))erHon 
g  iuto  po-isessioti  of  hind  with  knowledge  of  the  rights  of  the 
ja  respunsible  for  munne  profits. 

rom  Seventh  District  Court,  Solauo  County. 

heafon^  for  respondent. 
^Joghlan^  for  appellant. 

delivered  the  opinion  of  the  Court: 
srotracted  litigation  between  the  plaintiff  Hidden 
fendant  Jordan,  in  which  the  former  sou{<ht  to 
latter  with  a  trust  in  respect  to  certain  real  estate, 
ree  was  entered  on  the  fourth  of  June,  1870,  in 
3venth  Judicial  District  Court,  whereby  it  was 
md  decreed  that  Hidden  pay  to  the  clerk  of  the 
lie  use  of  Jordan,  within  sixty  days  from  the  date 
ee,  the  sum  of  $15,458.04,  with  interest  thereon 
of  seven  per  cent,  per  annum  from  the  date  of  the 
i  that  thereupon  tlie  defendant  Jordan  execute 
ft  good  ami  sufficient  deed  of  conveyance  to  the 
nd  that  **upon  the  payment  of  the  money  afore- 
ourt  by  the  plaintiff,  for  the  use  of  the  defendant 
the  possession  of  said  premises,  with  the  ten- 
editameuts  and  appurtenances,  shall  be  forthwith 
1  and  delivered  up  to  said  plaintiff"  (Hidden), 
*  **and  in  default  of  such  payment  being 
e  plaintiff'  as  hereinbefore  decreed  by  him  to  be 
trust  herein  shall  be  deemed  closed,  and  the 
lomplaint  herein  shall  stand  dismissed  out  of  this 

jecond  of  August,  1870,  Hidden  paid  into  Court 
the  full  amount  mentioned  in  tlie  decree,  with 
e  payment  being  made  in  currency.  Thereafter 
manded  of  Jordan  possession  of  the  property, 
by  the  latter  refused.  The  defendant  Staples  was 
^ent  of  Jordan,  and  as  such  had  chaige  of  the 
He  also  refused  to  permit  Hidden  to  take  pos- 
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I 
,  session^  but,  on  the  contrary,  leased  the  premises  ^ 

cropping  season  commencing  in  the  fall  of  1870  and 
ing  to  the  fall  of  1871,  to   the  defendant  Pierce  i\ 
Cannon,  who,  together  with  Staples,  kept  Hidilen 
.^,  possession  during  the  term  of  the  lease.     Botli  8ta| 

lly  Pierce  had  notice  of  the  litigation  and  decree. 

■"^  In  January,  1871,  Hidden  applied  to  the  Districl 

on  a£Bdavits,  for  a  writ  of  assistance  to  place  liini  in 
sion  of  the  property,  which  ap])lication  the  Court 
and  in  the  same  month  held  that  the  payment  it 
Hidden  was  insufficient,  and  thereupon  made  ar 
"declaring  the  trust  hereinbefore  detennined  l)y  the 
and  every  right  of  action  on  the  part  of  phiiutin", 
determined,  and  at  an  end,  and  tlie  defendant  D.  M. 
to  be  forever  discharged  therefrom  and  no  longer  at 
thereto." 

March  15,  1871,  Hidden  appealed  to  the  Suprem 
from  each  of  these  orders,  which  a])peals  lesultc 
reversal  of  both  orders,  the  remittitur  from  the  K 
Court  being  issued  January  27,  1872. 

September  13,  1873,  the  present  action  was  instit 
Hidden  against  Jordan,  Pierce  and  Staples,  to  recM 
value  of  the  use  and  occupation  of  the  ])reniiseH  f 
fall  of  1870  to  the  fall  of  1871,  which  the  Court  bel«r 
to  be  $1,764,  and  for  which  it  gave  the  plaintiff  juilg 

We  think  the  jud^ent  right.     The  mesne  profits  « 
to  the  plaintiflF  previous  to  the  entry  of  the  decree 
4,  1870,  could  have  been  and  could  only  have  beeu 
him  in  the  action  in  which  he  established  the  tru 
could  not  afterwards   maintain  an  action  for  BU<*h 
(HeinJen  vs.  Martin,  53  Cal.  341.) 

But  the  decree  of  1870  finally  determined  the  t 
Hidden  and  Jordan  in  relation  to  the  laud,  and  a<1 
among  other  things,  that  upon  the  payment  by  Hi( 
the  clerk  of  the  Court  for  Jordan  of  the  sum  mum 
interest,  within  the  designated  time.  Hidden  hIu 
forthwith  entitled  to  the  possession  of  the  property 
den  made  the  payment  in  accordance  with  the  deei 
thereupon  became  entitled  to  the  possession  of  tlic  ]> 
and  to  the  enjoyment  of  its  use  and  occupation.  Ai 
present  defendants  knew  of  these  rights  on  the  piu  t 
den,  and,  instead  of  respecting  them,  detained  tlie  po 
from  him  to  his  damage  in  the  sum  found  by  th 
below.  For  the  damage  they  thus  occasioned  pljiin 
but  just  that  they  should  respond,  and  we  know  of 
of  law  that  prevents  their  being  made  to  do  so. 
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s  referred  to  by  cotmml  lor  appellants  are  alto* 

ke  ibiB* 

pnent  and  order  are  affirmed. 

ur;  Thornton,  J.,  Morrison,  C,  J.,  Myrick,  J. 

CONCURRING    OPINION. 

If,  on  the  payment  by  Hidden  of  the  amount 
ifi  the  decree  of  the  fourth  of  June,  187U,  Jor- 
JieDc^e  to  that  decree,  htul  conveyed  the  legal  title 
,  then  (even  hail  the  decree  not  contained  the 
liririg  the  delivery  of  the  possession  to  Hidden) 
oull  have  been  entitled  to  recover  the  possession 
u  uf  ejectment,  together  with  damages  by  way  of 
its  fixiin  the  date  of  the  conveyance  to  the  execu- 
jud^'tneat  iu  ejectment.  Intisrourh  as  the  decree 
>r  the  surrender  of  the  possession  by  Jordan,  and 
luler  in  fact  took  place  after  the  reversal  of  the 
hVff  li  writ  of  assistance,  the  plaintiff  is  entitled 
raesne  profits  for  the  period  during  which  he  was 

kept  out  of  possession  by  Jordan  and  those 
il^^r  liim  after  the  conveyance  to  him  of  the  legal 
ritiif  8  right  to  mesne  profits  did  not  depend  upon 
y  of  tlie  possession  in  an  action  at  law,  but  was 

made  out,  as  to  trespass  for  mesne  profits  after 
ami  the  execution  of  the  deed  under  it,  by  prov- 
t^teiict^  of  the  decree,  and  the  proceedings  under 
iu^ed  the  legal  title  in  him,  and  which  at  the  same 
e*I  that  be  be  placed  in  possession — the  last  pro- 
ring  to  him  all  that  he  could  have  recovered  in 

Every  retison  which  would  make  a  recovery  in 
evidence  of  his  right  to  a  judgment  for  mesne 
a  period  during  which  the  possession  should  be 
:ter  Kuch  recovery,  applies  to  a  decree  which  pro- 
transfer  of  the  legal  title  to  him-,  and  at  the  same 
Is  tu  him  the  possession. 

Bo^'^eated  that  the  case  does  not  show  that  the 
hiw  iLs  yet  been  conveyed  to  Hidden  by  Jordan, 
ie  is  ready.   The  decree  does  n(»t  in  terms  provide 

paymt^nt  of  the  money  by  Hidden,  Jordan  shall 
teciite  the  deed,  the  decree  itself  shall  operate  as 
>f  the  legal  title,  but  I  think  it  n)ay  fairly  be  so  con- 
he  decree  requires  a  ileed  by  Jordan,  but  neither 
»OKstj^^^iun  nor  his  right  of  possession  is  made  to 
in  the  execution  of  the  deed.  On  the  contrary, 
^t  Court  declared:  **  Upon  the  payment  of  the 
resaiil  into  Court  by  the  plaintiff  for  the  use  of 
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defendant  as  aforesaid,  the  possession  of  »aid  p; 
with  the  tenements,  hereditaments  and  appurtenanc 
be  forthwith  surrendered  and  delivered  up  to  Raid 
Hidden."  Heading  the  decree  as  a  whole,  it  is  c 
that  it  was  intended  that  upon  the  payment  of  the 
Hidden  should  become  the  legal  owner. 

The  decree  and  the  payment  under  it  placed  the  le 
in  plaintiff,  and  the  Court  of  equity,  instead  of  tuiE 
over  to  his  action  at  law  to  recover  the  possession, 
that  he  be  put  in  possession.  But  whether  the  pre, 
be  called  technically  an  action  of  **  trespass  for 
profits  "  or  not,  it  is  an  action  to  recover  damages 
wrongful  withholding,  after  judgment,  of  the  pussc 
lauds  of  which  plaintiff  has  been  adjuLlicatid  the 
legal  and  equitable,  and  of  which  he  ban  been  p] 
possession  by  a  competent  Court.  I  entertain  m 
that  plaintiff  is  entitled  to  recover  as  damages  the 
the  use  and  occupation  for  the  period  between  the  tU 
the  judgment  tooK  effect,  by  the  payment  of  the  sum 
mentioned,  and  its  complete  execution  by  the  delivei 
possession  to  him :  McKinstry,  J. 

I  dissent:  McKee,  J.  < 

In  Bank. 


[Filed  April  15,  1881.] 
No.  6765. 
HERNANDEZ,  Eespondent,  i 

vs.  4 

HIS  CREDITORS,  Appellants. 

Insolvency — Apfidavit  op  Publication — Jurisdiction.  In  inunl 
ceediugg  the  offidnvit  of  publication  ot  notice  whh  as  follow 
attA<-hed  notice  to  creditors  waH  piibliFh«  d  in  mitd  u^^wr^pz^i] 
four  consecutive  weeks,  be^dnniug  on  the  31at  of  Octi»lH*r. 
ending  on  the  5th  of  December,  1H78,  both  thiyn  induini 
slntnte  requiring  th.it  such  notice  phall  be  puMitshr  d  nt  l* 
week  for  four  suo<-eBsive  week;  Held,  thai  m\  iiittrval  of 
must  elapse  between  each  publication,  in  ord-T  to  give  th«  < 
diction,  and  the  affidavit  did  not  disclose  su(  h  fact. 

Appeal  from  County  Court,  San  Benito  county,      | 

Rosenhanm  dr.  Sheelhie,  for  respondent.  ] 

Wm,  Matthews^  for  appellants. 
McKiNKTRY,  J.,  delivered  the  opinion  of  the  Con: 
The  affidavit  of  ihe  prinler  is:     **  The  attached  *< 
Creditors'  was  published  in  said  newspaper  at  least, 
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secntive  weeks,  beginning  on  the  31st  of  October,  1878, 
and  ending  on  the  5th  of  December,  1878,  both  days  in- 
clusive." 

Tlie  statute  provides : 

*'The  Judge  granting  an  order  for  a  meeting  of  the  credi- 
tors hhall  direct  the  Clerk  of  the  Court  to  issue  a  notice  calling 
the  creditors  of  the  insolvent  to  be  and  appear  upon  a  speci- 
fied tlay,  not  less  than  thirty  nor  more  than  forty  days  from 
the  first  publicat'oa  of  such  notice,  before  said  Judge,  either 
in  Chambers  or  in  open  Court,  as  said  Judge  shall  order,  to 
show  cause  why  the  prayer  of  the  alleged  insolvent  should  not 
be  granted.  8:iid  notice  shall  be  published  at  least  once  a 
week,  for  four  successive  weeks,  in  a  newspaper  printed  in 
the  county  in  which  the  application  is  made,  if  there  is  one; 
if  there  ba  none  so  published,  th*»n  a  newspaper  published 
in  any  county  adjoining  said  county."  (Sec.  8  of  Act  of  1852, 
as  amended  April  27,  1863;  Hittell's  General  Laws,  p.  554.) 

The  proceeding  is  in  invitam,  and  as  the  insolvency  Court 
could  acquire  jurisdiction  only  after  the  notice  had  been 
published  at  least  as  often  as  once  a  week,  for  four  successive 
weeks,  the  recor*!  should  show  a  compliance  with  this  ma- 
terial requirement  by  tAtimony  which  is  unambiguous. 
The  Court  should  have  required  proof  that  the  exact  pub- 
lication had  been  made  which  the  statute  required.  The 
words  **  at  least"  relate  as  well  to  the  frequency  of  the  pub- 
lication as  to  the  period  during  which  it  is  to  continue. 

The  statute  evidently  contemplates  that  each  of  the  three 
last  publications  (of  the  four)  shall  occur  with  an  interval  of 
not  more  than  one  week  batween  it  and  that  which  immediately 
precetles  it.  It  does  not  provide  that  the  publication  shall 
be  made  at  least  once  in  four  successive  weeks,  but — in  ef- 
fect— that  there  shall  be  four  publications  not  more  than 
seven  days  apart.  If,  therefore,  the  afiidavit  can  be  con- 
strued as  stating  that  there  wius  one  publication  during  each 
of  four  successive  weeks,  it  does  not  prove  that  the  publica- 
tion was  such  as  is  required  by  the  statute.  There  may  have 
been  twelve  or  thirteen  days  between  two  of  the  publications, 
and,  if  so,  the  direction  of  the  statute  that  the  publication 
must  be  **  at  least  once  a  week,"  has  not  been  obeyed.  The 
words  **  at  least"  were  not  employed  in  the  Act  of  Congress 
construed  in  R  )nkendorff  vs.  Tct/lor,  4  Peters,  349,  and  even 
if  we  were  inclined  to  follow  the  views  there  expressed  by 
Mr.  Justice  McLean,  a  distinction  may  be  drawn  between 
the  language  of  the  Act  of  Congress  considered  in  that  case 
apd  the  language  of  the  Legislature  which  we  are  called  on 
to  construe  in  the  present. 
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Judgment  reyer^ed  and  cause  remanded  for  f urti 
ceedings. 

We  concur:  Sharpstein,  J.,  McEee,  J.,  Myrick,  J./ 
I  dissent:    Thornton,  J. 


In  the  United  States  Circuit  Court 

District  op  Oregon. 


[Filed  March  18,  1881.] 

SUBETIES    IN    AN     DnDEBTAKINO    FOB    AN    ATTACHMENT — LUBILITT 

sureties  in  an  imdertukiiig  for  Hn  attncbuieiit  under  thti  Or.  ^ 
St'ciion  144,  in  case  the  plaintiflf  fails  to  obtain  judpneut  in  i 
are  liable  to  ihe  delendaut  for  all  the  costs  and  6i&\  urhtu 
may  be  adjudged  to  him,  whether  the  latter  are  made  iu  the 
npon  the  attachment. 

John  M.  Gearin  and  Byron  G.  Bellinger ^  for  plain tiJ 
John  H,  Woodward  and  Gharles  H.  IVoodtvard,  for 
ants. 

Deady,  J. : 

This  action  was  commenced  in  the  Circuit  Court 
county  of  Multnomah.  The  defendants  appeared  anc 
it  to  be  removed  to  this  Court.  It  is  brought  upon 
derbikiug  of  the  defendants  for  un  attachment  givei 
action  of  Ah  Jim  vs.  Ah  Koxo^  then  pending  in  the 
Court  for  the  county  of  Clatsop,  in  November,  1879. 

The  complaint  alleges  thnt,  in  pursuance  of  said 
taking,  and  the  aflSdavit  of  Ah  Jim,  a  writ  of  attaclni 
issued  in  said  action,  upon  which  the  property  of  i 
was  attached,  at  Astoria,  consisting  of  five  houses  riml 
in  which  he  was  then  engnged  in  business  as  a  Cliitii 
chant,  whereby  he  was  put  to  great  expense  anil  tioti 
his  credit  us  a  merchant  injured,  to  his  damage  $2L4 
January  7,  1880,  Ah  Kow  died,  and  the  plaintiff  hi 
the  executor  of  his  last  will,  wtis  made  defeiulnnt 
action,  in  which,  on  Februaiy  3,  1880,  the  defent 
tained  a  judgment  against  Ah  Jim  for  the  sum  of  $Ii 
costs  and  disbursements  therein,  and  that  executioti 
against  the  property  of  Ah  Jim  has  been  returnt^c 
unsatisfied;  that  in  the  defense  of  said  action  tlie 
herein  was  put  to  expense,  in  the  employment  of  \\\\a 
and  attorneys,  to  his  damage  $375;  and  that  said  ac 
malicious,  and  without  probable  cause. 
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;&tion5  conceriiing  the  injury  to  the  credit  of  the 
Bstator,  ami  the  expense  incurred  in  the  employ- 
>nieyA,  were,  on  motion  of  the  defendants,  stricken 
[complaint  as  immaterial. 

udzints  tlien  pleaded  in  abatement  of  the  action, 
>eitl  lijvtl  been  taken  from  the  judgment  of  the 
uutj  Court  against  Ah  Jim,  for  costs  and  dis- 
i,  to  the  Supreme  Court,  which  was  still  pending; 
,  on  tlie  motion  of  the  plaintiff,  was  stricken  out 
-ia],  it  not  appearing  therefrom  that  any  under- 
been  given  on  such  appeal  to  stay  the  proceed- 
e  juilgnient. 

ndniits  then  answered,  denying  the  allegations  of 
int,  except  as  to  the  judgment  for  costs;  and  as  to 
t  was  fur  not  more  than  1109.25,  and  the  right  of 
f  to  sue  as  executor. 

^e  was  Biibinitted  to  the  Court  for  trial  without  the 
11  of  a  jury,  ami  it  found  that  the  attachment  was 
\nd  levied  as  alleged,  and  that  it  was  wrongful; 
Liintiff  s  testator  whs  injured  thereby  in  the  sum  of 
HO  that  the  plaintiff  herein  obtained  judgment  in 
i  iigiiiast  the  defendant  herein,  Ah  Jim,  for  his 
lifibursements,  taxed  at  1144.25,  and  13.45  accru- 
e  on  the  execution. 

sudaut^  contend  that,  as  the  attachment  was  only 
J  the  action,  they  are  not  liable  at  all  for  costs, 
or  such  expenses  as  were  incurred  on  account  of 
nent.  On  the  contrary,  the  phiintiff  insists  that 
shitu^e  lie  is  entitled  to  recover  the  costs  and  dis- 
s  aJjai);;ed  to  him  in  the  former  action,  whether 
t  of  the  action  itself  or  the  attachment  therein. 
;  of  biH  position,  counsel  for  defendant  cites  A7>r/on 
ivh,  lU  An.  La.  lU,  in  which  it  was  held  that  a 
1  sequestration  bond  is  only  liable  for  such  ex- 
ire  iuciileut  to  the  sequestration  and  release;  and 
F^/^//,  17  Ahi.  1G7,  cited  in  Drake  on  Attachment, 
G,  18  to  the  same  effect. 

sttiliites  under  which  these  rulings  were  made  are 
I  ftnpy>ose  tliey  are  similar  to  those  in  many  of 
10  wbteii  the^liability  of  the  obligors  in  a  bond  or 
f^  for  an  att;ichment  for  both  costs  and  damages 
ike  upon  the  fact  that  they  are  the  result  of  the 
;;  and  wliere  that  is  merely  ancillary,  of  course  it 
elude  sach  as  are  simply  the  result  of  the  a<*tion. 
is  not  the  language  of  the  statute  of  this  State. 
4    of  the  Oregiiu  Civil   Code  provides  that  the 
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plaintiff  in  an  action,  before  procuring  a  writ  of  attacl 
to  issue,  shiiU  give  an  unclertakiufi;,  with  one  or  ninre 
ties,  **  to  tlie  effect  that  tlie  phiintiff  will  pay  all  cosit: 
may  be  adjudged  to  the  defendant,  and  all  danirt^es 
lie  may  sustain  by  reason  of  the  attachment,  if  tlie  sa 
wron<<ful  and  without  sufficient  cause,  not  exceeding  th 
specified  in  the  undertaking." 

**  Costs,"  as  used  in  this  section,  only  includes  an 
ance  for  attorney  fees;  but  a  party  entitled  to  **co9 
also  entitled  to  disbursements.     (Or.  Civ.  Code,  Se 
538-43.) 

No  provision  is  made  in  the  Code  for  an  allowar 
costs  upon  an  attachment  as  distinguished  from  tbe 
in  which  the  writ  issues,  nor  can  any  disbiirseraei 
allowed  or  recovered  except  by  a  party  entitltil  to 
neither  is  there  any  provision  authorizing  the  taxatio 
recovery  of  disbursements  upon  an  attachment  befcij 
otherwise  than  upon  the  final  judgment  in  the  action 
therefore  if  the  attachment  should  be  discharf^td,  \\\m 
application  of  the  defendant,  as  being  wrongful,  as  prt 
in  Section  159,  and  the  plaintiff  should  alsoobt^un  jml] 
in  the  action,  the  defendant  coulil  not  recover  the  exi 
incurred  on  the  attachment  otherwise  than  by  au  acn 
the  undertaking  asamrt  of  the  damages  sustiuned  l>y  i 
of  the  attachment.  JBut  when,  as  in  this  case,  the  ]>1 
in  the  action  fails  to  obtain  judgment,  and  the  attuf 
also  fails,  and  is  prima  facie  wrongful,  the  defendant, 
entitled  to  judgment  for  costs  and  disbursements  i 
action,  may  include  therein  the  disbursements  ma 
account  of  the  attachment,  unless  objection  is  made 
taxation,  when  the  wrongfulness  of  the  attachment  it 
controverted  1  y  the  plaintiff  by  showing  that,  notwith 
ing  the  failure  to  obtain  judgment,  there  was  good  ^ 
for  issuing  the  attachment,  and  the  Court  will  puss  tip 
question,  and  allow  or  disallow  the  ttixation  of  tbe: 
bursemcnts  accordingly.  (Drake  on  Attiichmeut,  fc 
170.) 

With  this  brief  reference  to  the  provisions  of  the 
bearing  on  the  subject,  and  their  operation,  we  will  cc 
the  effect  of  Section  144,  snpra^  as  applied  to  this 
The  Supreme  Court  of  the  State  has  not  passed  up 
question,  and  this  Court,  for  the  present,  must  decide 
itself. 

Counsel  for  the  defendants  contend  tjiat  the  parties 
undertaking  are  not  bound  to  pay  **  all  costs  that  i 
adjudged  to  the  defendant"  in  the  action  generally,  l>i 
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re  80  adjndgeil  hj  reason  of  the  attachmeDt;  while 
lueut  of  the  plaintiff  is  that  the  statute  expressly 
a  riglit  to  recover  all  costs  a<ljailged,  when  the 
huh  in  the  action,  thereby  making  the  undertaking 
iiHn  n  seem  ity  tor  costs. 

judgment  tlie  parties  to  the  undertaking  incur  two 
>ljliyution8:  (1)  To  pay  all  costs  and  disbursements 
•  bd  ailjodj^^ed  to  the  defendant,  not  including  all 
iun\\B  which  lie  may  incur  by  reason  of  the  attach- 
actiou,  but  only  such  as  the  Court  in  which  the 
IS  tried  sliall  determine  he  is  entitled  to;  and  (2)  to 
itmn^es  tliat  tlie  defendant  may  sustain  by  reason  of 
hnieiit,  if  tlie  same  be  wrongful,  and  this  includes 

ineurietl  l>y  reason  of  a  wrongful  attachment,  even 
le  phiintifl*  prevails  in  the  action.  Of  course  this 
Ki  makes  the  undertaking  for  an  attachment  a 
for  cQstH  in  tht*  action  where  the  plaintiff  fails  to 
idgment  tlierein,  but  it  is  not  apparent  why  this 
ght  to  prevent  the  Court  from  giving  the  statute 
:ordiug  to  its  htnguage  and  probable  purpose.  In- 
is   provision    may    be   considered  as  a  wholesome 

upon  the  proceeding  by  attachment  in  aid  of  a 
claim* 

iw  Tork  Code,  Section  230,  provides  that  the  under- 
V  an  attjwhment  should  be  to  the  effect  **  that  if  the 
t  recover  judgment,  or  the  attachment  be  set  aside 
der  of  the  Gonrt,  the  plaintiff  will  pay  all  costs  that 
. warded  to  tijo  defendant,  aufl  all  damages  which  he 
iiin  by  reafitrn  of  the  attachment.'*  In  other  words, 
lintitf  fail  in  his  action,  the  parties  to  the  undertaking 
'  the  costs  thereof. 

itute  of  TenneHsee  is  also  similar  in  this  particular 
f  Oregon,  but  I  have  not  found  any  decision  under 
or  tlje  New  York  one  on  this  question.     It  provides 

siiretiat*  shidl  satisfy  "all  costs  which  shall  be 
to  the  defenifant  in  case  the  plaintiff  siiall  be  cast 
lit,  jind  also  all  danijiges  which  shall  be  recovered 
he  phiintiJf  ^  *  *  for  wrongfully  suing  out  the 
nt/*  (Drake  on  Attachment,  Section  170.) 
jiintiff  in  thi.^  action  is  entitled  to  recover  the  sum 
0,  the  costs  ami  disbursements  adjudged  to  him  in 
t^r  jietion,  ami  also  the  sum   of  $75,  the  damages 

I  by  his  testator  by  reason  of  the  attachment  in  said 

II  ail  $221.70),  and  there  will   be  findings  accord- 
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n.  S.  ClKCDIT  COXJBT.  DiBTBICT  OF  ObEOON. 


[Filed  March  22,  1881.] 

No.  714. 

THE  CITY  OF  PORTLAND, 

vs. 

THE  OREGONIAN  RAILWAY  CO.,  Limited. 

Caubx  Bkmotbd  — Injctnction.  Upon  the  removal  of  a  cause  to  a 
Court,  the  former  has  p  wer  before  the  first  day  of  its  neit  t 
nllow  or  modify*  its  iiijunctioD. 

Injunction.  Where  a  suit  for  injunction  turns  whoUy  upon  the  t»1 
an  Act  of  the  Lefrislnture  grantinfj^  thf^  defendant  the  exclusive  ] 
th»*  use  of  certain  property  to  aid  in  the  roiiKtrnciion  and  operj 
its  railway,  which  is  claimed  by  the  plaintiff  as  a  public  levee  c 
in-',  and  the  ust»  of  such  property  in  a  way  not  materially  in 
with  any  use  to  which  it  is  being  put  is  of  great  advantage  to 
fendant,  an  injanclion  restraining  it  from  such  use  will  bn  w 
accordingly;  and  in  the  consideration  of  the  matter,  weight 
given  to  the  presumption  that  an  Act  of  thf*  Legislature  is  val 
th.tt  the  defendant  is  engaged  in  a  public  enterprise  in  which  tJ 
lie  is  intf'rested. 

Bond.  Upon  the  modificution  of  an  injunction  the  Court  may  reqiii 
condition  of  such  modiflcation,  that  the  defendant  give  a  I 
secure  the  p'aintiff  against  any  injury  which  may  result  to  it  fi 
same,  or  to  perform  the  linal  decree  concerning  the  same. 

In  equity.     Suit  for  injunction. 

Jidlns  C.  Moreland,  for  plaintiflF. 

Ellis  C.  H lights,  for  defendant. 

Deady,  J. : 

At  the  last  session  (1880)  of  the  Legislative  Asseml: 
Act  was  passed  granting  the  defendant,  the  Oregoniau 
way  Company,  limited,  among  other  things,  the  use  c 
trianguhir-shaped  piece  of  ground  lying  between  the  ea 
of  blocks  112  and  113  of  the  City  of  Portland,  and  tb- 
bank  of  the  Wallamet  Biver,  the  same  being,  as  aj 
from  the  map,  about  520  feet  long  and  50  feet  wide  t 
south  end,  and  300  feet  at  the  north  end,  and  knm 
the  **  Public  Levee,"  and  dedictated  to  public  use  as  a 
by  a  map  and  ordinance  of  the  plaintiff,  the  City  of  Por 
recorded  March  6,  1869,  "to  be  held,  used  and  enjoy* 
occupation  by  track,  side-track,  water  stations,  depot 
ings,  wharves  and  warehouses,"  and  such  other  **  ereci 
as  may  be  found  necessary  or  convenient  in  the  shippiii 
storing  of  freight  under  the  exclusive  control  of  the  c 
of  the  railway  tlien  being  constructed  by  the  defendaui 
Portland  to  the  head  of  the  Wallamet  Valley,  with  a  p 
that  the  defendant  should  not  sell  or  assign  the  pr« 
otherwise  than  as  an  appurtenance  to  said  railway;  &iii 
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shall  be  forfeited  if  Raid  railway  Ir  not  com- 
be said  premLses  before  January  1,  1882;  saving  to 
ff  **aQy  picuuiary  or  properly  rights"  which  it 
in  said  piemises  ''as a  municipal  corporation,  and 
Stiiti  may  not  lawfully  appropriate  in  this  Act." 
lance  of  this  Act  the  plaintilf  entered  upon  the 
ml  commenced  to  prepare  the  ground  for  the  uses 
n  the  Act. 

ntiff,  claiming  the  Act  of  the  Legislature  to  be  in 
ts  power,  and  therefore  void,  on  January  31,  1881, 
il  a  suit  in  the  State  Circuit  Court  for  this  county, 
^  to  enjoin  the  defendamt  from  occupying  or  using 
ses  thereunder,  and  on  the  same  day  obtjiiued  an 
rder  for  a  temporary  injunction,  restraining  the 

as  imive  1  for  in  the  bill,  which  was  served  on 
}d  thereafter. 

rds,  on  February  17th,  the  suit,  on  the  petition  of 
ant,  was  removed  to  this  Court,  and  the  truuscript 
11  on  February  25th. 
2h  17th  the  plaintilf  filed  a  petition  asking  that  the 

heretofore  granted  be  modified  so  as  to  allow  it 
the  premises  for  a  track  and  side  tracks  to  facilitate 
iiction  of  its  road  from  Portland  to  the  point  where 
nect  with  the  junctix)n  of  the  sections  thereof  al- 
structed  between  a  point  in  Murlon  County  and 
ie,  Linn  County,  on  the  east  side  of  the  Waflamet 

Dayton  and  Sheridan  ami  Dallas  on  the  west  side, 
t  it  is  the  owner  of  the  east  part  of  block  71,  lying 
ly  north  of  said  levee,  and  has  a  wharf  thereon  for 
;  and  unloading  of  sea-going  vessels;  Unit  the  iron 
icting  said  railway  must  be  imported  in  such  vessels, 
'  allowed  the  use  of  the  levee  as  aforesaid  in  cou- 
th said  block  71  and  wharf  thereon,  it  can  receive 
rd  said  iron  at  a  great  saving  of  time  and  expense; 
3  is  now  being  made  of  said  levee,  and  that  a  track 
I  across  it  without  interfering  with  the  use  of  it  as 
1  without  materially  atfecting  the  surface  of  the 

c;h  21st  the  plaintiff  showed  cause  against  the  ap- 
by  the  afiidavit  of  its  clerk,  and  the  matter  was 
counsel. 

\  no  doubt  of  the  power  of  the  Court  to  grant  this 
this  stcige  of  the  proceedings.  For,  although  tlie 
>t  for  trial  or  hearing  in  this  Court  until  the  first 
5  next  term  (the  second  Monday  in  April),  yet  it  is 
irt  from  the  date  of  the  removal,  and  such  con- 
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servatory  acts  as  the  allowance  or  rnodificfjtioD  of  ai 
tioii  may  be  Lad  tliert?iu  at  anv  time  tliertiafter,  { 
M'uiuuj  Co,  vs.  BeuneU,  4  8aw.  ii^iU ;  Nviv  Ch'hnts  Cilt/  j 
Crescad  Cihf  It  Co.,  5  FreiL  ll(-j>,  100,)  Tlie  tinal 
nation  uf  this  case  will  turij  upon  tlie  validity  of  tlx 
tivB  Act  granting  the  use  of  the  prcwisi's  to  the  def< 

The  piesiimption  i,s  in  favor  ol  ihe  validily  uf  tlie 
nt  this  stage  of  the  litipition  this  inesinnptiiin  uugbl 
weight.  At  least  it  will  not  do  to  assume  that  the  .- 
valid,  hot  only  that  it  may  be  so.  There  are  no  \ 
equities  in  tht?  bill  whit  h  the  deiendiint  must  unswt 
it  is  entitled  to  a  modilieatioa  of  this  iujiinction.  ^ 
it  is  only  a  suit  to  try  the  title  of  tlie  defenilant  to 
whudi  is  claimed  to  l>e  8ul>ject  to  a  public  easemei 
preliminary  injuiictiun  is  only  alJowetl  to  ptoerve 
erty  for  such  use  in  ease  it  is  determined  that  the  t: 
has  no  title  thereto.  Therefore  the  defi  lulant  ought 
any  further  restrained,  until  the  invalidity  of  ilstitloj 
mined,  than  is  necessary  to  |>reserTe  the  ])roperty  foi 
pose  to  which  the  plain tifl"  chd ins  it  is  devotetb  The 
IS  an  nn improved  jjieee  of  ground,  of  which  no  pra( 
lia8  ever  been  made  as  a  public  levee  or  landing,  a 
ably  never  will  be  until  it  is  improved  by  the  en 
wharves  and  warejjouses  thereon.  The  business  o 
and  unloading  vessels  is  not  done  in  this  country  u] 
quays  or  nuul  banks»  The  use  of  the  property  h 
and  operating  a  track  and  side  track  thtueou  di 
pendency  of  this  suit,  .so  as  to  enable  the  defendau 
neet  tbe  construction  of  its  rojid  by  rail  with  its  y 
block  71  aforesaid,  and  complete  it  in  time  fo  f 
lorefeiture  of  the  grant,  will  work  no  possible  ban 
plaintiff  or  public,  and  may  be  of  much  benefit  t 
fendant.  For  it  seems  that  by  the  Art  the  defend 
conifilete  its  road  "to  the  said  premises,*'  or  place  **c 
thereon  of  the  value  of  $10,000,  before  January  1, 
the  grant  is  forfeited.  On  account  of  this  inju 
cannot  place  the  *' erections"  on  the  property,  and 
is  moditieil  as  suggested,  it  may  not  be  iible  to  cod 
tlie  other  condition. 

Indeed,  tliere  is  but  little  reason  for  a  preliminnr 
tion  in  this  case  at  all.  As  has  been  said,  the  ] 
making  no  use  of  the  }iroperty  as  a  levee  <»r  other 
cannot  until  it  is  im|iruved.  Antl  if  the  dcfeiulaufr 
pernjittetl  to  go  on  and  Imild  a  depot  thereon,  jis  i 
track  and  side  tracks,  wliat  harm  would  result  to  th 
from  it?     If  the  final  determination  is  against  tlied 
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B  compelled  to  remove  tLeni  (C.  S^  IL  Co.  vd,  V, 
/K  Co.,  I  Saw.  482),  or,  what  is  more  likely,  the 
laj  keep  the  improvements  as  a  part  of  its  prop- 
thereby  i^itin  \vh;it  the  other  loses.  Nor  is  there 
.'.stiou  tfint  the  defeinlaTit  is  insolvent  and  n liable 
d  in  ilarna<;es  for  iiny  injury  it  njay  eause  to  the 
jf  tlie  |*liiiiitij!".  If  this  wtJie  a  public  levee  or  lund- 
tas  well  as  name,  and  tlie  defendant  was  materially 
[^  w^ith  the  piililie  use  of  the  prenjises  by  its  prc- 
erections''  and  **eonstnietions,'*  there  would  be 
r  resfraitjlu*^  it  until  its  right  to  do  so  was  tinally 
nl.  Bat  as  it  is,  there  is  no  public  use  to  be  dis- 
iid  the  actual  controversy  is*  eoiilined  to  the  right  of 
dant  to  tlie  exclusive  use  of  the  premises;  and  their 
in  the  meantime  in  such  a  way  as  to  cause  no  iu- 
jto,  antl  at  least  not  to  materially  interfere  with  the 
dy  if  any,  ought  not  to  be  restrained. 
in  the  consideration  of  this  question,  it  ought  not 
jotten  that  the  speedy  construction  of  the  defeml- 
^ay  to  a  deep  water  landing  in  this  city  is  a  |>oblic 
5  in  which  the  public  is  interested.  As  sucli,  the 
re  has  undertaken  to  encourage  and  promote  its 
11  at  an  early  diy.  On  this  con  si  deration,  alone,  a 
I  be  careful  in  the  exercise  of  the  power  of  in j one- 
re  final  decree,  not  needlessly  or  lightly  to  interfere 
progress  of  such  an  enterprise,  or  by  delaying  or 
its  construction  for  a  season  deprive  the  com- 
t  the  benefits  that  may  be  derived  from  it. 
5,  the  Court  has  authority,  in  the  exercise  of  this 
•  take  security  against  any  injury  which  the  plaintiff 
lin  by  reason  of  the  jiets  permitted  to  the  defendant, 
,  Co.  vs.  St.  P.,  M  <f-  AL  Ihj.  Co.,  4  Fed.  Rep.  mi,} 
>  inj unction  be  mollified  so  as  to  permit  tlie  defend- 
[jstruct  and  operate  a  track  and  side  tracks  over  and 
premises  during  the  pendency  of  this  suit;  it  tirsfc 
>ud  in  the  penal  sum  of  S5,000  with  one  or  more 
to  be  tiiken  and  ajmroved  by  the  master  of  this 
►nditioned  that  it  will  upon  the  order  of  this  Court 
he  eutiy  of  a  final  decree  in  this  suit  apainst  the 
claim  of  the  defendant  to  the  use  of  said  premises 
h\  by  virtue  of  saicl  legislative  Act,  remove  said 
I  side  tracks  from  said  premises  and  leave  the  sumo 
d  a  condition  for  use  as  a  public  levee  as  they  now 
be  detendant  may  deposit  in  tiie  registry  of  this 
litecl  StJites  bonds  of  the  par  value  of  $5,000  as  a 
'or  the  performance  of  said  acts. 
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FACETLS. 

After  a  jury  had  been  deliberating  several  hours  the  fc 
whose  name  was  Sweet,  sent  the  following  note  to  the 
whose  name  was  Devine: 

Pewr  Judge  Divine, 
Pleane  S'-nd  some  wine 
And  MfMi  et'  ix^  i;ooil  to  eat. 
It  H  plain  to  Hee 
W«  can't  af^."H6. 
Your  obedieiU  Hc^rvant — Sweet. 


"That  prisoner  has  a  very  smooth  countenance/'  si 
Judge  to  the  Sheriff.  **  Tes,"  said  the  Sheriff,  ''  he  was 
just  before  he  was  brought  in." 

The  Galveston  lawyers  have  got  a  good  laugh  on  a ' 
attorney  who  was  defending  a  colored  kleptomaniac  on  t 
of  insanity.  The  attorney  for  the  defendant  made  an  el 
speech,  on  the  irresponsible  condition  of  his  client's  og 
tne  jury,  and  took  his  seat.  His  idiot  client  reachec 
touched  his  advocate's  arm,  and  said  emphatically,  "  Yoi 
biggest  fool  on  Governor's  Island.".  The  opposing  attor 
marked,  "  There,  I  told  you  he  had  lucid  intervals! 

A  JUBYMAN,  on  seeing  one  of  the  lawyers  in  the  case  1 
champagne  basket  filled  with  law  books  into  Court,  w 
foUo^Ts: 

O  cense  y^nr  talk;  your  •-nit  is  vain; 

Our  verdict,  do  mtt  ank  it ; 
"We  might  do  aonu-thing  for  champagne — 
Bat  d n  your  buoka  and  ba-ket. 


Prior  to  the  war,  two  lottery  dealers,  who  hailed  from  A 
Ga.,  were  tried  for  a  violation  of  the  Penal  Code,  and  acq 
The  Prosecuting  Attorney,  who  was  sufficiently  intoxicate^ 
indifferent  to  consequences,  aisked  the  Court  to  bind  o^ 
prisoners  for  keeping  a  gaming-table.  This  motion  was  c 
The  Prosecutitig  Attorney  then  ^sked  that  they  be  commii 
vagrants.  This  was  also  refused.  Thin  motion  was  follow 
one  asking  that  the  accused  be  held  to  answer  the  chi 
being  a  nuisance,  which  sbared  the  fate  of  its  predecesson 
fun-loving  Judge,  who  was  a  Georgian,  perceiving  the  coi 
of  the  State's  attorney,  asked  if  he  did  not  wish  the  defe 
be  sent  to  jail  for  being  Georgians.  As  quick  as  lighini 
attorney  was  on  his  feet,  and  remarked:  **That  is  alto 
unnecessary,  may  it  please  the  Court,  for  they  are  inclu 
the  motion  I  last  made."  The  Court-room  was  convulse 
laughter;  but  Judge  D.,  although  he  loved  a  joke  at  an 
expense,  failed  to  see  the  point. 


Hit  ^mt  ^m  MmxnA 


April  30,  1881. 


No.  10. 


Supreme  Court  of  California. 


Depabtment  No.  2. 


[Filed  AprUU,  1881.] 

No.  6635. 

ESTATE  OF  HINCKLET. 

5  Uaifl — Will— Pebpetuitixs— Estate  — DiBTBiBnTzmr.  A  wfll 
id\vg  tor  the  establishment  of  a  perpetual  trust,  the  inopme  of 
h  U  to  lie  devoted  perpetually  to  **  human  benefioenoe  and  ohar- 
'  is  a  vAlid  creation  of  a  trust  for  chftritable  uses.  A  trust  for  such 
mtist  be  perpetual,  and  the  objects  and  benedoiaries  of  the  trust 
t  not  be  definitely  indicated.  Laws  relating  to  perpetuities,  re- 
ing  the  objects  and  beneficiaries  of  jtkluntary  trusts  to  be  sped- 
do  not  nfiply  to  trusts  for  charitable  uses.    Property  may  be  de- 

I  or  bequt^athed  in  trust  for  such  uses,  where  the  testator  leayes 
heirs,  only  to  the  extent  of  one-third  of  his  estate— the  word 

iaie  "  m^^aninflr  the  gross  estate  of  the  testator.  A  Residuary  leg- 
cannot  object  to  a  mode  of  distribution  which  in  no  way  prejn- 

II  y  affects  her. 

1  from  the  Probate  Court  of  the  City  and  Oounty  of 
icisco. 

Barbour  dt  Scripture,  for  appeUast. 
PhillipB,  for  respondent. 

iTEiN,  J.,  delivered  the  opinion  of  the  Court: 

11!  piovides  for  the  estabUsbment  of  a  perpetual 

6  income  of  which  is  to  be  devoted  perpetually  to 
>eneficence  and  charity,  which,  as  we  construe  it, 

charitable  uses.  The-  will,  if  valid,  creates  a  per- 
The  objects  and  beneficiaries  of  the  trust  are  not 
r  indicated.  If  perpetuities  for  charitable  uses  are 
ti  by  the  law  of  this  State;  or,  if  it  be  essential  to 
ity  of  trusts  of  this  character  that  the  objects  and 
i  ies  of  them  be  specified,  it  must  be  conceded,  we 
at  the  attempt  in  this  case  to  create  a  trust  for  char- 
ges has  failed.  Property  may  be  devised  or  be- 
,  in  tnifit  for  charitable  uses  to  the  extent  of  one- 
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third  of  the  estate  of  a  testator,  if  made  thirty  days  pt 
his  death.  (G.  C,  Sec.  1313.)  No  attempt  is  made  i 
Code  to  define  the  meaning  of  the  phrase  "charitable  i 
and  if  it  had  a  well-defined  meaning  in  law  when  the 
was  enacted,  that  meaning  must  be  given  to  it.  The  ] 
lature  must  be  presumed  to  have  used  the  phrase  k 
sense.  At  the  time  of  the  enactment  of  the  Code  i 
well  settled  that  trusts  for  charitable  uses  should  be  p 
ual,  and  that  they  should  be  indefinite  as  to  their  objecl 
beneficiaries.  **  There  was  never  an;^  objection  to  the 
tion  of  perpetuities  in  regard  to  charitable  trusts,  it  be 
the  essence  of  charity  to  make  it  perpetual.''  ('2  Bedfii 
Wills,  821.) 

•*To  limit  charitable  trusts  which  in  their  very  oatu 
volve  the  idea  of  indefinite  continuity,  by  two  lives  in  I 
is  substantially  to  abrogate  them;  and  this,  I  am  sure, 
have  been  done  by  express  and  unequivocal  language  1 
been  intended  to  do  it  at  all."  (Per  Denio,  J.,  in  IVUiiai 
WiUiams,  8  N.  T.  557.) 

"  No  perpetuities  shall  be  allowed  except  for  eleemos 
purposes."  (Const.,  Sec.  9,  Art.  XX.)  Here  is  a  clef 
ognition  of  tne  prof>r4j3ty,  if  not  of  the  necessitv,  of  ; 
ing  them  for  such  purposes.  This  constitutional  prov 
and  the  provision  of  the  Code  which  audiorizes  the  en 
of  trusts  for  charitable  uses,  indicate  that  it  is  not  the  ] 
of  this  State  to  discourage  charity. 

And,  as  before  remarked,  it  is  quite  as  essential  to  tb 
stitution  of  a  charitable  use  that  it  should  not  gpeci 
object  or  beneficiaries  of  it  as  that  it  should  be  perp 
"  There  is  no  need  of  any  particular  persons  or  objects 
specified;  the  generalitv  and  the  indefiniteness  of  the  ' 
CDUstituting  the  charitable  character  of  the  donation/^  ( 
on  Charities,  23.) 

'•A  good  charitabta  use  is  'public,'  not  in  the  sens* 
it  must  be  executed  openly  aiia  in  public,  but  in  the  ^ 
of  being  so  general  and  indefinite  in  its  objects  as 
deemed  of  common  and  public  benefit."  (Salstortsti 
Saunders^  11  Allen,  456.)  "It  is  no  charity  to  give 
friend.  In  the  books  it  is  said  the  thing  given  beco; 
charity  where  the  uncertaintv  of  the  recipients  begins, 
is  beautifully  illustrated  in  the  Jewish  law,  which  re< 
the  sheaf  to  be  left  in  the  field  for  the  needy  and  p; 
stranger."    (Fountain  vs.  Ravenal,  17  How.  384.) 

Assuming  that  the  perpetuity  and  indefiniteness  o 
trust  are  essential  to  constitute  it  one  for  charitable  m 
would  seem  to  follow  that  the  Legisli^ture,  when  authci 
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charitable  uses,  had  in  view  just  such  trusts  as  this. 
sioDs  of  the  Code  which  relate  to  the  certainty 
jh  **the  subject,  purpose  and  beneficiary  of  the 
at  be  indicated,  do  not  require  anything  beyond 
We  certainty."  (C.  C,  Sec.  2221.)  And  what  is 
3  certainty  must  depend  on  the  nature  of  the  trust. 
r  charitable  purposes,  as  we  have  seen,  does  not 
my  greater  certainty  as  to  the  objects  aud  benefici- 

than  h  indicated  in  this  trust.  Therefore  it  would 
anable  to  reouire  any  greater.  In  ordinary  trusts 
;  different.  They  do  admit  of  so  much  certainty  as 
Bcts  and  beneficiaries  as  to  render  their  identinca- 
,st  possible. 

tioa  which  provides  in  what  manner  property  may 
1  or  bequeathed  for  charitable  uses  was  added  to 
more  than  a  year  after  the  sections  relating  te  per- 
md  the  creation  of  trusts  generally  went  into  effect. 
e  any  inconsistency  between  the  earlier  and  the 
ites,  the  former  must  yield.  But  there  is  nothing 
ner  to  indicate  an  intention  te  change  the  general 
,w  which  existed  at  the  time  of  the  enactment  of 
Dn  ibis  subject.  And  it  was  well  settled  at  that 
the  laws  against  the  creation  of  perpetuities,  and 
uired  that  the  objects  and  beneficiaries  of  voluntary 
uld  be  specified,  did  not  apply  te  trusts  for  char- 
s' If  the  Legislature  had  intended  te  change  the 
,t  respect,  it  must  be  presumed  that  such  intention 
e  been  clearly  expressed.  (C.  C,  Sec.  4.) 
Later  states  that  he  desires  to  foster  religion,  learn- 
iaritr^%  and  invites  the  attention  of  the  trustees  of 
y  to  the  trials  and  afilictions  of  the  industrious, 
infortunate  poor,  and  especially  to  the  aged,  the 
L  the  lonely.  The  sum  which  he  desires  to  have 
>  learning  and  the  manner  of  applying  it  to  that 
t  specified,  but  nothing  is  said  as  to  the  amount 
wishes  to  have  devoted  te  religion,  or  in  whatman- 
lall  be  expended  in  that  direction.  He  probably 
to  foster  religion  by  his  example — by  the  exhibition 

common  to  all  religions.  He  fostered  charity  by 
ritable,  religion  by  doing  an  act  which  is  regarded 
IS  wherever  religion  exists.  But  the  gift  is  to 
neficence  and  charity;  and  the  poor,  the  aged,  the 
1  the  lonely  were  uppermost  in  his  thoughts.  He 
thought  that  by  providing  for  them  he  would  foster 

In  the  broadest  sense  of  the  term  his  idea  was 
That  he  desired  to  have  any  portion  of  the  chari- 
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table  fund  devoted  to  churches  or  religions  soctetieB  a 
be  inferred  from  the  langaage  of  the  will.  The^  is  noi 
to  indicate  an  intention  to  foster  religion  in  that  way. 

The  testator  left  heirs,  and,  therefore,  coold  not  mvi 
bequeath  more  than  one-third  of  his  estate  to  trnstee 
charitable  uses.  (C.  C,  1313.)  The  devise  is  of 
**  California  Theatre  "  property,  out  of  which  certain  sp 
legacies  are  to  be  paid,  and  the  residuum  devoted  to  chj 
The  residuum  exceeds  one-third  of  the  entire  estate,  eb 
law  requires  that  the  excess  be  eliminated  from  the  dc 
The  Court  below  held  that  the  devise  was  good  to  the  e 
of  one-third  of  the  entire  estate,  and  computed  the  e: 
upon  that  basis.  The  question  whether  the  devise  mn 
limited  to  one-third  of  what  remains  of  the  estate  aftei 
parent  of  debts  and  expenses  of  administration,  or  to 
third  of  the  entire  estate,  depends  for  its  solutiou  upo 
lan^age  of  the  statute.  There  is  nothing  in  the  will  \ 
indicates  that  the  testator  considered  what  proportion  c 
estate  he  was  devising  to  charitable  uses.  The  pro] 
which  he  desired  to  have  devoted  to  such  purposes  wa 
fined  and  specified,  without  any  apparent  referenco  to 
portion  or  value.  He  had  in  view  a  specific  piece  of  ] 
erty.  It  turns  out  that  it  constitutes  more  than  one-thi 
his  estate.  It,  therefore,  becomes  necessary  to  detei 
what  constituted  his  estate  at  the  date  of  his  decease, 
is  meant  by  the  phrase  **  one-third  of  the  estate  of  th 
tator,  leaving  legal  heirs  ?"  Does  it  mean  one-third  of 
remains  of  the  estate  after  the  payment  of  the  test: 
debte?  That  is  denominated  ''the  residue  of  the  es 
(C.  C.  P.,  1665),  which  implies  that  the  estate  originalJ 
eluded  what  had  been  deducted  for  the  payment  of  d 
and  that  after  such  deduction  it  was  not  tne  estate  but 
residue  of  the  estate  "  that  remained  in  the  hands  of  tl 
ecutors.  The  entire  estate  comprises  the  property  of  i 
an  inventory  and  appraisement  must  be  made  and  reti 
to  the  Court.  (C.  C.  P.,  1442.)  The  word  ''estate  "  is  d 
less  used  in  the  Code  relating  to  wills  as  the  synonym  of 
erty.  If  the  language  of  a  statute  be  plain  the  Court  c 
enlarge  or  limit  it  by  construction.  The  word  "  efitate '' 
well  defined  meaning  in  law.  We  know  of  no  rule  by  ^ 
we  would  be  warranted  in  holding  that  it  means  part 
estate,  or  an  estate  after  certain  deductions  have  been 
from  it.  If  that  was  what  the  Legislature  had  in  view 
much  better  to  wait  for  another  expression  of  the  le^is 
intention  than  it  is  to  have  the  Court  infer  an  intention 
than  that  which  is  clearly  expressed. 
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istribiition  of  the  estate  the  trustees  of  the  charity 

;  upon  which  there  existed  a  mortgage.    The  as- 

lie  mortgage  and  the  trustees  consented  to  that  dis- 

uid,  as  it  can  in  no  way  prejudicially  afifect  the 

I  the  residuary  legatee,  her  objection  to  it  cannot 

red. 

>rd,  as  we  view  it,  presents  no  error  for  which  the 

md  decree  of  the  Court  should  be  disturbed. 

it  affirmed. 

ur:  Myrick,  J.,  Morrison,  0.  J. 

;:  Thornton,  J. 


Department  No.  1. 


[Filed  April  13,  1881] 
No.  6543. 
INAN,  Eespondent,  vs.  PATT,  Appellant. 

Of — PliBADXNO — PbACTICS— BnJEF  IN   AOTION  TO  QuiST  TiTLB. 

pleaded  in  defense  of  an  action  does  not  constitnte  a  counter 
T  entitle  the  defendant  to  affirmative  relief.  An  averment  in  . 
rer  will  not  be  held  to  constitnte  a  connter  claim  nnless  it  is 
iminated  and  the  appropriate  relief  prayed.  In  an  action  to 
tie  to  real  propi«rty  it  is  improper  to  order  the  execution  of  a 
'  the  defendant;  the  appropriate  relief  is  by  decree. 

rom  Fourth  District  Court,  San  Francisco. 

iUhf  for  respondent. 

;  Houghton,  for  appellant. 

delivered  the  opinion  of  the  Court: 
>  presents  an  appeal  from  a  judgment  dismissing 
and  the  determination  of  the  appeal  depends  on 
n  whether  the  answer  to  the  amended  complaint 
30unter  claim.  On  both  sides  the  pleadings  con- 
of  inappropriate  matter — matter  of  evidence  and 
3h  is  neither  of  evidence  nor  of  pleading.  The 
»se  of  the  action,  however,  seems  to  have  been  to 
plaintiffs  alleged  title  to  certain  real  property 
f  the  averments  of  the  amended  complaint  were 
ipropriate  relief  would  have  been  a  decree  to  that 
lot  one  to  compel  the  execution  of  a  deed  or  deeds 
of  the  defendants,  as  the  plaintiff's  prayer  also 
t  be  required.  The  answer  consisted  of  various 
natters  alleged  in  the  complaint,  and  by  way  of 
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"further  answering''  and  **for  a  further  and  s^parat 
fense/'  set  up  matters  which,  if  true,  might  have  defeate 
plaiDtiff  *s  action,  and  winch,  if  properly  pleaded,  might 
entitled  the  defendants  to  affirmative  relief.  But  all  of 
matters,  so  far  as  they  had  any  place  in  the  pleadings  a 
appears  to  have  pleaded  in  defense  of  the  plaintiff's  cau 
action,  and  not  otherwise.  In  Doyle  vs.  FranJdin,  40 
110,  the  Court  said:  *'  Where  matters  which  are  proper 
ters  of  defense  are  pleaded  as  such,  we  are  clear  that 
should  be  regarded  only  as  such,  notwithstanding  a  p 
for  affirmative  relief  at  the  conclusion  of  the  answer, 
matters  of  the  cause  of  complaint  mtst  be  separately  a 
as  a  cause  of  action  against  tne  plaintiff,  and  not  as  a  de 
to  the  plaintiff's  cause  of  action."  In  the  case  of  the  Et, 
hk  Life  Assuratice  Society  vs.  Cuyler,  75  N.  Y*  514,  in  ti 
the  defendant,  after  making  certain  denials,  set  up  h 
answer,  **  for  a  second  and  further  defense,"  certain  mi 
which  it  was  contended  entitled  him  to  affirmative  reliej 
Court  of  appeals  of  New  York  said :  As  a  distinction  c 
between  a  defense  and  a  counter  claim,  when  the  defen 
intended  as  a  counter  claim  it  should  be  expressly  stat* 
the  answer^  so  as  to  advise  the  opposite  party;  and  ii 
absence  of  such  an  allegation,  especially  when  the  ] 
defines  and  characterizes  his  answer  as  a  defense,  and 
uncertain  whether  a  counter  claim  is  intended,  such  pai 
not  in  a  position  to  insist  that  he  has  actually  set  up  a  coi 
claim,  and  the  answer  should  be  construed  and  consider 
a  defense-" 

It  is  sometimes  a  difficult  matter  to  draw  the  line  bet 
the  counter  claim  and  the  defense,  and  for  that  verj'  u 
a  rule  ought  to  be  declared  which  will,  in  the  future,  pr< 
any  conflict  in  the  decisions  on  that  subject,  which  b 
otherwise  occur.  We  iind  such  a  rule  laid  down  bj 
Supreme  Court  of  Wisconsin,  in  the  case  of  Stowell  vs.  E 
39  Wis-,  p.  630,  which,  with  the  language  in  which  it  i 
clared,  we  adopt  as  our  own:  **0n  former  occasions 
Court  has  had  under  consideration  answers  containing 
ments  of  fact  so  pleaded  tliat  it  was  doubtful  wheUier  coi 
claims  were  predicated  upon  them,  or  whether  they 
alleged  merely  as  defenses,  and  by  argument  and  the  apj 
tion  of  various  tests,  the  Court  has  determined  the  char 
of  these  pleadings.  Should  it  be  asserted  that  there  i 
inconsistency  in  those  decisions,  we  are  not  prepared  tc 
pute  the  assertion.  The  rule  on  this  subject  should  be 
tain  and  uniform.  In  order  that  it  may  be  so  in  the  fu 
we  take  this  occasion  to  say  that  hereafter  no  avermant 
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1  be  held  to  constitute  a  counter  claim,  unless  it  is 
lated  and  the  appropriate  relief  prayed.  Wanting 
isites,  the  pleading  will  be  held  to  be  a  defense 
8  so  easy  to  commence  a  counter  claim,  by  denom- 
a  counter  claim  and  to  close  with  a  demand  for 
t  it  is  not  unreasonable,  and  does  no  violence  to 
)f  the  Code,  to  require  the  pleader  to  do  so." 
it  affirmed.  » 
lur:  McKinstry,  J.,  McKee,  J. 


Department  No.  2. 


[Filed  April  19,  1881.] 

No.  5883. 

PORTEE,  Appellant, 

vs. 

WOODWARD  ET  AL.,  Respondents. 


riDKNOB — Practicb — Van  Ne88  Ordinancb.  The  Judge  of  the 
Durt  is  not  bound  to  adopt  the  findings  prepared  by  either  party. 
f  adopt,  modify  or  reject  them,  and  may  himself  prepare  the 
^.     A  party  requiring  a  finding  upon  a  particular  point  must 

the  point  without  dictating  the  terms  of  Uie  finding.  A  finding 
nc  ither  the  plaintiff  nor  his,  nor  any  or  either  of  his,  predeces- 
-  grantors,  or  of  those  under  whom  he  claims,  ever  were  in  or 
>s!^e8sion  of  any  part  of  the  land  described  in  his  complaint, 
IB  described  in  the  answers  of  the  defendants  against  whom  the 
wiis  tried,  or  of  which  said  defendants  were  in  possession  when 
ion  was  commenced  "  (the  action  concerning  premises  covered 
Van  Ness  Ordinance),  is  a  finding  of  fact  from  which  the  con- 
I  of  law  follows  that  plaintiff  never  had  any  title.    If  plaintiff 

title,  it  is  immaterial  whether  the  facts  found  show  a  defense 
Blatute  of  Limitations  or  not.  Evidence  being  conflicting,  the 
n  of  the  Gourt  below  will  not  be  disturbed.    A  deed  having  been 

in  evidence,  held  that,  as  it  only  embraced  land  not  in  contro- 
there  was  no  error  in  excluding  it. 

Tom  the  Nineteenth  District  Court,  San  Francisco. 

ooi»,  for  appellant. 

isHck,  8.  M,  Wilson^  and  Jarboe  dk  Harrison,  for 

ta. 

N,  J.,  delivered  the  opinion  of  the  Court: 
ion  was  ejectment,  brought  to  recover  a  parcel  of 
be  within  that  portion  of  the  City  and  Cfounty  of 
iBco  affected  by  the  Van  Ness  Ordinance.    Judg- 
id  for  the  defendants.     The  plaintiff  moved  for  a 
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new  trial,  which  was  denied,  and  he  appealed  from  th 
above  mentioned. 

The  cause  was  tried  by  the  Court,  who  made  the  f  ol 
decision  by  means  of  findings  of  fact  and  conclus 
law: 

''1.  That  neither  the  plaintiff  herein,  nor  hh  nor 
either  of  his  ancestors,  predecessors  or  grantors,  or  o 
under  whom  he  claims,  ever  were,  in,  or  had  or  were  c 
to,  the  possession  of  any  part  of  the  land  described 
complaint,  which  is  described  in  the  answers  of  the  ( 
ants  against  whom  the  action  was  tried,  or  of  whi< 
defendants  were  in  possession  when  the  action  wa 
menced. 

**2.  That  neither  the  plaintiff,  nor  any  or  either 
ancestors,  predecessors  or  grantors,  or  of  those  uiulei 
he  claims,  ever  had  any  estate,  right,  title  or  iuteresi 
to  any  part  of  the  land  described  in  said  complaint,  ilei 
in  the  separate  answers  of  said  defendants,  or  of  whii 
defendants,  or  either  of  them,  were  in  possession  wh 
action  was  commenced. 

"3.  That  at  the  time  this  action  was  commenced  tl 
defendants  were  of  right  in  possession  of  the  parcels 
described  in  their  respective  answers;  and  that  said  ( 
ants,  their  ancestors,  predecessors  and  grantor:^,  anii 
under  whom  they  claimed,  had  been  in  the  actual,  pea 
open,  notorious  and  uninterrupted  possession  and  ooci 
of  said  lands,  holding  and  claiming  to  hold  the  sai 
versely  to  plaintiff,  nis  ancestors,  predecessors  and 
under  whom  he  claimed,  and  to  all  the  world,  for  moi 
seventeen  years  next  before  the  commencement  of  this 
having  entered  thereon  under  claim  of  title  exclusiTe 
other  right,  founding  such  claim  upon  instruments  in  ^ 
purporting  to  convey  said  land,  and  the  title  thereto,  t 
respectively. 

"And  as  to  the  conclusion  of  law  from  the  facts  fc 
find  that  plaintiff  should  take  nothing  herein  agaiii] 
defendants,  and  that  said  defendants  herein  aru  enti 
have  and  receive  of  plaintiff  their  costs  therein  esp 
and  order  judgment  be  entered  accordingly." 

It  appears  from  the  bill  of  exceptions  that  on  the  t 
eighth  of  August,  1874,  the  Court  announced  its  de 
and  directed  the  counsel  for  both  parties  to  draw  fit 
that  •*  thereupon  the  plaintiff's  counsel  prepared  fii 
and  presented  them  to  the  Judge  for  his  signature,  au<l 
the  Judge  to  sign  the  same;  and  the  counsel  for  tlie  t 
ants  also  presented  findings,  and  requested  the  Judge 
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;  and  both  were  submitted  to  the  Judge  on  the  bit- 
kv  of  September,  1874,  and  taken  under  advisement, 
da,  on  the  eighth  day  of  January,  1875,  the  Judge 

6  findings  which  are  on  file,  and  refused  to  sign  the 
or  any  of  them,  requested  by  the  plaintiff,  to  which 
ud  refusal  to  sign  tne  plaintiff,  by  his  counsel,  then 
)  excepted." 

time  that  this  cause  was  tried,  submitted  and  de- 
the  Court  below,  Section  635  of  the  Code  of  Civil 
e,  as  it  originally  stood  in  that  Code,  was  in  force, 
e pealed  in  1876.)  That  section  was  in  these  words: 
time  the  cause  is  submitted  the  Judge  may  direct 
both  of  the  parties  to  prepare  findings  of  facts, 
iQj  have  been  waived;  and  when  so  directed,  the 
st  within  two  days  prepare  and  serve  upon  his  ad- 
iud  submit  to  the  Judge  said  findings,  and  may 
*  o  days  thereafter  briefly  suggest  in  writing  to  the 
Iiy  he  desires  findings  upon  the  points  included 
le  findings  prepared  by  himself,  or  why  he  objects 
'^H  upon  the  points  included  within  the  nndings  pre- 
r  his  adversary.  The  Judge  may  adopt,  modify  or 
^  findings  so  submitted.  If,  at  the  time  of  the  sub- 
jf  the  cause,  the  Judge  does  not  direct  the  prepara- 
ndings,  or  if  none  are  prepared  or  submitted  within 
prescribed,  or  those  prepared  are  rejected,  then  he 
iself  prepare  the  findings." 

apparent  from  the  section  above  quoted  that  the 
not  obliged  to  adopt  and  sign  the  findings  prepared 
'  party,  uiough  he  may  direct  them  to  be  prepared. 
y  adopt,  modify  or  reject "  them,  though  thus  pre- 
cl  submitted.  He  is  thus  at .  liberty  to  reject  all 
prepared  and  submitted  under  his  direction,  and 
prepare  the  findings  in  the  cause. 
cts  at  last  must  be  found  by  the  Court.  The  Court 
d  with  the  duty  and  responsibility  of  finding  them, 
vs.  Steen,  30  Cal.  402,  it  was  held  that  a  party  re- 
k  finding  upon  a  particular  point  should  specify  the 
;liout  dictating  the  terms  of  the  finding.  This  must 
asmuch  as  it  is  the  duty  of  the  Court  to  find  the 
le  right  of  the  party  does  not  extend  beyond  speci- 
suggesting  the  point  on  which  a  finding  is  required, 
vs.  Jordan,  28  Cal.  254-5.)  The  judgment  in  Ikivks- 
Maaraffy  33  Cal.  248,  on  this  point  accords  with 
i  hold  in  Miller  vs.  Steen,  Inasmuch  as  the  Court  or 
bd  the  ri^ht  to  reject  the  findings  prepared  and  sub- 

7  counsel,  and  prepare  the  findings  in  the  case,  the 
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exception  under  consideration  is  not,  in  onr  opiniorj 
taken. 

It  will  be  observed  that  the  exception  is  to  the  refu 
the  Judge  to  sign  the  findings,  or  any  of  them,  whic 
plaintiff  requested  him  to  si^,  and  not  to  any  refusal  t 
on  any  inatter  requested.  We  do  not  see  how,  imdc 
state  of  things,  this  could  be  error,  inasmuch  im  it 
right  and  duty  of  the  Judge  or  Court  to  determine  whj 
findings  should  be. 

The  Court  found  as  a  fact  that  neither  the  plaintiff,  n 
nor  any  or  either  of  his  predecessors  or  grantors,  or  of 
under  whom  he  claims,  ever  were  in  or  had  posse^^^ion  ^ 
part  of  the  land  described  in  his  complaint,  wliicli  i 
scribed  in  the  answer  of  the  defendants  against  wboi 
the  action  was  tried,  or  of  which  defendants  were  ii 
session  when  the  action  was  commenced. 

The  land  in  controversy  was  in  that  portion  of  tlie  Cil 
County  of  San  Francisco  affected  by  the  provisiont*  ( 
Van  Ness  Ordinance.  The  title  to  such  land  w/is  d( 
from  actual  possession  during  a  period  of  time  eoiDme 
on  or  before  the  first  day  of  January,  1855,  and  conti 
up  to  the  time  that  the  aforesaid  was  introduced  m\ 
Common  Council,  which  was  a  day  not  later  than  the  2i 
June,  1855.  The  Court,  as  has  been  above  stated,  foinit 
fact  that  neither  the  plaintiff  nor  any  person  under  whc 
claims  title,  ever  were  in,  or  had  possession  of,  any  i 
lands  in  controversy.  This  was  a  finding  of  n  hid 
which  it  followed  as  a  conclusion  of  law  that  tlie  pi- 
never  had  any  title.  The  finding  of  such  fact  was  snti 
without  going  more  particularly  into  any  of  the  in 
which  where  claimed  to  constitute  possession.  Whet 
party  was  possessed  or  not  has  always  been  regarded 
matter  of  fact.  It  was  always  averred  in  this  way  as  a 
in  the  declarations  in  the  common  law  actions  of  iletinu 
trover,  as  well  as  in  the  declaration  in  the  action  of 
ment.  (See  Declaration  in  Detinue,  2  Chitiy's  PI.  5!i 
Trover,  Id.  825;  in  Ejectment,  Id.  879-80.)  This  is  a  coi 
and  unusual  mode  of  alleging  possession  with  us.  We  r 
such  a  finding  as  a  finding  of  fact,  and  not  as  a  couclusi 
law. 

It  may  be  that  if  the  plaintiff  had  requested  the  Coi] 
find  on  particular  points  which  were  material  on  the  is 
possession  or  not,  and  the  Court  had  refused,  we  m  g 
exception  to  such  ruling,  have  held  that  it  was  obligato 
the  Court  to  have  found  on  such  points  as  asked.  Bv 
such  request  was  made,  and,  in  the  absence  of  such  req 
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gment,  we  most  hold  that  the  finding  as  to  posses- 
3  mode  adopted  of  making  it  negatived  each  par- 
;t  tending  to  show  possession,  and  was  as  specific 
iquired.  It  came  fully  within  the  criterion  sug- 
plaintiff's  counsel  as  laid  down  in Breezeys.  Doyle, 
2 — that  of  a  special  verdict,  which  we  think  is  a 
[t  to  ^vhich  to  subject  such  findings.  The  finding 
easioii  in  this  case  came  up  to  the  rule.  (See  Hihn 
JO  Cal.  286.) 

ding  in  relation  to  the  possession  of  the  plaintiff 
le  conclusion  of  law  that  the  plaintiff  never  had 
[)  the  land  in  controversy,  and  sustained  the  judg- 
eretl  in  favor  of  defendants. 

found  the  facts  from  which  it  appeared  that  plaint- 
ad  any  title  to  the  land  sued  for,  it  was  immaterial 
le  facts  found  show  that  a  defense  was  made  out  by 
)88eHBion  under  the  Statute  of  Limitations  or  not. 
ntiff  had  no  title  when  the  action  was  commenced, 
not  recover  against  the  -defendants  regardless  of 

of  time  they  had  been  in  possession.     The  de- 
le  Statute  of  Limitations  thus  became  immaterial, 

not  error  even  if  the  Court  failed  to  find  all  the 
ived  in  such  defense. 

dings  were  also  assailed  on  the  ground  that  the 
?as  insufficient  to  sustain  them.  That  the  evidence 
i  to  these  matters  was  conflicting  on  material  points 
tted  on  the  argument.  We  found  it  to  be  so  on 
the  transcript.  Such  being  the  case,  we  cannot 
e  decision  of  the  Court  on  that  ground.  This  has 
ten  decided,  that  it  is  unnecessary  to  cite  any  au- 
tistaiuing  the  rule. 

trial  after  the  defendants  had  rested,  the  plaintiff 
rebuttal  a  deed  from  Samuel  Brannan  to  Albert 

dated  July  16,  1853,  which  embraced  the  land  in 
ly.     The  following  then  occurred: 
S^ilson   [who  was  of  counsel  for  defendants]] — ^I 
he  introduction  of  that  deed  in  evidence,  as  irrele- 

irooks  [for  plaintiff] — ^I  propose  to  show  that  the 
[  occupation  there  were  in  pnvitv  with  us;  that  the 
ents  and  occupation  upon  the  land  in  the  garden 
»  were  made  by  our  tenants  in  common.  The  Court 
the  objection." 

ruling  there  was  ah  exception  on  behalf  of  plaintiff, 
tion  was  to  the  deed,  and  we  cannot  see  that  the 
lelf  was  admissible  for  any  purpose.     If  it  was  of- 
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fered  a^  a  part  of  a  chain  of  title,  in  connection  with 
he  (plaintiff)  intended  to  show  that  the  defendants  w 
tenants  in  common,  then  the  offer  only  related  to  the  | 
tract,  and  it  does  not  clearly  appear  from  the  transcri 
the  garden  tract  was  at  all  in  controversy;  on  the  contrf 
understand  that  it  was  conceded  on  the  argument  the 
was  known  as  and  called  the  garden  tract,  was  not  i 
troversy  at  all  in  this  action.  In  this  point  of  view, 
judgment,  there  was  no  error  in  the  ruling  exeludii 
deed,  offered  as  it  was  in  rebuttal. 

There  are  several  other  matters  alleged  as  error.  If 
examined  all  of  them  and  find  nothing  in  them  which 
warrant  a  reversal  of  the  ordet  appealed  from.  It  is  e 
ingly  affirmed. 

We  concur:    Sharpstein,  J.,  Morrison,  C.  J. 


Depabtment  No.  1. 


Filed  April  19,  1881. 
No.  6730. 

PACIFIC  BANK,  Rbspondknt, 

vs. 
BOBINSON  ET  AL.,  Appellants. 

Patsmt  BiOHT->ExiounoN — Cbbditob's  Bill.  The  interest  of  & 
loiters  patent  for  an  invention  may  be  sold  npon  executioti,  m 
signment  in  writiDg,  as  required  by  the  laws  of  the  United  Bi 
forced  under  the  State  law.  Proceedings  supplementary  to  c 
are  intended  as  a  substitute  for  a  creditor's  bill,  as  former!  | 
ohanoery. 

Appeal  from  Fourth  District  Court,  San  Franciaco. 

Winans,  Belknap  <k  Godoy^  for  respondent. 
Wheaton  &  Scrtvner,  for  appellants. 

McKee,  J.,  delivered  the  opinion  of  the  Court:       ] 

Appeal  from  an  order  made  after  judgment  upon  pi 
ings  supplementary  to  execution,  requiring  the  defencj 
transfer  and  assign,  by  a  proper  instrument  in  writiDg 
quired  by  the  laws  of  the  United  States,  all  their  ri^l 
and  interest  in  a  patent  right  for  broom-sockets,  wbtc 
hold  under  United  States  letters  patent,  dated  Octol 
1874,  to  a  receiver  appointed  to  sell  the  same,  and  ap 
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jD  satisfaction  of  a  jud^ent  which  the  plaintiff  had 
1  against  the  defendant  m  July,  1879. 
bjected  that  the  order  is  erroneous,  because  United 
tters  patent  issued  to  inventors  and  discoverers  under 
it  laws  of  the  United  States  are  not  the  subject  of 
sale^  and  cannot  be  applied  to  the  satisfaction  of  a 

3  law  of  this  State,  all  goods,  chattels,  money  and 
>pertj,  both  real  and  personal,  or  any  interest  there- 
>  judgment  debtor  are  liable  to  execution.  (Sec.  688, 
)  And  if  there  be  property  which  cannot  be  reached 
tion,  and  which  the  judgment  debtor  refuses  to  apply 
tiBfactioii  of  the  judgment,  he  may  be  compeiled, 
imi nation,  in  proceeding  supplementary  to  execu- 
leliver  it  in  satisfaction  of  the  judgment  (Sections 
SI,  C.  C.  P.),  or  to  a  receiver  appointed  to  dispose 
dd  of  the  execution.  (Sec.  564,  Id.)  The  pnnci- 
ell  as  the  policy  of  the  law  is,  therefore,  to  subject 
3ciea  of  property  of  a  judgment  debtor  to  the  pay- 
his  debts.  iJo  species  of  property  would  seem  to 
pt,  exce]>t  such  as  is  especially  exempted  by  law; 
property  not  directly  liable  to  execution  may  be 
for  the  satisfaction  of  the  judgments.  This  was  ef- 
nder  the  old  system  of  practice,  by  a  proceeding  in 
lown  as  the  Creditors'  fiill.  After  a  judgment  cred- 
exhaiisted  his  remedy  at  law,  by  the  issuance  of  a^. 
h  was  returned  nuUa  bona,  he  had  the  right  to  in- 
jurisdiction  of  a  Coui't  of  equity  to  aid  him,  upon 
dole  of  compelling  a  discovery  of  assets,  tangible 
fible,  and  applying  them  to  satisfying  his  execution. 
hff'  vs.  Jlrowriy  4  Johns.  Ch.  671;  McDermoU  vs. 
M.  687;  20  Johns.  654.) 

idings  under  Sections  714  to  721,  and  Section  574  of 
\  of  Civil  Procedure,  were  intended  as  a  substitute 
!redi  tors'  Bill  as  formerly  used  in  Chancery.  (Adams 
d,  7  Gal.  201;  Lifnch  vs.  Johmcm,  48  N.  Y.  33.)  So 
property  which  was  reachable  by  a  creditor's  bill 
be  reached  by  the  process  of  proceedings  supple- 
to  execution. 

have  said,  any  tangible  property  is  the  subject  of 
nd  sale  on  execution.  !But  a  patent  right  is  not 
pToneriy.  It  is  an  incorporeal  thing,  subsisting  in 
>ra  toe  Government  of  the  United  States,  yet  it  is 
1  to  some  of  the  legal  incidents  of  ownership  of 
property,  such  as  succession  and  transfer;  but  as  a 
of  legislation  it  is  transferrable  only  according  to 
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the  provisions  of  the  statute  which  created  it,  aiiJ  tl 
question  is:  Has  a  Court  of  equity  power  to  compel 
simment  and  sale  for  the  benefit  of  judgment  ciedik 

In  1852  Mr.  Justice  Nelson,  in  Stephens  vs.  OrW//,  1 
U.  8.,  held,  that  a  copyright  to  print  and  publish  i 
of  the  State  of  New  Hampshire  could  be  reachei 
creditor's  bill,  and  applied  to  the  payment  of  debts 
owner  of  the  copyright,  under  a  decree  compelling  a  i 
in  conformity  with  the  provisions  of  the  Act  of  Co 
That,  however,  was  mere  obiter,  because  the  decision 
question  was  not  necessarily  involved  in  the  case 
afterwards,  in  1854,  in  the  case  ot  Stephens  vs,  Gl 
which  was  a  branch  of  the  case  of  Stepliens  vs.  Vm 
Justice  Curtis  declined  to  pass  upon  the  question.  \ 
neither  the  copyright  nor  any  interest  in  it  had  I 
tempted  to  be  sold. 

But  in  1875  the  Supreme  Court  of  New  York,  in  t 
of  Barnes  vs.  Morgan,  3  Hun.  703,  tookupthef//^/frin 
Justice  Nelson,  in  Stepliens  vs.  Cody,  and  approved  c 
a  sustainable  legal  proposition.  An  order  had  beei 
at  Special  Term  directing  the  defendant  in  the  oa.m 
liver  to  a  receiver  appointed  under  sui)plementary  |>i 
ings  certain  patents  and  models  appertaining  thereto. 
the  order  defendant  appealed  to  the  Supreme  Court,  . 
ability  of  the  patents  by  the  voluntary  act  of  the 
under  the  Act  of  Congress  which  created  them  w; 
ceded;  and,  according  to  the  authority  of  Hesse  vs.  ^7^ 
3  B.  and  P.  577;  Mass  vs.  Jdamson,  3  B.  and  A.  2S 
Coles  vs.  Bun^ow,  4  Taunt,  754,  it  had  been  establish 

i)atent  rights  of  a  bankrupt  pass  by  act  and  open 
aw  to  his  assignees  in  bankruptcy  for  the  benefit  of 
tors.  In  Hesse  vs.  Stevenson,  Jjord  Alverally,  in  del 
the  opinion  of  the  Court,  used  this  language:  "It 
that  although  by  the  assignment  ever^  rignt  and  iuter< 
every  right  of  action,  as  well  as  right  of  possessi* 
possibility  of  interest,  is  taken  out  of  the  ban  km 
vested  in  the  assignees,  yet  that  the  fruits  of  a  man 
invention  do  not  pass.  It  is  true  that  the  schemej 
a  man  may  have  in  his  own  head  before  he 
his  certificate,  or  the  fruits  which  he  may 
of  such  schemes  do  not  pass,  nor  could  the 
nees  require  him  to  assign  them  over,  pvovi^ 
does  not  carry  his  schemes  into  effect  until  aSfter  he  ] 
tained  his  certificate.  But  if  he  avail  himself  of  his 
ed^e  and  skill,  and  thereby  acquire  a  beneficial 
which  may  be  the  subject  of  assignment,  I  cannot  f  i 
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I  argument  why  that  interest  should  not  pass  in  the 
iuer  as  any  other  property  acquired  bj  his  personal 
*    Patent  rights  being,  therefore,  assignable  by  the 

act  of  the  owner,  and  by  act  and  operation  of  law, 
d  that  a  Court  of  equity  could  compel  the  defend- 
lign  them  to  a  reclBiyer,  to  be  sold  and  applied  to 
action  of  judgments  against  him,  and  the  Supreme 
rmad  the  order  of  the  Special  Term.  **If, '  said 
\,  ' '  the  use  of  a  monopoly  which  such  a  grant  con- 
t  sufficiently  productive  in  the  hands  of  the  inventor 
ij  debts,  the  privilege  bestowed,  being  a  right  of 

as  declared  Dy  Chief  Justice  Taney,  should  be 
^d  to  the  person  designated  by  law,  and  sold  for  the 

the  creditor.  It  would  be  marvelous,  if  not  unjust, 
ion  of  the  ideal,  if  an  inventor,  having  obtained  a 
lus  divulging  his  secret  and  at  the  same  time  ac- 

property  in  it  for  practicable  purposes,  should  be 
[  to   hold  it  unused  against  his  creditors,  until, 

compromise  or  the  lapse  of  time,  his  obligations 
B  discharged;  and  this,  too,  although  it  might  be 
2,  by  assignment,  or  upon  manufacture  of  the  thing 

would  readily  yield  enough  to  pay  all  existing  lia- 

36  of  Campbell  vs.  James ,  decided  May  1,  1880,  in 
\d  States  Circuit  Court  of  New  York,  to  which  we 
n  the  argument,  is  not  at  aU  in  conflict  with  the  au- 
■  Barnes  vs.  Morgan.  This  case  arose  out  of  a  bill 
in  which  the  defendant  was  chargeable  with  the  in- 
ut  of  a  patent  claimed  to  be  owned  by  the  plaintiff 
ee;  and  the  principal  questions  involved  in  the  case 
validity  of  the  assi^ment  alleged  to  have  been 
the  owner,  and  the  right  of  the  plaintiff  under  it  to 
s  well  for  the  infringement  before  the  assignment  to 
r  that  after.  There  is  nothing  in  the  case  which 
the  power  of  a  State  Court  in  equity  to  compel  the 
Dt  of  a  patent  according  to  the  Act  of  Congress  for 
It  of  judgment  creditors  of  the  owner.  Of  course 
h1  States  Courts  have  jurisdiction  of  any  questions 
Be  as  to  the  title  itself;  but  as  the  thing  itself  is  not 
I  from  seizure  and  sale  by  the  laws  of  the  State,  we 
on  principle  and  authority,  that  the  order  of  the 
low  was  correct, 
affirmed, 
icur:  McEinstry,  J.,  Boss,  J. 
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Supreme  Court  of  the  United  States. 

OcTOBEB  Tebm,  1880. 


No.  928. 


WILLIAM  ASHBUENER,  Plaintiff  in  Ebboh, 
vs. 
THE  PEOPLE  OF  THE  STATE  OF  CALIFORN 

In  error  to  the  Supreme  Court  of  ihe  State  of  Calif  on 

Mr.  Chief  Justice  Watte  delivered  the  opinion  of  the  C 

In  1864  the  United  States  granted  to  the  State  of  Ca 
the  Yosemite  Valley  and  the  Mariposa  Big  Tree  Grove, 
the  stipulation,  nevertheless,  that  the  State  shall  accept  th 
upon  tne  express  condition  that  the  premises  shall  be  1 
public  use,  resort  and  recreation,  and  shall  be  inalietiabh 
time;  *  *  *  the  premises  to  be  managed  by  the  G< 
of  the  State  and  eight  other  commissioners,  to  b^  a]>poij 
the  Executive  of  California,  who  shall  receive  no  eompe 
for  their  services.  (13  Stat.  325,  Chap.  184.)  In  18fJ6  tl 
of  California,  by  an  Act  of  the  Legislature,  accepted  thu 
"upon  the  conditions,  reservations,  and  stipulatioDs  coj 
in  the  Act  of  Congress."  There  cannot  be  a  doubt  that 
way  these  interesting  localities  were,  by  the  joint  act 
XTnited  States  and  California,  devoted  to  a  special  pub] 
The  title  was  transferred  to  California  for  the  benefit 
public  as  a  place  of  resort  and  recreation.  Without  the  < 
of  Congress  the  property  can  never  be  put  to  any  other  u 
the  State  cannot  part  with  the  ownership.  It  may  be  e 
trust,  but  only  in  the  sense  that  all  public  property  h 
public  corporations  for  public  uses  is  a  trust.  It  must  I 
for  the  use  to  which  it  was,  by  the  terms  of  the  grant,  ap 
ated.  If  it  shall  ever  be  in  any  respect  diverted  from  tl 
the  United  States  may  be  called  on  to  determine  wlieth 
eeedings  shall  be  instituted  in  some  appropriate  form  to  i 
the  peiformance  of  the  conditions  contained  in  the  Act  o 
gress,  or  to  vaeate  the  grant.  So  long  as  the  State  kec 
property,  it  must  abide  by  the  stipulation  on  the  faith  of 
^e  transfer  of  title  was  made. 

The  management  of  the  property  was  entrusted  by  the 
States  to  the  Governor  of  the  State  and  eight  other  comm 
ers,  to  be  appointed  by  the  Executive.  This  is  one  of  tb 
ditions  contained  in  the  Act.  of  Congress,  to  wbich  the 
gave  its  assent  when  it  accepted  the  grant.  The  State  * 
commit  the  management  to  any  other  Board  than  this,  i 
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ro!  the  discretion  of  the  ExecntiYe  in  making  the  ap- 
;  but  we  (me  no  reason  why  the  State  may  not  set  a 
limitation  on  the  time  a  commissioner  shiJl  hold  his 
appointed.  This  wonld  be  really  nothing  more  than 
bat  the  E]£ecatiYe  revise  his  appointments  at  stated 
le  will  be  left  free  to  select  whom  he  pleases,  and  by 
aents  to  continne  old  incnmbents  in  their  places  if  so 
His  discretion  in  this  respect  would  be  in  no  manner 
¥ith.  This,  in  our  opinion,  is  all  that  was  done  by 
April  15,  1880.     The  term  of  the  office  of  a  commis- 

fixed  at  four  years,  but  the  power  of  appointment 
duHively  mth  the  Governor,  in  whom,  under  the  Con- 
[  vested  the  supreme  executive  power  of  the  State. 

of  the  term  is  diat  prescribed  by  the  Constitution 
Bees,  and  is  certainly  not  unreasonable. 
igreBB  expected  the  State  would,  by  appropriate  le^^ 
£e  commisgioners  in  the  performance  of  their  duties, 
be  reasonable  rules  and  regulations,  not  inconsistent 
neral  purposes  of  the  grant,  for  their  government  in 
itration  of  the  trust,  is  abundantly  shown  by  the  fact 
septance  of  the  grant  was  considered  sufficient,  not- 
ig  the  Act  of  the  Legislature  by  which  it  was  done 
various  pnmsions  of  such  a  character.  Among  other 
as  enacted  that  the  commissioners  should  be  known  in 
le  Commissioners  to  manage  the  Tosemite  Valley  and 
m  Big  Tree  Grove,"  and  by  that  name  they  and  their 
might  sue  and  be  sued;  that  they  should  have  power 
td  adopt  all  rules,  regulations,  and  by-laws  for  their 
iment  and  the  government,  improvement,  and  preser- 
be  property,  not  inconsistent  with  the  Constitution  of 
[  States  or  of  California,  or  of  the  Act  making  the 
kuy  law  of  Congress  or  the  Legislature;  that  they 
1  their  first  meeting  at  such  time  and  place  as  should 
Led  by  the  Governor;  that  a  majority  should  consti- 
um  for  the  transaction  of  business;  that  they  should 
rre^dent  and  secretary,  as  well  as  a  guardian  of  the 
nd  that  they  should  report  through  me  Governor  to 
,ture  at  every  regular  session. 

w&H  Gonsietent  with  the  conditions  and  reservations  of 
ind  evidently  in  aid  of  what  Congress  intended  should 
Bo,  too,  in  our  opinion,  is  the  Act  of  1880.  If,  as  is 
here  and  was  held  by  the  dissenting  Judge  below, 
ommiggioners  were  once  appointed  the  power  of  the 
over  appointments  was  exhausted  until  a  vacancy 
f  death  or  resignation,  and  neither  he  nor  the  Legis- 
d  remove  a  commissioner  for  cause  or  otherwise,  it  is 
that  unlciis  some  provision  was  made  to  guard  against 
its  of  dinabilities  incident  to  a  life  tenure  of  office, 
fcrraBStnente  might  arise  in  the  management  of  this 
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unportant  public  property.  It  is  entirely  uimecessary  to 
whether  these  commiBsioners  are  State  office r.s  or  State  c 
sioners,  within  the  meaning  of  those  terms  a^  used  in  tl 
stitutions  of  the  State  adopted  in  1848  and  1879,  and  tb 
within  the  constitutional  provision  limiting  the  terms  < 
offices;  but  we  are  of  the  opinion  and  decide  that  a  laiv 
State  which  limits  the  term  of  office  of  a  commiBsione; 
one  appointment  to  a  reasonable  time  is  not  repugnan 
Act  of  Congress,  and  may  be  followed  by  the  Governor  j 
ijig  his  appointments.  The  plaintiff  in  error  bad  been  i 
longer  than  the  limited  period  when  the  Governor,  in  tl 
else  of  his  discretion,  appointed  another  perfion  in  hh 
Upon  this  appointment  he  should  have  surrendered  his  c 
It  follows  that  the  judgment  o*  the  Court  below  wa 
and  it  is  consequently  affirmed. 

J 

Abstract  of  Recent  Decisions.      i 


U.  S.  CIRCUIT  COURT— DISTRICT  OF  OREGC 

CoNDmoNAL  Limitation — Demand  of  Possebsiok  in  < 
Co-tenants.  G.  conveyed  an  undivided  interest  in  certs 
property  to  H.  in  trust  to  secure  the  payment  of  a  loan  fr 
with  an  agreement  that  G,  might  remain  in  possession,  a 
the  rents  and  profits  without  account,  until  the  note  gi 
the  loan  was  overdue  and  unpaid,  in  which  caR6  the  trui 
to  take  possession  and  dispose  of  the  property  to  sati 
debt,  and  G.  was  to  surrender  the  possession  for  this  pur 
demand;  the  note  became  overdue  and  remained  unpaid, 
conveyed  his  interest  in  the  premises  to  his  co-tenant 
gave  him  possession,  when  H.  demanded  Buch  posBesaic 
T.,  who  refused  unqualifiedly,  and  continued  to  occi; 
property  and  received  the  rents  and  profits  thereof  m 
same  was  sold  at  a  judicial  sale  at  the  suit  of  H.  for  1< 
two-thirds  of  the  loan  and  interest:  Held,  (1)  that  the 
which  G.  had  in  the  property,  in  case  the  debt  was  li 
paid,  was  not  an  estate  upon  condition  which  was  not  i 
until  a  demand  for  possession,  but  an  estate  upon  a  con 
limitation  which  terminated  with  the  happening  of  the 
gency — the  note  becoming  overdue  and  remaining  uf 
without  any  demand;  (2)  that  the  demand  for  posses! 
quired  by  the  agreement  was,  under  the  eircumstance^ 
demand  for  the  purpose  of  avoiding  an  estate,  and  t] 
insufficient  unless  made  exactly  for  that  which  the  tru2 
entitled — ^nothing  more  nor  less— but  waa  the  equiralc 
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i  to  qtiit  by  a  hmdlord  upon  a  tenant  at  will,  and  waa 
Itbotigh  in  fonn  it  may  have  included  the  exclusive 
jf  the  whole  property — the  refusal  being,  in  effect,  a 
e  trustee's  right  to  the  possession  even  as  a  co-tenant; 
itee  being  entitled  as  co-tenant  with  T.  to  the  posses- 
whole  property,  and  the  demand  having  been  made 
poBBeesion  in  pursuance  of  the  agreement,  it  is  to  be 
nd  understooa  as  a  demand  for  possession  as  such 
md  therefore  it  was  not  larger  than  the  right  of,  the 
Dg  it,  and  is  sufficient,  even  if  it  was  to  have  the 
oiding  an  estate. —  Wcdker  vs.  Teal,  January  10,  1881. 

noN  OF  DiBEcnoN  TO  Trustee  to  Sell.    A  conveyance 

secivre  the  paymi^nt  of  a  loan  is  made  primarily  for 

of  the  lender,  and  should  be  construed,  so  far  as 

o  construction,  so  as  to  effect  the  object  for  which  it 

ind  therefore  where  such  a  conveyance  provided  that, 

It  in  the  payment  of  the  loan,  the  trustee  should  take 

Gind  sell  the  property  upon  thirty  days'  notice:  Held, 

ithority  to  sell  was  for  the  benefit  of  the  lender,  and 

was  not  bound  to  sell  until  he  thought  best  for  the 

the  loan,  or  was  directed  to  do  so  by  a  Court  of 

in  the  meantime  it  was  his  duty  to  apply  the  rents 

upon  the  debt. — Id* 

— Wbeee  Made.  A  policy  was  issued  from  the  office 
titiff  in  Milwaukee,  Wis.,  upon  the  lile  of  M.  E.  in 
)regon,  and  forwarded  to  the  local  agent  there  for 
ntaiuing  a  clause  to  the  effect  that  the  policy  was  not 
ion  the  company  until  countersigned  and  delivered 
he  premium  paid  accordingly:  Held,  that  the  contract 
3 ted  in  Oregon,  that  its  validity  must  be  determined 
B  of  Oregon,  and  that  the  plaintiff  being  then  pro- 
n  doing  business  in  Oregon  the  contract  was  null  and 
^hiveif^tern  MtUual  Life  Insurance  Company  vs.  Elliott, 
Id,  1880. 

BTAiNKD  BY  Fbaud.  J.  E.,  the  assigucc  of  the  afore- 
,  obtained  from  the  plaintiff  thereon  the  sum  of 
ipon  the  false  and  fraudulent  representation  that  the 
B  dead :  Held,  that  notwithstanding  Uie  illegality  of 
;t  of  insurance,  the  plaintiff  might  maintain  a  suit 
E.  to  obtain  the  money  so  fraudulently  obtained  by 


)F  Another  State — ^Rioht  to  Sue  m  the  National 
prohibition  by  a  State  that  a  corporation  of  another 
not  do  business  therein,  does  not  prevent  such  corpo* 
I  Huing  in  a  national  Court  in  the  former  State,  be- 
ite  eaunot  prevent  a  foreign  cprporation  hgm  8\iing 
unaL — id, 
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**lsB  der  brisoner  guilty  or  not  guilty?"  asked  a 
Teutonic  Justice  the  other  day.  '*Not  guilty,  your 
promptly  responded  the  person  addressed.  ''Den  y< 
get  ouet,  and  go  apout  your  peesiness,  my  vrend,  and  g 
fooling  round  here  mit  your  blayen  off,"  indignantly  n 
the.  outraged  arm  of  the  law. 

BscENTLT  a  Oerman  woman  was  assaulted  by  a  negro 
saloon  which  the  woman  kept.  She  thereupon  threw  s 
ties  at  the  negro,  and  being  asked,  on  the  trial  of  the  i 
the  assault,  what  kind  of  bottles  they  were,  replied,  **  1 
bottles,"  and  the  defendant's  counsel  inquired  how  a 
could  throw  any  but  Teutonic  bottles. 

"It  surprises  me  to  see  a  young  man  like  you  here 
Nevada  Justice  the  other  day  to  a  fellow  who  had  been^ 
it  over  night.  "  You  filled  yourself  up  with  an  enemy  i 
you  of  brains,"  proceeded  the  Court,  re-arranging  its  s 
and  glaring  at  the  culprit.  **  Now  here  you  are,  a  yo 
of  intelligence,  with  good  clothes  on,  and  doubtless  yc 
mother  and  a  sister  who  think  a  good  deal  more  of  yo 
do.  You've  been  sent  to  school  and  taught  how  to  eai 
living.  In  return  for  all  this,  you  go  screaming  art 
streets  at  midnight,  tearing  down  signs  and  making  a  "^ 
of  yourself.  Is  that  like  the  conduct  of  a  reasonable  < 
No,  of  course  it  isn't.  Now,  I'm  going  to  teach  you 
young  man.  You  needn't  turn  pale,  for  it  won't  help 
Have  you  got  any  chewing  tobacco  about  you  ?  Thanke 
more  and  drink  less,  like  I  do.  You're  discharged.  ^ 
you're  tempted  to  take  a  drink,  think  of  my  kindness  a 
and  refrain  from  the  debasing  habit.  Eh?  Well,  I  doi 
I  do.    Avery,  come  out  and  join  me  with  this  young  gei 

"  Havb  yon  engaged,  or  do  yon  depend 
On  a  lawyer  yonr  case  to  defend?  ** 
Thna  to  the  pris'ner  spoke  the  Jndge — 
A  good  man,  free  from  bias  or  gmdge. 

"  I  gnots,'*  was  the  polite  reply, 
"  Thet,  with  the  Court's  permission,  I 
Will  jest  sorter  defend  n»yself — 
I  ain't  dead  yit,  nor  laid  on  the  shelf.*' 

And  then  that  pris'ner  grabbed  a  stool. 
And,  with  a  look  determined  and  cool. 
He  settled  the  Sheriff  with*  one  on  the  head; 
The  next  thing  done  was  to  clear  the  shed; 
And  then,  without  the  slightest  remorse. 
The  rascal  rode  off  on  thv  Judge's  gray  horse 


rifir  €mt  ^m  §mmA 


May  7,  1881. 


No.  11. 


Supreme  Court  of  GaJifomia. 

In  Bake. 


[FUed  April  22,  1881.] 
No.  10,602. 
>PLE,  Eespondent,  vs.  JACKSON,  Appellant. 

!^I!JHMfc^^—  iNSTBuonoMB.  In  the  consideration  of  a  case  by  a  jury, 
f  ha^f!  notlung  to  do  with  the  panishment  imposed  by  law.  If  the 
f  come  into  Conrt  and  ask  concerning  the  punishment,  the  Terbal 
^rnent  by  the  Jodge  that  they  have  nothing  to  do  with  the  punish- 
It  is  not  error,  nor  within  the  rule  requiring  instructions  to  be  in 
ting  or  takt^n  down  by  the  phonographic  reporter. 

tl  from  the  Superior  Court,  San  Bernardino  County. 

Bletisoe,  for  appellant. 

mj-Gtnvral  Hart,  for  respondent. 

e  CoUHT: 

ury  had  been  charged  by  the  Court  and  retired  for 

tioix,  and  afterwards  came  into  Court  and  inquired 

3  the  least  punishment  for  grand  larceny.   In  making 

uiry,  they  asked  in  relation  to  something  with  which 

1  nothing  to  do;  and  the  Court  so  told  them,  although 

;  the  same  time  inform  them  as  to  the  penalty  for  the 

oientioiied. 

objected  that  this  was  error  because  it  was  not  in 

nor  was  it  taken  by  the  phonographic  reporter, 
t  is  contended,  the  statute  required.  (See  Sec.  1093, 
ode.) 

izinot  agree  with  counsel  for  defendant.  The  argu- 
m  ingeniously  put,  but  it  is  not  sound.  The  matter 
rely  immaterial  as  to  any  issue  before  the  jury,  and 
ction  of  the  Court  amounted  only  to  nothing  more 

admonish  them  to  return  and  find  a  verdict,  if  they 
>  so,  regardless  of  the  measure  of  punishment.  This 
a  in  accordance  with  what  was  held  in  People  vs. 

19  CaL  426. 

lid  that  the  jury  were  influenced  by  what  was  said  to 
r  the  Court  in  response  to  their  inquiry  is  to  conclude 
y  were  incompetent  to  perform  the  duty  with  which 
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they  were  charged,  or  that  they  were  disposed  to  disr 
their  obligation,  of  which  we  see  no  evidence. 
Judgment  -and  order  affirmed. 

Depabtment  No.  1. 


[Filed  April  19,  1881.] 
No.  6880. 
DONALD,  Eespondent,  vs.  BEALS  et  al.;  Appellai 

Bkgobdimo  Nones — Knowledob  of  Attobnkt — Equitt — Mobtoaoi 
TAKK. — It  is  the  duty  of  a  County  Beoorder  to  indorse  npon  an 
ment  for  record  the  exact  time  it  is  reoeiyed  by  him,  noting  th 
month,  honr  and  minnte  of  its  receipt;  and  to  record  the  sam 
out  delay,  in  the  order  and  as  of  the  time,  when  it  is  received  i 
ord,  and  the  name  of  the  person  at  whose  request  it  is  record 
mortgage  is  deemed  in  law  to  be  recorded  at  the  moment  of  tii 
deposited  in  the  office  of  the  Becorder,  with  the  proper  offi( 
record.  If  there  is  a  conflict  between  the  record  of  a  mortgai 
appears  in  the  record  book  and  the  indorsement  on  the  mratj 
the  time  it  was  deposited  for  record,  the  record  book  wlU  pr< 
favor  of  a  subsequent  bonafidfi  purchaser.  Notice  of  any  fact 
lated  to  put  aprudent  man  up|on  inquiry,  is,  in  the  absence  of 
nation,  sufficient  to  charge  him  with  notice  of  all  facts  whidi 
quiry  would  have  disclosed.  The  knowledge  of  an  attorney 
for  both  assignor  and  assignee  is  the  knowledge  of  an  as 
hence,  where  Qie  attorney  knew  that  the  assignor's  mortgage 
corded  subsequent  in  tame  to  plaintiff's,  i.  e.,  was  subs^nen 
dorsed  by  the  Becorder  for  record:  Held,  that  defendant  was 
by  the  knowledge  of  his  attorney.  A  Gourt  of  equity  has  pc 
correct  any  and  all  mistakes  growing  out  of  the  improper  reoa 
of  a  mortgage. 

Appeal  from  Twelfth  District  Court,  San  Mateo  Coai 

Fox  d  Boss,  for  respondent, 

JE^rU  &  Firebaugh  and  Moore,  for  appellants. 

MoEee,  J.,  delivered  the  opinion  of  the  Court: 
This  case  arises  out  of  an  action  in  equitv^  to  obtain 
cree  that  a  mortgage,  given  by  the  defenaant  Beab  1 

Elaintiff,  is  entitled  to  prioriiy  or  lieu  over  a  mortga^ 
y  him  to  the  defendant  Newell,  which  has  been  assign 
the  defendant  Crane,  and  to  compel  the  Becorder  of 
Mateo  County  to  correct  the  date  of  the  record  of  the 
mortgage. 

The  Court  below  found  in  favor  of  the  plaintiff,  and 
the  decree  and  an  order  denying  a  new  trial  the  defei 
Crane  brings  the  case  before  us  on  appeal. 

It  appears,  by  evidence  in  the  transcript,  in  which  iii< 
no  substantial  conflict,  that  the  defendant  Beals,  on  the 
of  March,  1878,  being  indebted  to  the  plaintiff  Donali 
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sory  note,  for  the  sum  of  $3,000,  payable  one  year 
3,  executed  to  him  a  mortgage  upon  certain  lands  in 
BO  County,  to  secure  the  payment  of  the  same,  and 
Jth  day  of  March,  1878,  being  also  indebted  to  the 
it  Newell,  bv  a  promissory  note  for  $2,000,.  payable 
after  date,  he  executed  to  her  a  mortgage  upon  the 
ds  to  secure  its  payment. 

mortgages  were  given  in  renewal  of  subsisting 
38  upon  the  same  lands  in  favor  of  the  same  parties, 
he  causes  of  action  on  those  were  about  to  expire 
ition,  Beals  proposed  to  renew  them  in  the  same 
which  they  had  been  recorded — ^the  Donald  mort- 
ag  the  first.  To  this  the  mortgagees  assented;  and 
pressly  understood  and  agreed  between  them  that 
mortgage  to  Donald  should  be  first  executed  and  re- 
^o  as  to  constitute  a  prior  lien  upon  the  lands. 
ti  to  this  arrangement,  Beals  executea  the  mortgages 
y  stated — the  Donald  mortgage  on  the  27th,  and  the 
lortgage  on  the  30th,  of  March,  1878.  Both  mort- 
ire  acknowledged  by  the  mortgagor  on  the  8th  day 
,  1878,  and  on  that  day  Mrs.  Newell  satisfied  of 
ler  first  mortgage  by  releasing  the  same  on  the 
)f  the  -record  of  the  mortgage.     That  being  done,* 

new  mortgages  were  afterwards,  viz :  on  the  15th 
Lpril,  1878,  deposited  for  record  in  the  Recorder's 

San  Mateo  County  in  the  following  order  of  time, 
Donald  mortgage  at  4  o'clock  p.  m.,  and  the  Newell 
3  at  5  o'clock  p.  M.  And  on  the  same  day  satisfac- 
xsord  of  the  first  Donald  mortgage  was  also  entered, 
this  point  the  arrangement  and  understanding  of  the 
ad  been  faithfully  executed.  Mrs.  Newall  had  re- 
^r  old  mortgage  on  the  eighth  of  April,  1878;  Donald 
elease  his  until  the  fifteenth  day  of  April,  but  both 
mortgages  were  deposited  in  the  Recorder's  office  on 
»nth,  the  Donald  mortgage  an  hour  before  the  other. 

the  mortgages  were  thus  deposited  it  was  the  duty 
Bcorder,  under  the  law,  to  indorse  upon  each  of  them 
J  when  it  was  received  by  him — noting  the  year, 
lay,  hour  and  minute  of  its  reception ;  and  to  record 
B  without  delay,  in  the  order,  and  as  of  the  time, 
was  received  for  record;  and  he  was  also  required  to 
the  foot  of  the  record  of  each,  the  exact  time  of  its 
a,  with  the  name  of  the  person  at  whose  request  it 
)rded.  (Section  4241,  Political  Code.)  This  duty 
order  performed  by  indorsing  on  tl^e  Donald  mort- 
t  it  was  deposited  for  record  April  15,  1878,  at  four 


404  The  Pacifio  Coast  Law  Journal. 

o'clock  p.  M.  But  the  Court  below  finds  that  the  nota 
the  date  was  ''hastily  and  carelessly  written,  and*! 
read  for  April  18  instead  of  April  15,  the  true  date 
filing,  indorsement,  and  recoraing  of  the  same.''  A 
fact,  it  was  indexed  and  recorded  before  the  Newell  moi 
but,  in  transcribing  it  in  the  mortgage  book,  the  Becor< 
mistake,  noted  at  the  foot  of  thcTecord  that  it  was  re 
April  18,  1878,  and  this  mistake  he  carried  into  the  cer 
of  registration,  which  he  annexed  to  the  mortgage,  so 
was  made  to  appear  that  the  mortgage  had  been  recon 
the  eighteenth  day  of  April,  1878,  when,  in  fact,  it  ha( 
actuaUy  recorded  on  the  fifteenth— an  hour  before  the  I 
mortgage.  A  mortgage  of  posteriority  of  date  and  \h 
thus,  by  the  appearance  of  the  record,  given  precede 
one  priority  of  date,  and  entitled  to  priority  of  lien. 

But  the  Donald  mortgage  was  deemed  in  law  to  hav 
recorded  at  the  moment  of  time  when  it  was  deposited 
Becorder's  office  with  the  proper  officer  for  record.  (£ 
1170,  C.  C.)  Therefore,  the  indorsement  made  upoi 
the  officer  at  the  time  of  the  deposit  was  as  effectual  i 

Eurpose  of  registration  as  though  the  mortgage  itse 
een  transcribed  in  the  proper  book  of  the  Becorder's 
'  Yet  there  is  a  conflict  between  the  actual  record,  at 
pears  in  the  record  book,  and  the  constructive  record 
indorsement  made  upon  the  instrument,  at  the  time 
deposited  for  record,  the  latter  must  give  way  to  the  f 
unless  those  dealing  with  the  former  had  notice  and  ] 
edge  of  the  latter.  For  the  law  protects  those  who,  i: 
faith,  acquire  title  or  security  upon  land  upon  the  f 
the  record,  and  it  would  not  allow  slight  circumstac 
mere  conjecture  to  overthrow  rights  bona  fide  acquired 
deeds  or  mortgages  appearing  first  on  record.  Co 
equity  grant  no  relief  against  such  purchasers,  becaua 
have,  at  least,  equal  rights.  But  where  one  acquires  a 
with  notice  of  the  existence  of  a  prior  equitj^,  in  confli( 
the  right  which  he  acquires,  he  is  not  considered  in  1 
innocent  purchaser.  ISor  can  good  faith  be  predicate 
transaction  which  is  merely  colorable. 

Now  the  assignment  of  the  Newell  mortgage  was 
under  the  following  circumstances,  viz. :  Mrs.  Newell, 
ing  that  the  Donald  mortgage  had  been  first  deposi 
record,  had  commenced  an  action  against  Beals  alone  t 
close  her  mortgage,  upon  an  optional  clause  in  the  mo 
that  the  entire  debt  should  become  due  in  default 
payment  of  the  interest  as  it  became  due;  and  in  the  i 
she  had  filed  a  lis  penderis.     But,  while  the  action  was 
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:orney,  ''  who  had  heard  that  the  Donald  mortgage 
r  lien  upon  the  land,"  had  discovered,  by  an  in- 
f  the  records,  that  her  mortgage,  according  to  the 
LS,  in  fact,  first  recorded,  and  suggested  to  her  the 
by  asking  her  **  why  she  was  so  (oolish  as  to  go  to 
m  of  changing  her  mortgage  for  Donald's  benefit, 
er  her  mortgage  was  in  fact  a  second  mortgage. " 
i  hiut  she  answered,   that  /'she   did  not  know 

was  so  or  not,  but  she  wished  he  would  go  and 
accordingly  took  from  the  records  a  memorandum 
>f  the  recorded  dates  of  the  two  mortgages  and 
to  her.  She  then  engaged  him  to  make  a  more 
itract  of  the  facts  for  her  use,  and  upon  receiving 
^ned  her  note  and  mortgage  to  the  defendant 
1  upon  a  recordation  of  the  assignment,  dismissed 

to  foreclose.  The  attorneys  in  that  action  are 
;torneys  for  the  assignee  in  this,  and  by  them  it  is 

in  his  behalf,  that  in  taking  the  assignment  he 
locent  purchaser,  bought,  in  fact,  without  notice  of 
equity  of  the  plaintiff,  and  in  good  faith.  But  the 
m  not  sustain  him  in  that  character.  All  the  cir- 
s  attending  the  assignment  show  that  he    had 

at  all  events,  a  knowledge  of  facts  which  were 
o  put  him,  as  a  prudent  man,  upon  inquiries  which 
e  led  him  to  the  truth  existing  in  the  knowledge  of 
3r  and  of  her  attorney.  But  he  made,  no  inquiries 
[f^or  or  attorneys  either  about  the  mortgage  itself,  * 
lad  consented  to  buy,  or  the  title  to  the  mortgaged 
-rather,  indeed,  studiously  avoided  making  inquir- 
he  assignor  and  the  attorney  were  as  studiously 
a  the  subject.  Negotiations  for  the  purchase  of 
ige  lie  had  none  to  speak  of.  The  entire  transac- 
een  him  and  his  assignor  seems  to  have  been 
sed  more  by  the  nervous  haste  of  conscious  pre- 

by  the  calculation  and  deliberation  of  business, 
him  i\>  promissory  note  of  $500,  and  after  she  had 
erself  that  there  was  a  mistake  in  the  record  of  the 
ortgage,  she,  one  day,  proposed  to  sell  him  her 
mortgage  against  Beals.  Me  consented  to  buy 
3  said  in  his  testimony,  **  the  title  was  perfect  and 
;;  if  it  was,  he  did  not  know  but  that  he  would." 
^  she  did  not  inform  him  that  the  Donald  mortgage 
irst  recorded;  but,  she  says  in  her  testimony,  "I 

knew  nothing  about  it,  and  that  he  must  go  to  the 

Yet  to  the  records  he  did  not  go.  If  he  had  gone 
ould  have  found  the  relative  dates  and  liens  of  the 
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old  mortgages  between  the  same  parties,  the  respecti 
of  their  satisfaction,  and  the  respective  dates  of 
mortgages  giv^n  in  renewal  of  the  old.     He  would  hiv 
the  fact  that  the  new  mortgage  to  Donald  hud  be* 
first,  and  had  been  first  indexed  by  the  Eecurdei 

8 roper  book  of  the  records  of  his  office,  and  th 
[ewell  had  commenced  an  action  to  foreclose  lier  n: 
against  the  mortgagor  alone,  in  which  she  had  swc 
the  whole  amount  mentioned  in  her  note  and  mortg 
then  due  and  owing  to  her.  He  would  have  thus  a.sc^ 
that  hB  was  about  to  purchase  a  chose  in  action  \)imi 
a  mortgage  subsequent  in  date  to  one  also  i  ecorc 
j)rior  in  date  and  nrst  indexed  by  the  Becorder,  althi 
the  notation  of  the  \  record  it  appeared  to  have  beej 
quently  recorded.  These  facts  would  have  led  hii 
truth  if  he  had  made  further  inquiries.  But  lie  h 
make  them.  He  got  the  abstract  of  the  dates  of  tl 
tration  of  the  two  mortgages  from  the  attorney,  a 
looking  at  it,  consented  to  take  the  assignment,  B 
no  questions  about  the  abstract  itself,  or  the  mort^ 
the  title  to  the  mortgaged  property.  **I  went/'  he 
his  testimony,  **  according  to  that  abstract,  as  the  i 
had  dearchea  the  record  and  said  that  that  was  corre 
I  acted  wholly  on  everything  that  the  attorney  said  i 
mining  whether  the  title  was  good  or  not."  Yet  the 
itself  showed  that  the  plaintiff's  mortgage  was  prior 
.  and  that  it  was  recorded  subsequently  to  the  other  m 
only  '*  as  appears  by  the  record.'*  No  explanation  v, 
or  asked  why  that  expression  was  inserted  in  the  iibs 
connection  with  the  plaintiff's  mortgage  and  not  ^ 
other.  But  without  any  examination  of  the  record 
title,  and  without  any  inquiries  from  those  with  m 
was  dealing  as  to  facts,  he  blindly  purchased  a  ^*2j)f 
gage  upon  the  face  of  a  meagre  abstract  or  mtiuorai 
dates  of  two  conflicting  mortgages.  It  is  difficult 
how,  under  such  circumstances,  he  can  claim  to  be  i 
cent  purchaser. 

Everything  in  connection  with  the  mortgage  itself, 
abstract  which  he  got  from  the  attorney,  arid  npou  I 
of  which  he  claims  to  have  purchased,  put  him  upon  i 
They  notified  him  of  something  beyond.  It  was  siif  J 
as  would  have  led  anj  honest  man,  using  ordinary  « 
to  make  further  inquiry  before  purchasing.  Notice 
fact  calculated  to  put  him  on  inquiry,  is,  m  the  aha 
explanation  by  him,  sufficient  to  charge  him  with  n 
all  instruments  and  facts  in  connection  with  them,  w 
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mid  Lftve  disclosed.  The  rule  is  thus  stated  by  Sel- 
WilUamon  vs.  Broivn,  15  N.  T.  362 :     *'  That  when 

er  has  knowledge  of  any  fact  sufficient  to  put  him 
as  to  the  existence  of  some  right  or  title  in  conflict 

be  is  about  to  purchase,  he  is  presumed  either  to 
the  inquiry  and  ascertained  the  extent  of  such  prior 

to   have   been  guilty  of  a  degree   of  negligence 

Uil  to  his  claim  to  be  considered  as  a  bona  fide  pur- 

,  the  attorney  who  prepared  the  abstract  acted  as 
both  assignor  and  assignee.  He  had  acquired  a 
i  of  tiie  fact  of  the  priority  of  the  registration  of 
ff  s  Diortgage.  He  knew  it  when  he  suggested  it  ■ 
Bwell,  and  when  he  was  preparing  the  abstract  for 
JF  he  called  the  attention  of  the  Becorder  to  the 
f  the  record  as  a  mistake.  Hie  admits  that  he  **  did 
>n  tlie  fact  to  any  one,  and  did  not  mention  it  in 
ct,"  but  he  seems  to  have  purposely  concealed  his 
!  of  the  fact  by  the  expression:  **  As  appears  by 
/'  which  he  used  in  the  abstract.  Acting  as  he 
!  capacity  as  attorney  for  searcher  for  both  the  as- 
l  assignee,  it  was  his  duty  to  make  his  knowledge 
the  assignee.  The  knowledge  of  an  attorney  is  the 
nowltidge  of  his  client.  It  is  a  well-settled  doctrine 
law,  that  if  the  agent,  at  the  time  of  effecting  a 
have  knowledge  of  any  prior  lien,  trust  or  fraud 
:he  property,  no  matter  when  he  acquired  such 
s  his  principal  is  affected  thereby.  *'The  gen- 
said  Mr.  Justice  Bradley  in  The  Distilled  Spirits 
rail.  367,  '*  that  a  principal  is  bound  by  the  knowl« 
s  agent,  is  based  upon  the  principle  of  law,  that 
gent  s  duty  to  communicate  to  his  principal  the 
\  which  he  has  respecting  the  subject  matter  of  ne- 
and  the  presumption  that  he  will  perform   that 

,  it  results  that  the  appellant  was  not  a  purchaser  in 
i  of  the  mortgage  in  controversy,  and  that  the 
3w  did  not  err  in  adjudging  the  priority  of  the 
lien  of  the  plaintiff  and  in  correcting  the  mistake 
le  notation  of  the  record  thereof.  Of  the  power  of 
equity  to  reform  a  mortgage  by  going  back  to  the 
mistake,  and  correcting  all  subsequent  mistakes 
w  out  of  it,  there  is  no  question.  (Quivey  vs.  Baker, 
5.) 

nt  and  order  affirmed, 
eur:    McKinstry,  J.,  Boss,  J. 
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Depabtment  No.  1. 


[FUed  April  19,  1881.] 

No.  6483. 

LOBEN  COBUBN,  Bespondent, 

vs. 
J.  p.  AMES  ET  AL.,  Appellants. 

Beceiyeb — Pbacticv.  The  appointment  of  a  receiver  pending  III 
does  not  oust  a  party  of  his  right  to  the  possessio!!  of  proper^ 
benefits;  the  receiver  merely  holds  possession  for  the  benefit 
party  ultimately  adjudged  entitled  to  the  property :  Heldt  hqcot 
that  after  the  adjudication  that  defendant  was  entitled  to  a  poi 
the  premises  in  controversy,  it  was  error  to  order  the  deliveiy 
receiver  of  all  moneys  in  Ids  hands  collected  from  the  ose 
property  to  plaintiff.  A  receiver  having  been  appointed  t^ 
tolls  cannot  say  that  he  collected  tolls  wrongfully,  l)ut  he  m 
count  for  all  tolls  by  him  collected.  The  irrpgularity  of  diacha 
receiver  without  notice  is  no  ground  for  reversing  the  order  di 
ing  him,  it  appearing  that  the  rights  of  the  parties  had  beeii 
9ettled  by  a  judgment  of  the  Supreme  Court  in  the  cause. 

i 

Appeal  from  Twelfth  District  Court,  San  Mateo  Con 

John  J.  WiUiamSy  for  respondent. 
Fox  &  Kellogg^  for  appellants. 

Morrison,  C.  J.,  delivered  the  opinion  of  the  Cotirt 

The  plaintiff  brought  an  action  in  the  District 
against  the  defendant  for  the  recovery  of  the  possess 
certain  lands  described  in  the  complaint,  and  also  of  a 
or  chute  thereto  attached  or  connected  therewith,  a] 
covered  judgment  on  the  fifteenth  day  of  June,  1870. 
that  judgment  an  appeal  was  taken  to  the  Supreme  Co 
the  seventeenth  day  of  the  same  month.  After  the  a] 
and  before  the  hearing  in  the  Supreme  Court — thai 
say,  on  the  twenty-second  day  of  July,  1876 — ^the  D 
Court  made  an  order  appointing  a  receiver  to  take  poss 
of  the  property  in  controversy,  to  collect  the  tolls,  am 
erally  to  manage'  the  same.  On  the  ninth  day  of  Oc 
1877,  the  Supreme  Court  rendered  its  decision  and  jud 
on  appeal,  and  it  was  by  that  Court  **  ordered  that  the 
ment  be  and  is  hereby  modified  by  striking  so  muck 
from  as  includes  the  wharf  and  chute  below  the  line  ql 
water,  and  in  other  respects  the  judgment  is  affirmed 
on  the  eighteenth  day  of  March,  1878;  the  judgment 
District  Court  was  modified  in  accordance  wilb  the  m 
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ipreine  Court.     On  the  twenty-ninth  day  of  that 

the  absence  of,  and  without  notice  to,  the  defend- 
eir  oounsel,  the  Judge  of  the  District  Court  caused 
»red  in  the  minutes  of  the  Court  an  order  discharg- 
eceiver  "from  all  and  singular  the  duties  imposed 

bj  the  order  of  this  Court,  except  the  accounting 
ts  ill  the  receivership  aforesaid."  On  the  twenty- 
'  of  March  an  application  was  made  on  behalf  of 
idaoti^  to  set  aside  the  order  discharging  the  re- 
d  for  an  order  commanding  him  to  restore  the  posr 
f  the  wharf  and  chute  to  the  defendants,  which 
18  denied  by  the  Court  on  the  eighteenth  day  of 
1879. 

ninth  day  of  October,.  1878,  the  receiver  filed  his 
om  which  it  appeared  that  the  balance  in  his  hands 
7.45;  and  on  the  eighth  day  of  January,  1879,  an 

entered  settling  the  accounts  of  the  receiver,  and 
him  to  pay  over  the  balance  of  monev  in  his  hands 
iBtiflf.  From  these  several  orders  the  defendants 
jaled  to  this  Court. 

it  ground  of  error  alleged  is  that  the  receiver  was 
d  without  notice  to  the  defendants^  and  without 
[tiired  to  re-deliver  the  possession  of  the  wharf  to 

would  have  been  proper  practice  to  have  notified 
iants  before  discharging  the  receiver.  Mr.  Daniell, 
k  on  Chancery,  Pleading  and  Practice,  vol.  2,  page 
s:  *'A  receiver,  however,  is  never  dischargea  by 
it  the  application  for  his  discharge  is  usually  made 
L,  wliereof  notice  should  be  served  on  all  parties." 
»t  say,  however,  that  the  irregularity  was  such  as  to 
eversal  of  the  order. 

hts  of  the  parties  had  been  definitely  settled  by 
lent  of  the  Supreme  Court,  and  it  was  proper  for 

below  to  discharge  the  receiver  after  notice;  and 
)  error  to  deny  the  application  made*  on  behalf  of 
dants  to  restore  the  receiver  to  the  possession  of 
srty  after  the  rights  of  the  respective  parties  had 
n-mined  by  the  judgment  of  the  Supreme  Court* 
link  there  was  error  which  entitles  the  defendants 
n  this  Court,  when  the  Court  made  its  order  of 
J,  1879,  settling  the  receiver's  accounts.  The  re- 
he  officer  of  the  Court,  **  and  truly  the  hand  of  the 
lis  liolding  is  the  holding  of  the  Court  for  him 
m  the  possession  was  taken.     He  is  appointed  on 

all  parties,  and  not  of  the  plaintiff  or  of  one  de- 
tilj.     His  appointment  is  not  to  oust  any  party  of 
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his  right  to  the  possession  of  the  property,  but  mei 
retain  it  for  the  oenefit  of  the  party  who,  may  ultit 
appear  to  be  entitled  to  it;  and  when  that  is  ascertaiuf 
receiver  will  be  considered  as  his  receiver."  {Ellm 
War/ord,  4t  Maryland,  85;  In  tlie  Matter  of  Bacltad  Co 
Id.  303;  High  on  Beceivers,  Sec.  837.) 

In  this  case  it  was  held  by  the  Supreme  Court  tb 
plaintiff  was  not  entitled  to  the  possession  of  the  whai 
chute,  and  it  would  be  strange  doctrine  to  hold  th 
nevertheless,  is  entitled  to  the  profits  derived  from  tl 
of  them  pending  litigation.  On  the  authorities  abov< 
it  should  have  been  held  that  the  receiver  was  iu  poss 
of  the  land  for  the  benefit  of  the  plaintiff,  and  of  tiie 
for  the  benefit  of  the  defendants.  The  appointment  il 
oust  any  party  of  his  right  to  the  possession,  but  1 
appointed  merely  to  retain  the  property  for  the  pari 
might  ultimately  appear  to  be  entitled  to  it.  ^^'heIl 
determined  that  the  plaintiff  was  only  entitled  to  thi 
that  determination  certainly  did  not  establish  any  ri 
him  to  the  profits  arising  from  thd  wharf;  and  it  wai 
on  the  part  of  the  Court  below  to  award  him  all  the  re 
from  both  the  land  and  the  wharf.  The  report  of  i 
ceiver  shows  that  **the  entire  amount  of  cash  receive*] 
the  above  sources,  and  which  has  constituted  the  gross 
ings  of  such  chute  for  the  period  named,  amount^  t 
thousand  one  hundred  and  twenty-six  dollars  and  fo 
cents;"  From  this  gross  amount  certain  dednetioai 
made  and  certain  credits  were  claimed,  which  were  a 
by  the  Court,  and  it  was  ordered  that  the  entire  b 
should  be  paid  over  to  the  plaintiff.  We  think  th 
error. 

.  The  principle  above  announced  is  not  affected  by  S 
2913  of  the  Political  Code,  which  declares  that,  until  t 
of  lands  itf  obtained  in  the  manner  provided  by  law,  ' 
is  no  authoritr  to  construct  a  wharf,  chute  or  pier,  or  i 
tolls  thereon.' 

It  may  be  that  the  tolls  were  collected  under  cireums 
which  did  not  justify  their  collection,  and  therBfor< 
could  not  have  been  collected  if  the  parties  paying  tht 
refused  to,  pay;  but  thev  were  in  fact  collected  by  t 
ceiver  when  he,  as  the  Land  of  the  Court,  held  the 
for  the  benefit  of  the  defendants,  and  the  receipt  o 
tolls  bv  lum'  was  a  receipt  for  their  benefit,  in  part  at 
We  will  not  attempt  to  adjust  the  rights  of  the  pai 
the  money  in  the  nands  of  the  receiver;  and  the  exi 
this  opinion  is,  that  the  Court  below  erred  in  award 
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biff  all  of  the  moneys  remaining  in  the  hands  of  the 

of  Januaiy  8,  1879,  reversed  and  canse  ren^anded, 
mctioos  to  adjust  the  accounts  in  accordance  with 

iOD. 

icur:  McKee,  J.,  Boss,  J. 


In  Bank. 


[FUed  April  22.  1881.] 
No.  10,617. 
EOPLE,  Bespondent,  vs.  DTE,  Appellant. 

r  QW  JtrBT— CoNFLicTiNO  AinDAYiTS — Bill  of  Exceptionb — Eti- 
K,— Affidavits  on  the  qnestion  of  misconduct  of  the  jury  being 
icting  the  rulings  of  the  Court  below  will  not  be  disturbed  on  ap- 
A  bill  of  exceptions,  stating  that  "«ach  party  introduced  evi- 
c  to  RUHtain  the  issue  on  their  parts  "  is  sufficient.  If  a  more 
cular  ini!i^rtion  of  the  testimony  is  required,  it  must  be  set  forth 
e  party  desiring  it.  The  objection  that  the  Terdict  is  contrary 
e  evidence  is  not  tenable  where  the  bill  of  exceptions  recites  that 
parly  introdticed  evidence  tending  to  sustain  the  issues. 

I  from  Superior  Court,  Los  Angeles  County. 

UiiUe,  for  appellant, 

y-General  Hart,  for  respondent. 

Court: 

idavits  and  coxmter  affidavits  of  the  jurors  were  con- 
V .  The  counter  affidavits  denied  the  statements  in 
vits  of  the  moving  party  and  showed  that  the  jurors, 

and  fair  deliberation,  arrived  at  a  verdict.  This 
!onclusion  of  the  Court  below,  and  we  ought  not, 
B  circumstances,  to  disturb  that  ruling.    That  Court 

there  was  no  misconduct  of  the  jury,  and  we  are  of 

opinion*  We  do  not  intend  to  admit  by  what  is 
ve  that  the  affidavits  referred  to  were  admissible  to 
the  verdict. 

II  of  exceptions  shows  that  evidence  was  before  the 
be  issues,  on  which  it  had  to  pass.  It  is  stated  in 
hat  each  party  **.  introduced  evidence  to  sustain  the 

their  respective  parts" — which  signifies,  in  our 
:,  that  oach  party  offered  evidence  in  order  to,  or 
irpose  of,  sustaining  the  issues  on  his  part.  This 
len  w^thout  any  further  setting  forth  of  thQ  testi- 
Fhe  evidence  on  the  .material  issues  was  before  the 
ippears  from  the  statement  referred  to,  and  on  such 
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evidence  a  verdict  of  guilty  was  reached.     We  see 
erroneous  in  this.     If  the  defendant  desired  to  liav« 

E articular  insertion  of  the  testimony  he  was  at  li 
ave  had  it  done  by  setting  it  forth  in  the  bill.  The 
statement  made  in  the  bill  was  insufficient  to  show  tl 
was  evidence  before  the  jury  on  which  to  base  a 
That  it  was  not  so  is  an  entire  misconception  on  the 
defendant's  counsel.  With  this  statement  and  none 
the  bill  of  exceptions  in  regard  to'the  evidence  intj 
we  cannot  see  that  the  objection  that  the  verdict  is 
to  the  evidence  is  at  all  tenable. 

What  is  said  above,  in  our  view,  is  in  entire  acc< 
what  is  held  in  People  vs.  Fisher,  61  Cal.  319,  and  F 
English,  52  Cal.  211. 
Judgment  and  order  affirmed. 


Depabtment  No.  2. 


[Filed  April  19,  1881.] 
No.   7607. 

.     F.  J.  CLAEK, 

vs. 
A.  M.  CRANE,  JuDCffl  op  the  Superior  Court  of  thi 

OF  Alameda. 

Mamdahus — Extension  of  Tihx — Pbaotios.  After  the  time  with 
party  must  file  and  serve  notice  of  motion  for  a  new  trial  i 
Court  has  no  power  to  grant  an  extension.  If  there  ia  n 
motion  for  a  new  trifd  there  can  be  no  settlement  of  a  ate 
such  motion.  Orders  granting  extensions  of  time  to  pi 
serve  notice  of  motion  for  new  trial  and  statement,  autl  oi 
refusing  to  settle  statements  are  special  orders  made  fiftcr 
ment  and  appealable-  Mandamus  will  not  lie  where  the  | 
plain,  speedy  and  adequate  remedy  by  appeal.  The  writ 
mus  will  not  issue  where  the  effect  of  granting  it  would  be  t 
and  useless  thing. 

Application  for  writ  of  mandate. 

A.  H.  Griffith,  for  petitioner. 
Fox  &  Kdlogg,  for  respondent. 

Thornton,  J.,  delivered  the  opinion  gf  the  Court: 
This  is  an  application  by  F.  J.  Clark  for  a  writ  of 
to  the  Hon.  A.  M.  Crane,  Judge  as  above  stated,  co 
ing  him  to  proceed  to  settle  the  statement  and  bill  o 
tions  in  the  case  of  the  Pacific  Mutual  Life  Insuran 
panj  against  the  above  applicant  Clark,  and  to  pre 
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[>tioii  for  a  new  trial  after  said  statement  has  been 

illowing  are  the  facts  which  appear  and  on  which 
lieation  must  be  decided.  A  trial  came  on  in  the 
re  named  before  the  Court  (the  Judge  aforesaid  pre- 
nd  a  jury.  A  verdict  was  rendered  for  the  plaintiff 
ighth  day  of  December,  1880,  and  on  the  same  day 
of  the  verdict  was  made  in  the  minutes  of  the  Court, 
tely  lifter  the  entry  of  this  verdict,  and  on  the  same 
following  order  was  made  and  entered: 
lotton  of  the  defendant's  counsel  it  is  further  ordered 
tay  of  execution  for  the  space  of  thirty  days  be 

ler  order  in  relation  to  any  stay  of  proceedings  than 
ever  at  any  time  made  by  the  Court. 
3  twentieth  of  December,  1880,  the  attorney  of  de- 
^lark  applied  to  the  respondent  at  chambers  for  an 
tnting  the  defendant  five  days  further  time  in  which 
-e  ana  serve  notice  of  motion  for  a  new  trial  in  said 
On  making  such  application  the  counsel  stated  that 
3  last  day  for  giving  said  notice,  and  offered  some 
rhieh  was  not  remembered  by  the  Judge,  but  which 
^d  sufficient,  for  not  having  made  an  earlier  applica- 
lat,  relying  on  this  statement  and  not  rememoering 
verdict  was  rendered,  he  improvidently  granted  an 
:«nding  the  time  to  prepare  and  serve  said  notice. 
rder  made  by  the  Judge  on  the  twentieth  of  Decem- 
)^  defendaii^t  was  allowed  five  days  from  said  day  to 
and  s^rve  the  notice  aforesaid.  On  the  same  day 
e,  oit  the  application  of  defendant's  counsel,  made  a 
^rder  allowing  the  defendant  ten  days  from  the  day 
tiont  d  to  prepare  and  serve  a  bill  of  exceptions  or 
t  in  the  said  action. 

B  twenty-fourth  of  December,  1880,  the  defendant 
id  filed  a  notice  of  motion  for  a  new  trial,  and  on  the 
f  January,  1881,  he  obtained  from  the  Judge  a 
rder  extending  the  time  two  days  from  that  day  in 
propose  and  serve  a  statement  on  this  motion.  On 
day  defendant  served  the  proposed  statement  on  ttie 
t  for  plaintiff,  and  on  the  fifteenth  day  of  the  same 
le  plaintiff  in  the  cause  served  amendments  pro- 
it  to  the  statement.  In  proposing  these  amend- 
iaint  iff  reserved  the  right,  to  object  to  the  hearing  of 
>Q  for  a  new  trial,  and  to  the  use  on  said  hearing  of 
t'ssaid  notice  of  motion  and  his  proposed  statement, 
ound  that  the  said  notice  and  statement  and  each  of 
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them  were  not  served  or  filed  within  the  time  reqi 
law  or  any  valid  order  of  the  Judge,  and  to  objecl 
other  grounds  as  he  might  be  advised,  and  expressly 
to  waive  any  right  in  regard  to  the  matters  just  abo 
tioned. 

On  the  eighteenth  of  January,  1881,  defendant  CI 
served  notice  on  the  attorneys  of  plaintiff  that  he  w 
adopt  the  proposed  amendments,  and  that  the  stateD 
amendments  would  on  the  twenty-fourth  of  Januai 
be  presented  to  the  respondent  for  settlement.  Th 
of  the  said  settlement  came  on  to  be  heard  before  tl 
on  the  day  last  named,  on  which  day  it  made  an  < 
follows : 


) 


Monday,  Jan'y  24 


*' Pacific  Mutual  Life  Insur- 
ance Company, 

vs. 
F.  J.  Clark. 

This  cause  coming  on  to  be  heard  on  the  applicati< 
defendant  to  the  Court  to  settle  the  statement  on  m< 
a  new  trial,  the  plaintiff,  by  its  counsel,  protested  agi 
Court  taking  any  action  thereon,  on  the  ground  that  i 
of  motion  for  a  new  trial  had  ever  been  given  as  oi 
the  time  required  by  law.  It  appearing  to  the  Court 
verdict  was  rendered  and  judgment  entered  Dece 
1880,  that  no  notice  of  motion  for  new  trial  was  gii 
the  twenty-fourth  of  December,  1880,  and  no  ord< 
extending  the  time  for  filing  notice  until  •December  i 
the  Court  now  holds  that  it  has  no  juristictidn  in  the 
and  hereby  denies  said  application  to  settle  the  stal 
This  order  was  entered  in  the  minutes  of  the  Court, 
s,  Court  order. 

On  behalf  .of  the  application  for  the  writ,  it  is  urg 
us  that  the  proceedings  on  behalf  of  defendant 
regular  and  were  in  time.  As  above  stated,  the  ver 
rendered  on  the  eighth  of  December,  1880,  and  on  t 
a  stay  of  execution  for  thirty  days  was  ordered  on  m 
defendant's  counsel.  *No  further  steps  were  taken  n 
twentieth  of  the  month  named,  when  an  order  was  { 
allowing  five  days  from  that  date  to  prepare  and 
notice  of  motion  for  a  new  trial.  This  ordei:,  it  is  co 
by  defendant,  is  regular  and  valid.  As  to  this  we  are 
to  Section  1054  of  the  Code  of  Civil  Procedure.  1 
tion  provides  that  '*  when  an  act  to  be  done,  as  pro^ 
this  Code,  relates  to  the  *  *  *  preparation  of  sta 
or  of  bills  of  exceptions,   or  of  amendments  theret 
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appeal,  the  time  allowed  by  this  Code  may  be  ex- 
upon  good  cause  shown,  by  the  Court  in  which  the 
I  pending,  or  the  Judge  thereof,  etc.;  such  extension, 
,  is  not  to  eiceed  thirty  days  without  the  consent  of 
srse  party." 

arty  intending  to  move  for  a  new  trial  has  a  period 
lays  after  the  verdict  of  the  jury  within  which  to  file 
Clerk  and  serve  upon  the  adverse  party  a  notice  of  his 
a  to  make  such  motion.  (C.  C.  r.  Sec.  659.)  The 
3  of  the  section  is  strong — it  uses  the  words  ''must 
;en  days  "  take  this  step.  If  he  does  not  give  such 
ithin  the  period  above  mentioned,  his  right  to  move 
The  Court  or  Judge  can  extend  the  time  under 
1054  above  cited,  but  such  extension  must  be  granted 
be  period  of  ten  days,  or  within  such  other  period 
which  the  right  to  give  such  notice  is  still  aliv^. 
e  right  to  give  such  notice  is  gone,  giving  further 
ikl  not  be  called  an  extension  of  the  time,  but  it 
^  in  effect  reviving  a  right  which  no  longer  exists.  In 
>rd3,  when  such  right  to  give  notice  is  gone,  there  is 
}  period  of  time  to  extend.  The  time  ends  with  tl\e 
rhich  the  law  allows  for  giving  such  notice,  and  when 
le  ends,  to  hold  that  the  Court  or  Judge  can  extend 
i  be  to  affirm  that  the  Court  or  Judge  can  dispense 

requirements  of  the  statute.  We  are  all  of  opinion 
Court  properly  held  that  the  period  of  ten  days  hav- 
sed  when  the  order  of  the  20th  of  December,  1880, 
le,  extending  the  time  to  give  the  notice  of  motion, 
Lger  had  jurisdiction  in  the  matter,  and  that  the  order 
[lo  force  or  validity.     (De  Castro  vs.  Bickardson,  25 

Leach  vs.  Allen,  2  Id.  95.) 

otiee  given  was  then  in  fact  no  notice.  As  the  notice 
foundation  of  the  whole  .proceeding  upon  which  it 
it,  and  there  being  ijo  notice,  when  the  further  order 
le  on  the  day  just  above  mentioned,  extending  the 
prepare  and  serve  a  statement,  such  order  was  like- 
ulid. 

is  said  that  it  was  the  duty  of  the  Judge  to  have  set- 
statement  that  the  defendant  might  have  an  oppor- 
>  prosecute  his  motion  for  a  new  trial,  and,  if  denied, 
6  whole  matter  before  this  Court  for  review,  through 
em  of  appeal;  and  to  sustain  this  contention,  we  are 

to  Quincy  vs.  Gambert,  32  Cal.  304.  In  that  case 
itiff  recovered  judgment  in  the  Court  below.  The 
it  moved  for  a  new  trial  and  filed  a  statement.  The 
n  motion  of  plaintiff's  attorney,  struck  the  statement 
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from  the  files.  The  defendant  appealed  from  tin 
On  motion  of  the  respondent  the  Supreme  Court  di 
the  appeal,  on  the  ground  that  such  an  order,  thou^ 
after  final  judgment,  was  not  appealable,  following 
cases  cited  in  the  opinion. 

This  would  ordinarily  have  ended  the  cause  in  tha 
But  the  Court  entered  into  a  discussion  of  the  proper 
of  procedure  in  such  cases,  and  held  that  the  ].n;i 
striking  out  the  statement  was  irregular,  and  witL 
sanction  of  any  provision  of  the  statute.  The  opinion  cx 
with  advising  the  Court  below  to  set  aside  its  order 
but  the  statement,  and  to  allow  the  motion  for  a  ne\^ 
proceed  to  a  hearing  on  the  statement,  as  if  the  part; 
had  complied  with  the  statute  in  all  regards.  The  p£ 
has  recovered  judgment  is  also  advised  as  to  the  ec 
should  pursue  in  order  to  save  his  ri^ht.  One 
learned  Judges  dissented  from  the  conclusion  reache 
associates.  This  cause  was  subsequently  reviewed  in 
of  Caldenoood  Y8.  Peyser ,  42  Cal.  110.  In  this  cause  t! 
came  to  the  conclusion  that  an  order  striking  a  si 
from  the  files  of  the  Court  made  after  final  judgmeu 
dppealable  order,  and,  as  to  this  point,  overruled  Qi 
Gambert — one  of  the  Justices,  who  had  participate* 
ruling  thus  disposed  of,  dissenting.  It  is  unnecessa 
view  the  reasoning  of  the  opinions  in  the  two  cases 
ferred  to,  bat  we  are  satisfied  with  the  conclusion 
in  Calderioood  vs.  Peyser,  which  has  been  acted  on  e\ 
We  will  merely  state  here  that  the  statute «t  that  tii 
does  now,  gave  an  appeal  "from  any  special  onl 
after  final  judgment  (Prac.  Act,  Section  336;  0.  C 
tion  939),  and  that  the  law-makers  seemed  to  have 
opinion  that  any  order  was  sufficiently  within  the  liu 
cedure,  when  it  came  in  the  order  of  succession  de 
in  the  statute,  viz.,  after  final  judgment. 

If  the  order  before  us  was  one  striking  the  statemi 
the  files,  there  is  then  a  remedy  by  appeal,  accord  li 
rule  established  by  the  case  just  above  cited.  This 
erally  regarded  as  fatal  to  an  application  for  a  writ 
date,  and  has  been  in  this  State  repeatedly  so  hel 
PeraUa  vs.  Adams,  2  Cal.  595;  Fremont  vs.  Mermf . 
Id.  18;  Liidlum  vs.  Fourth  District  ConHy  9  Id.  13;  j 
Mannix,  15  Id.  149;  People  vs.  Sexton,  24  Id.  84  j  ( 
Mnnis,  50  Id.  509. 

The  orders  under  consideration  are  special  ordc 
after  final  judgment  was  entered  on  the  8th  of  De 
1880,  and  the  orders  in  question  were  not  made  \ 
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[ifaat  month.  These  orders  are  likewise  appealable 
e  provisions  of  the  Code.  They  are  as  much  special 
ier  striking  a  statement  from  the  files,  and,  therefore, 
le  rule  of  Uaidenvood  vs.  Peyser,  are  appealable.     If 

do  not  appear  on  the  record,  they  may  be  made  to 
ij  bill  of  exceptions,  as  was  held  in  Tieper  vs.  Cfen- 
b.  (opinion  nled  October  9,  1880),  and  the  whole 
rongbt  here  by  the  ordinary  process  of  appeal. 
f  be  said  that  where  the  remedy  by  appeal  is  not  a 
and  adequate  remedv,  then  the  writ  of  mandate 
asue.  This  was  so  held  in  Merced  M,  Co,  vs.  Frem(y)ii; 
JO. 

admitting  for  the  argument  that  the  remedy  by 
ua  is  the  proper  one  by  reason  of  the  fact  that  the 
by  appeal  is  not  plain,  speedy  and  adequate,  does  it 
lat  the  writ  must  go  in  such  a  case  as  this  ?  Do  the 
the  case  here  presented  entitle  the  applicant  to  the 
Ve  are  all  of  opinion  that  where  the  facts  show  that 
rt  below  has  no  longer  jurisdiction  to  act  in  the  mat- 
writ  should  be  denied.  Why  compel  the  settlement 
ement  when  the  facts  show  that  if  the  statement  was 
the  motion  heard  and  the  new  trial  denied,  so  that 
il  might  be  prosecuted  from  it,  the  order  of  the 
?1dw  must  be  affirmed,  because  the  party  had  lost  his 
move  ?    Or  if  the  new  trial  was  granted,  that  on  ap- 

order  would  be  reversed,  for  the  same  reason, 
esult  of  the  appeal  must  be  fatal  to  the  claim  of  the 
jving.  The  facts  are  all  fully  before  us  on  this  writ, 
f  show  that  the  new  trial  must  be  denied,  because  the 
IS  no  longer  power  over  the  case.  And  if  such  facts 
the  hearing  of  the  writ  that  such  must  be  the  result, 
cause  must  end  adversely  to  the  pretensions  of  the 
t,  why  not  so  declare  on  such  application  and  relieve 
ies  from  any  further  expense,  trouble  and  delay  in 
secution'  of  an  useless  appeal  ?  The  facts  can  be 
m  on  this  application  as  well  as  on  an  appeal.  It 
»e  said  that  the  result  would  not  be  the  same.  Then 
announce  such  result,  adjudge  that  the  party  cannot 
8  writ  to  order  a  Judge  or  Court  to  do  an  utterly  vain 
ess  thing — that  the  performance  of  the  act  sought  to 
elled  here,  does  not  result  as  a  duty  from  the  office, 
station  of  the  Judge,  or  rest  upon  the  Court,  for  the 
bat,  owing  to  a  non-observance  of  the  requirements 
Lw  as  to  time,  the  duty  or  obligation  no  longer  re- 

Jr.  Broom  in  his  very  excellent  work  in  explanation 
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and  exposition  of  Legal  Maxims:  ''It  is  a  maxim 
legal  authors,  as  well  as  a  dictate  of  common  sense,  \ 
law  will  not  itself  attempt  to  do  an  act  which  would 
nex  nil  frustra  facitj  nor  to  enforce  one  which  would 
clous — lex  neminem  cogii  ad  vana  seiiinuiilia.'^  The  '\ 
not,  in  the  language  of  the  old  reports,  enforce  any  oi 
a  thing  which  will  be  vain  and  fruitless."  (See  1 
Legal  Maxims,  **Zex  non  cogit  ad  impossibilia,''  6th  A 
248-9,  citing  3  Johns.,  per  Kent,  J.,  598;- 5  Rep.  1 
Litt.  127  b.  cited  on  argument,  2  Bing.  N.  C.  121  (I 
R.  29);  Wing  Max.  600;  B.  vs.  Bishop  of  London,  21 
per  Willes,tJ.;  BeU  vs.  Midland  B.  B.  Co.,  10  C.  B. 
(E.  C.  L.'R.  100).  The  citations  show  the  limitati 
application  of  the  maxim.  (See,  also,  Ted  vs.  Swe 
Johns.  184.)  As  is  remarked  by  Kent.,  J.,  in  the  cas 
cited  from  3  Johns.,  ''it  has  hitherto  been  considei 
settled  principle  that  a  Court  will  not  undertake  to  ( 
power,  but  when  they  exercise  it  to  some  purpose." 

An  issue  was  made  by  the  petition  and  answer 
cause,  as  to  the  orders  of  the  Court  below,  which  ai 
tioned  above,  and  an  order  was  made  by  this  Court  r< 
the  matter  to  determine  what' orders  were  actually  n 
the  Superior  Court.  The  referee  seems  to  have 
-opinion  that  he  had  to  take  oral  testimony  to  determ 
fact,  whereas  an  inspection  of  the  records  of  the  Cc 
only  necessary.  This  Court  knows  of  no  authority  i 
change  the  orders  of  the  lower  Court  in  such  a  cas 
one  before  us,  by  oral  testimony  or  any  other  mode, 
order  is  incorrectly  entered,  and  a  correction  is  desi 
application  must  be  made  to  the  Court  which  made 
know  of  no  means  that  this  Court  has  to  correct  su 
takes  if  any  exist.  Every  Court  must  be  the  guardia 
own  records,  and  their  correctness  must  be  conclusi 
sumed  in  this  Court.  .(People\B.  Judge  of  Toith  Distrii 
9  Cal.  21.)  It  was  entirely  useless  to  have  'taken  or 
mony  as  to  such  orders.  The  records  of  the  Court  t 
best  and  only  evidence  of  the  orders  made.  If  any 
had  been  made  by  the  Court  in  the  entry  of  the  order 
us,  we  have  no  doubt  they  would  have  been  promp 
rected  by  that  Court  on  a  proper  proceeding.  Un 
alleged  mistake  has  been  corrected  bv  that  tribu 
must  accept  them  as  they  come  to  us  from  the  re( 
that  Court. 

From  what  has  been  said  above,  our  conclusion  i 
that  the  writ  be  denied,  and  it  is  so  ordered. 

We  concur:    Myrick,  J.,  Sharpstein,  J. 
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In  the  Superior  Court, 


ID  County  of  San  Francisco,  State  of  California. 


Department  No.  5. 
POLACK  ET  AL.  vs.  CLINTON  GUENEE  et  al. 

DECISION. 

-Breed  Scbip,  issued  under  Act  of  Congress  of  July  17,  1854, 
eatable  on  occupied  public  lands  in  any  State  or  Territory;  such 
Dn  can  only  be  made  on  lands  subject  to  pre-emption;  and  the 
lif  pre-emption  can  only  be  exercised  on  unsettled,  unoccupied 
s  la9ds: 

when  located  by  an  attorney  in  fact,  must  be  accompanied  by  a 
:  of  attorney  authorizing  the  location,  etc.,  in  all  cases;  if  not  so 
ipanied,  the  location  is  void : 

ress  of  September  4,  1841,  granting  to  the  States  respectively 
X)  acres  of  land,  operated  as  a  grant  in  prcesenti  to  the  State  of 
irnia  of  that  quantity  of  land  to  be  selected  by  the  State,  etc. : 
tate  under  this  Act  and  under  the  State  laws  has  once  made  a 
ion  of  any  particular  land  subject  to  location,  the  title  to  such 
rests  in  the  'State  at  once  on  such  selection : 
vBs  located  on  the  Geyser  Springs  at  the  time  the  springs  were  in 
;cupation  of  a  purchaser  of  the  same  from  the  State  of  Califor- 
ader  said  Act,  there  being  thereon  at  the  time  of  such  location 
)1  and  other  valuable  improvements;  this  location  held  void: 
Section  of  the  same  by  the  State  in  behalf  of  said  purchaser, 
the  same  had  been  surveyed  by  United  States,  held  valid  as  a 
ion  of  surveyed  land,  etc. 

.  Cobb  and  James  F.  Stuart,  attorneys  for  plaintiffs. 

4.  Nourse,  attorney  for  defendants. 

r.,  J.,  delivered  the  opinion  of  the  Court: 

sin  action  to  recover  the  possession  of  the  northeast 
Section  13,  Township  11  N.,  R.  9  W.,  situate  in  the 
Sonoma,  and  embracing  the  property  known  as  the 

ion  was  commenced  in  1871,  and  since  that  period  a 
:  amended  and  supplemental  complaints  and  answers 
filed  therein,  rendering  it  a  work  of  great  difficulty  to 
what  are  precisely  the  issues  now  involved  in  the  case, 
iplaint  in  substance,  however,  alleges  that  the  land  in 
s  a  portion  of  the  five  hundred  thousand  (500,000) 
;hool  land  granted  to  the  State  under  the  Act  of  1841; 
iary  Polack  and  her  grantors  in  1854  and  1862  located 
bool  land  warrants  upon  the  land  in  question,  and 
after,  to  wit,  in  December,  1862,  the  certificate  of  pur- 
«for  was  duly  issued  by  the  State  to  her;  that  the 
uestion  were  unsurveyed  public  lands  until  and' after 
L  of  September,  1867;  that  on  the  14th  of  January, 
official  map  of  the  survey  of  the  township  in  question 
led  to  and  filed  in  the  San  Francisco  Land  Office;  that 
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on  the  day  following  the  said  Mary  Polack  caused  th< 
question  to  be  selected  through  the  State  Locating  age 
behalf;  that  at  the  time  of  such  State  application  the 
ions,  according  to  the  official  United  States  surrey,  nei 
forming  to  those  theretofore  selected  under  the  school 
rants,  were  the  north  half  of  section  thirteen  and  the  i 
of  section  fourteen;  that  on  or  about  the  14th  day  of 
1868,  the  defendant  Chapman,  as  the  attorney  in  fi 
Lidian  named  Freniere,  attempted  to  locate  upon  th 
question  certain  Sioux  half-breed  Indian  scrip,  issued  i 
Act  of  Congress  of  July  17,  1854.  The  complaint  all 
said  application  was  in  fact  made  in  the  month  of  Ji 
but  that  upon  false  representations  made  by  said  Chj 
induced  the  local  officers  to  enter  such  application  as  oj 
14,  1868;  that  thereupon  a  contest  arose  between  the  Si 
and  State  location;  and  while  said  contest  was  goin| 
township  map  was  withdrawn  from  the  local  Land  Offi 
Surveyor-General  of  the  United  States,  and  that  the  m 
after  remained  suspended  until  August  29th,  1874;  that 
standing  the  withih^wal  of  said  map,  and  the  conseq 
pension  of  the  contest  between  the  parties,  that  Chapn 
application  to  the  General  Land  Office  for  a  patent  for 
upon  the  location  of  said  Sioux  scrip,  and  thereafter,  1 
the  1st  of  June,  1869,  obtained  a  patent  therefor;  th 
time  of  the  issuance  of  such  patent  Chapman  kne\ 
claims  of  the  plaintiff  Polack  to  the  land  in  question, 
the  plaintiff  had  been  in  possession  thereof  for  many  ; 
erected  costly  improvements  thereon,  and  was  clain 
thereto  under  and  through  the  State ;  that  said  patent  ^ 
to  said  Daniel  Freniere,  who  conveyed  to  the  defendan 
who  in  turn  deeded  to  the  defendant  Chapman; 
plaintiff  was  in  possession  of  said  land  from  the  year  11 
to  December  30th,  1869,  when  the  defendant  Gumee  t 
ble  possession  of  such  land  and  removed  her  threfi 
thereupon  the  plaintiff,  said  Mary  Polack,  commenced 
against  said  Gumee  and  others  to  recover  the  possessio 
property,  and  thereafter,  to  wit,  in  March,  1870,  judgi 
entered  in  her  favor  therefor,  and  the  defendant  tjlume 
moved  from  said  land;  that  upon  appbal  said  judge 
reversed,  and  in  the  year  1872  defendant  Gumee  was  re 
the  possession  of  said  land. 

When  this  action  was  originally  commenced  the  plain 
in  possession  of  the  land  in  question,  having  been  re 
such  possession  by  virtue  of  the  judgment  above  ref< 
but  subsequently,  after  their  dispossession,  upon  the  n 
said  judgment  by  the  Supreme  Court,  the  plaintiff  hei 
an  amended  complaint  wherein  the  fact  of  such  disp 
was  alleged,  and  in  addition  to  the  relief  sought  in  tL 
complaint,  the  plaintiff  demanded  judgment  for  the  p 
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Bmkea,  and  for  damages  for  the  use  and  occupation 
endautB  thereof. 

ently  a  supplemental  complaint  was  filed  herein, 
)  waK  alleged  that  subsequently  to  the  filing  of  the 
omplnint,  the  Eegister  and  Receiver  of  the  United 
id  Office  for  San  Francisco,  wherein  the  contest  be- 
scripee,  Freniere,  and  said  Mary  Polack  was  pending, 
h\  HMid  contest  against  said  scrip  location  and  in  favor 
kiiitii!,  Mary  Polack,  holding  that  said  former  location 
id  and  void;  that  said  findings  and  decision  of  the 
ud  Receiver  were  duly  affirmed  by  the  Commissioner 
leral  Land  Office,  and  subsequently  by  the  Secretary  of 
)r.  Said  supplemental  complaint  f  luiher  alleged  that 
tij,  to  wit,  in  May,  1879,  after  proceedings  duly  had 
ted  States  Circuit  Court  for  that  purpose  in  a  certain 
^rein  the  United  States  were  plaintiffs  and  said  Chap- 
defendant,  the  patent  issued  to  said  Freniere,  and 
^r6  referred  to,  was  by  said  Court  adjudged  to  be  null 
and  was  thereupon  canceled. 

wens  in  the  case  have  failed  to  traverse  many  of  the 
i  of  tlie  verified  complaint,  and  upon  the  trial  consider- 
nce  was  offered  by  the  plaintiff  which,  in  my  opinion,   ' 
essarv"  in  view  of  this  fact. 

:>ofa  nhowed  that  in  1854  one  Godwin  employed 
the  then  County  Surveyor  of  Sonoma  County,  to  make 
f  the  land  in  question,  and  that  he  thereupon  located, 
>ted  to  locate,  two  school  land  warrants  owned  by 
>r  320  acres  each  on  a  tract  of  land  including  the 
B  controversy;  that  by  mesne  conveyances  and  assign- 
title  of  Godwin  to  said  premises  and  said  warrants 
ibsequently  vested  in  Mrs.  Polack;  that  in  1863,  by 
a  judgment  recovered  in  an  action  brought  by  Mrs. 
Tantur  against  said  Goodwin  and  others,  judgment  for 
ition  of  said  premises  was  recovered  by  her  grantor, 
tue  of  a 'writ  thereunder  she  was  placed  in  the  posses- 
of. 

iplaint  in  this  case  prays  that  the  plaintiff  be  adjudged 
of  the  premises  in  question;  that  the  deeds  from  Fre- 
kmee  and  from  the  latter  to  Chapman,  and  also  the 
►m  the  United  States  to  Freniere  be  adjudged  void, 
d  Chapman,  Gumee  and  Freniere  be  adjudged  to  be 
es  of  plaintiffs,  and  that  plaintiff  have  judgment  for 
li^ioti  rif  said  premises  and  the  rents  thereof. 
deiicc  shows  that  for  more  than  six  years  thereafter, 
to  the  latter  part  of  December,  1869,  the  plaintiff,  by 
d  tenants,  had  the  possession  and  control,  and  was  in 
oecupation  of  the  premises  in  question,  including  the 
T  Hotel  and  Geyser  Springs,  and  that  during  this 
&  expended  several  thousand  dollars  in  improvements 
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thereon;  that  in  September,  ,1862,  Mrs.  Polack  atte; 
have  a  re-survey  of  the  premises  in  question  made, 
location  of  the  warrants  thereon,  so  as  to  adjust  the 
conformity  with  the  surveys  adopted  by  the  United  Sta 
On  the  day  following  the  filing  of  the  township  mi 
local  land  office,  the  State  Locating  Agent,  on  behali 
Polack,  applied  for  the  location  of  said  school  land 
upon  the  north  half  of  section  thirteen  and  north  ha] 
tion  fourteen  of  said  township,  which  application  ^ 
received  by  the  register  of  said  land  office,  who  issued 
cate  certifying  that  at  the  date  of  such  filing,  to  wit, 
the  15th,  1868,  there  was  no  pre-einption,  homestead, 
rights  claimed  upon  or  attached  to  said  lands.  The  boo 
United  States  Land  Office  show  entries  subsequent  to  tl 
and  up  to  the  month  of  July,  1868,  (which  entries,  dow: 
the  18th,  1868,  I  think,  were  three  in  number,)  we 
quently  erased,  and  the  application  of  Daniel  Freniere  e 
of  the  date  of  Januarj^  14th,  1868;  and  after  such  e 
erased  names  and  applications  were  again  re-inserted 
planation  of  this,  it  was  claimed  that  the  applicatioi 
scripee  was  in  fact  made  on  said  last  mentioned  date, 
mislaid  and  not  discovered  until  July.  Upon  Such  ap 
was  endorsed  the  following  words:  **  Power  to  locate  w; 
No.  7,  S.  F.  Land  Office,"  which  words  the  e\'idence 
mean  that  the  supposed  power  of  attoi-ney  of  Freniere 
man  for  the  location  in  question  was  to  be  found  with 
piece  of  scrip  issued  to  the  same  party,  which  piece  of  s 
No.  444,  Letter  B,  for  forty  acres,  and  which  had  b 
viously  located  in  the  same  land  office. 

The  power  of  attorney  annexed  to  "  B  "  No.  444,  was  i 
be  a  special  power  only  authorizing  the  location  of  that 
lar  scrip;  and  hence  was  insufficient  to  support  the  lo< 
the  scrip  E,  which  was  for  160  acres.  Upon  the  erasur 
said,  a  contest  arose  as  between  the  state'  location  and 
location,  and  this  contest  was  pending  and  undetermim 
a  patei^t  issued  to  the  Indian  Freniere  for  the  land  in  q 
It  appears  that  after  the  township  map  had  been  resto 
contest  was  renewed,  and  a  decision  of  ilie  Register  and 
was  rendered  in  favor  of  the  plaintiff  and  the  state  locati 
This  finding  was  reported  to  the  Commissioner  of  the 
Land  Office,  who  subsequently  approved  thereof. 

Under  the  Act  of  Congress  of  July  23d,  1866,  to  qu 
titles  in  California,  it  was  in  substance  provided  that  w 
State  had  made  selections  of  land  in  part  satisfactioi 
500,000  acre  grant,  and  had  disposed  of  such  lands  in  go 
under  her  laws,  the  lands  thus  selected  and  disposed  oi 
be  and  were  by  said  Act  confirmed  to  the  State,  provide< 
selection  should  be  thus  confirmed  for  lands  upon  w 
actual  pre-emption  right  had  been  theretofore  acquired. 
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oils  upon  imsurveyed  lands,  when  marked  off,  were  to 
force  and  effect  of  pre-emption  rights;  and  if  the  lands 
>cation  and  those  of  the  United  States  survey  disagreed, 
ctiou  was  to  be  changed  in  such  manner  as  to  include 
fal  subdivisions  **  which  nearest  conformed  thereto," 
i  I  have  stated  in  the  present  case,  were  the  north  half 
IS  13  and  14. 

the  Act  of  July  the  holder  of  the  State  title  was  allowed 
lys  wherein  to  present  and  prove  up  his  claim.  Upon 
ge  of  this  Act,  as  heretofore  stated,  the  plaintiff  caused 
1  of  the  land  in  question  to  be  made  by  the  State  locatr 
i,  thus  basing  her  claim,  not  only  upon  said  Act  of 
i  also  upon  the  Act  of  1841. 

Hi  question  involved  in  this  case  which  I  shall  consider 
be  validity  of  the  Freniere  Sioux  scfip  location. 
ve  purposes  of  this  action  the  patent  issued  by  the 
tates  to  Daniel  Freniere  may  be  entirely  discarded,  be- 
011  the  trial  it  appeared  by  the  judgment  roll  in  that 
fereil  in  evidence  that  such  patent  had  been  adjudged 
1  and  void  by  the  United  States  Circuit  Court,  and  this 
a  finality.  Therefore,  whatever  rights  the  defendant 
\  mi;:(ht  have  derived  under  such  patent,  no  longer 
the  consideration  of  this  case. 

however,  the  patent  to  Freniere  may  be  void,  it  is  evi- 
;  whatever  rights,  if  any  were  acquired  by  Chapman  by 
any  prior  valid  location  upon  the  land  in  question,  would 
lin  ^^ood,  notwithstanding  the  setting  aside  of  the  patent. 
micH  necessary,  therefore,  to  consider  the  question  of 
itv  uf  the  scrip  location.  In  the  first  place  it  appears 
tie  rip  was  not  locatable  upon  any  occupied  lands  outside 
afce  i}i  Minnesota,  and  even  then  such  location  must 
ri  made  on  behalf  of  the  occupant.  It  furthermore  ap- 
t  at  tlie  time  of  such  location  the  defendant  Gurnee, 
cl  on  behalf  of  Chapman,  as  well  as  Chapman  knew  of 
on  of  the  school  land  warrants  in  question,  of  the 
8  prior  actual  and  exclusive  possession  of  the  premises 
cjn,  of  the  fact  that  she  had  made  improvements  thereon, 
*t  that  time  in  the  occupancy  thereof  by  her  tenants, 
■t  of  Congress  under  which  this  location  was  m^de  did 
niii^o,  permit  such  location  to  be  made  on  lands  occupied 
er.  The  location  could  only  be  made  upon  lands  sub- 
e-emption,  and,  as  has  been  frequently  determined, 
t  of  pre-emption  could  only  be  exercised  upon  unsettled* 

the  Act  of  Congress  provided  that  such  scrip  could 
3catf?d  by  the  reservee  in  person,  or  by  his  duly  author- 
it,  and  that  such  power  of  attorney,  where  it  existed, 
>ieserjted  with  and  accompany  the  scrip.  This  regula- 
very  specifically  and  precisely  laid  down  in  the  instruc- 
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idons  of  the   Commissioner  of  the  General  Land   01 
npon  the  argument  of  this  case;  and  the  power  of  the 
make   the   rule   or  give   the   instruction  in  questiuia 
opinion,  beyond  the  possibility  of  a  doubt. 

Now,  the  location  papers  of  the  scrip  in  question 
this  power  of  attorney,  to  another  piece  of  sc: riji — vi 
The  proof  shows  that  no  such  power  accompanied 
piece  of  scrip.  Upon  the  trial,  however,  a  certaiu  ii 
was  offered  in  evidence  which  was  claimed  bv  the  ] 
have  been  the  power  of  attorney  in  question,  and  w 
alleged,  was  found  with  444  A,  and  that  this  power, 
patent  had  been  issued  for  the  "land  in  contest,  was  rei 
the  Commissioner  to  certain  agents  of  Chapman  in  Wa 
In  Chapman's  depgsition  he  testified  that  in  cases  of  1 
acter  it  was  his  custom  to  take  one  general  power  o\ 
for  all  the  scrip,  and  one  separate  power  of  attorne; 
of  the  five  pieces  thereof,  so  uiat  he  could  use  them  in 
land  offices  in  different  States. 

The  power  of  attorney  in  question  does  not  app€ 
either  a  general  power  of  attorney  for  the  location  of 
scrip,  nor  a  separate  power,  of  attorney;  and  its  disco^ 
the  trial  of  this  case,  some  ten  years  aftef  the  com  men 
this  action,  was  strenuously  claimed  by 'the  counsel  fo 
to  be  an  evidence  of  fraud.  I  do  not  deem  it  nee  ess 
termine  the  latter  claim.  Assuming  the  power  of  attoi 
genuine,  and  its  discovery  made  in  good  faith,  I  thi 
cannot  benefit  the  defendants'  case.  It  does  not  appe: 
been  presented  with  the  scrip  in  question;  and  und 
structions  of  the  Commissioner  hereinbefore  referred 
positively  required  that  in  all  cases  of  an  attempted  s 
tion,  the  power  of  attorney,  if  such  location  is  made  th 
must  be  presented  with  the  scrip  and  the  application  ai 
of  such  location.  It  is  conceded  that  the  power  of  at 
question  was  not  with  Scrip  B,  and  there  was.  tliei 
evidence  existing  at  that  time  to  support  Chaxmiane 
make  such  location  as  the  attorney  of  the  Indian. 

In  the  next  place,  as  to  the  time  when  such  scrip  loc 
actually  made,  there  is  considerable  doubt.  While  evi 
been  offered  tending  to  show  that  said  application  av 
mislaid  and  not  discovered  until  July,  1868,  yet  there  ai 
stances  about  the  case  which  would  seem  to  justify  the  1 
said  location  was  not  in  fact  made  until  the  latter  time. 
however,  as  it  may,  for  the  reasons  hereinbefore  s^tn 
scrip  location  was,  in  my  opinion,  an  absolute  nullity;  i 
case  of  The  United  States  vs.  Chapman,  cited  in  the 
yer,  Judge  Sawyer  held  that  such  location  was  absohi 
and  that  at  the  time  of  the  State  selection  thereon.  Jam 
1868,  there  being  no  other  pre-emption  or  valid  cli 
selection  was  good  as  a  selection  on  surveyed  lands. 
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nit  Court  having  adjudged  the  patent  a  nullity,  thereby 
connection  on  the  part  of  defendant  with  the  para- 
oe  of  title — namely,  the  United  States.  And  the  loea- 
stion  being^  in  my  opinion  also  a  nullity,  it  is^ evident 
^fendant  has  eBtablished  no  title  to  or  right  in  the 
I  question.  He  stands  in  this  renpect  in  the  attitude 
resjiasser,  and  in  this  view  it  would  be  probably,  a» 
le  Court  held  in  FteHif^r  vh.  3Iowt'r,  6  Law  Journal 
jssarj*  to  determine  whether  or  not  the  plaintiffs  Lave 
le  from  the  paramount  source,  because  it  is  apparani 
fendant  has  not. 

f  trial  the  defendant  offered  in  evidence  a  judgmeni 
Nineteenth  DiHtiict  Court  in  an  action  wherein  the 
Jhapman  was  plaintiff  and  the  jjlaintifFs  herein  were 
,  in  wLiuh  judg-ment  the  title  of  Chapman  to  the 
controversy  was  established  and  quieted  as  ag^ainst 
f  the  phiintiff  herein.  This  decision  was,  in  my  opin- 
ujjon  the  fact  that  at  the  time  of  the  trial  of  that 
pman  was  the  holder  of  the  patent  of  the  United 
ch  of  course  upon  its  face  vested  c^r  established  ffrima 
1  Jiim.  Since  that  action,  however,  by  the  decree  of 
States  Circuit  Court,  such  patent  has  been  adjudged 
Lnd  void,  and  in  this  case  the  defendant  Chapman 
.  entirely  different  position  from  that  which  he  held 
teenth  District  Court  suit.  There  he  had  a  status, 
nnected  with  the  param'ount  source  of  title — namely, 
ment.  Here  he  has  shown  no  status,  and  is  not  in 
'  connected  with  such  paramount  source  of  title. 
itiff  claims:  1st— That  the  untsurveyed  selections  made 
nd  were  valid;  but  that  if  not  so  valid^  the  location 
Iv  made  was  a  valid  location  under  the  8th  section  of 
L'on^ess  of  Beptember  4th ,  1841 ,  The  Act  of  Con- 
41  operated^  in  my  opinion,  as  a  grant  in  primnUi  of 
thereafter  selected  in  the  manner  that  the  State 
should  direct. 

that  such  grant  was  in  its  nature  a  floating  grant; 
je  selection  was  once  made  pursuant  to  such  Acts,  as 
e  Court  of  this  State  held  in  Bludworth  vs.  Laht,  33 
2(U,  **the  general  gift  of  quantity  becomes  a  particular 
specific  lands  located »  vesting  in  the  State  a  perfect 
«  title  to  the  same,  and  that  title  passes  by  virtue  of 

X  scrip  location  being  out  of  the  way,  and  no  pre- 
>mestead  or  other  valid  claim  V^eing  on  lile  in  the 
t  at  the  time  of  the  State  ajiplication,  the  legal  title 
\  thus  selected  vested  absolutely  in  the  State  of  Cali- 
B  time  of  tiling  said  surveyed  selection, 
!  VB.  Mandell,  38  California,  page  44,   the  Supreme 
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**  The  only  question  yet  undetermined  relates  t^ 
vhich  a  locator  under  the  State  upon  unsurveyed  1 
make  to  enable  him  to  recover  as  against  an  intrude 
possession.  He  must  undoubtedly  bring  liims^elf 
conditions  of  the  Act  of  Congress  in  question.  He 
that  he  is  a  purchaser  in  good  faith  under  tlie  State. 
facts,  however,  his  certificate  of  purchase  is  pritna  fari 
for  it  has  been  so  declared  by  the  statute  of  tbe  Stiite. 
that  the  State  has  selected  the  land  and  sol  it  it  ta  a 
and  that  he  has  made  a  payment  thereon — that,  as  ; 
Stfite,  he  has  acquired  an  inchoate  title,  one  which  tl 
bound  to  perfect  under  her  laws,  thus  satisfying,  so  fr 
ditions  of  the  first  section  of  the  Act  of  Congress.  I 
falls  within  any  of  the  ^exceptions  there  stated,  thei 
must  prove  it." 

The  criticisms  upon  the  unsurveyed  locations  of  tl 
and  objections  presented  thereto  are,  in  my  opinion,  i 
because  it  was  the  manifest  purpose  and  ohjeet  of 
Congress  of  July,  1866,  to  cure  just  such  eiiois  an^l 
are  herein  complained  of.  In  my  opinion,  the  lantl 
this  case  was  undoubtedly  selected  and  purt  lia.sed  in 
from  the  State,  whate\'er  errors  may  have  attended  tl 
ings,  and  that  the  Act  of  Congress  is  a  rt  luetlinl  s 
should  be,  in  the  language  of  Mr.  Baxter,  Acting  Coi 
of  the  General  Land  Office,  **  liberally  construed  for 
for  which  it  was  enacted — namely,  that  of  quieting  la 
California." 

In  Copp's  Land  Laws,  page  457,  the  Secretary  of  tl 
speaking  of  said  Act,  says:  **  It  is  concedi d  l*y  all 
confirm  all  selections  of  public  lands  made  under  an 
sional  grant  where  the  lands  thus  selected  have  be 
disposed  of  under  State  laws  to  bona  Jide  purehasers 
whether  the  selections  were  regular  or  irregular,  aui 
unauthorized  by  law. " 

Furthermore,  I  think  that  the  defendant  in  eonci 
questioning  the  regularity  of  the  State  location  by  ret 
result  of  the  contest  had  by  him  in  the  land  uffire. 

Is  is  claimed  herein,  however,  that  only  a  ]>ortion  o 
erty  known  as  the  Geyser  properly  is  within  the  lin 
northeast  quarter  of  section  thirteen,  and  loiisidei 
was  offered  upon  this  subject.  Upon  the  utlicial  map 
the  Martin  and  Chapman  maps  of  surveys,  the  hote 
tion  of  which  was  the  principal  subject  of  controvei^s] 
delineated  as  being  upon  said  northeast  qujii  ter  of  se 
teen,  and  for  nearh'  ten  years  past  both  of  the  pari 
action  have  acted  upon  the  assumption  that  such  was 

Without  elaborating  upon  this  subject,  I  will  si 
that  for  the  reasons  mentioned  in  the  plaintiffs'  hue 
have  no  doubt  that  this  objection,  even  if  well  taken, 
tirely  too  late. 
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k1  States  Supreme  Coiirt  decided,  in  the  case  of 
L  VH.  Hawes  el  al,  (2  Black,  554),  that  a  party  wha 
1  re  bides  upon  a  tntct  of  land  within  a  quarter  sec- 
imitH  have  been  fixed  by  the  Government,  and  pays 
ceives  his  patent  certificate  therefor,  and  by  a  sub- 
re  j  it  is  found  that  his  house,  is  not  within  the  tract 
e  has  paid,  that  the  Commissioner  of  the  General 
cannot  for  this  reason  set  aside  the  sale. 
ore,  I  am  satisfied,  notwithstanding  the  testimony  of 
mi  I  man  and  the  survey  known  as  the  Cox  survey, 
el  property  so-called  is  in  fact  upon  the  northeast 
ertiuii  thirteen,  and' hence  within  the  limits  of  the 
roversy. 

led  in  this  case  that  because  the  plaintiff  was  in  pos- 
}e  premises  when  this  suit  was  commenced,  the  cir- 
bai  ^lie  was  thereafter  evicted  does  not  authorize  her 
hat  was  formerly  simply  an  action  in  equity  to  quiet 
action  at  lai^  to  recover  possession  of  the  x)remises. 

of  the  Code  of  Civil  Procedure  provides. that  in 
ne  out  of  possession  to  quiet  title,  tiie  plaintiff  may 
of  posBession;  and  by  analogy  to  this  provision,  I 
1  thin  ease  the  plaintiff  is  entiUed  to  a  judgment  for 
f  a  poBsession  of  said  premises. 
r  VH.  Mower  (reported  in  6th  Pacific  Coast  Law  Jour- 
6  Supreme  Court  speak  of  a  complaint  to  quiet  title 
ining  all  the  material  allegations  of  the  complaint  in 
nd  treat  it  as  such.  In  that  case,  as  in  this,  the 
Ferred  the  ownership  of  the  plaintiff,  the  wrongful 
isseBsion  of  the  defendants,  and  pray  among  ouier 

plaintiffs  recover  the  possession  of  the  premises, 
[lere  say  that  the  plaintiffs  are  entitled  to  such  relief 
isHues  as  they  have  proved  themselves  entitled  to, 
Lrd  to  the  mere  form  of  the  pleading.  It  is  a  well 
doctrine  of  equity  jurisprudence  that  when  equity 
isdiction  of  an  action  for  one  purpose,  it  may  hold  it 

is  apparent  why  in  this  case  the  plaintiff,  having 
ler  title  to  these  premises  andrig];itto  the  possession 
should  be  sent  out  of  Court  and  compelled  to  insti- 

action,  to  simply  enforce  a  right  which  in  this  action 
d  to  exist.        • 

ore,  if  plaintiff  were  now  required  to  commence  an 
ectment  against  these  defendants,  it  is  probable  that 
»f  Limitations  could  be  successfuUy  pleaded.  Under 
i  have  but  one  form  of  action.  The  pleading  should 
is  whereon  the  party  bases  his  right  to  recover;  and 
h  complaint  states  what  was  formerly  known  as  a 
>f  action,  or  an  equitable  cause  of  action,  or  both,  is 
[lo  consequence.     He  is  entitled  to  any  relief  within 
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the  issues  or  consistent  with  the  case  made  out  b 
phiint.  As  ancillary  to  equitable  relief  thus  given 
profits  have  been  awarded  by  Courts  of  equity,  as  tl 
Court  have  held  in  the  case  of  Heirden  vs.  Martin^  5;i 
While,  therefore,  I  cannot  grant  all  the  relief  wlii< 
tiff  asks,  namely,  to  declare  vie  patent  void,  becai 
already  been  done  by  the  decree  of  the  Circuit  C 
United  States,  I  have  power,  in  my  opinion,  to  a 
plaintiff  to  be  the  owner  of  the  premises  in  coiit 
order  that  the  plaintiff  >>e  restored  to  such  poBse^ 
award  her  such  damages  for  the  use  and  occupation  \ 
circumstances  appear  proper.  In  this  case,  what  ti 
the  use  and  occupation  of  the  premises  in  question  i^ 
matter  of  great  difficulty  to  determine;  several  ^viti 
fied  upon  this  subject,  and  their  estimate  largely  v( 
thought  the  premises  were  worth  $1,500  a  year,  otl 
I  consider  that,  under  all  the  circumstances,  the  dviv 
entitled  to  recover  the  value  of  the  use  and  occu} i:U 
period  of  five  years  only,  that  $5,000  would  be  but  i 
sation  for  the  use  and  occupation  of  the  premises  by 

To  summarize  the  views  hereinbefore  presented  it 

First.  That  the  patent  under  which  the  defentlnii 
daimed  the  premises  in  question  has  beencancelecl  ni 

Second.  That  the  scrip  location  attempted  to  be 
the  premises  in  question  was  null  and  void,  thus  lea 
lendant  in  the  attitude  of  a  mere  trespasser. 

Third.  That  the  State  location  of  Januan-  LI 
good  and  valid  as  a  location  upon  surveyed  lands. 

Fourth.     That  the  plaintiff,  by  virtue  of  the  State 
purchase,  has  a  right  to  maintain  ejectment. 

Fifth.  That  as  between  parties  to  this  action,  1 
having  acquired  the  prior  possession  thereof,  as  a  cl 
point  of  right  to  that  of  the  defendant,  and  that  upon 
alone,  to  wit,  upon  her  prior  possession,  the  plaintiff 
to  recover  herein. 

Sixth.     That,  being  entitled   to    recover  possess 
premises,  ^he  is  entitled  to  the  reasonable  value  t  \f 
occupation  of  such  f)remises  for  the  period  of  fi've  yet 

Seventh.  That  the  value  of  such  use  and  occupi 
sum  of  five  thousand  dollars  ($5,000). 

It  will,  therefore,  be  ordered  that  a  decree  be  eo 
in  favor  of  plaintiff  adjudging  plaintiff  to  be  the  u^ 
premises  in  question ;  that  she  is  entitled  to  the  poast  a 
and  that  a  writ  of  restitution  issue  herein  restoring 
to  such  possession,  and  that  plaintiff  have  judgnn  ni 
defendants  herein  for  the  sum  of  $5,000,  the  vttlue 
and  occupation,  rents  and  profits  of  said  premises,  nw 
is  accordingly  ordered. 


:ifk  ^iamt  %^w  lounial 


MiY  14,  1881, 


No,  12. 


Supreme  Court  of  California. 

Depaetment  No*  1. 


[Filed  April  19,  188L] 

No,  7587, 

VON  KOUNN  ET  AL.,  Petitioners, 
vs. 

PEEIOK  COURT  OF  THE  CITY  AND  COUNTY 
OF  SAN  FEANCISCO,  Eespokdent, 

r— Insoltescy— Becetvjsb— A8.SI0NEE,  The  In  solvency  Court  has 
jwer  to  order  uttuehtid  property  delivered  to  ft  receiver.  Proceed- 
in  attucbment  are  not  affected  by  insolveut-y  proceedings  until 
ppointment  of  an  aBsigaee. 

?.  JTllkinSj  for  petitioners. 

£j,  Naphlahjt  Fnedenrekh  tfc  Aekermanf  for  fespoiid- 

;oN,  C,  J,,  delivered  the  opinion  of  tlie  Court: 
ainiiff  filed  in  this  Court  his  petition  for  a  writ  of 
nd  the  return  to  the  writ  shows  the  following  facts : 
>urth  day  of  Janimrj,  1881,  the  plaintiffs  commenced 
in  the  Justices*  Court  of  the  City  and  County  of 
Cisco  against  one  Schillingmau  for  a  money  demand, 
ured  an  attachment  in  such  action  against  the  prop- 
lie  defendant  therein.  The  writ  was  placed  in  the 
the  Sheriff  of  said  city  and  county,  and  on  that  day 
r,  by  virtue  of  such  writ,  levied  upon  and  took  pos- 
'f  certain  personal  property  belonging  to  the  defend- 
L  the  eighth  day  of  Januarv%  1881,  Schillingman  filed 
tion  under  the  ^'Act  for  the  relief  of  insolvent 
for  the  protection  of  creditors,  and  for  the  puuish- 
fraudulent  debtors, "  approved  April  16,  1880  (see 
that  year,  82) ;  and  thereupon  the  Judge  of  the  Su- 
ourt  made  an  order  directing  the  Sheriff  of  the  City 
uty  of  San  Francisco  to  take  possession  of  all  the 
r  the  insolvent  debtor,  except  such  as  was  exempt 
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from  execution,  and  keep  the  same  until  the  appoii 
an  assignee  of  the  insolvent  debtor;  that  there 
Judge  of  the  Superior  Court  appointed  one  Juliu 
receiver  of  the  estate,  and  directed  the  Slieriff  to  d 
property  belonging  to  the  insolvent,  and  including 
erty  held  by  said  SheriflF  under  the  writ  of  attacl 
the  receiver;  and  under  said  order  the  receiver  1 
from  the  possession  of  the  Sheriff  the  property  atta 
is  about  to  sell  and  dispose  of  the  same  at  publi 
under  and  by  virtue  of  an  order  of  the  Court  ma 
insolvency  proceeding. 

It  is  claimed  on  behalf  of  the  petitioner  that  the 
Court  exceeded  its  powers  and  jurisdiction  wlien  i 
the  Sheriff  to  deliver  the  property  attached  to  thi 
It  is  very  clear  that  the  property  was  properly  in  1 
of  the  Sheriff  under  the  writ  of  attachment^  anil 
created  by  the  levy  of  the  attachment  could  only  be 
by  virtue  of  some  provision  of  law.  It  was  not  ^ 
power  or  jurisdiction  of  the  Court  simply  by  its  c 
in  the  absence  of  a  provision  of  the  statute  authori 
an  order,  to  destroy  the  attachment  lien.  We  hav< 
our  attention  called  to  any  provision  of  law  whiel 
tify  or  sustain  the  order  complained  of  in  this  \ 
Section  17  of  the  insolvent  law,  referred  to  above, 
vided  that  ''  as  soon  as  an  assignee  is  appointed  s 
fied,  the  clerk  of  the  Court  shall,  by  an  instnim* 
his  hand-  and  seal  of  the  Court,  assign  and  com 
assignee  all  of  the  estate,  etc.;  and  sucii  assignu 
relate  back  to  the  commencement  of  the  proee 
insolvency,  and  by  operation  of  law  shall  vest  the  i 
such  property  and  estate,  both  real  and  person; 
assignee,  although  the  same  is  then  attached  on  ii 
cess  as  the  property  of  the  debtor,  and  shall  dis 
attachment  made  within  one  month  next  preceding 
mencement  of  the  insolvency  proceedings.'' 

In  the  absence  of  such  a  provision  in  the  iasoh 
proceedings  in  attachment  would  not  be  afl'ected  b^ 
ceeding  under  the  insolvent  law;  and  it  is  very  i 
the  foregoing  section  that  they  are  not  affected 
assignee  has  been  appointed.  In  this  case  no  ass 
been  appointed,  but  a  receiver  was  appointed  tc 
property  of  the  insolvent  debtor  until  tne  appointu 
assignee.  The  order  directing  the  Sheriff  to  d« 
possession  of  the  property  held  by  him  under  tl 
ment  to  the  receiver  shows  that  the  receiver  was  tc 
same  simply  until  the  appointment  of  an  assignee. 
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of  the  opinion  that  the  Superior  Court  had  no  power  under 
the  law  to  make  such  an  order,  and  that  the  order  was, 
therefore,  in  excess  of  its  jurisdiction. 

The  order  complained  of  is  set  aside  and  annulled. 

We  concur:  McEee,  J.,  Boss,  J. 


Department  No.  1. 


[Filed  April  25,  1881.] 

No.  6573. 

IN  THE  MATTEE   OF   THE   ESTATE   OF  ADA 
WAEDELL. 

Will — PBBTEBMrmBHT  Child— Statutoby  Right  op  Such — Omission  to 
Pbotide  fob.  a  child  bom  out  of  wedlock  and  not  legitimated  is 
entitled  to  inherit  from  its  mother.  If  a  will  does  not  disclose  an 
Intentional  omission  of  a  pretermittent  child,  it  is  entitled  to  share 
in  the  estate  of  the  mother  as  if  the  latter  had  died  intestate.  The 
word  '* child"  includes  all  children  upon  whom  has  been  conferred 
the  capacity  of  inheritance. 

Appeal  from  Probate  Courts  San  Francisco. 

Van  Dyke  &  PoweU  and  WiUiams,  for  appellant. 
M.  B.  Blake,  for  respondent. 

MgKee,  J.,  delivered  the  opinion  of  the  Court: 
Ada  Wardell,  a  resident  of  the  City  and  County  of  San 
Francisco,  died  February  25,  1876,  leaving  surviving  her 
her  husband,  two  sons  and  a  daughter.  Before  her  death 
ahe  had  made  her  last  will  and  testament,  whereby  she  dis- 
posed of  all  her  real  and  personal  estate  to  her  husband  for 
life,  and  the  remainder  to  her  two  sons.  No  provision  was 
made  in  the  will  for  the  daughter.  Her  name  was  not  men- 
tioned in  it,  and  it  does  not  appear  bv  anything  in  the  will 
itself  that  the  omission  was  intentional.  The  daughter  was 
bom  out  of  lawful  wedlock;  she  had  never  been  legitimated 
by  the  subsequent  intermarriage  of  her  parents,  or  by  ac- 
knowledgment or  adoption  of  her  father.  Having  been 
omitted  from  the  will,  she  resisted  the  disposition  of  the 

Eroperty  made  by  it,  claiming  that,  as  pretermitted  heir  of 
er  mother,  she  was  entitled  to  a  distributive  share  in  the 
estate.  The  Probate  Court  recognized  the  validity  of  the 
claim,  and,  in  the  final  distribution  of  the  estate,  adjudged 
her  to  be  entitled  to  the  same  distributive  share  in  the  estate. 
of  her  deceased  mother  as  though  the  mother  had  died  in- 
testate. 
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The  sons  appealed  from  this  decision,  and  elain 
daughter  of  tlieir  deceased  mother,  being  an  11 
child,  is  not  entitled  to  succeed  as  an  omittei 
any  portion  of  her  estate.  But  by  Section  13 
Civil  Code  it  is  provided  that  **when  any  testa toi 
provide  in  his  will  for  any  of  his  children,  or  foi 
of  any  deceased  child,  unless  it  appears  that  sucl 
was  intentional,  such  child,  or  the  issue  of  sucli  l] 
have  the  dame  share  in  the  estate  of  the  testator  a^ 
died  intestate."  In  other  words,  the  child  succet 
same  portion  of  the  testator's  real  and  personal  pro 
he  would  have  succeeded  to  if  the  testator  had  died 
(Section  1306,  C.  C.)  He  takes  by  succession  like 
aft^r  the  making  of  the  will. 

It  is  contended,  however,  that  the  word  *'chi 
used  in  this  section,  includes  only  legitimate 
because  it  is  a  rule  of  construction  that  when  eve 
tures  use  a  term  without  defining  it,  which  is  well 
the  English  law,  they  must  be  supposed  to  use  it  in 
in  which  it  is  understood  in  tne  English  law;  j 
Legislature  has  made  no  attempt  to  define,  limit 
the  term,  or  to  change  in  the  least  its  common  la^ 
tion,  therefore  the  term  must  mean  only  thosa  boi 
ful  wedlock. 

It  is  well  settled  that  at  common  law  the  word  * ' 
means  those  bom  in  lawful  wedlock;  and  such,  in 
been  its  legal  meaning  in  every  known  system  of  la 
only  were  considered  as  legitimate  whose  blood  \ 
able  to  the  •legal  marriage  of  a  common  pair.  A  j 
born  in  lawful  wedlock  was  not  regarded  as  a  oiem 
group  known  in  law  as  the  family,  and  consequent! 
entitled  to  the  privileges  of  members  of  the  fai 
any  rights  of  inheritance  or  succession.  Yet  ever 
whether  bom  in  lawful  wedlock  or  not,  was  reeogii 
member  of  the  community;  and  his  relations  to  th 
nity  and  to  each  member  of  it,  and  in  respect  of  1 
appertaining  to  it,  were  matters  which  were  reg^ 
law.  Indeed,  the  object  of  all  law  is  to  asceitain 
the  status  of  individuals  in  the  social  system,  aiki  t 
the  rights  and  duties  of  which  each  is  the  centre. 

In  relation  to  children,  the  common  law  was  a  x  v 
cession  to  an  estate.  No  one  could  succeed  U^  an 
land  who  was  not  born  in  lawful  wedlock.  Sucli 
to  be  the  rigorous  rule  of  that  law  until  the  rei^  o 
III.,  when  the  principle  of  defecent  was  changed  i 
bastards  whose  parents  afterwards  intermarried,    1 
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'  the  condition  of  such  children  under  the  common 
ffected,  as  Blackstone  says,  **by  the  transcendent 
an  Act  of  Parliament.*'  And  by  the  same  agency 
I  of  persons  who  had  no  rights  of  inheritance  or 
1  under  the  common  law  has  been,  under  modern 
I J  changed;  so  that  now  persons  who  as  bastards 
[ghts  of  inheritance  are,  under  the  law  in  most  if 
the  States  of  the  Union,  capable  of  inheriting  and 
ng  inheritance.  The  legal  meaning  of  the  word 
L "  has,  therefore,  been  greatly  enlarged  from  what 
joraiiion  law. 

ts  were  now  to  restrict  the  word  to  its  common  law 
all  children  born  of  an  unlawful  marriage,  all  chil- 
doption  or  acknowledgment  of  their  father,  and  all 
wliose  .parents  intermarried  subsequent  to  their 
lid  he  excluded  from  rights  of  inheritance  or  sue- 
But,  by  statute  law,  the  offspring  of  marriages  nidi 
ic.  84,  C.  C),  children  born  out  of  lawful  wedlock 
ents  subsequently  intermarried  (Sec.  215,  Id.),  and 
by  acknowledgment  or  adoption  of  their  father 


mi 


228  and  230,  Id.),  are  all  legitimate.    These, 


neapacitated  at  common  law  from  succeeding  to  any 
their  father,  are  regarded  for  all  purposes  as  legiti- 
1  the  time  of  their  birth.  Between  them  and  the 
I  offspring  of  the  same  parents  the  law  has  estab- 
pLatic  relations,  and  either  is  as  capable  as  the 
exercising  inheritable  rights.  Hence  the  term 
i/'  as  used  in  Section  1307  of  the  law  of  succession^ 
ie  to  status,  not  to  origin;  to  the  capacity'  to  inherit, 
e  legality  of  the  relations  which  may  fiave  existed 
hose  of  whom  they  may  have  been  begotten.  The 
,  therefore,  a  statutory  and  not  a*  common  law 
and  its  meaning  includes  all  children  upon  whom 
confeiTcd  by  law  the  capacity  of  inheritance. 
?  Htate  fias  regulated  the  inheritable  capacity  of  all 
llef(itimate  by  birth.  Those  who  have  not  been 
)d  by  the  will  of  their  father,  in  any  of  the  modes 
1  by  law,  have  been  rendered  capable  of  inheriting 
r  raother.  By  Section  1387,  C.  C,  it  is  declared 
Tj  illegitimate  child  is  in  all  cases  an  heir  of  his 
nd  inherits  her  estate,  in  whole  or  in  part,  as  the 
be,  in  the  same  manner  as  if  he  had  been  born  in 
?dlock."  Speaking  of  such  a  law  passed  by  the 
Harvland,  Mr.  Chief  Justice  Taney  has  said:  **It 
have  been  supposed  by  the  Le^slature  that,  as 
Id  have  been  no  doubt  of  the  relation  which  the 
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mother  bears  towards  her  illegitimate  children,  tin 
of  policy,  which  must  always  preclude  such  child 
claiming  the  inheritance  of  any  one  upon  the  groun* 
was  their  father,  do  not  apply  to  the  property  of  the 
To  this  extent,  therefore,  the  right  to  inherit  is  give 
statute;  and  it  would  appear  to  have  been  given  i 
principle  that  it  is  unjust  to  punish  the  o&prin 
crime  of  the  parents." 

The  respondent  was,  therefore,  though  illegiti 
birth,  endowed  by  the  statute  with  inheritable  blo< 
possessed  the  same  heritable  rights  as  heir  of  her  n 
if  born  in  lawful  wedlock.  {Rodgera  vs.  WeUer,  5  I 
Oarland  vs.  Hanison,  8  Leigh,  368;  Bennett  vs. 
Gratt.  588.)  As  an  heir  of  her  mother  she  differed 
in  law  from  the  other  children,  so  far  as  the  rights  < 
tance  which  had  been  conferred  upon  her  by  law. 
full  extent  of  those  rights  she  was  entitled  to  all  t 
leges  and  immunities  of  heirship.  If  her  mother 
intestate,  her  right  to  a  distributive  share  of  the  esb 
have  been  unquestionable.  Dying  testate,  the  lega 
between  mother  and  daughter  was  not  impaired  or  d< 
The  latter  was  still  a  legitimate  heir,  as  much  so  as 
dren  legitimate  by  birth;  for  the  law  made  her  an  h 
same  extent  "  as  if  she  had  been  bom  in  lawful  we^ 

It  is  not  to  be  supposed  that  the  law  which  ati 
her  person  the  rights  and  duties  of  inheritance,  and 
her  with  the  capacity  to  exercise  them,  meant  to  let 
bastard,  under  the  disabilities  of  the  common  la 
member  unintentionally  omitted  to  make  provision  f 
her  will.  When  placed  bv  law  in  the  state  and  coi 
heir,  and  invested  with  tne  character  and  capacit] 
all  the  rights,  privileges,  and  legal  consequences  in 
that  relation  were  tacitly  conferred  upon  her.  {Sia 
Swaiison,  ^  Swan.  446.)  And  in  the  presence  of  tl 
her  mother,  in  which  her  name  was  omitted,  si 
clothed  in  law  with  the  same  rights  to  inherit  as  ar 
the  le^timate  children  would  have  stood  had  he  b< 
ted.  The  omission  did  not  affect  her  legal  rights, 
was  expressed  on  the  face  of  the  will  to  have  be 
tion(4.  But  no  such  intention  appears  in  the  ^ 
omission  was,  therefore,  unintentional.  (Estate  of 
35  Cal.  336;  Estate  of  Utz,  43  Id,  200;  Bush  vs.  Lindsi 
336.)  And,  as  pretermitted  heir  of  her  mother,  the 
ent  was  entitled  to  a  distributive  share  of  the  estate 

Judgment  affirmed. 

We  concur:  Eoss,  J.,  McKinstry,  J. 
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Department  No.  1. 


[Filed  April  22,  1881.] 

No.  7581. 

BEODRIBB,  Respondent, 

vs. 
TIBBETTS,  Appellant. 

—  P II BMATUBE  Action — Jurisdiction— Amount — Intebest.  A 
kge  i^iven  to  secure  the  pajrment  of  a  note  and  interest,  the  latter 
pnvftble  monthly,  which  contains  no  Ktipulation  for  foreclosure  in 
t  i>f  ]>ayment  of  interest,  cannot  be  foreclosed  prior  to  maturity  of 
U'.  A  complaint,  showing  upon  its  face  that  less  than  the  juris- 
lal  siiui  is  claimed,  is  subject  to  demurrer,  on  the  ground  that  the 
has  uo  jurisdiction  of  the  subject  matter  of  the  action. 

1  from  the  Superior  Court,  San  Bernardino  County. 

IVafers,  for  respondent. 
TihbettSy  for  appellant. 

!  Court: 

miuner  to  the  complaint  ought  to  have  been  sus- 

tortgage  sued  upon  contains  the  following  stipula- 

*l"        $       ¥r 

icuritj  for  the  payment  to  said  mortgagee  of  the  sum 
y^one  hundred  dollars  in  the  gold  coin  of  the  United 
America,  on  the  16th  day  of  September,  a.  d.  1881, 
rest  thereon  at  the  rate  of  ten  per  cent,  per  annum, 
^  to  the  term^  and  conditions  of  a  certain  promis- 
i  of  even  date  of  this  mortgage,  in  the  words  and 
allowing,  to  wit: 

«).  San  Bernardino,  Cal.,  Sept.  16,  1879. 

years  after  date,  without  grace,  I  promise  to  pay  to 
Brodribb,  guardian  of  W.  H.  Brodribb,  or  order, 
of  two  thousand  one  hundred  dollars,  payable  only 
oin  of  the  United  States,  for  value  received,  witn 
hereon  in  like  gold  coin,  at  the  rate  of  ten  per  cent. 
m  from  date,  payable  monthly,  until  paid." 

terms  of  the  mortgage  the  lien  was  to  be  foreclosed 
Q  the  principal  sum  named  in  the  promissory  note 
[ue.  The  parties  might  have  agreed  that  the  mort- 
ild  be  foreclosable  to  the  extent  of  the  interest  due, 
'  any  installment  of  interest  should  become  due. 

have  not  so  agreed  in  terms,  or  by  implication. 
Qo  covenant  that  in  case  of  default  in  the  payment 


I 
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of  interest  the  principal  shall  become  due,  nor  anj 
tion  which  can  be  construed  to  be  a  distinct  dedicati* 
lands  as  security  for  the  payment  of  interest  Heimn 
the  principal,  or  as  authorizing  a  sale  of  them  to  puj 
prior  to  the  maturity  of  the  note.  The  mortgap^e  ^ 
as  security  for  the  payment  of  the  principal  ami  (wi 
terest  thereon,"  etc.  The  language  employed  by  th 
clearly  expresses  their  intention  that  the  contract  si 
such  as  that  the  remedy  by  the  foreclosure  woult 
available  until  the  principal  sum  should  become  du< 

It  may  be  suggested  that  the  facts  alleged  in  the  cc 
among  which  are  the  making  of  the  note,  and  that 
of  seventy  dollars  interest  is  due  upon  it,  woultl 
judgment  at  law  for  seventy  dollars,  and  therefore 
murrer  was  properly  overruled.  In  response— wi 
termining  but  that  a  demurrer  to  a  complaint  in  ec 
properly  be  sustained  because  the  facts  alleged  b 
the  plaintiff  has  a  complete  remedy  at  law — it  is  e; 
say  that  the  complaint  in  the  case  before  us  aho 
face  that  the  Court  below  had  no  jurisdiction  of  th 
matter,  to  wit,  an  alleged  indebtedness  of  seventy  d 

Judgment  reversed  and  cause  remanded,  with  dii 
the  Court  below  to  -sustain  the  demurrer  to  the  com 


Department  No.  2. 


[Filed  April  19,  1881.] 
No.  10,603. 

.  THE  PEOPLE,  Respondent, 
vs. 
NICHOLS,  Appellant. 

TECHmcAii  Ebbobs — Objection  must  be  Specific — Dbteni'an"! 
NESS— Duty  op  Tbial  Coubts— Instbuction.  BecorLlni^^ « 
fore  it  is  read  to  a  jury  is  an  irregularity  which  dots  noi 
substantial  right  of  a  defendant,  llie  Supreme  Court  i>  )» 
judgment  without  regard  to  technical  errors  not  affect  ui^  i 
tial  rights  of  the  parties.  An  objection  on  the  ground  tliui 
should  be  read  before  it  is  recorded  is  not  a  distinct  olijpct 
substantial  right  of  the  defendant  is  liable  to  be  atfeeted. 
Cronin,  34  Oal.  191,  affirmed  as  to  the  doctrine  of  instruc 
credibility  of  defendant  as  a  witness.  Trial.  Courts  j-shoul 
fore  them  the  statute  book,  and  follow  its  provisious. 

Appeal  from  Superior  Court,  San  Joaquin  Couni 

Budd  and  Teiry,  for  appellant.  \ 

Attorney-General  Hart,  for  respondent.  | 
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>N,  J.,  delivered  the  opinion  of  the  Court: 
sndaat  was,  upon  information  and  trial,  convicted 
y  in  the  first  aegree,  and  sentenced  to  one  vear*s 
Lent.     From  the  jud^ent  defendant  appealed.  He 

I  for  a  new  trial,  which  was  denied,  and  from  the 
^iiig  his  motion  he  also  appealed. 

se  was  submitted  to  the  jury,  and  they  retired  for 
>n.  As  appears  from  the  bill  of  exceptions,  they 
d  t^'O  hours  and  a  Iialf  before  agreeing;  and  hav- 
1,  they  were  conducted  into  the  Court  by  the  Sher- 
their  names  were  called  by  the  Court,  and  all 
The  Court  asked  the  jury  if  they  had  agreed  upon 

ami  the  foreman  answered  that  they  had,  and 
paper  to  the  Court.  The  Court  looked  at  the  paper 
id  it  to  the  Clerk,  saying:  "Mr.  Clerk,  record  the 

The  defendant  asked  that  the  verdict  be  read  be- 
5  recorded.  The  Court  refused  the  request,  and 
excepted.  The  bill  of  exceptions  further  shows 
lerk  copied  the  verdict  from  said  paper  into  the 
t  minutes  of  the  Court,  read  it  to  tne  jury,  and 
^ientlemen  of  the  jurv,  is  this  your  verdict?"  Some 
orft  aiiBwered  **yes,'  and  none  expressed  any  dis- 
e  Court  then  directed  the*  Clerk  to  poll  the  jury 
:  thtreupon  asked  each  juror:  **Is  this  your  ver- 

II  eacli  answered  in  the  affirmative.     The  jury  was 
larged. 

ovitied  in  the  Penal  Code  that  when  the  jury  have 
on  their  verdict  they  must  be  conducted  into  Court 
Lcer  having  them  in  charge.  Their  names  must  then 
etc,  (Section  1147,  Penal  Code.)  When  the  jury 
lev  raust  be  asked  by  the  Court,  or  Clerk,  whether 
e  agreed  upon  their  verdict,  and  if  the  foreman 
a  the  affirmative,  they  must,  on  being  required,  de- 
same.  (Penal  Code,  Section  1149.)  When  a  ver- 
adered,  and  before  it  is  recorded,  the  jury  may  be 
;  the  request  of  either  j>arty,  in  which  case  thejr 
leverally  asked  whether  it  is  their  verdict,  and  if 
tuiiwers  in  the  negative,  the  jun^  must  be  sent  out 
r  deliberation.  (Penal  Code,  Section  1163.) 
I^Qil  upon  us  that  the  defendant  was  injured  by  the 
ken  by  the  Court  in  this  case,  in  ordering  the  ver- 
m  recorded  before  it  was  read  or  declared.  There 
e  course  pursued  by  the  Court  a  palpable  irregu- 
ich  would  never  have  occurred  if  the  provisions  of 
i  Code  had  been  looked  to  by  the  Court.  But  has 
dant  been  prejudiced  in  any  substantial  right  ?  For 
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'by  the  statute  this  Court  is  commanded,  after  hea 

Seal,  to  give  judgment  without  regard  to  technical 
efects,  or  to  exceptions  which  do  not  affect  the  i 
rights  of  the  parties.  (Pen.  C,  Sec.  1258.)  An< 
command  is  laid  upon  us  by  Section  1404  of  the 
in  these  words:  ** Neither  a  departure  from  tl 
mode  prescribed  by  this  code  in  respect  to  any  p 
proceeding,  nor  an  error  or  xpistake  therein,  ren 
valid,  unless  it  has  actually  prejudiced  the  del 
tended  to  his  preiudice,  in  respect  to  a  substantia 

The  case  of  The  People  vs.  Eodundo,  44  Cal.  i 
occurred  under  the  Criminal  Practice  Act,  conta 
visions  identical  with  Section  1404  Pen.  C,  a 
(Crim.  Practice  Act,  Sec.  601),  in  force  before  th 
of  the  code,  thejury,  having  agreed  on  their  ve 
conducted  into  Court,  and,  without  their  names  h 
called,  the  Court  received  the  verdict.  On  apj 
claimed  that  the  Court  erred  in  receiving  the  verd 
first  calling  the  names  of  the  jurors.  At  th^^t  tim( 
ute  required,  as  it  does  now,  that  when  a  jury  ag 
their  verdict,  they  shall  be  conducted  into  Court, 
names  must  then  be  called;  and  if  all  do  not  £ 
rest  shall  be  discharged  without  giving  a  verdict 
Prac.  Act,  Sec.  414;  Pen.  C,  Sec.  1147.) 

The  Court  held  that  this  was  undoubtedly  an 
ity  in  thus  receiving  the  verdict,  but  under  the  pr 
the  section  of  the  Criminal  Practice  Act  above  r< 
it  refused  to  disturb  the  verdict,  and  affirmed  the 
holding  that  the  irregularity  Qomplained  of  **  in  n 
udiced  the  defendant." 

An  application  of  the  section  (1404  Pen.  C.)  wi: 
in  The  People  vs.  Sprague,  53  Cal.  494,  as  also  in 
Gilbert — a  decision  of  this  Court  in  bank,  opinion 
uary  4,  1881.  In  both  of  these  cases  the  Court 
reverse,  where  there  was  an  irregularity,  holding  tl 
stantial  right  of  the  defendant  had  been  prejudice 

In  the  case  under  consideration  the  jurv  was  actu 
by  the  Court,  and  each  juror  answered  that  the  v 
his.  It  seems  to  us  that  the  right  of  polling  wa 
and  substantially  accorded  to  the  defendant. 

In  this  case  it  is  argued  that  there  is  a  circumsti 
makes  it  to  differ  from  the  cases  just  cited — that  i 
defendant  entered  an  objection  and  reserved  an  e: 
the  ruling.     This  is  so,  and  the  point  will  be  exan 

On  referring  to  the  facts  as  above  stated,  taken 
bill  of  exceptions,  it  will  be  seen  that  the  objectic 
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ndant  was  to  the  recording  the  verdict  before  it  was 
"he  defendant  asked  that  tne  verdict  be  read  before 
*eorded.  The  Court  refused  the  request,  and  defend- 
pted.  The  exception  was  not  put,  on  the  ground 
defendant  was  deprived  of  the  right  of  polling  the 
t  was  put  simply  on  the  order  of  procedure,  no  ref- 
eiiig  made  to  any  substantial  right  claimed  by  the 
at,  of  which  he  might  be  deprived  by  the  action  of 
rt.  The  counsel  for  the  defendant,  in  our  opinion, 
lave  put  his  objections  in  a  form  distinctly  challeng- 
Lttention  of  the  Court  to  the  fact  that  the  course 
would  take  away  from  defendant  the  timely  right  of 
he  jury  polled;  and  not  having  done  so  at  that  time, 
)t  now  be  heard  to  maintain  that  this  Court  should 
attention  to  it  on  this  appeal.  (Martin  vs.  Travers, 
243;  DrettXTS.  Domac,  18  Id,  89;  Mahoney  vs.  Van 
21  Id.  576;  Leet  vs.  WiUon,  24:  Id.  402.)  We  think 
judgment  or  order  should  neither  be  reversed  on 
it,     ^ 

istruction  excepted  to  by  defendant  (the  fourth  re- 
bv  the  prosecution)  is  a  copy  of  one  given  in  The 
-i.  Cronin,  34  Cal.  195-6,  which  was  held  not  to  be 
that  case.  (Id.  204.)  The  opinion  in  that  case  dis- 
all  the  points  made  by  defendant's  counsel  as  re- 
is  instruction.  With  the  judgment  there  announced 
atisfied,  and  dismiss  the  point  without  further  re- 

oiut  that  the  verdict  is  contrary  to  the  evidence  is 
taken. 

erence  to  the  course  of  procedure  adopted  in  this 
tha  Court  below  in  receiving  the  verdict,  this  Court 
to  say  that  they  are  surprised  at  the  irregularity 
as  permitted  to  occur  in  the  matter  referred  to,  when 
itory  provisions  on  the  subject  are  so  plain  and  un- 
^us.  Frequently  criminal  cases  come  to  this  Court 
il,  for  the  reason  that  the  Court  below  has  neglected 
ve  the  plain  provisions  of  the  Penal  Code  in  regard 
dure. 

much  valuable  time  is  lost  by  this  Court  in  consid- 
ptals  which  would  never  come  here  if  the  Judge  of 
It  below,  in  directing  the  trial,  would  open  the  Code, 
1  It' fore  him  and  observe  its  requirements;  and  we 
to  the  Superior  Courts,  in  trying  all  cases,  whether 
niminali  to  place  before  them  the  statute  book,  look 
'  to  its  provisions  in  regard  to  procedure,  and  ob- 
im  strictly.     We  know  that  many  Judges  do  pursue 
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this  course,  but  it  is  evident  to  us  that  some  do  i 
Court  has  frequently  admonished  the  trial  Courts 
to  these  matters.     (See  People  vs.  Perdue^  49  Cal. 
marks  of  Court  in  People  vs.   Ah  Goto,  53  Id.  62J 
Bish.  Cr.  Pr.,  Sec.  831.)    And  in  our  opinion  it 
well  that  such  admonitions  were  heeded. 

Judgment  and  order  affirmed. 

We  concur:  Myrick,  J.,  Sharpstein,  J.' 


Department  No.  1. 


[Filed  AprU  25,  1881.] 
No.  7474. 
JONES,  Eespondent,   vs.   GARDNEE,  Appe 

M0BTO4OE — Depiciency — Judgment — Intebest— ^Sale  op  Landi 
Befebence — Equity— JuBY  Tbial — ^Pbactice.  Defeodai 
deed  absolute,  intended  as  a  mortgage.  The  defendant  ^ 
have  promised  plaintiff  payment  of  the  money  secored 
dehors  the  deed:  HtLd^  Uiat  plaintiff  was  entitled  to  a  ju 
for  the  deficiency.  It  is  not  error  to  decree  the  paymei 
in  accordance  with  the  contract  of  the  parties.  A  plea  1 
that  it  would  be  to  his  disadyantage  to  have  Separate 
gross  raises  an  immaterial  issue.  A  reference  may  be  o 
equity  suit  when  either  party  alleges  facts  showing  an  ai 
be  necessary.  A  person  dissatisfied  with  the  report  of  a 
except  thereto.  In  an  equity  case  a  trial  by  jury  is  n( 
matter  of  right. 

Appeal  from  Superior  Court,  San  Diego  County. 

I  Leach  and  Parker,  for  respondent. 

Brujison  &  Wells  and  A,  B.  HotcJikiss,  for  appella 

I  By  the  Court: 

I  1.     The  Court  found,  and  the  pleadings  admit 

deed  to  plaintiflF  was  intended  as  a  mortgage.  It  i 
that  the  judgment  over  against  the  defendant  was  € 
Section  2928  of  the  Civil  Code  provides  that  a  **i 
does  not  bind  the  mortgagor  personally  unless  tl 
express  covenant  therein  to  that  effect.  But  hei 
evidence,  dehors  the  deed,  which  was  intended  as  a  : 
that  defendant  had  promised  to  pay  the  sum  of  $1 
before  the  28th  day  of  September,  1878.  The  fact  is 
by  the  answer,  and  it  is  recited  in  the  bond  v 
executed  by  the  plaintiff  contemporaneously  with  \ 
tion  of  the  deed  by  defendant.     The  recital  was  r 
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oiTect  by  defendant,  who  accepted  a  delivery  of  the 
nd  indeed  relies  upon  it  as  evidence  that  the  deed 
snded  as  a  mortgage.    There  was  no  error  in  entering 
jonal  judgment, 
lie  judgment  does  not  illegally  compound  the  in- 

hv  the  terms  of  the  contract  between  the  parties, 
1  of  *1,600  ** became  due"  September  28,  1878,  and 
:ee  properly  provided  for  legal  interest  on  such  sum 
at  date,     (Civil  Code,  1917.) 
he  Court  was  not  bound  to  ascertain  at  the  trial 

it  would  be  **to  the  advantage"  of  defendant  to 
e  lota  sold  separately.  It  may  be  the  duty  of  the 
to  make  sale  of  the  lote  separately,  and  it  would  seem 
le  right  of  the  mortgagor  to  direct  the  order  of  the 
lit  defendant  is  not  called  on  to  plead  that  it  would 
in  disadvantage  to  have  the  lands  sold  in  gross,  and 
)lea  c  reates  no  material  issue. 

t  is  said  the  Court  had  no  power  to  make  the  order 
enct*.  The  language  of  the  first  subdivision  of  Sec- 
)  of  the  Code  of  Civil  Procedure  indicates  that  the 
f  the  Court  to  refer  depends  upon  the  pleadings  on 
side  or  the  other.  The  reference  is  made  "when  the 
ail  issue  of  fact "  requires  the  examination  of  a  long 
A  reference  for  such  purpose  may — under  our 
Linstitution — be  made  in  any  equity  suit,  when  either 
[leges  facts  showing  an  accounting  to  be  necessary. 
e  allegations  with  reference  to  an  **open,  current  and 
aceotiut,"  are  made  in  the  answer  to  a  bill  in  equity. 
Fendant  was  not  entitled  as  of  right  to  his  trial  by 
Equity  had  acquired  jurisdiction  for  the  purpose  of 
ig  tho  deed  to  have  been  intended  as  a  moiigage,  and 
ureclosure,  even  if  the  matter  of  accounting  was  not 

a  subject  of  concurrent  equity  jurisdiction. 
f  the  order  of  reference  was  broader  than  the  Court 
iorized  to  make,  the  repoi-t  shows  that  the  referees 
1  theoiselves  to  two  questions — the  alleged  account 
!  loatter  of  the  absence  of  plaintiflF  from  the  State. 
ter  question  was  material  only  in  case  there  had  been 
I,  mahial  and  running  account,  and  the  referees  re- 
that  there  never  had  been  such.  No  exception  was 
>  the  report  of  the  referees,  or  to  any  particular  action 
•  part.  As  to  the  other  issues  made  by  the  pleadings, 
irt  heard  all  the  testimony  necessary  JFor  determining 
le,  and  there  is  no  pretense  that  defendant  offered 
testimony  with  respect  to  them. 
oient  affirmed. 
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Department  No.  2. 


(Tiled  April  30,  1881.1 
No.  6513. 
LADD,  Appellant,  vs.   SAMUELS,  Kespon 

JuDOMKNT — Fbaud — AssioNMKNT — ^EviDKNCE.  Action  to  eDJoin  ( 
of  judgment,  on  the  grounds  that  it  had  been  entered  ai 
of  the  claim  upon  wMch  it  was  based,  and  that  it  had  \h 
by  fraud.  There  was  evidence  that  the  judgment  had  be 
entered  pursuant  to  a  stipulation  of  the  parties.  The 
refused  to  enjoin  the  enforcement  of  the  judgment.  E 
Declarations  of  the  assignor  of  a  judgment  made  after  the 
are  not  admis&ible  against  the  assignee.  If  an  assignmei 
of  action  be  in  writing,  the  written  assignment  is  the  best 
what  the  assignment  was. 

Appeal  from  the  Third  District  Court,  San  Fran< 

Burch  &  OriffUh,  for  appellant. 
Leajce  and  Martin,  for  respondent. 

Sharpstein,  J.,  delivered  the  opinion  of  the  Cou: 

On  the  2d  day  of  November,  1874,  respondent 
commenced  an  action  against  the  ap{)ellant  in  th 
Court  of  the  Third  Judicial  District,  in  and  for  tl 
of  Alameda,  to  recover  $854.34,  which  was  alleged 
upon  a  promissory  note,  and  $308.56  for  goods,  wi 
and  $25  paid  by  plaintiff  on  defendant's  order  to 
mouth,  together  with  interest  on  these  several  sumi 

The  appellant,  in  her  answer  to  the  complain 
action,  admitted  the  making  of  the  note,  but  deni 
formation  and  belief  that  there  was  more  than  $500 
her  to  Samuels  at  the  time  of  making  it,  and  upon 
tion  and  belief  denied  the  other  alleged  indebtedi 
the  3d  of  May,  1875,  and  pending  said  action,  n 
Samuels  assigned  to  respondent  Hall  the  claims  and 
sued  upon  in  said  action,  with  a  stipulation  that 
would  prosecute  said  action  to  final  judgment.  Or 
day  of  October,  1875,  upon  the  stipulation  of  tt 
in  open  Court,  a  judgment  was  entered  in  that  actio 
of  the  respondent  Samuels,  and  against  the  app€ 
the  sum  of  $1,000. 

On  the  23d  of  July,  1877,  the  appellant  comm 
action  to  have  the  execution  which  had  been  iss 
the  judgment  entered  upon  said  stipulation  set  as 
said  judgment  decreed  to  be  satisfied  and  extinguis 
to  have  the  respondents,  and  each  of  them,  enjoi 
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:  the  collection  of  it,  and  for  such  further  and  other 
might  be  deemed  just.  The  grounds  upon  which 
F  was  demanded  are  substantially  as  follows: 
tie  claim  or  account  upon  which  said  judgment  was 
i  had  been  fully  settled  and  paid  prior  to  the  ren- 
said  judgment,  and  that  the  plaintiff  did  not  know. 
oe  said  stipulation  for  judgment- was  entered  into, 
claim  had  been  settled  and  paid,  nor  was  it  in  her 

any  ]:>revious  time  thereto  to  ascertain  the  fact, 
the  evidence  of  such  payment  and  settlement  was 
Ij  in  the  knowledge,  possession  and  control  of  said 

**who  fraudulently  concealed,  withheld  and  sup- 
;he  same,  at  and  before  the  rendition  and  entry  of 
ftnent."  And  that  plaintiff  did  not  obtain  informa- 
aid  ))ayment  and  settlement  until  after  it  was  too 
3ve  for  a  new  trial  or  apply  to  the  Court  for  relief. 
ler  alleged  that  the  assignment  from  Samuels  to 

collusive,  and  that  the  latter,  at  the  date  of  said 
nt,  ''had  full  knowledge  of  the  fact  of  the  satisfac- 
aiid  pretended  account  and  of  the  equities  against 
^ent/' 

spoudent  Hall  denied  all  the  equities  of  said  com- 
la  upon  those  issues  the  parties  proceeded  to  trial. 
t  Virus  entered  in  favor  of  tne  defendants.    A  motion 

trial  was  denied,  and  an  appeal  taken  to  this  Court 

judgiuent  and  order  denying  a  new  trial. 
pellaiit  relies  upon  the  **  insufficiency  of  the  evidence 

the  decision  of  the  Court,"  as  a  ground  for  the 
>f  the  judgment  and  order  denying  the  motion  for  a 

and  claims  that  ''the  evidence  establishes  that  at 
if  tlie  entering  of  the  judgment  stipulated  between 
bury,  attorney  for  the  plaintiff;  and  A.  A.  Moore, 
for  the  defendant,  in  tne  case  of  M.  Samuels  ys. 
lild,  for  the  sum  of  $1,000,  the  said  defendant  in 
n,  plaintiff  in  this  action,  had  'fully  paid  and  settled 
tedneRs  claimed,  and  the  fact  of  such  payment  was 
\y  witliiu  the  knowledge  of  said  Samuels,  plaintiff 
ictioii,  and  he  fraudulently  concealed  from  the 
lerein  such  fact  of  settlement  and  payment.     The 

clearly  establishes  that  the  said  A.  A.  Moore, 
for  the  plaintiff,  had  no  authority  from  the  plaintiff 
te  or  consent  to  the  judgment  entered  against  her 
se  of   Samuels  vs.  Ladd,  and  that  said  stipulated 

was  without  her  knowledge,  consent  or  authority, 

ceount  of  payments  taken  from  Samuels'  books  and 

by    him    prove    conclusively  that   she   was    not 
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indebted  to  Samuels  at  the  time  of  said  stipiilation  and 
of  judgment.  The  evidence  establishes  tliat  the  assigx 
made  by  Samuels  to  Hall  was  the  assignment  of  a  tbii 
action,  and  that  same  was  made  after  the  eommencemi 
the  action." 

The  appellant  and  her  daughter  did  testify  on  the 
that  after  the  entry  of  the  judgment  in  Stftiiuels  vs.  j 
Samuels  had  a  conversation  with  the  appellant,  in  wlii 
(Samuels)  stated  that  he  did  not  think  that  appellant 
him  anything,  and  that  he  would  give  her  a  receipt  in 
At  the  request  of  the  appellant,  Samuels  ^ave  an  accoi 
what  appellant  had  paid  him,  and  appellant  s  daughter  * ' 
out  the  items  of  payment  as  he  gave  them  from  his  bi 
The  daughter  testified  that  this  occurred  on  the  16tb  oi 
of  March,  1877.  These  payments  amount  in  the  aggr 
to  something  over  $900,  and  purport  to  have  been  mii 
various  times — the  first  on  the  6tn  of  January,  1873,  au 
last  on  the  5th  of  March,  1874. 

If  Samuels  ever  made  any  such  statement  it  was 
nearly  two  years  after  the  date  of  his  assignment  to 
and  more' than  one  year  after  Hall  testifies  that  he  infc 
appellant  of  said  assignment,  and  was  told  by  her  tlia 
was  all  right,  and  that  she  would  pay  it."  There  were 
circumstances  which  would  justify  the  Court  in  disere* 
the  testimony  in  regard  to  what  had  occurred  betwee 
appellant  and  Samuels  at  the  time  when  it  is  claimed  h« 
her  a  statement  of  payments  made  by  her  to  him,  or  ir 
eluding  that  it  was  simulated.  In  view  of  all  the 
evidence,  we  do  not  think  that  we  would  l)e  wanmnfc 
holding  that  the  Court  below  was  bound  to  believe 
statement  or  any  part  of  it.  And  if  that  Court  Iiad  a 
to  discredit  it,  its  judgment  cannot  be  reversed  on 
gijound.  If,  however,  the  Court  had  been  satisfied 
Samuels  made  those  declarations,  they  were  made  long 
he  had  assigned  the*  judgment  to  Hall,  and  therefore 
not  affect  him.     Samuels  was  not  called  by  either  part] 

Moore,  who  was  the  attorney  of  the  appellant  in  the 
nal  action,  in  which  judgment  was  entered  upon  stipti 
of  the  parties,  testified  that  he  entered  into  that  i^tipii 
with  the  knowledge,  consent  and  authority  of  the  appc 
The  latter  contradicts  this,  which  raises  a  contlict  of  evid 
and  this  Court  never  reverses  an  order  denying  or  grii 
a  new  trial  where  the  evidence  upon  which  it  is  deni 
granted  is  conflicting. 

The  assignment  to  Hall  purports  to  transfer  to  hi 
entire  subject  matter  of  the  action  refeoed  to  in  it,; 
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igpmeiit  was  in  writing,  and  is  the  best  evidence  of  what 
i  inteneied  to  transfer  by  it. 

^e  are  not  satisfied  that  the  evidence  was  insufficient  to 
:ify    the  decision  of  the  Court  betow,  and  it  follows  that 
judt^raent  and  order  appealed  from  must  be  affirmed, 
uclgiiient  and  order  denying  a  new  trial  affirmed. 
STg  concur:  Mjrick,  J.,  Thornton,  J. 


In  the  Superior  Court, 

Umr  AND  CouKTT  OF  8an  Francisco,  State  op  California. 


JOSEPH  EMEBIC  vs.  JUAN  B.  ALVAKADO. 

3r^BB& — PowEits  or,  cndeb  ah  Obdbb  to  Oollbct  Bbnts.  An  order 
m&de,  peudmg  an  jn'tion,  ai^pointing  a  receiver  *'  to  collect  and  receive 
tlie  tenta,  issueB,  nrtd  prnfitHi  of  the  lands  and  premises  described  in 
tlie  complaint  in  this  aetion  [from  co-tenants]  during  the  pending 
Uierefif,  with  jiutbority  to  dovise  and  let  the  said  land  and  premises  in 
Rnitabl^  and  eonvcui^'ut  parcels,  and  collect  and  receive  the  rents 
tlier«of,  and  to  apply  the  same,  or  so  much  thereof  as  may  be  neces- 
iiary,  to  the  paytaent  of  the  taxe«  imposed  and  now  or  hereafter  to 
l)e<*o^e  due  thereon,  mid  otherwise  so  dispose  of  said  rent  and 
p>Tollts,  atid  to  pay  taxes  and  other  proper  charges  and  expenses  as 
tbe  Court  may  direct,  or  aa  niaSjr  be  agreeable  to  law,  and  with  all  the 
po^'ers  and  dutiGS  of  receivers  in  like  cases,"  confers  no  power  on  the 
z'eceiver  to  compel  penjona  in  possession  to  take  out  leases  and  pay 
for  the  use  and  occupation  of  the  lands,  nor  to  take  away  the  posses- 
sion of  Buch  co-tcnantfl. 

jC/luT-e,  Ditiiu'lb'  S  Plaimnce,  Bfiodes  d)  Barstow,  and  T.  H, 
11^  appeared  fur  the  receiver. 
S.  HrooH^  for  defendant,  opposed  the  motion. 

L  tU^  IHth  of  November,  1878,  the  late  Fifteenth  District 
►t,  in  which  the  above  entitled  action  was  then  pending, 
*  aji  order  appoiDtiu^'  L.  C.  Whittonmeyer  receiver,  **  to  col- 
£i,iicl  receive  the  rents,  isifiues  and  profits  of  the  lands  and 
LXseH  described  in  tlie  complaint  in  this  action,  during  the 
ixi^  thereof,  witli  autlionty  to  devise  and  let  the  said  land 
premises  in  mnliible  and  convenient  parcels,  and  collect  and 
%'«  tlie  rents  thereof^  Jiud  to  apply  the  same,  or  so  much 
tof  a«  may  be  iiecesKarvj  to  the  payment  of  the  taxes  im- 
3,,  and  now  or  hereafter  to  become  due  thereon,  and  other- 
so  dispoHe  of  said  rent  and  profits,  and  to  pay  taxes  and 
-  proper  ehar^'cs  and  expenses  as  the  Court  may  direct,  or 
£i,V  be  agreeable  to  law,  and  with  all  the  powers  and  duties 
<3^iver8  in  like  cases/" 
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At  the  time  this  order  was  made,  some  of  the  land  ^ 
pied,  but  most  of  it  was  held  by  persons  who  must 
this  stage  to  be  tenants  in  common  of  the  rancho,  alt 
deny  the  relation,  and.  who  had  possession  of  ape 
After  the  order  was  made,  many  of  the  occupants 
from  the  receiver  of  the  portions  occupied  by  then 
rent  to  him  ^t  a  rate  fixed  by  him  for  all  the  co-tenan 
refused  to  pay  said  rent,  or  give  up  their  possession,  e 
receiver  or  to  the  persons  to  whom  he,  after  such  ref 
their  lands.  Among  these  was  IVIrs.  Jacob  M.  Tewks 
present  proceeding  is  to  compel  her  to  account  I 
over  to  the  receiver  the  rents  and  profits  of  the  land 
and  claimed  by  her,  from  the  date  of  the  order,  an< 
pf  assistance  to  place  her  in  possession,  and  to  have  h< 
ifor  contempt  in  disobeying  the  order. 

1.  It  is  evident  that  the  receiver  derives  his  powe: 
order  appointing  him,  and  from  no  other  source,  and 
no  other  powers  than  are  therein  given.  It  is  plai 
his  powers  cannot  in  this  proceeding  be  in  any  way  < 
a  change  in,  or  amendment  of,  the  order.  For  it 
large  number  of  other  parties  to  the  suit,  who  hav 
brought  in  upon  this  motion,  and  who  are  entitled  to  s< 
notice  before  any  change  can  be  made  in  an  order  aflFe 
The  question,  therefore,  is  one  of  interpretation  of  t 

2.  The  first  branch  of  the  motion  is  as  to  the  auth 
receiver  to  compel  the  parties  to'accept  leases  and  U 
As  has  already  been  stated,  th^  receiver  was  appoint4 
lect  and  receive  the  rents,  issues,  and  profits  of  the 
premises,  *  *  with  authority  to  demise  and  let  th 
and  premises  in  suitable  and  convenient  parcels,  and 
rents  thereof." 

It  will  be  observed  that,  aside  from  the  power  to 
the  sums  collected  (which  is  not  material  to  the  ii 
only  powers  given  in  trust  are  to  devise  and  let  the 
collect  and  receive  tlie  rents,  issues,  and  profits  ther€ 
is  clearly  nothing  in  the  order  requiring  persons  in 
to  take  leases  from  the  receiver,  if  they  do  not  choos 
nor  would  the  Court  have  had  the  power  to  make  sucl 
ment.  It  may  be  assumed  that  it  could  require  then 
der  their  possession,  and  that  the  receiver  could  there 
leases  to  such  persons  as  should  agree  to  take  then 
plain  that  the  Court  could  not  force  them  to  enter  int 
against  their  will,  and  the  order  does  not  undertak 
nor  is  there  anything  in  the  order  requiring  them  t 
for  their  lands  without  taking  leases.  To  require  th 
rent  for  future  occupation  of  their  lands  would  not  1 
in  effect  from  requiring  them  to  take  leases  therefor, 
is  nothing  in  the  order  which  can  be  construed  as  a  r 
that  any  person  shall  j^ay  rent.     No  amount  of  rent  i 
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me  word  as  to  who  shall  pay.  How  can  it  be  said  that 
is  rf  (juired  to  pay  rent  by  an  order  which  does  jiot 
or  directly  or  indirectly  refer  to,  the  persons  who  are 
but  kaves  them  entirely  xmknown,  and  fixes  no  rent 
e  nil  known  persons  are  to  pay? 

ontf  nded  in  this  connection  that  no  order  speaks  of 
anil  of  "  issues  and  profits/' and  that  the  two  things 
ent.  It  may  be  so;  but  the  words  are  used  in  the  same 
)ii,  iind  the  order  contains  no  greater  requirements  as  to 
liaD  it  does  in  relation  to  the  other. 
yf  think,  therefore,  that  under  the  order  the  parties  can 
'lied  to  sign  leases  and  to  pay  for  the  use  and  occupa- 
iie  land ;  and  so  far  as  the  motion  is  based  upon  those 
it  rnuf^t  fail. 

is  toQtended,  however,  on  behalf  of  the  receiver,  that 
'  authorizes  him  to  take  possession  of  the  premises,  and 
^o-teiiants  ought  to  have  surrendered  their  possession 
od  should  be  compelled  to  do  so  now,  and  be  punished 
avin^  done  so  before. 

^ady  stilted,  all  the  power  which  is  given  to  the  receiver, 
is  *  *  to  collect  and  receive  the  rents,  issues  and  profits 
mds  described  in  the  complaint  in  this  action*  during 
eiicy  thereof,  with  authority  to  demise  and  let  the  said 
ju  einiges  in  suitable  and  convenient  parcels,  and  collect 
ve  the  rents  thereof. "  It  is  obvious  that  power  to  take 
n  of  the  lands  away  from  the  co-tenants  is  not  expressly 
f  Huvh  power  exists  it  must  be  implied,  and  it  is  in- 
r  iir^aied  that  such  power  is  to  be  implied  from  the  use 
trd  '  demise;"  that  that  word  **  carries  with  it  the  power 
ind  maintain  the  lessee  in  possession;"  and  cases  are 
eh  hold  that  an  action  of  covenant  can  be  maintained 
agreement  to  **  devise  and  let"  property  if  possession 
►een  delivered  to  the  lessee.  (See  Noakea'  case,  4  Coke 
Holder  vs.  Taylor,  Hobart  12;  Line  vs.  Stephenson,  4 
C.  ti78.)  But  I  do  not  think  that  the  same  rules  are  to 
3d  in  the  construction  of  judgments  and  orders  of  a 
justice,  which  are  supposed  to  be  carefully  framed  by 
BrHons,  as  to  to  the  construction  of  the  agi'eements  of 
hieh,  in  the  majority  of  instances,  are  loose  and  informal. 
brinr^  myself  to  turn  out  the  co-tenants  of  the  rancho 
'  suc'li  implication.  If  such  power  was  to  be  exemsed 
ceiver,  it  should  have  been  expressly  given. 
srda,  **  with  all  the  powers  and  duties  of  receivers  in 
J,'*  only  give  such  powers  as  are  incidental  to  the  po^wers 
which,  as  we  have  seen,  do  not  include  those  contended 
8  motion.  That  these  general  words  carry  incidental 
ily  seems  to  be  assented  to  by  the  able  counsel  for  the 
a8  no  argument  has  been  founded  on  them. 
ejected,  however,  that  the  order  appointing  the  receiver 
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must  be  taken  to  convey  some  powers,  and  that  "  it  is  i^ 
that  he  was  appointed  for  the  mere  purpose  of  dein 
lands  in  the  possession  of  those  parties,  who  were  will 
the  lands  might  be  demised  for  the  purpose  of  raising  a 
the  objects  contemplated  by  the  order.  No  judicial  a 
order  was  requisite  for  that  purpose. " 

But  in  the  argument  of  this  motion  it  was  stated  wit 
worthy  candor  by  Mr.  Hittell,  of  counsel  for  the  rece 
one  of  the  leading  attorneys  in  the  partition  suit,  iha 
time  the  order  was  made  it  was  supposed  that  all  the  a 
would  be  willing  to  accept  leases  at  a  uniform  and  Iot^ 
the  advancement  of  the  common  welfare;  and  I  can  < 
how  they  might  more  readily  agree  upon  a  person  desit^ 
the  Court,  than  to  choose  one  of  their  own  number;  ; 
are  at  liberty  to  go  outside  of  the  order  itself  to  find  a 
in  the  circumstances  of  the  case  and  the  situation  of  tbi 
I  think  the  suggestion  of  Mr.  Hittell  is  the  true  salutii 
dificulty. 

The  view  I  have  taken  of  the  case  renders  it  unnec 
determine  whether  the  Court  has  power  to  require  tlie  c 
in  possession  to  surren«ier  their  possession  if  a  reeeiv 
pointed  by  the  Court.  I  leave  that  question  undetermi 
as  stated  in  the  beginning,  I  would  not  entertain  an  a^ 
so  to  enlarge  the  powers  of  the  receiver,  unless  all  part 
ested  had  notice. 

April  6,  1881. 

Supreme  Court  of  the  United  States 

October  Term.  1880. 


No.  149. 

MAKTHA  J.  BENNETT,  Administratrix  of  JOHN  BE 
Deceased,  Plaintiff  in  Error, 
vs.   . 
THE  LOUISVILLE  AND.  NASHVILLE  RAILROJ 

LlABILITT    OP    OWNEE    OP    PbBMISES    TO    PbBSONS    LaWPULLT     Em 

Injubies  occasioned  by  Unsape  Condition  op  same.  Th 
occupant  of  land  who,  by  invitation,  express  or  implied, 
leads  others  to  come  upon  his  premises,  for  any  hiwia 
is  liable  in  damages  to  such  persons — they  using  due  ca 
juries  occasioned  by  the  unsafe  condition  of  the  land 
proaches,  if  such  condition  was  known  to  him  and  not  to 
was  negligently  suffered  to  exist,  without  timely  notice  to 
or  to  those  who  were  likely  to  act  upon  such  invitation. 

In  error  to  the  Circuit  Court  of  the  United  States  foi 
trict  of  Kentucky. 
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[ice  Harlan  delivered  the  opinion  of  the  Court: 
,  writ  of  eiTor  to  the  Circuit  Court  of  the  United  States 
iti-iL't  of  Kentucky. 

Du  was  commenced  by  a  petition  framed  in  accordance 
entuckv  Code  of  Practice  in  civil  cases.  Its  object  is 
damages  for  personal  injuries  alleged  to  have  resulted 
geiiee  or  want  of  proper  care  on  the  part  of  the  agents, 
tnd  employes  of  a  railroad  corporation  engaged  in  the 
I  ti-anftporting  freight  and  passengers  for  hire.  The 
[IB  twiee  amended,  and  to  it,  as  amended,  a  demurrer 
osed,  and  being  sustained,  judgment  was  given  for  the 
After  judgment  the  plaintiff  died,  and  the  action  was 
this  Covirt  in  the  name  of  his  personal  representative. 
trollin^r  <iuestion  before  us  is  whether  the  petition  and 
petitions  make  out  a  cause  of  action  against  the  com- 
be averments  in  the  pleadings,  and  for  the  purposes  of 
as  preset  ied,  we  must  assume  the  existence  of  the  fol- 

ear  187 iJ  the  deceased  was  a  passenger  on  the  cars  of 
lant  coijipany  from  Vernon  to  Danville  in  the  State  of 
At  the  last  named  place  he  left  the  train  for  the 
f  takin*^  the  steamer  Rapidan,  which  belonged  to  the 
J  and  Tennessee  River  Packet  Company,  and  was  en- 
tlie  iiavitration  of  that  river.  Its  customary  place  of 
n-  Danville  and  immediate  vicinity,  on  that  side  of  the 
at  a  wliarf-boat,  moored  at  or  against  a  lot,  within  a 
red  yards  of  the  railroad  station.  Between  the  railroad 
aud  tlie  packet  company  there  was,  at  the  time,  an 
ent  or  contract,  by  tne  terms  of  which  each  party  en- 
mnmnity  of  interest  (in  what  proportion  it  is  not  stated) 
eight  and  passenger  traffic  at  that  point.  They  were 
at  liberty  to  sell  through  tickets,  and  give  through 
kling,  o\  er  their  respective  lipes.  Both  the  wharf  and 
ere  awued  by,  and  were  under  the  exclusive  control  of, 
ad  ("oniimny.  The  former  was  used  by  the  company 
>ublic  for  storing  Ifreight,  and  as  a  convenient  place  for 
ng  uf  steamboats  navigating  the  river.  The  lot  had 
^haned  and  used  by  the  company  in  connection  with  the 
it,  for  the  purpose  of  facilitating  its  passenger  business, 
»  for  the  receipt  and  discharge  of  freight  coming  from 
to  the  railroad,  or  going  from  the  railroad  to  the  river. 
use  of  its  whai-f-boat  and  landing,  the  railroad  companj^ 
beDetit  and  compensation.  To  further  facilitate  their 
id  passenger  business,  the  railroad  company  had  erected 
tained  upon  such  lot,  in  front  of  the  wharf-boat,  a  large 
d*depot.  about  240  feet  in  length,  and  twenty  feet  in 
the  f*entre  of  which  was  a  room  or  apartment  containing 
?,  wliicii  was  used  for  the  purpose  of  hauling  freight  to 
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and  from  the  river  by  means  of  flats  or  cars  drawn  I 
railroad  tracks.  These  cars  were  pulled  up  the  bank 
(of  which  there  were  four,  two  on  each  side  of  the  en 
left  in  the  floor  of  the  depot.  These  spaces  or  hate 
they  are  called,  were  about  eleven  feet  in  extent,  ai 
from  the  river  side  of  the  depot  nearly  to  its  centre. 

The  customary,  and  indeed  the  only  safe,  available 
venient  route  for  persons  passing  from  Danville  to  the 
landing,  was  along'a  planjc-way  (on  each  side  of  which 
was  low  and  marshy)  put  down  by  the  railroad  comj 
600  yards  in  length,  extending  from  Danville  along  a 
"of  the  railroad,  and  terminating  at  or  near  the  nortl 
the  depot;  thence  up'  a  flight  of  steps  to  the  depot 
across  the  floor  of  the  depot  towards  its  southern  e\ 
down  a  flight  of  steps  located  between  two  of  the  hat< 
the  wharf -boat,  over  a  macadamized  or  gravel  way, 
railroad  company  had  constructed  for  the  convenien 
going  upon  business  to  or  from  the  steamboat  lane 
custom  of  travelers,  passing  between  the  railroad  stati 
ville  and  the  steamboat  landing,  to  use  as  a  foot-wa> 
road,  the  depot  floor,  and  the  macadamized  way  leac 
wharf -boat,  was  not  only  a  necessary  one,  but  was  kn< 
permitted  l3y  the  company.  •  There  was  no  path,  or  s 
yenient  way  around  the  shed-depot  to  the  wharf. 

Such  was  the  sitimtion  when  the  deceased  reached  ] 
the  cars  of  the  company.  He  stopped  at  a  hotel  t< 
coming,  that  night,  of  the  steamer  Rapidan,  whose  u 
of  arrival  at  the  landing  were  known  to  the  railroad 
Some  time  after  midnight  the  steamer  reached  the  vici 
landing,  and,  by  whistle,  signaled  for  landing  at  the  \ 
Deceased  started  from  the  hotel  for  the  steamboat,  i 
pose  of  prosecuting  his  journey,  taking  with  him  a  light 
He  went  upon  the  plank-way  leading  to  the  shed-dej 
been  informed  by  the  landlord  that  that  was  the  prop 
take.  He  had  proceeded  but  a  short  distance  wher 
extinguished  the  light,  and  fearing  the  boat  would  in 
depart,  and  being  able  to  see  the  planlc-way,  he  proce< 
depot  (which  was  unlighted),  and  passing  up  the  s 
northern  end,  he  attemptied  to  cross  the  floor  in  the  d 
the  steps  at  the  southern  end,  leading  down  to  the  ma 
or  gravel  way  we  have  described.  He  was  unaware  oi 
ence  of  the  openings  or  hatch-holes  in  the  depot  floor 
other  obstruction  or  danger  in  his  path,  and,  although 
care,  he  fell  through  one  of  the  hatch-holes  (which 
left  uncovered  and  unguarded  for  some  time  before),  d 
tance  of  at  least  five  feet,  upon  the  cross-ties  and  rail 
By  the  fall  his  left  ankle  and  foot  were  broken  anc 
causing  severe  and  permanent  injury,  attended  by  8i< 
long  confinement  to  his  bed.     The  demurrer  concede 
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v^ere  a^rare  as  well  of  the  condition  of  the  hatch-holes 
pot  ^oor  as  that  such  condition  was  iinsafe  and  dan- 
the  traveling  public. 

right  to  revive  this  action  in  the  name  of  the  personal 
itive  of  Bennett  seems  to  be  clear  under  the  laws  both 
ky  aud  Tennessee,  by  each  of  which  States  the  dfefend- 
aiiy  was  incorporated,  and  in  the  latter  of  which, 
he  injuries  for  which  damages  are  claimed.  (Ky,  Gen, 
Tmnessee  Code,  §  2846.) 

facts  disclosed  by  the  pleadings,  and  by  the  demurrer 
U)  exist,  seem  to  bring  this  case  within  the  rule — 
)  juHtiee  and  necessity,  and  illustrated  in  many  adjudged 
he  American  Courts—that  the  owner  or  occupant  of 
by  invU^tioriy  express  or  implied,  induces  or  leads 
come  upon  his  premises,  for  any  lawful  purpose,  is 
iama^L^es  to  such  persons — they  using  due  care — for 
ccai^ioned  by  the  unsafe  condition  of  the  land  or  its 
8,  if  8iich  condition  was  known  to  him  and  not  to  them, 
i6gli;^^eutly  suffered  to  exist,  without  timely  notice  to 
»  or  to  those  who  were  likely  to  act  upon  such  invitation. 
Co.  \n.  Harming y  15  Wall.  659;  Garleton  vs.  Fran- 
I  auf^  Sieel  Co.,  99  Mass.  217;  Swemy  vs.  Old  Col,  10 
t;  Wharton's  Law  of  Negligence,  §  349  to  352;  Cooley 
J04-T,  and  authorities  cited  by  those  authors.)  The  last 
thor  says  that  when  one  "expressly  or  by  implication 
leru  to  come  upon  his  premises,  whether  for  Dusiness 
other  purpose,  it  is  his  duty  to  be  reasonably  sure  that 
inviting  them  into  danger,  and  to  that  end  he  must 
trdiriaiy  care  and  prudence  to  render  the  premises 
r  safe  for  the  visit. " 

i  LH  hIho  illustrated  in  many  cases  in  the  English  Courts, 
hich  it  may  be  well  to  examine.  One,  referred  to  Ijy 
in  Railroad  vs.  Hanning,  is  Corby  vs.  Hill,  4  Scott's  C. 
\,  S.,  502.  That  was  an  action  for  an  injury  sustained 
in  tiff  while  traveling  upon  a  private  way  leading  from 
?  road  to  a  certain  building,  and  over  which  parties 
easioii  to  visit  such  building  were  likely  to  pass,  and 
domed  to  pass,  by  leave  of  the  owners  of  the  soil.  The 
ne^'ligently  obstructed  the  way  by  placing  thereon 
terialK  without  giving  notice  or  warning  of  the  obstruc- 
ht  or  other  signal,  and  by  reason  thereof  the  plaintiffs 
drive  ri  against  the  obstruction,  and  injured.  One  of 
[vas  timt  the  defendant  had  placed  the  materials  on  the 
le  license  or  consent  of  the  owners  of  the  soil.  Upon 
ent  of  the  case,  counsel  for  the  defendant  contended 
wnei-s  of  the  soil,  and  consequently,  also,  any  person 
ve  or  license  from  them,  might,  as  against  any  other  per- 
the  wKy  by  the  like  leave  and  license,  place  an  obstruc- 
m  without  incumng  responsibility  for  injury  resulting 
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therefrom,  unless  in  the  case  •where  an  allurement  or  ii 
was  held  out  to  such  other  person  to  make  use  of 
Upon  the  general  question,  as  well  as  in  response  to 
ment,  Cockburn,  C.  J.,  said:  " It  seems  to  me  that  th« 
from  which  the  learned  counsel  seeks  to  distinguish  i 
case  now  before  us.  The  proprietors  of  the  soil  he 
allurement  whereby  the  plaintiff  was  induced  to  come 
place  in  question;  they  held  out  this  road  to  all  perso 
occasion  to  proceed  to  the  asylum  as  the  means  of  accei 
*  *  Having,  so  to  speak,  dedicated  the  way  to  su 
general  public  as  might  have  occasion  to  use  it  for  tha 
and  having  held  it  out  as  a  safe  and  convenient  mode 
to  the  establishment,  without  any  reser\ation,  it  was  i 
tent  for  them  to  place  thereon  any  obstruction  cal< 
render  the  road  unsafe,  and  likely  to  cause  injury  to 
sons  to  whom  they  held  it  out  as  a  way  along  which  t 
safely  go.  If  that  be  so,  a  third  person  could  not  acquir 
to  do  so  under  their  license  or  permission.'*  In  the  i 
Williams,  J.,  said:  **I  see  no  reason  why  the  plaini 
not  have  a  remedy  against  such  a  wrong-doer,  just  as 
the  obstruction  had  taken  place  upon  a  public  road.  G 
and  justice  require  that  he  should  have  a  remedy,  ai 
no  authority  against  it."  Willes,  J.,  remarked:  "The 
has  no  right  to  set  a  trap  for  the  plaintiff.  One  who  c< 
another's  land  by  -the  owner's  permission  or  invital 
right  to  expect  that  the  owner  will  not  dig  a  pit  t 
permit  another  to  dig  a  pit  thereon,  so  that  person 
coming  there  may  receive  injury." 

Another  case,  often  cited,  is  Chapman  vs.  Rothwell, 
El.  168.  The  declaration  there  charged  that  the  defe 
in  possession  and  occupation  of  a  brewery  office,  an 
leading  thereto  from  the  public  street,  used  by  him  for 
tion  of  customers  and  othei-s  in  his  trade  and  busi 
brewer.  The  passage  was  the  usual  and  ordinary  me 
gress  and  egress  to  and  from  the  office,  from  and  to 
street.  The  defendant  negligently  permitted  a  trap-<3 
floor  of  that  passage  to  be  and  remain  open,  with 
properly  guarded  and  lighted.  The  plaintiff's  wife  hi 
the  brewery  office  as  a  customer  in  the  defendant's  bus 
was  walking  along  the  passage  on  her  return  to  the  pul 
when  she  fell  through  the  trap-door  and  was  injured  f 
Upon  the  argument  counsel  for  defendant  insisted  thj 
appeared  showing  it  to  be  the  duty  of  the  defendant  t 
trap-door  closed.  To  this  Erie,  J.,  replied,  with  the  e 
Lord  Campbell,  C.  J. :  **  If  you  invite  a  customer  to  coi 
shop,  and  leave  a  pitfall  open,  or  a  large  iron  peg  in  1 
the  floor  over  which  the  customer  is  likely  to  tread,  is 
duty  and  a  breach  if  accident  ensues?"  The  Court i 
a  distinction  between  the  case  of  a  mere  visitor,  |is  in  Si 
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L  H.  &  N.  247,  and  a  customer,  who,  as  one  of  the  pub- 
vited  for  the  purposes  of  business  carried  on  by  the 
occupier  of  the  premises. 

ermaur  vs.  Dames  (L.  R.,  1  C.  P.  288,  and  L.  R.,  2  C, 
he  Court,  referring  to  the  class  of  persons  who  visit 
upon  business  which  concerns  the  occupier,  and  upon 
ttion,  express  or  implied,  said  that  it  was  a  settled  law 
iitor  of  that  class,  '^  using  reasonable  care  on  his  part  for 
safety,  is  entitled  to  expect  that  the  occupier  shall,  on 
use  reasonable  care  to  prevent  damage  from  unusual 
hich  he  knows  or  ought  to  know;  and  that,  where  there 
ce  of  neglect,  the  quisstion  whether  such  reasonable  care 
taken, 'by  notice,  lighting,  guarding,  or  otherwise,  and 
there  was  contributory  negligence  in  the  sufferer,  must 
Qined  by  a  jury  as  a  matter  of  fact." 
waster  Canal  Company  vs.  Panaby,  11  Ad.  &  El.  242, 
bs  the  case  of  a  company  making  a  canal  for  their  profit, 
ing  it  to  the  public  use  on  payment  of  tolls,  it  was  held 
ichequer  Chamber  that  the  common  law,  in  such  a  case, 
a  duty  upon  the  proprietor,  not  perhaps  to  repair  the 
absolutely  free  it  from  obstructions,  but  to  take  reason- 
,  so  long  as  they  kept  it  open  for  the  public  use  of  all 
to  navigate  it,  that  they  may  navigate  it  without  danger 
Blves  or  property, 
me  principle  was  applied  by  the  Exchequer  Chamber  in 

TrvMees  of  (he  Liverpool  Docks,  3  H.  &  N.  173.  That 
kction  by  the  owners  of  a  ship  to  recover  for  an  injury 
the  cargo  by  reason  of  the  slnp,  when  entering,  having 
l>ank  of  mud  carelessly  and  negligently  left  in  and  about 
nee  to  the  dock.  The  defendants  were  not  individually 
by  the  operations  of  the  company  of  which  they  were 
but,  by  statute,  were  bound,  as  such  trustees,  to  apply 
received  in  maintaining  the  docks,  and  in  paying  the 
bracted  in  making  them.  The  Court,  speaking  by  Col- 
.,  held,  that  whether  the  defendants  received  the  tolls 
aeficiary  or  a  fiduciary  purpose,  the  knowledge,  upon 
t,  that  the  entrance  to  the  dock  was  dangerous,  imposed 
>m  the  duty  of  closing  the  dock  against  the  public,  as 
hey  became  aware  of  its  unsafe  condition;  that  they  had 
with  a  knowledge  of  its  condition,  to  keep  it  open  and 
the  vessel  in  question  into  the  peril  which  they  knew  it 
ounter,  by  continuing  to  hold  out  to  the  public  that  any 
the  payment  of  the  tolls  to  them,  might  enter  and  navi- 
dock, 
idgment  was  affirmed  upon  full  consideration  in  the 

Lords,  11  H.  L.  Cases,  686.  In  the  opinion  there  de- 
y  Mr.  Justice  Blackburn,  on  behalf  of  all  the  Judges  who 
le  argument,  among  whom  were  Lords  Cran worth, 
iale  and  Westbury,  it  was  said:  '*For  a  body  corporate 
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never  can  either  take  care  or  neglect  to  take  care,  except 
its  servants;  and  (assuming  that  it  was  the  duty  of  the 
to  take  reasonable  care  that  the  dock  was  in  fit  state) 
clear  that  if  they,  by  their  servants,  had  the  means  of 
that  the  dock  was  in  an  unfit  state,  and  were  ne 
ignorant  of  its  state,  they  did  neglcjct  this  duty,  and  did 
reasonable  care  that  it  was  fit. " 

We  forbear  further  citation  of  authorities.     It  is  cleai 
rule  which  obtains  in  the  English  Courts  is  in  harmony 
generally  recognized  in  the  Courts  of  this  country. 

That  upon  the  case  as  made  by  the  pleadings  the 
company  is  liable  in  damages  none  of  us  entertain  ai 
As  the  deceased  did  not  purchase  from  the  railroad  cc 
through  ticket,  but  only  a  ticket,  over  its  line,  from  "V 
Danville  Station,  it  may  be  argued  that  the  relation  of  ca 
passenger,  which  existed  between  him  and  the  comp 
minated  when  the  latter  left  the  train  at  Danville  Sta 
consequently,  that  there  was  no  breach  of  the  compai 
tract  of  transportation.  But  there  was,  nevertheless, 
of  legal  duty  or  obligation  for  which,  as  property  ov 
railroad  company  is  responsible. 

It  cannot  be  pretended  that  Bennett,  at  the  time  hi 
jured,  was,  in  any  sense,  a  trespasser  upon  the  premis 
company.  Nor  is  this  case  like  many  cited  in  the  books 
passive  acquiescence  by  the  owner  in  the  use  of  his  pre 
others.  Nor  is  it  a  case  of  mere  license  or  permissio 
owner,  without  circumstances  showing  an  invitation  ext< 
an  inducement,  or  in  the  language  of  some  of  the  < 
allurement,  held  out  to  him  as  one  of  the  general  pub! 
sometimes  difficult  to  determine  whether  the  circumstan 
a  case  of  invitation,  in  the  technical  sense  of  that  word 
in  a  large  number  of  adjudged  cases,  or  only  a  case 
license.  **  The  principle,"  says  Mr.  Campbell,  in  his  Ti 
Negligence,  ''appears  to  be  that  invitation  is  inferrc 
there  is  a  common  interest  or  mutual  advantage,  while 
is  inferred  where  the  object  is  the  mere  pleasure  or  I 
the  person  using  it. 

As  each  case  must  largely  depend  upon  its  special  cir 
ces,  we  shall  not  attempt  to  lay  down  a  general  rule 
subject.  It  is  quite  sufficient  to  say  that  no  difficulty  of 
ination  exists  in  the  case  before  us.  This  is  the  case  of  t 
going  upon  a  way  which  had  been  constructed,  and  w 
tained  by  a  railroad  company,  in  part  for  its  own  be 
profit,  to  be  used  by  all,  without  distinction,  who  dea 
purposes  of  business,  to  pass  to  and  from  the  company 
boat,  moored  at  an  established  landing  upon  a  public  i 
river.  The  deceased,  when  injured,  was  using  the  prei 
some  of  the  verj'  pui-poses  for  which  they  had  been  appr 
and  to  which  they  had  been,  so  to  sj)eak,    dedicatee 
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They  were  so  situated,  with  reference  to  the  river,  &nd 
ccupied  and  controlled  by  the  company  as  not  only  to 
nr  use  by  the  public,  but,  in  a  sense,  to  compel  those 
asinesa  at  the  river  landing,  to  abandon  such  business, 
proi^eciition  to  pass  over  the  route  through  the  shed- 
t  was,  therefore,  the  plain  duty  of  the  company  to  take 
;autiaiis,  fi-om  time  to  time,  as  ordinary  care  and  pru- 
idd  suggest  to  be  necessary  for  the  safety  of  those  who 
ion  to  une  the  premises  for  the  purposes  for  which  they 
appropriated  by  the  company,  and  for  which,  with  its 
e  and  permission,  it  was  commonly  used  by  the  public. 
•  all  uf  opinion  that  the  pleadings,  though  somewhat 
aijtl  arj^aimentative,  state  facts  sufficient  to  require  an 
om  the  defendant..  It  is  a  case  peculiarly  for  the  con- 
i  of  a  jiirv  of  practical  men,  who,  under  proper  instruc- 
1  best  ascertain  to  what  extent,  if  at  all,  under  the 
uees  actually  existing,  the  railroad  company  was  negli- 
iie  tliHcbsirge  of  any  duty  or  obligation  imposed  by  the 
bow  far,  if  at  all,  the  deceased  was  wanting  in  due  care 
occasion  when  he  was  injured. 

rd  a^^aiiist  misapprehension,  it  is  proper  to  remark  also 
lust  not  l>e  understood  as  making  the  plaintiff's  right 
y  dependent  upon  ptooi  of  every  single  fact  averred  in 
ings,  or  which  has  been  recited  in  this  opinion.  We 
idered  the  case  in  the  light  of  the  facts,  as  averred,  and 
3murrer  conceded  to  exist.  Upon  the  trial,  after  issue 
e  Court  will  have  no  difficulty,  in  view  of  what  we  have 
etenntniog  whether  the  case,  as  actually  presented  to 
shows  a  breach  of  duty  or  legal  obligation  upon  the 
he  railroad   company,  for  which  it  may  be  liable  in 

dguient    is  reversed,   and  the  cause  remanded  with 
to  overrule  the  demurrer,  and  for  further  proceedings 
nity  with  this  opinion. 


Abstract  of  Eecent  Decisions. 


.  CmCTJIT  COURT— DISTRICT  OF  OREGON. 

moy,  A  sidt  arises  out  of  a  law  of  the  United  States 
controversy  involved  in  it  turns  upon  the  proper  Con- 
or application  of  such  law;  and,  therefore,  a  suit  by 
'  of  a  vessel  authorized  to  engage  in  the  coasting  trade 
Willaniet  River,  and  by  riparian  owners  thereon,  to  en- 
re  cti  on  of  a  bridge  over  said  river  at  Portland  as  being 
iU  of  the  Act  of  Congress  under  which  said  vessel  was 
^nd  licensed,  and  the  Act  of  Congress  (11  Stat.  383)  de- 
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daring  said  river  a  free  and  common  highway,  arises  i 
laws,  whether  the  plaintiffs  are  entitled  to  the  relief 
not. — Hatch  et  al.  vs.  The  Willamet  Iron  Bridge  Gompa 
28,  1881. 

Navigable  Waters — Control  of.  The  power  of  C< 
regulate  commerce  (Con.,  Art.  I,  Sec.  8)  includes,  to\ 
poses  of  commerce,  conixol  of  all  the  navigable  wat 
United  States  which  are  accessible  from  a  State  other 
one  in  which  they  He;  and  for  this  purpose  they  are  t 
of  the  nation,  and  subject  to  the  legislation  of  Congrei 
particular  affecting  tlieir*  navigability  or  use  as  instr 
means  of  Congress. — Id, 

Bridges — Navigable  Waters.  The  State  has  the  s 
to  bridge  the  waters  within  its  limits,  but  this  power 
to  the  power  of  Congress  to  prevent  obstructions  to 
being  placed  in  such  waters  within  the  State,  and  accee 
without  it;  and  therefore,  in  the  absence  of  legislatio 
gress  to  the  contrary,  a  State  may  dam  or  otherwise  ol 
navigable  waters  within  its  limits  at  pleasure. — Id, 

Congressional  Action  —  Construction  of.  The  Act 
gress  authorizing  a  vessel  to  engage  in  the  coasting  tn 
a  State  are  construed  as  not  manifesting  an  intention 
part  of  Congress  to  interfere  with  the  power  of  the  St 
struct  the  navigable  waters  within  its  limits,  but  only 
ize  their  navigation  by  such  vessel  for  the  purposes  of  e 
so  long  as  they  are  navigable. — Id, 

Idem.  The  provision  in  Section  2  of  the  Act  of  Fel 
1859  (11  Stat.  383),  admitting  Oregon  into  the  Union, 
clares  that ''  all  the  navigable  waters  of  said  State  sha 
mon  highways,  and  forever  free  V  to  all  the  citizens  of  1 
States,  is  paramount  to  a  law  of  the  State  authorizing 
to  be  erected  across  the  Willamet  River;  and,  therefo 
bridge  as  proposed  to  be  constructed  will  materially 
obstruct  the  free  navigation  of  said  river,  it  is  unlawf i 
parties  constructing  it  may  be  enjoined  at  the  suit  c 
owners  injured  thereby. — Id. 

Injunction  Granted.  A  preliminary  injunction  grai 
strain  the  building  of  a  bridge  over  the  Willamet  wit! 
only  100  feet  on  either  side  of  the  pivot-pier,  under  tl 
ity  of  an  Act  of  the  State  Legislature  authorizing  thi 
of  such  bridge,  with  a  good  and  sufficient  draw  of  not 
100  feet,  upon  evidence  showing  that  such  a  bridge  w< 
rially  obstruct  the  navigation  of  the  river,  because  sai 
not  absolutely  authorize  a  bridge  with  a  di-aw  of  only 
and  if  it  did,  it  was  in  conflict  with  the  Act  of  Congre 
ruary  14,  1859  (supra),  declaring  the  river  a  free  anc 
highway,  and  therefore  it  is  void. — Id. 
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May  21,  1881. 


No.  13. 


Supreme  Court  of  California. 


Department  No.  2. 


[FUed  April  29,  1881,] 
No.  6857. 

KELLOiaG,  Appellant, 
vs. 
CIFIC  BOX  COMPANY  et  al..  Respondents. 

T  Note— Protbst— Notice — Cebtiticatb  of  Notabt—Indobsbb 
vtDBMcR.  A  certificate  of  a  notary  attached  to  the  protest  of  a 
iuisAory  tioto  that  the  parties  to  the  note  had  been  dnly  notified  of 
protest  m  sufficient.  A  certificate  of  a  notary  stating  that  he 
i&ed  n.  pernnn  of  the  protest  of  a  note  by  a  letter  to  him,  written, 
replied  aad  dated  on  tbe  day  of  the  protest,  and  served  it  on  him 
Irlivei'in^  the  tetter  at  his  place  of  business  to  a  person  of  dis- 
ioD  having  chorine  thereof  is  sufficient.  A  delivery  of  a  notice  by 
>tary  at  tbo  plftce  of  business  of  a  party  to  a  person  of  discretion 
cbarj^e  thereof  obviates  the  necesnty  of  sending  it  by  mail.  A 
\y  receivjng  notice  of  the  protest  of  a  note  for  non-payment  is 
i.iently  i^rormed  thereby  of  the  note  having  been  dishonored, 
t  not  necess^iry,  in  order  to  fix  the  liability  of  an  indorser,  that  the 
5  ffhould  be  protested. 

tl  from  Twelfth  District  Court,  San  Francisco. 

^)eU,  Fox  (f  Kellogg  J  for  appellant. 
f  lit  Hayes,  for  respondents. 

ttTEiN,  J.,  deliverecl  the  opinion  of  the  Court: 
le  tritil  of  this  action,  upon  a  promissory  note,  in 
te  makers  and  indorsersaro  sued,  the  plaintiff  offered 
I  in  cvidoQce  the  note,  and  then  in  the  language  of 
iment  oo  motion  for  a  new  trial,  * 'offered  in  evidence 
of  protest  in  the  words  and  figures  following,  to  wit." 
bllowed  by  what  purports  to  be  a  copy  of  a  notary's 
a  copy  of  the  note  protested,  and  a  certificate  of  tne 
;iat  the  parties  to  the  note  had  been  duly  notified  of 
test.     The  respondents,  two  of  the  indorsers  of  said 
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notSi  ^'objected  to  tho  admission  of  said  notice  of  pi 
the  0i-oiind  that  the  same  was  incompeteDt,  irrelevant 
admissible,"  and  then   proceeded  to  specify  whereiu 
tice  was  incompetent  and  irrelevant. 

Strictly  speaking,  the  offer  did  not  embrace  a  **ii 
protest/ and  the  objection  was,  doubtless,  to  the  intrc 
of  the  notary's  certificate  that  such  a  notice  had  bee; 

The  objection  was  sustained,  plaintiff  excepted,  ai 
out  introducing  any  evidence,  rested.  Tho  reap 
raovGd  for  a  nonsuit,  which  was  granted.  A  motion  fc 
trial,  upon  a  statement,  was  denied;  and  from  the  ji 
and  order  denying  a  new  trial  the  plaintiff  appealed. 

The  ruling  of  the  Court  upon  the  objection  of  the  r 
ents  to  the  introduction  of  **the  notice  of  ))rotest " 
dence,  is  assigned  as  error,  by  the  appellant.  If  the: 
certificate  "that  the  parties  to  the  note''  had  **been  < 
tified  of  the  protest  thereof*  was  competent  and  relen 
timony,  the  exception  to  the  ruling  of  the  Court  y 
taken. 

By  Section  795  of  the  Political  Code,  **the  pioU 
notarj^  under  his  hand  and  oflicial  seal,  of  a  bill  of  e: 
or  promissory  note,  for  non-aceeptence  or  non-pi 
stating  the  presentment  for  aceeptanco  or  payment, 
non-acceptance  or  non-payment  thereof,  the  service  o 
on  any  or  all  of  the  parties  to  such  bill  of  exch 
promissory  note,  and  specifying  the  mode  of  givic 
notice  and  the  reputed  place  of  residence  of  the  party 
bill  of  exchange  or  promissory  note,  and  of  tho  paily  t 
the  same  was  given,  and  the  poatoJfice  nearest  the 
primary  evidence  of  the  facts  contained  therein/*  The 
of  this  provision  seem  to  have  contemplated  a  state; 
the  seiTice  of  the  notice  on  any  or  all  of  the  parties  t< 
tested  bill  or  note,  in  the  protest  itself.  A  literal  conj 
witli  a  rec^uirement  that  a  protest  should  contain  a  st 
that  a  notice  of  it  had  been  served  on  all  of  the  pa 
the  protested  bill  or  note  might  be  possible,  but  w^ 
contrary  to  usage,  so  far  as  we  are  at  jiresent  adrised 
which  we  infer  that  it  was  the  intention  of  the  Leg 
that  the  certificate  of  a  notaiy  that  notice  of  a  prol 
been  given  to  all  the  parties  to  a  protested  bill  or  not 
be  attached  to  the  protest  and  be  admissible  in  evick 
same  as  the  protest  itself.  Such  we  tliink  to  have  fc 
practice  at  the  time  of  the  enactment  of  tho  Cod©  refe 
and  the  Legislature  seems  to  have  had  that  practicdi 
when  enacting  the  clause  above  quoted.  i 

It  is  not  necessary,  in  order  to  fix  the  liability  of  ini 
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3te  should  be  protested  for  non-payment.  A  presenta- 
it  to  the  maker  upon  the  day  oi  its  maturity  for  pay- 
refusal  by  him  to  pay  it,  and  notice  to  the  indorsers 
preseutation  and  refusal,  are  sufficient. 
ice  of  dishonor  may  be  given  in  any  form  which  de- 
the  instrument  with  reasonable  certainty,  and  sub- 
[y  informs  the  party  receiving  it  that  the  instrument 
en  dislionored."  (C.  C,  Sec.  3143.)  Under  that 
m,  we  thiDk  that  a  notice  of  the  protest  of  a  note  for 
nient  would  be  a  sufficient  notice  of  dishonor.  A 
if  dishonor  may  be  given  **by  delivering  it  to  some 
of  dineretion  at  the  place  of  residence  or  business  of 
rty,  apparently  acting  for  him."  (Id.  3144.)  The  notary 
i  that,  1 11  this  case,  he  notified  each  of  the  respondents 
protest  of  said  note  by  a  letter  to  him  written  and 
edj  dated  on  the  day  of  said  protest  And  served  on 
y  delivering  said  letter  at  his  place  of  business  to  a' 
of  discretion  having  charge  thereof. "  The  certificate 
s  the  mode  of  giving  notice  of  the  protest  to  the  re- 
its,  and  in  that  respect  is  in  compliance  with  Sectioxi 
the  Political  Code.  It  does  not  state  the  place  of 
ce  of  the  party  io  the  note,  nor  the  postoffice  nearest 
;  and  because  it  does  not,  the  respondents  contend 
ras  vnjidEnissible  as  evidence.  It  does,  however,  state 
erythiug  which  is  certified  to  have  been  done  and 
was  doue  and  served  at  San  Francisco.  The  letters 
iDg  Dutlce  of  the  protest  of  the  note  were  delivered 
respective  places  of  business  of  the  respondents,  and 
instance  to  a  person  of  discretion  having  charge 
As  tliat  was  done  at  San  Francisco,  the  respondents' 
of  business  must  have  been  there,  and  it  was  not 
ry  to  state  that  the  San  Francisco  postoffice  was 
than  any  other  postoffice  to  San  Francisco.  A 
f  of  the  notice  at  each  of  respondents'  places  of  busi- 
some  person  of  discretion  in  charge  thereof  obviated 
essity  of  delivering  it  at  or  sending  it  by  mail  to  the 
ive  residences  of  the  respondents,  and  therefore  it 
necessary  to  state  where  said  residences  were  or  the 
ce  nearest  thereto.  From  which  we  conclude  that  the 
!;ificate,  together  with  the  protest,  was  competent  and 
t  evidence  for  the  plaintiff  in  the  action,  and  that  the 
^rred  in  sustaining  the  objection  to  its  introduction 
16  trial  of  said  action. 

ment  and  order  denying  motion  for  a  new  Irial  re- 
aiid  cause  remanded  for  a  new  trial, 
oncur;  Morrison,  C.  J.,  Myrick,  J. 
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[FUed  April  25,  1881.1 

No.  10,610. 

Ex  PARTE  BERNEKT,  on  Habeas  Corpus. 

ObDINANCE — JUDOMBNT— POLICB     CoUBT,    SaN    FbANCISCO — PoOL 

Notice — Habeas  Cobpus — Retubn — Eabking  —  Licembe  - 
The  Act  of  March  30,  1872,  conferriDg  upon  the  Board  of 
of  San  Francisco  power  to  enact  a  license  ordinance,  pi 
persons  carrying  on  business  without  a  license  shall  be  pu 
line  of  not  less  than  $100.  The  Board  of  Supervisors  pai 
dinance  providing  that  persons  violating  its  provisions  sh< 
ished  by  a  fine  of  not  more  than  $1,000.  The  petitioc 
victed,  under  the  ordiuance,  of  keeping  a  pool  table,  and 
pay  a  fine  pf  twenty  dollars,  and  in  default  of  payment  to 
oned:  Held^  that  the  judgment  was  absolutely  void — the  C 
no  power,  under  the  Act,  to  render  a  judgment  in  a  lea 
$1(K),  and  that  the  Board  of  Supervisors  could  not,  in  the 
fix  the  penalty  in  a  sum  less  than  $100:  Held,  further,  thi 
was  entitled  to  a  discharge,  notwithstanding  the  punishme 
favorable  than  authorized  by  law.  That  a  Court  has  juris 
a  person,  and  the  offense  charged  and  its  punishment,  is 
fallible  test  of  the  validity  of  a  judgment  rendered  by  i 
notice  will  not  be  taken  that  the  game  of  *' pool*'  necessai 
gaming  for  money  or  value.  There  is  no  statute  prohibit 
not  played  for  value.  The  ordinance  passed  under  the  A< 
30,  1872,  relative  to  taking  out  licenses  tor  pool  tables,  ox: 
those  parties  to  take  out  licenses  who  make  a  business 
pool  tables  for  profit.  If  the  return  to  a  writ  of  habeas  c( 
that  pettitioner  is  held  under  a  void  judgment  of  a  Court  h 
diction  to  try  him,  the  petitioner  cannot  be  restrained  of 
by  virtue  of  the  warrant  issued  at  the  time  of  the  comme 
the  proceedings  upon  which  such  void  judgment  is  based 
of  March  23,  1878,  does  not  operate  a  repeal  of  provision! 
of  March  30,  1872,  authorizing  the  Board  of  Supervison 
sum  to  be  paid  by  different  trades,  except  to  the  extent 
ticular  trades  specified  in  the  Act. 

H.  G.  Siebert,  for  petitioner. 
D,  L.  Smooth  contra. 

McKiNSTRY,  J.,  delivered  the  opinion  of  the  Con: 
The  petitioner  was  convicted  in  the  Police  Com 
Francisco  (and  adjudged  to  pay  a  fine  of  $20,  and,  i 
of  payment  thereof,  to  be  imprisoned  in  the  Count; 
the  period  of  ten  days)  of  the  offense  of  violating 
nance  entitled  "Order  No.  1589,"  portions  of  whi< 
f  oUows : 

"Section  1.     Every  person  who  shall  violate  a: 
provisions  of  this  oraer  shall  be  deemed  guilty  of 
meaner,  and,  upon  conviction  thereof,  shall  be  pui 
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[  not  more  than  one  thousand  dollars,  or  by  impris- 
not  morti  than  six  months,  or  by  both." 
tion  10,  subdivision  43.  Each  proprietor  of  a  bil- 
ble  and  pool  table,  not  kept  exclusively  for  family 
ill  pay  a  license  of  six  dollars  a  quarter;  and  for  a 
;  alley,  six  dollars  a  quarter;  and  for  each  additional 
ve  dollars  per  quarter." 

lutbority  of  the  Board  of  Supervisors  to  enact  the 
ce  is  derived,  as  is  claimed,  from  the  third  section 
Let  of  March  30,  1872  (Stats.  1871-2,  p.  737),  where- 
provided  that  the  Board  shall  have  power,  by  ordi- 
'  to  liceoBe  and  regulate  all  such  callings,  trades  and 
nents  as  the  public  good  maj;  require  to  be  licensed 
iilated,  and  as  are  not  prohibited  by  law." 
irsi  section  of  the  same  Act  provides  that  if  any  per- 
il be  ewgagjed  in  carrying  on,  pursuing,  etc.,  within 
ts  of  the  city  and  county,  any  business,  etc.,  which 
all  be  required  to  be  licensed,  without  having  first 
i  the  license  therefor  so  required  by  the  laws  of  this 
'  or  by  the  lawful  orders  of  the  Board  of  Supervisors 
city  and  county/'  he  shall  be  deemed  guilty  of  a  mis- 
or/and,  on  conviction  thereof,  "shall  be  punished 
e  of  not  less  than  one  hundred  dollars,  or  by  impris- 
for  a  period  not  exceeding  thirty  days,  in  case  the 
ot  paid/' 

irst  question  to  be  considered  is  whether  Order  1589, 
rovides  that  any  person  who  shall  violate  any  of  the 
ns  of  the  order  **  shall  be  punished  by  a  fine  of  not 
lan  one  thousand  dollars,  or  by  imprisonment  not 
an  six  months,  or  by  both,"  authorized  the  sentence 
as  imposed  upon  the  petitioner.  The  third  section 
Let  of  March  30,  1872,  empowered  the  municipal  gov- 
;  to  establish  a  reasonable  penalty  for  a  violation  of 
Qse  ordinance  it  might  pass,  with  the  condition  and 
>n  (found  in  Section  1  of  the  same  Act)  that  the  pen- 
uld  in  no  case  be  a  fine  of  less  than  one  hundred  dol- 
li  an  imprisonment  of  not  exceeding  thirty  days  in 
fine  should  not  be  paid.  The  first  section  of  Order 
erefore,  if  it  be  reaa  in  the  light  of  the  Act  of  1872, 
anthorize  a  fine  of  twenty  dollars,  or  any  imprison- 
an  alternative.  If,  however,  the  order  could  be  read 
^ri^dng  a  fine  of  less  than  $100,  the  order  to  that 
ould  be  invalid,  since,  by  reason  of  the  first  section 
iw  of  1872,  the  Supervisors  had  no  power  to  provide 
ishment  a  fine  of  less  than  $100.  But  this  would 
t  the  rest  of  the  ordinance. 
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Counsel  for  petitioner  claims  that  the  Act  of  1872 
repealed  by  the  Act  of  March  23,  1878  (Stats.  1 
442).  Assuming,  without  deciding,  that  the  Act  of 
lates  to  municipal  as  well  as  State  licenses,  it  sin 
merates  certain  businesses  and  occupations,  and 
what  shall  be  paid  for  license  by  each  of  those  spe< 
does  not  operate  a  repeal  of  the  provisions  of  tl 
1872,  whicn  authorizes  the  Board  of  Supervisors  1 
sum  to  be  paid  by  different  trades,  occupations,  b 
or  employments  carried  on  or  conducted  within  the 
the  municipality,  except  to  the  extent  of  the  partic 
nesses,  trades,  professions,  occupations  or  emp 
"  specified  "  in  the  Act.  Neither  does  the  Act  of 
presaly  or  impliedly  repeal  the  first  section  of  tl 
1872,  which  limits  the  punishment  of  those  found 
refusing  to  take  out  a  license,  as  required  by  any  lai 
of  the  Board  of  Supervisors. 

The  power  of  the  JPolice  Court  of  San  Francisco  tc 
one  guilty  of  a  violation  of  the  ordinance  comes  f roi 
section  of  the  Act  of  1672,  which  provides  that 
convicted  shall  be  punished  by  a  fine  of  not  less  tl 
or  by  imprisonment  for  a  period  not  exceeding  thi 
in  case  the  fine  is  not  paid,  and  from  the  ordinal 
which  fixes  the  maximum  of  fine  at  $1,0U0.  The 
employed  is,  in  effect,  a  declaration  that  the  Pol 
shall  have  power  to  fine  only  in  the  sum  of  $100,  oi 
sum  not  exceeding  $1,000,  and  that  the  imprisonn 
be  inflicted  only  in  case  the  fine  of  $100  or  more  it 
isfidd  by  payment.  It  is  prohibitive  of  a  sentence  t 
than  $100.  If  the  judgment  as  to  the  fine  be  inv; 
the  judgment  as  to  the  imprisonment,  since  the  lat 
only  alternative. 

n  is  urged  that  petitioner  cannot  be  heard  to  o1 

i'udgment  which  imposes  a  less  penalty  than  that  p 
)y  law,  and — if  the  action  of  the  Court  was  mere 
ous — ^it  is  undoubtedly  correct  to  say  that  we  oug 
listen  to  his  complaint.  Although,  when  en-or  is  s 
jury  will  be  presumed.  This  Court  will  not,  on  a 
verse  a  judgment  for  error,  unless  the  defendant 
has  been  prejudiced.  {People. Ys.Turley,  50  Cal. 
pie  vs.  Ybar7'a,  17  Cal.  171.) 

Of  the  cases  cited  by  the  District  Attorney  to 
that  a  defendant  cannot  have  a  judgment  reversed 
more  favorable  to  himself  than  is  authorized,  it  n 
marked  that  nearly  all  of  them  were  appeals.     The 
no  doubt  of  the  correctness  of  the  proposition  wh< 
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urt  had  jurisdiction  to  render  the  judgment  appealed 
II  Ooion  \B.  The  State,  5  Ala.  464,  the  question  of 
diction  of  the  lower  Court  was  not  considered  bj 
■erne  Coiirt,  nor  called  to  its  attention.  In  Barrada 
State,  18  Mo.  94,  there  was  an  intimation  that  the 
tlow  had  jurisdiction,  in  a  proper  case,  to  enter  the 
t  appealed  from.  In  Logan's  case,  5  Grattan.  692, 
BT  had  been  adjudged  to  be  confined  in  the  peniten- 

two  years.  The  law  authorized  an  imprisonment  of 
than  five  years.  On  suggestion  of  error  on  the  face 
3cordj  the  Court  whic^  had  tried  the  prisoner  ad- 
lim  to  be  confined  three  years  in  addition  to  the  two 
A  writ  of  error  was  refused  by  the  Supreme  Court 
oia. 

said  by  Hurd,  in  his  work  on  Habeas  Corpus: 
>  a  prisoner  was  sentenced  to  the  penitentiarjr,  on 
>o  for  horse-stealing,  for  one  year,  the  law  requiring 
ce  for  such  offense  for  a  period  not  less  than  three 
I©  error  was  held  to  be  no  ground  for  discharge  on 
corpus"  (p.  334).  The  case  referred  to  by  Mr. 
^  parte  Show,  7  Oh.  St.  81 — would  seem  fully  to 
his  statement.  But  an  examination  of  the  case  will 
3  deciBion  to  have  turned  upon  the  assumption  that 
ment  wan  not  vbid,  because  the  Court  had  jurisdic- 
r  the  peii^on  of  the  defendant,  and  oyer  the  offense 
mnishment — a  test  which  has  been  held  not  infalli- 
3©  Supreme  Court  of  the  United  States. 
respect  to  the  case  now  before  us,  it  is  indeed  true 
Police  Court  had  jurisdiction  over  the  person  of  the 
ir  and  of  the  offense  for  which  he  was  tried.  **It 
eans  follows  that  these  two  facts  make  valid,  how- 
meous  it  may  be,  any  judgment  the  Court  may  ren- 
ich  case,  1/  a  Justice  of  the  Peace,  having  juris- 
o  fine  a  defendant  for  a  misdemeanor,  shoujd  render 
snt  that  be  be  hung,  it  would  simply  be  void.  Why 
Because  lie  had  no  power  to  render  such  a  judgment 
Court  of  general  jurisdiction  should,  on  an  indict* 

libeh  render  a  judgment  of  death,  or  confiscation 
srty,  it  would,  for  the  same  reason,  be  void.     Or 

indictment  for  treason,  the  Court  should  render  a 
t  of  attaint,  whereby  the  heirs  of  the  criminal  could 
rit  his  property,  which  should,  by  the  judgment  of 
t,  be  confiscated  to  the  State,  it  would  be  void  as  to 
nder,  because  in  excess  of  the  authority  of  the  Court, 
idden  by  the  Constitution."  (Ex  parte  Lange,  18 
3) 
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In  Bigdow  vs.  Forrest,  9  Wall.  339,  it  was  held 
cree,  under  confiscation  acts,  which  in  terms  orde 
estate  of  the  defendant  (a  fee  simple)  to  be  sol 
simply  erroneous,  but  void.  The  Supreme  Coi 
United  States  said:  ''Doubtless  a  decree  of  a  Co 
jurisdiction  to  make  the  decree  cannot  be  impeacl 
erallj,  but  under  the  Act  of  Congress  the  District 
no  power  to  order  a  sale  which  should  confer  upoi 
chaser  rights  outlasting  the  life  of  French  Forresi 

In  the  case  of  the  present  petitioner,  the  Police 
no  power  to  impose  a  fine  of  less  than  $100,  or  a 
onment  except  as  an  alternative  or  substitute  foi 
$100  or  more.  In  rendering  the  judgment  it  trani 
jurisdiction.  The  petitioner  cannot  be  deprived 
erty  b^  means  of  a  void  judgment. 

It  might  be  admitted  that  where  the  law  author: 
one  or  two  distinct  kinds  of  punishment,  and  a 
imposes  both,  the  defendant  may,  by  satisfying  < 

Eunishments,  relieve  himself  of  tiie  other;  and  tl 
e  protected  by  the  constitutional  principle,  ''no 
be  twice  punished  for  the  same  oflFense,"  from  i 
quent  attempt  of  the  same  Court  to  render  the 
which  would  originally  have  been  the  proper  judg 
parte  Lavge.)  Sut  it  would  not  necessarily  follov 
admission,  that  if  an  inferior  Court  should  enter  i 
of  imprisonment  for  a  longer  term,  or  fine  in  a  li 
than  it  had  power  or  jurisdiction  to  impose,  the  iu 
against  the  objection  of  defendant,  would  be  valic 
In  Michigan  a  Justice  of  the  Peace  entered  a 
*'The  defendant  is  fined  eight  dollars,  to  pay 
*  *  and  to  stand  committed  until  paid."  Th< 
Court,  after  referring  to  the  statute,  said:  ''The  < 
fine  or  imprison,  or  can  in  his  discretion  do  both, 
limits  fixed  by  the  statute;  but  he  cannot  imprisoi 
definite  period  of  time.  The  period  must  be  detei 
fixed  by  liim  judicially,  and  that,  under  the  stati 
exceed  the  period  of  three  months."  True,  that 
peal,  but  the  judgment  was  held  to  be  erroneoi 
the  Justice  had  no  power  to  pronounce  it.  It  was, 
void.  The  case  was  so  understood  by  Mr.  Hurd. 
on  Habeas  Corpus,  334.)  Ouniey  vs.  Tafia,  37  M 
presented  to  the  Supreme  Court  of  Maine  on  a  r 
writ  de  homine  replegiando.  The  statute  authorize 
trate  to  sentence  the  owner,  etc.,  of  liquors,  "to 
mitted  for  thirty  days  in  default  of  payment "  (of 
municipal  Judge  had  sentenced  a  defendant  to  pa 
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[ollars,  and  that  the  keeper  of  the  jail  keep  him,  etc., 
16  perform  said  sentence,  or  be  otherwise  discharged 
course  of  law."  The  Supreme  Court  said:  **The 
ite  had  clearly  no  authority  *  *  *  to  impose  any 
[teuce,  or  to  commit  for  a  failure  to  comply  there- 
And  the  petitioner  (the  subject  of  the  sentence)  was 
;ed.  It  is  hardly  necessary  to  add  that  if  the  judg- 
one  which  the  Court  has  no  power  to  pronounce,  the 
6  or  other  executive  officer  of  the  Court  cannot  use 
Tfjis  for  his  protection.  Bobhison  vs.  Spearman  was 
1  of  trespass  against  a  magistrate,  which  was  only 
lable  in  case  his  judgment  was  void.  (3  Bam.  A 
93.)  It  was  said  by  Abbott,  C.  J. :  *'  I  am  of  opin- 
the  warrant  in  this  case  was  illegal,  not  being  such 
aatice  had  authority  to  make.  It  wis  his  duty  to 
^ued  the  words  of  the  statute.  If  he  had  done  so, 
have  given  the  party  committed  the  option  either  of 
he  money  or  of  staying  three  months  in  prison,  and 
erebj  altogether  discharged  from  the  payment.  This 
is  for  his  imprisonment  until  he  shall  pay  the 
etc.  Feo][)le  vs.  Biley,  48  Cal.  594,  was  an  appeal. 
QB6  for  which  the  defendant  was  tried  was  punish- 
Lmprisonment  for  a  term  not  exceeding  five  years, 
rt  uelow  adjudged  the  defendant  to  suffer  imprison- 
a  term  of  ten  years.  This  Court  reversed  the  judg- 
1  remanded  the  cause,  with  directions  to  the  lower 
to  proceed  to  judgment;."  In  none  of  these  cases 
e^ge.sted  that  the  sentence  was  good  for  the  statutory 
(or,  if  an  inferior  Court  has  exceeded  the  fine  it  is 
3d  to  impose  by  law,  would  it  seem  that  the  judg- 
iralid  to  the  extent  of  the  fine  authorized.  To  jus- 
^r  a  judgment  it  must  appear  that  the  Court  had 
i  render  the  judgment  when  it  was  rendered.  Its 
cannot  depena  upon  the  happening  of  a  subsequent 
\  that  the  defendant  shall  suQJect  himself  to  part  of 
pnnishment. 

is  not  necessary  here  to  decide  whether  a  fine  in  a 
mm  than  that  authorized  by  statute  or  ordinance 
ndar  a  judgment  absolutely  void.  The  judgment  of 
e  Coiirt  in  the  case  before  us  is  certainly  void,  be- 
s  not  one  which  includes  any  judgment  which  that 
3  jurisdiction  to  render  in  such  a  ca^. 
been  suggested  that  the  letting  to  hire  of  a  pool 
be  carrying  on  of  a  species  of  gambliug  or  immoral 
while  the  statute  only  permits  the  board  to  license 
etc,,  **not  prohibited  by  law."    We  do  not  take 


466 


The  Pacific  Coast  Law  Journal. 


jddicial  notice  that  ''pool"  necessarily  involves  ga 
money  or  value;  indeed,  are  able  to  discover  no  re 
it  should.  Even  if  the  expression,  ''not  prohibite<3 
means  more  than  statutory  law,  we  know  that  no  sts 
hibits  a  game  not  played  for  value,  and  are  equall 
that  such  game  violates  no  common  law  prohibitioi 

It  has  been  suggested,  further,  that  the  Board  o 
visors — authorized  to  license  "callings,  trades  and 
ment  •'  only — had  no  power  to  impose  a  license  tax 
proprietor  of  a  pool  table,  simply  because  he  did  m 
exclusively  for  "familyuse,"  but  permitted  person 
the  saloon  to  use  it,  without  cost;  that  the  ordina 
valid  because  it  does  not  require,  as  a  condition  to ) 
that  the  table  shall  be  kept  as  a  calling  or  employn^^ 
it  was  let  to  hire,  or  made  a  means  of  profit.  But, 
ordinance  only  requires  those  who  make  a  "busines 
or  employment  *'  of  keeping  a  pool  table  to  pay  a  1 
sufficiently  apparent  from  its  language.  As  mui 
seem  to  be  implied  from  the  very  exception,  "not 
clusively  for  family  use."  The  second  section 
1589,  however,  makes  the  meaning  manifest.  It  ] 
"  It  shall  be  unlawful  for  any  person  to  engage  in 
on  any  business,  trade,  profession  or  calling  *  * 
first  taking  out  or  procuring  the  license,"  etc.  .  T 
section  contains  a  schedule  of  the  rates  of  license  t< 
bj  persons  carrying  on  certain  businesses,  tradei 
sions  or  callings — among  whom  are  the  proprietora 
tables  not  kepfc  for  family  use,  the  keepers  of  " 
ball-rooms,"  "shooting  galleries, "  etc.  In  several ; 
no  reference  is  made  to  the  circumstance  that  tb 
ness"  specified  must  be  conducted  for  profit.  But 
nature  of  the  subject,  the  purpose — to  secure  reve 
trades,  etc. — for  which  the  ordinance  was  adopted; 
very  definition  of  the  word  "  license,"  as  well  as 
language  of  the  secoi^d  section  in  connection 
enumeration  of  callings,  etc.,  in  the  tenth,  it  is  appa 
the  prohibition  (except  license  is  paid)  relates  to  and 
only  the  businesses,  trades,  professions  or  callingj 
on  for  profit.  Indeed,  that  not  conducted  with  a  vj 
profit,  real  or  expected,  would  hardly  be  a  businec 
profession  or  calling. 

To  conclude :    While  we  hold  the  ordinance  to 
we  decide  the  judgment  of  the  Police  Court  void. 

It  may,  perhaps,  be  suggested  that  petitioner  sho 
been  remanded  to  the  custody  of  the  Sheriff,  to  be 
held  under  the  warrant  of  arrest  issued  upon  the  cc 
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Dord  shows  no  warrant  or  service,  nor,  if  there  was 
rraot,  that  it  was  served  by  the  Sheriff.  The  warrant, 
may  have  been  served  by  an  officer  of  the  municipal 
and  petitioner  may  have  been  in  his  hands  until  ae- 

to  tbe   Sheriff  after  judgment;  but  if  it  appeared 

was  originally  arrested  •  by  a  Sheriff's  officer,  this 
itance  ought  not  to  be  determinative  of  the  question. 
eriff  now  has  the  body  of  petitioner  as  jailer,  ndt  in 
icitj  as  arresting  officer.     This  is  not  a  case  in  which 

IB  held  under  illegal  restraint,  and  another  person, 
aame  in  a  distinct  capacity,  is  legally  entitled  to  his 
Here  the  warrant,  if  any  was  issued,  has  dis- 
[  its  function.  Its  office  was  to  give  to  the  Court,  by 
Br,  unless  bail  was  given,  the  control  of  the  defend- 
istad,  that  he  might  be  tried  and  be  present  for  judg- 
id  exicution.  >vhen  a  judgment  was  pronounced, 
irt  took  the  defendant  from  me  sureties  or  Sheriff,  as 
i  mi^ht  be,  and  placed  him  in  jail.  As  the  sureties 
)ail  bond  would  be  discharged  when  a  judgment  was 
d — although  not  such-  a  judgment  as  would  authorize 
Br  to  keep  the  defendant  in  prison,  because  the  law 
t  intend  that  the  liability  of  the  sureties  shall  depend 
\xe  validity  or  invalidity  of  the  judgment — so  the 
g  officer,  as  arresting  officer,  is  fully  protected  by  a 
Qt  of  the  Court  of  which  he  is  the  minister,  whether 
rt  regularly  pursues  its  jurisdiction  in  rendering  the 
at  or  not,  from  the  time  that  he  surrenders  the  per- 
his  prisoner  in  accordance  with  the  terms  of  the 
at- 

is  were  an  appeal  from  the  judgment  of  the  Police 
and  thiB  Court  had  jurisdiction  of  the  appeal,  we 
emand  the  cause  with  direction  that  defendant  be 
sd — the  judgment  appealed  from  being  void.  (People 
y,  siqwa.)  We  may  suggest  that  judgment  may  be 
iced  upon  petitioner  (who  has  been  tried  and  con- 
>j  a  Court  of  competent  jurisdiction,  but  never  sen- 

unless,  by  reason  of  lapse  of  time,  it  would  be  error 
sentence  him.  (P.  C,  1449.)  But,  as  we  cannot 
id  such  action,  we  ought  not  to  permit  the  petitioner 
in  in  jail,  upon  the  conjecture  tnat  the  Court  which 
iced  the  judgment  (believing  that  it  had  power  to 
ice  it)  may  become  convinced  of  its  invalidity — per- 
lier  the  expiration  of  the  period  of  illegal  imprison- 
ind  then  proceed  to  fine  or  imprison  him  a  second 

the  same  offense. 
e  strengthened  in  our  conviction  by  the  circumstance 
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that  never,  so  far  as  the  reported  cases  are  known 
it  been  held,  where  the  return  has  shown  the  pel 
be  confined  under  a  void  judgment  of  a  Court  which 
diction  to  try  him,  that  he  was  or  could  be  legally  i 
of  his  liberty  under  the  warrant  issued  at  the  comn 
of  the  proceedings  against  him. 

The  petitioner  is  discharged  from  custody. 

We  concur:  McKee,  J.,  Boss,  J. 


Dbpab^snt  No.  2. 


[Filed  May  3,  1881.] 

No.  7627. 

JEAN  BABON,  Bespondent, 

vs. 

CHABLES  DELEVAL,  Appellant, 

Pbagtioe — Notice — Waivbr.  If  a  party  is  present  in  Court  by 
at  the  time  the  demurrer  is  overruled,  and  asks  and  obts 
file  an  answer,  written  notice  of  the  overruling  of  the  de: 
not  be  given.    Under  sooh  oironmstances  the  notice  i«  wi 

Appeal  from  Superior  Court,  San  Diego  Comnty 

i.  CIia8€f  for  respondent. 

Brunson  and  Hotckkiss,  for  appellant. 

Morrison,  C.  J.,  delivered  the  opinion  of  the  C< 
On  the  twenty-third  day  of  October,  1879,  plainti 
his  suit  in  the  District  Court  of  San  Diego  Count 
close  a  mortgage  on  certain  real  estate  situate  in  ti 
San  Diego,  and  on  the  twenty-fourth  day  of  the  su 
a  demurrer  to  the  complaint  was  filed  on  behalf  < 
fendant.  This  demurrer  was  signed  by  "E.  W. 
attorney  for  defendant;"  and  at  the  time  of  the^filii 
it  was  duly  stipulated  that  it  should  not  be  taken  t 
posed  of  for  sixty  days.  On  the  twenty-sixth  day  < 
Der,  |1879,  another  demurrer  to  the  complaint  wa 
one  A.  B.  Hotchkiss,  "attorney  for  defendant;"  b 
became  such,  in  the  place  of  the  original  attorney,  ] 
does  not  appear  in  the  transcript.  On  the  thirtiei 
December,  1879,  the  following  order  was  made  by  1 
"Defendant's  demurrer  to  plaintiflF's  complaint  i 
and  five  days  allowed  defendant  to  answer."  It  do 
pear  which  of    the  two  demurrers  was  oyerrulec 
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made  tliat  they  were  not  both  overruled,  and  there- 
matter  is  of  no  consequence.  On  the  seventh  day 
%tj,  1880,  the  five  days  allowed  the  defendant  to 
laving  expired,  and  no  answer  having  been  filed,  the 
>f  the  defendant  was  entered,  and  a  decree  was  made 
ng  the  mortgage.  No  notice  in  writing  was  given  of 
ruling  of  the  demurrer,  but  it  appears  from  the  bill 
►tious  that  **^the  defendant  was  present  in  Court  by 
ney  of  record  upon  argument  and  ruling  on  the  de- 
and  upou  the  same  being  overruled,  requested  of  the 
me  to  answer,  and  five  days  time  to  answer  was 
"  The  only  point  made  upon  this  appeal  is  on.  the 
of  notice. 
n  476  of  the  Code  of  Civil  Procedure  provides  that 

*  demurrer  to  any  pleading  is  sustained  or  over- 
id  time  to  amend  or  answer  is  given,  the  time  so 
ins  from  the  service  of  notice  of  the  decision  or 
and  Hection  1010  of  the  same  Code  provides  that 
i  must  be  in  writing."  This  notice  was  not  given,  and 
tion  is:  Was  the  giving  of  such  written  notice  re- 
iinder  the  facts  disclosed  by  the  record  in  this  case  ? 
ontended,  on  behalf  of  the  respondent,  that  the  ap- 
laived  Ins  right  to  a  written  notice  by  applying  to 
rt  for  leave  to  answer;  and  it  is  important  to  remark 
onnection  that,  when  the  demurrer  was  overruled,  it 
lin  the  iltBcretion  of  the  Court  either  to  grant  leave 
sr  or  to  order  a  final  judgment  in  the  case. 

ction  472  of  the  Code  of  Civil  Procedure  it  is  pro- 
at  '*  whtm  a  demurrer  to  a  complaint  is  overruled, 
e  is  BO  answer  filed,  the  Court  may,  upon  such  terms 
>e  just,  allow  an  answer  to  be  filed;"  and  in  the  case 
vs.  MclMiighlin,  28  Cal.  672,  the  Court  say:  * 'There 
jrror  in  entering  judgment  for  want  of  an  answer 

*  overruling  of  the  demurrer.  '  When  a  demurrer  to 
lint  is  overruled,  and  there  is  no  answer  filed,  the 
ay,  upon  such  terms  as  may  be  just,  and  upon  pay- 
costs,  allow  an  answer  to  be  filed.'     (Pr.  Act,  oec. 

it  it  does  not  follow  that  it  must  in  all  cases  be  done, 
ilj  the  Court  should  doubtless  allow  an  answer  to  be 
are  the  demurrer  has  been  interposed  in  good  faith, 
[ie  ground  for  supposing  that  it  would  be  sustained, 
his  case  no  leave  was  asked  to  file  an  answer,  and 
iirrer  was  manifestly  frivolous,  and  confessedly  put 
>tain  time,  without  any  intention  to  rely  upon  it. 
tie  circumstances  there  was,  it  is  true,  no  improper 
ided  or  attempted  to  be  made  of  it  by  the  attorneys 
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who  put  it  in.     But  there  was  no  error  in  entering 
upon  overruling  the  demurrer  thus  interposed." 

The  complaint  in  the  case  now  being  considered 
pie  one  to  foreclose  a  mortgage,  a  copy  of  the  note 
serted  in  the  complaint,  and  a  copy  of  the  mortg 
made  a  part  thereof,  with  a  proper  prayer  for  judj 
was  not  pretended,  upon  the  argument  of  the  aj 
the  complaint  was  in  any  respect  defective;  and  it  u 
apparent  that  the  demurrer  was  a  frivolous  one,  an 
simply  to  obtain  time.  It  was  therefore  within  th< 
cretion  of  the  Court  to  grant  or  refuse  leave  to  am 
notice  whatever  of  the  order  overruling  the  den 
required;  and  if  the  Court  had  immediately  entei 
judgment  in  the  case  there  would  have  been  no  ei 
case,  therefore,  was  not  one  in  which  any  notice, 
written,  was  required  by  the  Code.  But  concedi] 
purposes  of  the  argument,  that  it  was  the  absolut 
the  appellant  to  file  an  answer  to  the  complaint,  01 
sion  would  still  be  in  favor  of  the  regularity  of  tli 
ing  in  the  Court  below.  If  the  appellant  would, 
dinary  circumstances,  have  been  entitled  to  a  wril 
of  the  order  overruling  the  demurrer,  we  are  of  oj 
such  right  was  waived  in  this  case.  The  object  of  1 
and  the  only  purpose  it  can  subserve,  is  to  bring  h 
attorney  knowledge  of  a  fact  upon  which  he  is  ca 
to  act.  But  the  right  to  a  written  notice,  like  any^ 
right,  may  be  waived,  and  we  think  it  was  waiv 
case.  Section  3513  of  the  Civil  Code  provides  i 
one  mav  waive  the  advantage  of  a  law  intended  fo 
efit."  Section  3528  of  the  same  Code  provides 
law  respects  form  less  than  substance/'  and  Sectio 
clares  that  **  the  law  neither  does  nor  requires  idle 

In  this  case  the  appellant's  attorney  wa^  preseni 
when  the  decision  of  the  Court  overruling  the  den 
announced,  and  thereupon  asked  and  obtained  let 
an  answer  within  five  days.  Can  he  be  heard  now 
he  did  not  have  written  notice  of  the  decision  ?     ^ 

Eose  would  a  written  notice  of  a  fact  of  which  th< 
ad  direct  and  positive  knowledge  have  subserved 
it  not  have  been  a  vain  and  idle  ceremony  to  have 
a  written  notice  under  the  circumstances  disclose 
case  ?  And  not  only  did  the  attorney  have  actual  ] 
of  the  fact  that  his  demurrer  was  overruled,  but 
upon  such  knowledge  by  asking  and  obtaining  leav 
to  file  his  answer  within  five  days.  To  hold  that 
and  his  attorney  were  not  bound  by  this  proceedii 
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0111%  wottld  be  trifling  with  justice,  and  also  subver- 
souiid  principles  of  Taw  and  morals.     {The  Gewgia 
Company  vs.  Strong,  3  Howard's  Pr.  Reports,  246.) 
[nent  affirmed, 
oncur:  Mjrick,  J.,  Sharpstein,  J. 


In  Bank. 


[Filed  April  25,  1881.] 
No.  6061. 

OSGOOD,  Appellant, 
vs. 
RADO  WATER  DITCH  COMPANY,  Respondent. 

loatTs— Ukitkd  Stateb  Land6 — Patent — Ditch  and  Canal  Own- 
I — Bklation.     PlfuutifiT  obtained  a  patent  from  the  United  States 

land  uilerdefendxLiit'B  grantors  had  taken  the  necessary  steps  to 
>ropriute,  and  were  in  the  active  prosecution  of  work  necessoij  to 
jropriAte,  lot  niiniiifcr,  ftgricultnral  and  other  pxirposes,  water  now- 

througb  the  land  covered  by  plaintiflTs  patent.  The  stifladenoy  of 
ico,  and  diligent  proeecntion  of  the  work  to  completion,  were 
nd  in  favor  of  tbe  grantors  of  defendant:    Heldt  on  completion  of 

work,  the  right  of  defendant's  grantors  related  back  to  the  com- 
nct-meiit  Iben^of;  that  they  acquired  a  vested  right  to  the  water 
»r  to  tke  isftiiftnci*  of  plaint  iflf's  patent,  and,  under  the  Act  of  Con- 
ga of  July  23,  18G6,  granting  the  right  of  way  to  ditch  and  canal 
tiers  ov*  r  th^  public  lands,  plaintiff  could  not  restrain  the  defend- 

from  diverting  the  water. 

al  from  Eleventh  District  Court,  El  Dorado  Comity. 

McFarland,  for  appellant. 

hard,  Haymond,  Garber,  Tlwmton  dt  Bishop,  for  re- 
it. 

J.,  delivered  the  opinion  of  the  Court: 
iiears  from  the  record  that  in  the  year  1856  a  man  by 
le  of  Kirk  conceived  the  idea  of  constructing  a  canal 
e  vicinity  of  Placerville,  in  El  Dorado  County,  for 
^ose  of  conducting  water  from  various  sources  of 
in  the  Sierra  Nevada  Mountains  to  the  foot-hills  and 
>elow,  for  mining,  agricultural  and  other  useful  pur- 
There  were  manv  obstacles  in  the  way  of  the  under- 
for  tlie  country  through  which  the  waters  had  to  bo 
:ed  was,  in  great  part,  rough  and  mountainous,  and 
ter  so  severe  that  the  working  season  consisted  of 
re  months  only.  According  to  Kirk's  testimony,  he 
D  IHoG,  a  survey  for  the  canal,  and  also  a  survey  of 
Lake^  Clear  Lake  and  Silver  Creek,  posted  notices 
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claiming  their  waters,  and  did  other  work;  all  at 
about  $1,000.  In  1858  he  ran  the  lines  over  with 
engineers  from  **  Coon  Hollow,"  a  point  about thre 
of  a  mile  south  of  Placeryille,  to  the  mouth  of  Al< 
on  the  American  Biver,  stuck  a  stake  every  chai 
brush  out,  made  benches  about  every  half  mile,  ai 
a  reservoir  site  about  seven  miles  above  ''Coon 
Rain  and  snow  then  coming  on,  further  work  was  | 
The  line  so' run  was  about  sixty  miles  long,  and  < 
$1,500.  In  1860  Kirk  prospected  the  country  for 
and  better  line.  He  then  commenced  a  bench  at 
of  Alder  Creek,  and  ran  the  line  up  to  Cedar  Eo< 
American  Eiver,  where  he  located  a  dam,  contract 
ber  to  construct  the  flume  and  gates,  employed  n 
out  timbers  for  the  dam,  and  had  a  large  pile  of  c 
cut  out  of  the  river  in  order  to  run  the  water  into 
of  the  ditch.  In  the  same  year  (1860)  he  locat 
other  lakes.  Echo  Lake  by  posting  a  notice 'at 
where  the  present  ditch  commences,  "claiming  it 
voir  to  keep  the  water  back  to  supply  this  ditcl 
built  on  this  line,  located  in  the  year  1860,  and  als 
the  waters  of  the  lake  for  the  purpose  of  supplyinj 
ent  line  of  ditch  " — that  is  to  say,  the  ditch  of  ihe 
as  finally  completed,  and  which  was  finally  locate 
in  1860.  At  tnat  time  (1860)  the  work  consisted  i 
from  Sportsman's  Hall  (in  the  vicinitjr  of  Placervi 
dar  Rock;  from  the  latter  point  to  Silver  Lake,  a 
to  Clear  Lake;  and  from  Cedar  Rock  up  the  Amei 
to  Audrian's  Lake,  Echo  Lake  and  Slippery  F 
After  the  passage  of  the  Act  of  Congi*ess  of  July 
to  wit,  in  February  or  March,  1867 — Kirk  postei 
Lake  a  notice,  of  which  the  following  is  a  copy : 

"  In  conformity  with  an  Act  of  Congress  entitle 
granting  the  right  of  wav  to  ditch  and  canal  owne 
public  lands,  and  for  otner  purposes,'  approved  « 
the  undersigned  hereby  claim,  and  are  by  priority 
sion  entitled  to,  the  use  of  the  water  of  this  strea 
ing,  manufacturing,  agricultural  and  other  pur 
intend  to  dam  said  stream  and  carry  the  same,  or 
thereof,  in  a  flume,  ditch  or  canal,  or  by  natural 
wherever  found  suitable,  to  certain  mining  and  a 
districts;  and  that  the  construction  of  said  flnm< 
will  not  injure  any  settler  on  the  public  domain. 

"February,  1867. 

'*  J.  Kirk 
"F.  A.  I 
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)  the  posting  of  this  last  mentioned  notice,  which 
ited  one,  Kirk  had  conveyed  one-half  of  his  interest 
works  and  waters  to  Bishop.  In  1868  he  (Kirk) 
1  the  lower  end  of  the  canal,  and  on  the  upper  end 
70.  In  July,  1871,  he  completed  the  dam  at  Cedar 
I  turned  into  the  head  of  the  ditch  all  the  water 
in  the  river.  The  same  year  (1871)  he  had  men  at 
jing  the  ditch  at  Sportsman's  Hal),  three  or  four 
^hich  were  dug  that  and  the  next  year.  He  worked 
nal  every  season  from  1868  until  the  defendant's 
of  the  canal,  works  and  water  rights,  which  was  in 
r,  1873.  From  1869  to  July,  1871,  he  expended 
)(J0  in  the  construction  of  the  canal,  and  from  1868 
ne  of  the  sale  to  the  defendant,  in  1873,  he  and 
pended  120,000  iri  its  construction.  In  the  spring 
B  put  six  or  eight  mc^  at  work  constructing  a  dam 
Liake,  and  they  continued  to  work  on  it  every 
[n  April  or  May,  1872,  he  posted  another  notice  at 
of  Echo  Lake,  claiming  its  waters,  and  also  a  like 
Silver  Lake,  Cedar  Rook  and  other  points.  In  the 
1872  he  commenced  work  on  the  canal  at  the  out- 
to  Ijake,  when  he  put  in  a  small  dam,  and  some 
ork  grading  the  ground  for  a  flume,  in  order  to 
he  water  ot  this  lake  into  the  American  River 
dam  of  Cedar  Rock.  This  work,  as  also  the  work 
ilver  Lake  and  Cedar  Rock,  was  a  portion  of  the 
now  completed.  The  waters  of  Echo  Lake  were 
L  into  the  American  River,  and  from  that  into  the 
il  at  Cedar  Rock.  The  line  of  ditch  as  now  con- 
:rom  Echo  Lake  and  Silver  Lake  to  Sportsman's 
first  located  and  determined  in  1860.  With  the 
of  the  winters  and  rainy  seasons,  when  it  could 
'formed,  the  work  was  constantly  prosecuted  from 
;  of  1870  until  it  was  completed.  The  ditch  from 
ck  to  Sportsman's  Hall  was  projected  and  con- 
>r  the  purpose  of  taking  the  waters  of  Echo  Lake, 
:e  and  the  other  waters  mentioned,  and  would  not 
coBstnicted  but  for  that  purpose. 
egoiug  is  the  substance  of  Kirk's  testimony,  con- 
j  we  must  consider  it,  in  view  of  the  verdict  and 
in  defendant's  favor,  in  its  most  favorable  light, 
■espects  his  testimony  is  supported  by  other  evi- 
bhe  case,  and  in  some  respects  it  is  not;  but  the 
he  Court  below  pronounced  in  its  favor,  and  wo 
3t  it  as  true< 
e  purchase  by  defendant,  work  upon  the  canal  and 
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its  branches  was  vigorously  prosecuted,  and  was 
in  tbe  year  1876    at  great  expense.     Upon  its 
the  defendant  diverted,  through  and  b^  means 
water  of  Echo  Lake,  except  a  small  portion  whic 
mitted  to  flow  down  its  natural  channel. 

For  t]^is  diversion  the  plaintiff,  on  the  third 
1876,  commenced  the  present  action  to  restrain 
from  diverting  any  of  the  water  of  Echo  Lake, 
right  to   the  relief  sought  upon  the  alleged  fm 
(plaintiff)  is  the   owner  in  lee  of  a  certain  tra 
through  which  the  said  water  in  its  natural  course 
that,  as  riparian  proprietor,  he  is  entitled  to  tl 
rupted  and  undiminished  flow  of  the  water  in 
course.     The  evidence  on  behalf  of  the  plain  ti 
patent  issued  to  him  by  the  government  of  theUn 
under  date  of  October  25, 187T,  which  recites  that  v 
payment  for  the  land  described  has  been  made  by  ^ 
cording  to  the  provisions  of  the  Act  of  Congress  of 
fourth  of  April,  1820,  entitled  *'  An  Act  making  t 
visions  for  the  sale  of  the  public  lands.     * 
United  States  of  America,  in  consideration  of  th 
and  in  conformity  with  the  several  Acts  of  Congr 
cases  made  and  provided,  have  given  and  grant 
these  presents  do  give  and    grant  unto   the   s 
Osgood  and  to  his  heirs  the  said  tract  above  de 
have  and  to  hold  the  same,  together  with  all 
privileges,   immunities    and    appurtenances  of 
nature  thereunto  belonging  unto  the  said  Nam] 
and  to  his  heirs  and  assigns  forever." 

The  land  described  in  the  plaintiff 's  patent  is 
mile  in  length  by  a  quarter  of  a  mile  in  widtl 
located  that  the  water  flowing  from  Echo  Lake,  in 
course,  enters  its  dipper  boundary  about  one  mi 
outlet  of  the  lake,  and  passes  through  the  entir 
the  tract,  uniting,  however,  before  leaving  it,  with 
of  the  Little  Truckee  Biver.     The  plaintiff  first 
this  land  in  the  year  1863,  as  a  toll-gatherer  o 
toll-road.     The  same  year  he  also  commenced  rai 
but  the  collection  of  tolls  was  his  principal  businc 
that  date  he  has  resided  on  the  land  with  his  fan 
during  the  winter  seasons,  which  are  long  and 
for  a  residence  there.     When  the  plaintiff  first 
the  land  it  was  public,  unsurveyed  land  of  the  Uni 
At  the  trial  he  testified:  **The  United  States  Bin 
commenced  to  survey  there  in  1865.     I  filed  my 
statement  in  the  local  United  States  Land  Offic 
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limitig  this  land  as  a  pre-emptor,  on  the  eleventh 
tie,  lw8.  1  proved  up  and. paid  for  the  said  land 
See  on  the  twenty-second  day  of  Jane,  1870." 
showing  the  plaintiff  seeks  to  invoke  the  doctrine 
Q,  but  for  obvious  reasons  no  case  was  made  for 
^tion  of  that  doctrine.  (Megerle  vs.  Aah,  33  GaL 
&  vs.  Liimdale,  43  Cal.  41;  Smith  vs.  Jihem,  34 
Danieh  va.  Lamdale,  10  Otto  (U.  S.),  118.)  The 
rights  must,  therefore,  be  held*  to  have  attached 
Ji  of  October,  1871 — the  date  of  the  issnance  of 
.  But  at  that  date,  according  to  the  testimony  of 
of  Bishop  as  well,  the  grantors  of  the  defendant 
e  active  prosecution  of  the  work  on  the  canal  for 
sion,  among  others,  of  the  waters  of  Echo  Lake. 
may  be  aaid  upon  the  question  as  to  whether,  all 
isidered,  the  defendants  grantor's  prosecuted  the 
reajsonable  diligence  from  its  inception,  we  think 
be  no  doubt  that  there  is*  evidence  in  the  record 
show  reasonable  prosecution  of  the  work  from  at 
priBg  of  1870  until  its  completion,  which  testimony 
by  their  verdict,  found  to  be  true.  This  was  a 
or  the  jury,  and  we  cannot  say  that  the  evidence 
ustain  thoir  finding  in  this  respect.  The  question 
was  also  one  for  the  jury.  Kirk  testified  that  by 
posted  by  14ni  at  Echo  Lake  in  1860,  he  claimed 
3  of  that  lake  for  the  purpose  of  supplying  the 
nally  located  in  1860,  and  as  finally  completed  by 
laut;  and  also  claimed  the  lake  as  a  reservoir  to 
rater  for  the  purpose  of  supplying  the  ditch.  Ac- 
bis  testimony  he  had,  also,  at  that  time  surveyed 
^  located  the  line  of  ditch  from  Sportsman's  Hall 
iock,  and  from  thence,  among  other  branches,  a 
Echo  Lake;  and  the  line  so  surveyed  and  located 
jd  by  stakes,  the  blazing  of  trees,  etc.  Thereafter 
Qed,  from  time  to  time,  work  upon  the  canal,  at 
>ie  cost,  but  whether  with  sufficient  diligence,  had 
ts  intervened,  need  not  be  determined.  After  the 
:  the  Act  of  Congress  of  July  26,  1866,  the  ninth 
which  declared  that  **  whenever,  by  priority  or 
i,  rights  to  the  use  of  water  for  mining,  agricul- 
lufacturing,  or  other  purposes,  have  vested  and 
nd  the  same  are  recognized  and  acknowledged  by 
ustoms,  laws,  and  the  decisions  of  courts,  the  pos- 
id  owners  of  such  vested  rights  shall  be  main- 
I  protected  in  the  same;  and  the  right  of  way  for 
ruction  of   ditohes  and  canals  for  the  purposes 
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aforesaid,  is  hereby  acknowledged  and  coofirn 

Eosted  at  Echo  Lake  a  printed  notice,  a  copy  of 
een  already  inserted  in  this  opinion.  This 
posted  by  Kirk  in  1867,  and  about  the  same  tim€ 
a  similar  notice  at  the  other  sources  of  supply,  a! 
were  at  that  time  claimed  by  himself  and  Bisho] 
having  then  acquired  one-half  of  Kirk's  interest. 
We  discover  nothing  in  the  notice  of  1807  in 
the  part  of  Kirk  arid  fiishop  any  intention  to  ab 
claim  to  the  waters  in  controversy.  The  same  i 
of  the  notice  posted  by  them  in  1872.  The  fad 
the  notices  was  an  assertion  of  their  claim,  not  a 
ment,  and,  by  all  of  the  authorities,  the  noticei 
liberally  construed.  Leaving  out  of  consideratioi 
of  1860,  by  that  of  1867  the  Dlaintiff  or  any  otl] 
would  have  seen  that  Kirk  and  Bishop  claimed  to 
to  the  waters  of  Echo  Lake  for  mining,  manufact 
cultural  and  other  purposes,  and  that  they  iutem 
the  stream  and  take  the  water,  for  the  purposes 
in  a  flume,  ditch  or  canal,  or  by  natural  clianne 
found  suitable.  Looking  further  he  would  bm 
proposed  ditch  staked  and  marked  upon  the 
finally  completed,  and  through  which  the  water 
finally  diverted.  It  was  for  the  jury  to  say  is 
testimony  introduced  on  the  part  of  the  defendai 
If  true,  it  was  sufficient,  in  our  opinion,  to  susta 
ing  that  the  grantors  of  the  defendant  gave  not: 
intention  to  appropriate  the  water  of  Echo  Lake 
vs.  Gearhart,  12  Cal.  28.)  This  water  belonged 
emment  of  the  United  States,  and  was,  by  the  loe 
laws,  and  the  decisions  of  the  Courts,  subject  to 
tion  for  the  purposes  for  which  the  defendant 
sought  to  appropriate  it;  and  the  Supremo  Cc 
United  States,  in  Broder  vs.  Water  Company,  11 
declared  it  to  be  the  established  doctrine  of 
**  that  rights  of  miners  who  had  taken  possessio 
and  worked  and  developed  them,  and  the  rights 
who  had  constructed  canals  and  ditches  to  be  usee 
operations  and  for  purposes  of  agricultural  irriga 
region,  where  such  artificial  use  of  the  water  was  i 
necessity,  are  rights  which  the  government  had 
duct  recognized  and  encouraged,  and  was  bound 
before  the  passage  of  the  Act  of  1866;"  and  the 
•*  We  are  oif  opinion  that  the  section  of  the  Act 
have  <)  noted  (tne  ninth  section)  was  rather  a  vol 
ognition  of  a  pre-existing  right  of  possession^  o 
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aim  to  its  continued  use,  than  the  establishment  of 


e. 


inciple  of  prior  appropriation  of  water  on  the  public 
California,  where  its  artificial  use  for  agricultural, 
nd  other  like  purposes  is  absolutely  essential,  which 
oDg  been  recognized  and  sanctioned  by  the  local 
laws  and  decisions,  was  thus  expressly  recognized 
tioned  by  the  Supreme  Court  of  the  United  States, 
by  tlie  Act  of  Congresd  of  1866.  And  in  keeping 
policy,  Congress  further  provided,  in  Section  17  of 
datory  Act  approved  July  9,  1870  (Copp*s  Mining 
s,  1873-74,  p.  296),  ''that  all  patents  granted,  or 
ions  or  homesteads  allowed,  shall  be  subject  to  any 
id  accrned  water  rights,  or  rights  to  ditches  and 
9  used  in  connection  with  such  water  rights,  as  may 
n  acquii  ed  under  or  recognized  by  the  ninth  section . 
3t  of  which  this  is  amendatory,"  to  wit,  the  Act  of 
1866. 

sfendant  3  grantors  therefore  had  the  right  to  appro- 
9  water  in  controversy,  and  if  they  acquired  a  vested 
rein  prior  to  the  issuance  of  the  plaintiflf's  patent, 
I  tiff's  rights,  by  express  statutory  enactment,  are 
0  the  rights  of  the  defendant.  This,  of  course,  de- 
the  question  whether  the  grantors  of  the  defendant 
alid  appropriation  of  the  water,  and  this,  in  turn,  on 
iion  whether  they  gave  proper  notice  of  their  inten- 
ppropriate  it;  and,  if  so,  whether  they  prosecuted 
in  that  behalf  with  reasonable  diligence.  If  they 
Lcient  notice,  and  prosecuted  the  work  with  reason- 
jenee,  there  can  be  no  doubt  that,  on  the  completion 
Dtk,  their  rights  related  back,  at  least,  to  the  com- 
snt  of  the  work.  In  this  case  the  jury  found  in  favor 
efendaut  on  both  propositions,  and,  as  observed 
in  view  of  the  verdict,  we  think  there  is  sufficient 
of  notice  and  of  due  diligence  in  t^e  prosecution 
ork  from  a  date  anterior  to  the  acquiring  of  any 
^  the  plaintiff.  We  think  further,  from  the  whole 
hat  substantial  justice  has  been  done  by  the  jury 
Jotirt  below  between  the  parties  litigant. 
ew  we  have  taken  of  the  case  renders  it  unnecessary 
[er  the  other  questions  which  have  been  elaborately 
f  ably  arguea  by  the  learned  counsel  for  the 
mi. 

lent  and  order  affirmed. 

ncur:  Myrick,  J.,  Sharpstein,  J.,  Morrison,  C.  J. 
laent;  McEinstry,  J.,  Thornton,  J. 
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Depabtment  No.  1. 


[Filed  April  22,  1881.] 

No.  7621. 

STEWART,  Respondent, 

vs. 

WHITLOCK  ET  AL.,  Appellants. 

MOBTOAOB  BT   MA.RBI1CD  WoMAN — INTENTION.        A   mortgage  6X4 

mode  prescribed  by  law,  by  a  married  woman,  cannot  b< 
her  intention  not  disclosed  to  the  mortgagee. 

Appeal  from  Superior  Court,  San  Bernardino  C 

Byron  Waters,  for  respondent. 

Willia  &  Littlepage,  for  appellants. 

By  the  Court: 

The  plaintiff  advanced  his  money  and  took  his 
dulv  executed  by  defendants  Alma  Whitlock  an 
Isabel,  without  any  notice  or  knowledge  of  the  al 
representations  made  by  the  former  to  the  latter 
ence  to  the  lands  described  in  the  mortgage. 

The  Court  below  found  as  follows: 

''That  at  the  time  said  mortgage  of  date  Angus 
was  executed,  the  defendant  Isabel  was  by  the  Nol 
examined  separate  and  apart  from  and  without  t 
of  her  husband,  and  ,by  said  Notary  then  made  i 
with  the  contents  thereof.  That  the  defendant  ] 
directed  some  change  to  be  made  in  the  wordi] 
mortgage,  by  which  she  intended  to  exclude  any  r 
lots  three  and  eighteen,  which  change  was  accord! 
and  thereupon,  while  so  separate  from  and  without  t 
of  her  husband,  and  being  acquainted  with 
reading  of  said  mortgage,  she  acknowledged  to  s 
that  she  executed  the  same  freely  and  voluntaril; 
not  wish  to  retract  such  execution,  and  there 
Notary  Public  attached  to  said  mortgage  a.certific 
acknowledgment  in  due  form  as  required  bylaw." 

The  Court  found  that  defendant  Isabel  Whitlo 
intend  to  include  in  the  mortgage  any  portion  of 
and  eighteen.      Her  mere  intention  (uncommni 
plaintiff,  either  by  the  writing  itself  or  otlierwi 
control  the  plain  letter  of  her  contract,  executed  ¥ 
formalities  required  by  law — ^in  the  execution  of 
of  their  property  by  married  women,  and  with  full 
of  the  actual  contents  of  the  instrument. 

Judgment  affirmed. 
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Depabtmbnt  No.  1. 


[Filed  April  25,  1881.] 
No.  7421. 
,  Appellant,  vs.  BASSETT  et  al.,  Respondents. 

-AoKNT — RATIFICA.TION  MISTAKE.  A  principal  is  not  boand  by 
pproval  of  an  act  already  dooe,  made  nnder  a  misapprehensior 
e  real  natnre  of  the  facts.  To  constitute  a  ratification,  the  prin- 
iQUst  be  acquainted  with  that  which  has  actually  been  done. 

.  from  Superior  Court,  Santa  Barbara  County. 

HcUck  and  R,  B,  Caidfield,  for  appellant. 
Stratton,  for  respondents. 

Coubt: 

>nrt  instructed  the  jury: 

i-cts  of  an  agent  can  be  ratified  only  after  full  knowl- 
bose  acts,  and  the  principal  must'  know  the  charac- 
B  acts  to  be  ratified,  otherwise  a  ratification  is  void. 
Lcation  be  made  under  misapprehension  of  the  full 
acts,  it  is  voidable  to  the  extent  of  the  mistakes, 
mrty  can  be  relieved  so  far  as  there  was  a  mistake 

mment  of  appellant's  counsel  is : 
second  clause  of  the  instruction  informs  the  jury  to 
;  that  if  Mrs.  Bassett  was  under  a  misapprehension 
of  these  transactions,  she  might  retract  her  ratifi- 
s  to  them,  and  be  relieved  from  liability  to  the  ex- 
hich  she  was  mistaken  as  to  what  plaintiff  had  done 

the  first  clause  informs  the  jury  to  the  effect  that  she 
lave  full  knowledge  of  his  acts — i.  c,  knowledge  of 
ransactions  in  question,  any  ratification  she  may 
\e  was  wholly  inoperative.     This,  we  contend,  is  er- 

ea  might,  perhaps,  have  been  better  expressed,  but 
E  opinion  that  the  instruction  conveyed  to  the  jury 
osition  that  an  alleged  principal  was  not  bound  by 
val  of  an  act  already  done,  made  under  a  misappre- 
Df  the  real  nature  of  the  facts;  that,  to  constitute  a 
on,  the  principal  must  be  acquainted  with  that  which 
illy  been  done.  This  was  not  error, 
lent  and  order  affirmed, 
ar  in  the  judgment:  Thornton,  J. 
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In  Bake. 


[Filed  May  3,  1881.] 
No.  7317. 
PEOPLE,  Respondent,  ts.' TAYLOR,  Api 

Oath  or  Office — Official  Bond.  The  failure  to  file  the  oi 
official  bond  within  ten  days  after  receiTirg  notice  of 
a  vacancy  ivhich  may  be  filled  by  appointment  of  the 
visors. 

Appeal  from  Superior  Court,  Mono  County. 

Attorney-General  Hart  and  T.  A,  Stephens,  for 
Reddy  and  Gorham,  for  appellant. 

Sharpstein,  J.,  delivered  the  opinion  of  the  ( 
At  the  annual  election  held  in  September,  187 
ert  Patterson  was  elected  Sheriff  of  Mono  Coi 
term  of  two  years,  from  the  first  Monday  of  1 
He  duly  qualified  and  entered  upon  the  duties  ( 
which  he  continued  to  discharge  until  the  29th  dt 
1878,  when  he  died;  and  on  the  5th  of  Septemb 
Board  of  Supervisors  of  said  county  duly  appoi 
pellant  herein  Sheriff  of  said  couniy,  who  dul^  < 
entered  upon  the  discharge  of  the  duties  of  said 
he  still  continues  to  hold. 

On  the  3d  day  of  September,  1879,  the  relate 
was  duly  elected  Sheriflf  of   said  county,  and 
thereof  was  duly  issued  to  him  on  or  about  the 
September,  1879.     Before  the  first  Monday  of  1 
he  filed  his  oath  of  office  and  official  bond, 
oath  or  bond  was  filed  within  ten  days  after  he 
tice  of  his  election — the  time  prescribed  by  Is 
them.    On  the  4th  of  March,  1880,  the  Board  of 
deeming  said  office  vacant,  appointed  Showers, 
to  fill  said  vacancy,  and  within  ten  days  after  rec( 
thereof  he  duly  qualified  by  filing  the  oath  of  o 
official  bond,  and  demanded  of  appellant  to  be 

f)OSsession  of  the  office  under  said  appointment 
ant  refused  to  comply  with  said  demand;  wh 
Attorney-General,  upon  the  relation  of  Showers, 
action  against  the  appellant  to  have  him  ouste 
the  relator  admitted  into,  said  office.  Jtfdgmc 
dered  against  the  appellant  and  in  favor  of  tne 
and  from  that  judgment  this  appeal  was  taken. 
The  arguments  of  counsel  have   been  mainl 
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whether,  in  contemplation  of  law,  a  vacancy  existed 

Bee  at  the  time  when  the  respondent  claims  that  he 

imied  by  the  Board  of  Supervisors. 

irgcd,  on  behalf  of  the  appellant,  that  he  wa^  ap- 

to  hold  the  office  during  the  unexpired  term  of  his 

SOT,  and  until  his  successor  was  duly  elected  and 

,  and  that  the  failure  of  the  person  duly  elected  to 

:lid  not  create  a  vacancy  in  the  office.    It  is  conceded 

relator,  by  reason  of  his  failure  to  file  his  oath  of 

1  official  bond  within  ten  davs  after  receiving  no- 

8  election,  is  not,  by  virtue  of  said  election,  entitled 

ice.     (P.  C,  Sections  907,  947,  and  996.)    The  de- 

this  case,  therefore,  hinges  upon  the  question  of 

ity  of  the  appointment  of  the  relator  by  the  Board 

visors,  and  the  validity  of  that  appointment  depends 

re  being  a  vacancy  in  the  office  when  it  Ivas  made. 

ffice  becomes  vacant  on  the  happening  of  either  of 

ring  events  before  the  expiration  of  the  term: 

lie  death  of  the  incumbent. 

****** 

is  refusal  or  neglect  to  file  his  official  oath  or  bond 
e  time  prescribed."  (Political  Code,  996.) 
lator  was  duly  elected  and  neglected  to  file  his  offi- 
or  bond  within  the  time  prescribed,  and  that  event 
1  before  the  expiration  of  the  term  for  which  he 
ed.  Did  not  the  office  thereupon  become  vacant? 
lied  tliat  it  did  not,  because  the  relator  was  not,  at 
of  IxIb  refusal  or  neglect  to  file  his  official  oath  and 
3  incumbent  of  the  office.  But  it  seems  to  us  that 
jnstruction  would  render  the  provision  nugatory. 
lau  become  an  incumbent  of  the  office  of  Sheriflf 
3r  he  has  filed  his  official  oath  and  bond.  The 
r  neglect  to  file  an  official  oath  or  bond  must  always 
and  can  never  succeed,  the  incumbency.  So  that 
ustruciion  contended  for  by  the  appellant  be  the 
^ne,  no  vacancy  in  the  office  of  SheriiF  can  ever 
reason  of  the  refusal  or  neglect  of  the  person  duly 
7  the  office  to  file  his  official  oath  or  bond.  It  is 
of  the  Court  to  give  to  this  provision  the  force  and 
ich  it  was  intended  by  the  Legislature  that  it  should 
such  intention  can  be  ascertained;  and  we  think 
lout  doing  violence  to  the  language  of  the  statute, 
lODstrue  it  to  mean  that  the  refusal  or  neglect  of  a 
[tly  elected  to  an  office  to  file  liis  official  oath  or 
thin  the  time  prescribed  by  law,  creates  a  vacancy, 
as  the  term  for  which  he  is  elected  commences, 
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which  may  be  filled  by  the  proper  appointing 
other  words,  that  this  provision  of  the  Code  rega 
son  duly  elected  to  an  office  as  the  incumbent  o: 
from  the  time  of  the  commencement  of  the  ten 
he  was  elected  until  the  expiration  thereof,  whet] 
ifies  or  not.  We  are,  therefore,  of  the  opini( 
relator  was,  within  the  meaning  of  the  Code,  w! 
a  vacancy  in  office,  an  incumbent  of  the  office  o 
Mono  County  from  the  time  of  the  commencei 
term  for  which  he  was  elected  until  the  expirati 
although  by  reason  of  his  refusal  or  neglect  to  fil< 
oath  and  bond,  within  the  time  prescribed  by 
not  entitled  to  the  possession  of  the  office  by  vi: 
election. 

If  there  was  a  vacancy,  the  Board  of  Supervis 
power  to  fill  it  by  appointment;  and  that  Board 
pointed  the  relator,  and  he,  having  duly  qualifiec 
the  date  of  said  qualification,  entitled  to  the  pt 
the  office  until  his  successor  should  be  duly 
qualified. 
Judgment  and  order  denying  a  new  trial  affirn 
We  concur:  Myrick,  J.,  Thornton,  J.,  McKee, 

In  Bank. 


[Filed  April  22,  1881.] 
No.  10,608. 
PEOPLE,  Eespondent,  vs.  GAKCIA,  Api 

Indictmbnt — FoBMER  CoNvicfnoN — EviDENCK.  An  indictmei 
defendant  is  accused,  etc.,  of  the  crime  of  grand  Ian 
said  defendant  was  indicted  by  the  grand  jury,  etc.,  f< 
grand  larceny;  that  he  was  brought  before  the  Court, 
convicted  of  the  crime  of  grand  larceny,  followed  by  ( 
indictment  for  grand  larceny  subsequently  committed 
dietment  containing  the  charge  of  prior  conviction  of  a 
The  prosecutioii  introduced  the  * '  Hegister  of  Crimii 
the  county,  showing  a  former  conviction  of  defend 
offense:  Heldf  sufficient  evidence  to  go  to  the  jury. 

Appeal  from  the  Superior  Court,  Los  Angeles 

Attm^ney 'General  Hart,  for  respondent. 

H.  Bell  and  F,  P.  Bamirez,  for  appellant. 

By  the  Court: 

We  are  of  opinion  that  the  indictment  in  t 
good,  and  that  there  was  sufficient  evidence  of  a 
viction.     There  is  no  error  in  the  record. 

Judgment  and  order  affirmed. 
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In  BXnk. 


[Filed  May  2,  188L] 
No,  10,G22, 
E  JAMES  L.  CRITTENDEN,  on  Habeas  Corpdb. 

— FiKB — TjtfPUisoNMBNT.  A  Contempt  of  Court  ia  ft  specific  criminal 
ti«e,  and  the  imposition  of  n  fine  for  Kuch  contempt  is  a  judgment 
n  a  criminiil  ease.  It  is  lawful  ior  the  Court  inflicting  ft  fino  for 
leuipt  to  ordcT  that  the  party  Htand  committed  until  the  fine  is 
I,  the  ittjpriBonment  to  be  for  ti  period  of  one  day  for  every  two 
fkrg  of  the  ftne. 


Moses ,  for  petitioner. 
Smoot,  couira, 

i  CoUKT: 

etitioDer  was  adjudged  guilty  of  contempt  by  the 
'  Court  of  San  Francisco  County,  and  wat§  ordered  to 
e  of  one  hundred  dolliir.s  and  to  stand  committed  to 
ity  Jail  for  a  period  of  one  day  for  every  two  dollars 
lupaid  portion  of  the  fine.  The  order  of  the  Court 
h  the  facts  constituting  the  contempt,  and  we  are  of 
ion  that  the  facts  show  a  case  of  contempt  under  the 
as  of  the  Code  of  Civil  Procedure. 
is  claimed  that  it  was  not  competent  for  the  Court 
inn  the  petitioner  under  an  order  or  judgment  simply 
J  a  fine.  In  the  case  of  New  0 deans  vs,  Sledmslnp  Com* 
Wallace,  392,  the  Supreme  Court  of  the  United  States 
Contempt  of  Court  is  a  specific  criminal  oflenae. 
position  of  the  fine  was  a  ludgment  in  a  criminal 
hat  part  of  the  decree  is  as  distinct  from  the  residue 
were  a  jndgment  upon  an  indictment  for  penury 
F*d  in  a  deposition  read  at  the  hearing."  ^e  *  * 
's  case,  Mr  Justice  Blackstoue  said:  'The  sole 
_u  for  contempt,  and  the  punishment  thereof,  be- 
clusively  and  without  interfering  to  each  respective 

aestion  of  contempt  of  Court,  and  the  punishment 
has  recently  undergone  a  thorough  examination  in 
of  Fisher  vs.  Hayes  (Jaiumry  2(>,  1H81)»  and  reported 
federal  Reporter  of  March  29,  1881.  In  that  case 
rd,  J*,  says:  '*It  is  suggested  that  Section  725  pro- 
'  the  punishment  of  a  contempt  by  a  fine  or  imprison- 
ed that,  therefore,  a  commitment  for  iion*payment  of 
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the  fine  is  unlawful,  because  ^uch  commitment  i 
ment.'  There  is,  however,  no  commitment  or  in 
if  the  fine  be  paid.  There  is  not  commitment  am 
punishment  by  a  fine  is  fully  inflicted,  under  t 
the  order,  if  the  fine  be  paid  as  the  order  directs, 
case  there  can  be  no  commitment.  So,  if  theri 
mitment  for  non-payment  of  the  fine,  there  mi 
charge  as  soon  as  the  fine  is  paid.  The  palmer 
is  the  punishment.  The  awarding  or  infliction  ( 
no  punishment.  The  commitment  is  an  incideni 
It  is  not,  in  any  manner,  the  '  imprisonment'  all( 
statute.  The  payment  of  the  fine,  and  a  commit] 
paying  it,  cannot  co-exist.     The  commitment  is  n< 

Jiunishment  or  imprisonment  added  to  the  pavm( 
t  is  in  view  that  it  has  always  been  held  tl 
statute  authorizes  or  prescribes  the  infliction  of 
punishment,  either  for  a  contempt  of  Court  or  f 
offense,  it  is  lawful  for  the  Court  inflicting  the  fi] 
that  the  party  stand  committed  until  the  fii 
although  there  be  no  specific  affirmative  grant 
the  statute  to  make  such  direction." 

The  learned  Judge  then  proceeds  to  cite  nun 
in  su^jport  of  his  view  of  the  law. 

We' are  of  opinion  that  it  was  competent  for  t 
Court  to  make  the  order 'complained  of  in  th 
therefore  the  writ  is  dismissed  and  the  petitione] 


In  Bane. 


[Filed  May  2,  1881.] 
No  6604. 

McDonald  vs.  m:celrot. 

By  the  Court: 

Ordered  that  petition  for  hearing  in  bank  be  ^ 
The  attention  of  counsel  is  called  to  the  questi 

1.  Is  plaintiff,  under  his  allegations,  entitled 
necessity  ? 

2.  Is  the  language  of  the  deed  set  forth  in  th< 
(relating  to  Minna  Street)  a  covenant  ? 

3.  If  so,  is  it  a  covenant  running  with  the  li 
binding  upon  the  heirs,  although  they  are  not  nc 


infic  ^ufit  %jm  f  ottmal 


n. 


May  28,  1881. 


No.  U. 


Supreme  Court  of  California. 

Department  No.  2. 


[Filed  May  14,  1881.] 
No.  7467. 
E,  Appellant,  vs.  HIS  CKEDITOBS,  Kespondents. 

T  Pboc!£xdinob — Nonos — PuBLic^Tioy.  An  order  fixing  the  time 
meetlDg  of  creditors,  and  directing  notice  made  on  May  21,  1879 — 
time  fii«d  being  June  23,  1879 — and  the  publication  of  the  notice 
ig  made  on  May  23d,  May  30th,  Jane  6th  and  Jane  13th  of  the 
le  year,  in  a  sufficient  compliance  with  the  insolvency  law.  The 
g«  of  the  Court  is  not  the  person  to  name  the  paper  in  which  pub- 
tion  of  notice  is  to  be  made;  he  simply  fixes  the  tinfa,  and  directs 
ice  to  be  given,  and  the  Clerk  gives  the  notice. 

d  from  County  Court  of  Tplo  County. 

Spragite,  for  appeUant. 

ailj  Craig  &  Orant,  for  respondents. 

B  Couet: 

rder  of  the  Court  below,  made  June  22,  1880,  was 
IS  for  the  following  reasons: 

8  order  fixing  time  for  meeting  of  creditors,  and  di- 
lotice,  was  made  May  21,  1879.  The  time  fixed  for 
ting  was  June  23,  1879.  The  notice  was  published 
[,  May  Both,  June  6th  and  June  13th.  This  was  suffi- 

e  order  directed  the  notice  to  be  published  in  the 
d  Democrat.     The  affidavit  states  tnat  the  publica- 

made  in  the  Woodland  Daily  Democrat.  This  was 
r.  The  statute  does  not  direct  that  the  Judge  shall 
&  p^p^r  in  which  the  notice  is  to  be  published.  The 
I  to  nx  the  time,  and  direct  notice  to  be  given,  and 
k  is  to  give  the  notice. 

reversed. 
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Filed  May  7,  1881. 
No.  6885. 

THE   PEOPLE   OF   THE   STATE   OF    CA] 

Appellant, 

vs. 

J.  H.  BUDD  ET  AL.,  Respondents 

V 

MiSDSMKANOB — BaIL    BoND — FOBFKITUBK — APPSA.BAKCX    OF    1 

bail  bond  giyen  in  a  case  of  misdemeanor  cannot  b 
feited  solely  on  the  ground  that  the  defendant  failed 
sonally  when  called  for  trial.  The  appearance  of  a  def 
with  misdemeanor  is  not  absolutely  necessary  for  the  t 
.  against  him. 

Appeal  from  Fifth  District  Court,  Stanislaus  ( 

AUorney-Chrieral  Hart,  for  appellant. 
J.  H.  Buddy  for  respondents. 

'  Morrison,  C.  J.,  delivered  tl\e  opinion  of  the 
It  appears  from  the  record  in  this  case  that  on 
of  October,  1875,  an  order  was  made  bjr  the  Hon 
Booker,  then  Judge  of  the  Fifth  Judicial  Distric 
one  J.  H.  McDonald  to  bail  in  the  sum  of  $500, 
undertaking  was  given,  in  pursuance  of  said  or 
terms  of  the  statute,  for  that  amount.  The  und( 
signed  by  the  defendants,  and  the  offense  charge 
demeanor. 

Afterwards  an  indictment  was  found  and  presei 
McDonald,  and  on  the  27th  day  of  March,  1876, 
regularly  called  for  trial  in  the  County  Coiirt  oi 
County,  and  the  defendant  beinff  absent,  he  w 
there  called  by  the  Sheriff,  and  failed  to  appei 
proper  person  or  by  attorney,  whereupon  the  C< 
made  an  order  declaring  the  bond  entered  into  bj 
ants  forfeited.  The  action  is  brought  upon  this 
dertaking,  and  the  order  of  forfeiture  is  relie 
plaintiff  as  ^ving  a  right  of  action. 

The  condition  of  the  undertaking  sued  on  is 
above-named  J.  H.  McDonald  will  appear  and 
charge  above  mentioned  in  whatever  Court  it  ma 
cuted,  and  will  at  all  times  hold  himself  amen 
orders  and  process  of  the  Court,  and  if  convicted 
for  judgment  and  render  himself  in  execution  tl 
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◦  perform  either  of  these  conditions,  then  he  will 

he  indictment  was  found,  the  defendant  appeared  in 
1  interpDHed  a  plea  of  not  guilty,  but  did  not  appear 
le  the  case  was  called  for  trial.  The  case  was  not 
1  therefore  there  was  no  conviction;  but  the  Court, 
Jen  already  remarked,  declared  the  bond  forfeited 
^f  the  failure  of  the  defendant  to  be  present  at  the 
)inted  for  the  trial.  The  simple  question  is,  does 
d  show  a  breach  of  any  conditions  of  the  bond 
tified  the  order  of  the  Court  declaring  a  forfeiti;ire? 
977  of  the  Penal  Code  provides  that  ''if  the  in- 
is  for  a  felony,  the  defendant  must  be  personally 
but  if  for  a  misdemeanor,  he  may  appear  upon  the 
mt  by  counsel. 

>n  978.  When  his  personal  appearance  is  neces- 
le  is  in  custody,  the  Court  may  direct,  and  the 
whose  custody  he  is  must  bring  him  before  it  to  be 

)n  979.  If  i}\e  defendant  has  been  discharged  on 
as  depoi^ited  money  instead  thereof,  and  do  not  ap- 
3  arraigned  when  his  personal  attendance  is  neces- 
Court,  in  addition  to  the  forfeiture  of  the  under- 
bail,  or  the  money  deposited,  may  direct  the  Clerk 

bench  warrant  for  his  arrest." 
B  is  only  in  cases  where  his  personal  attendance  is 

to  the  aixaignment. 

1043  is  as  follows:  **If  the  indictment  is  for  a  fel- 
lefendant  must  be  personally  present  at  the  trial; 

a  misdemeanor,  the  trial  maj  be  had  in  the  ab- 
he  defendant;  if,  however,  his  presence  is  neces- 
h©  purpose  of  identification,  the  Court  may,  upon 
n  of  the  District  Attorney,  by  an  order  or  warrant, 
m   personal  attendance  of   the  defendant  at  the 

case  no  Buch  application  was  made  by  the  District 

and  no  order  of  the  Court  was  entered  requiring 

sal  att€^D dance  of  the  defendant. 

of  the  facts  of  this  case,   and  the  foregoing  pro- 

the  Penal  Code  relating  to  proceedings  in  cnmi- 

it  is  clear  to  our  minds  that  the  defendant  was  not 

;o  be  pemonally  present  at  the  trial,  and  that  there 

ovisioD  of  law  which  prevented  the  Court  from  pro- 

ith  the  trial  of  the  case  in  the  defendant's  absence. 

part  of  the  conditions  of  the  undertaking  given  by 

lants  that  the  defendant  should  be  present  at  the  • 
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trial,  and;  therefore,  the  failure  of  the  defendant 
ent  in  Court  when  his  case  was  called  for  trial  ( 
no  breach  of  the  conditions  of  the  undertaking. 
of  The  People  vs.  Ebner,  23  Cal.  159,  the  Court  i 
tion  259  of  the  Criminal  Practice  Act  provides  ti 
indictment  be  for  a  felony,  the  defendant  must  be 
present;  but  if  for  a  misdemeanor,  his  personal  ] 
unnecessary,  and  he  may  appear  upon  the  arrai 
counsel.'  Section  320  also  provides :  'If  tiie  ind 
for  a  misdemeanor,  the  tried  may  be  had  in  the 
the  .defendant;  but  ii  for  felony,  he  must  be 
present.'  Sq,  also,  Section  415  provides  that  i 
misdemeanor  the  verdict  may  be  rendered  in  the 
the  defendant.  A  forfeiture  must  be  strictly  pre 
record  discloses  that  the  Court  of  Sessions  had  n 
authority  to  enter  a  default  or  to  declare  the  re 
forfeited." 

It  is  provided  also  by  Section  1148  of  the  Pena 
''  if  indicted  for  a  felony,  the  defendant  must, 
verdict  is  received,  appear  in  person. .  Jf  for  a  mis 
the  verdict  may  be  rendered  in  his  absence." 

It  will  be  seen  that  the  provisions  of  the  Peni 
substantially  the  same  as  were  the  provisions  of  th 
Practice  Act.  The  case  of  The  People  vs.  Ebner, 
above,  holds  that  it  was  error  to  declare  the  recoj 
bail  forfeited  because  the  defendant  failed  to  app( 
ally  and  plead  to  the  indictment;  and  in  this  < 
equally  erroneous  for  the  Court  to  declare  the  boi 
because  the  defendant  failed  to  appear  personi 
trial.  Such  personal  appearance  was  not  required 
on  the  conditions  of  the  undertaking. 

Such  was  also  the  rule  at  common  law.  In  i 
Steele  vs.  Commonwealth,  3  Dana,  84 ,  the  Court  a 

**  Hiram  Steele,  who  was  recognized  to  answer 
ment  for  unlaTi'fully  setting  up  and  keeping  a  gar 
having  failed  to  appear,  his  recognizance  was,  at  1 
of  his  surety,  respited;  and  a  jury,  sworn  to  ^  th 
ing  returned  a  verdict  of  *  guilty,  the  Court  rende 
ment  for  $500  penalty. 

"This  appeal  prosecuted  to  reverse  thejudgme 
three  questions:  1st.  Was  it  proper  to  'try  the  c 
appellant's  absence,"  etc. 

In  prosecutions  for  felony,  the. accused  cannot 
his  absence;  but  a  prosecution  for  a  pecuniary  p 
be  tried,  like  a  civil  action  of  debt,  whether  the 
appear  or  not.     According  to  Mr.  Chitty,  **  even 
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or  an  ordinary  misdemeanor  could  be  tried  at  common 
thout  the  appearance  of  the  accused.  In  such  a  case 
ry  did  not,  as  a  prosecution  for  felony,  amount  to  a 
tioD;  and,  therefore,  if  a  personal  appearance  could 
had,  the  delinquent  might  nevertheless  be  tried." 
litty  s  Criminal  Law,  411-12.) 

he  latter  case  of  Canada  vs.  CommomoeaUh^  9  Dana, 
was  held  that  a  prosecution  for  misdemeanor  may 
d  in  the  absence  of  the  accused  when  he  is  imder 
Lzaoee.  Mr.  Chief  Justice  Bobertson,  delivering  the 
1  of  the  Court  in  that  case,  says: 
at  requisition  was  onlv  intended  to  afford  to  the  Com- 
alth  secuiityr  for  satisfaction  in  the  event  of  convic- 
nd,  as  decided  in  the  case  of  Stede  vs.  GommonweaUh, 
k,  84,  we  are  satisfied  tiiat  the  British  practice  has 
D  fact,  recognized  and  confirmed  here  by  legislative 
ents ;  and  that,  consequently,  when,  as  in  this  case, 
used  has  been  recognized  to  appear,  he  may  be  tried 
ir  he  appear  or  not. 

judgment  is  reversed  and  the  cause  remanded,  with 
tions  to  enter  a  judgment  in  favor  of  the  defendants, 
concur:  Myrick,  J.,  Sharpstein,  J.,  Thornton,  J., 
8 try,  J.,  Boss,  J. 


Depabtment  No.  2. 


[Filed  May  16,  1881.] 
No.  10,640. 
EOPLE,  Eespondent,  vs.  SPECHT,  Appellant. 

\  Law — Appeal — Infobmation.  An  order,  made  snbseqaent  to  the 
Btaining  of  a  demurrer  to  an  indictment,  that  the  District  Attorney 
s  an  infomiation  against  the  defendant  is  not  appealable. 

sal  from  Superior  Court,  Colusa  County. 

ney-Geueral  Hart,  for  respondent. 
jjxfrt  and  Haichy  for  appellant. 

le  Court: 

'  ttie  order  sustaining  the  demurrer  to  the  indictment 
irt  made  an  ord6r  that  the  District  Attorney  file  an  in« 
on  against  the  defendant.    The  appeal  is  from  this 
The  order  is  not  an  appealable  one. 
sal  diamissed. 
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[FUed  May  7,  1881.1 

No.  7658. 

CAMEON,  Petitioner, 
vs. 
KENFEELD,   Contboller  op  the  State  of  < 

^^  AND 

WEIL,  Treasurer  op  the  State  op  Calif< 
Eespondents. 

PBOBiBinoif — Constitutional  La.w.  The  writ  of  prohibition 
the  Gonstitation  is  the  writ  as  known  to  the  commoi 
office  is  to  restrain  snbordinate  Gonrts  and  inferior  jnd 
from  exceeding  their  jurisdiction.  The  Legislature  hf 
extend  its  operation  to  boards  or  officers  exercising  mi 
tions. 

Prohibition. 

James  A.  Waymire  and  W.  H.  Sears,  for  petitioi 
Attomey-Oeneral  Hart,  for  respondents. 

By  the  Court: 

This  is  a  petition  for  a  writ  of  prohibition  c< 
the  Controller  to  refrain  and  desist  from  drawii 
upon  the  Treasury  in  payment  of  any  claims  ari 
the  Act  of  April  23,  1880,  entitled  "An  Act  1 
drainage,"  and  the  Treasurer  from  paying  out 
upon  such  warrants. 

Section  4  of  Article  VI  of  the  Constitution  o: 
provides  that  the  Supreme  Court  shall  have  powe: 
writs  of  mandamus,  certiorari,  prohibition  and  ] 
pus."  The  same  language  was  employed  in  the  f< 
stitution. 

In  Maurer  vs.  MUchdl,  53  Cal.  291,  it  was  said: 
all  of  opinion  that  the  writ  mentioned  in  the  Con 
the  writ  of  prohibition  as  known  to  the  common  ] 
in  Spring  Valley  Water  Works  vs.  The  City  arid  Cot 
Francisco,  52  Cal.  Ill,  it  was  said:  *'At  the  coms 
writ  of  prohibition  was  issued  on  the  suggesti< 
cause  originally,  or  some  collateral  matter  arisi 
did  not  belong  to  the  inferior  jurisdiction,  but  to 
zance  of  some  other  Court.    It  was  air  original  rei 

{rovided  as  a  remedy  for  the  encroachment  of  ji 
ts  office  was  to  restrain  subordinate  Courts  and  i 
dicial  tribunals  from  ei^ceeding  their  jurisdiction. 
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B  two  cases  are  decisive  of  the  present  application. 
le  time  of  the  decision  in  Maurer  vs.  MUchell,  Section 

the  Code  of  Civil  Procedure  read:  "The  writ  of 
tion  is  the  counterpart  of  the  writ  of  mandate.  It 
the  proceedings  of  any  tribunal,  corporation,  board 
DD,  when  such  proceedings  are  without  or  in  excess 
jurisdiction  of  such  tribunal,  corporation,  board  or 
''  It  was  decided  that  this  language'  did  not  require 
IJourt  to  hold  that  the  office  of  the  writ  had  been  ex- 
Such  construction  of  the  statute,  however,  did  not 
hat  was  said  in  respect  to  the  meaning  of  the  Con- 
1  mere  dictum;  it  only  furnished  another  and  sepa- 
sou  why  tlie  writ  should  be  denied  in  that  case.  It 
ts  well  bo  urged  that  what  was  said  in  Maurer  vs. 

with  reference  to  the  meaning  of  the  section  of  the 
aa  unnecessary  to  the  conclusion  reached  by  the 
and,  by  &uch  reasoning,  a  case  which  distinctly  de- 
s  two  Vpteations  would  become  an  authoritative  de- 
tion  of  neither.  The  new  Constitution  was  framed, 
of  the  coustruction  of  the  language  used  in  the  for- 
LStitution,  unanimously  concurred  in  by  the  members 
lighest  tribunal  of  the  State;  yet  the  framers  of  the 

Constitution  repeated  the  words  employed  in  the 
W©  are  forced  to  the  conclusion  that  they  used 
}rds  in  the  sense  which  had  been  attributed  to  them 
Jupreme  Court. 

ows  that  the  Legislature  had  no  power  to  enact  the 
»hich  purports  to  amend  Section  1102  of  the  Code 

Procedure,  and  to  provide  that  the  writ  shall  arrest 
ceedings  (in  excess  of  jurisdiction)  of  any  tribunal, 
tion,  board  or  person,  '*  whether  exercising  functions 
or  ministerial, '  in  so  far  as  it  attempts  to  extend  tha 

the  writ, 
denied  and  proceedings  dismissed. 


coNcuRRma  opinion. 

icurring  in  this  opinion  I  limit  it  to  the  extension  of 
mentioned  therein  by  the  Act  of  the  Legislature  to 
inal  jurisdiction  of  this  Court.  I  do  not  think  such 
tion  can  be  added  to  by  the  Legislature.  It  may  be 
Legislature  has  the  power  to  extend  the  scope  of  a 
the  kind  spoken  of  m  the  opinion,  whether  it  be 
srtiorari  or  not,  to  the  Superior  Courts;  but  on  this 
^  definite  judgment  is  here  intended  to  be  expressed: 
D,  J. 
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[Filed  May  7,  1881.] 

No.  7711. 

CAMKON,  Petitioneb, 
vs. 
WEIL,  State  Treasurer,  etc.,  Responi 

Gknebal  Fund  op  thi  Statb — Apppopbiation — Tbiasubbb — 1 
Inyaud  Law — Monet  Gollectkd  undeb  Intalid  Law. 
Fund  in  the  State  Treasury  consists  of  moneys  reo 
Treasury  not  specially  appropriated  by  law.  The  fa< 
are  collected  for  a  certain  fund,  and  paid  into  the  Tre^ 
invalid  Act  of  the  Legislature,  is  no  reason  why  such 
be  credited  to  the  "General  Fund."  The  State  Treasi 
to  pay  out  money  received  in  his  official  capacity  und 
tutional  law.  The  intention  of  the  Legislature  to  e 
from  the  **  General  Fund/'  does  not  depend  upon  the 
Act  by  which  such  exclusion  is  manifested.  Moneyi 
paid  into  Uie  State  Treasury  under  a  void  Act  musi 
Treasury  until  appropriated  to  a  certain  purpose  by  i 

Mandamus. 

James  A.  Waymire  and  W.  H.  Sears,  for  petitic 
Attorney-General  Hart,  for  respondent. 

By  the  Court: 

The  petition  alleges  that  there  is  in  the  Stat< 
sum  of  money  "collected,  seceived  and  paid  ir 
Treasury  to  the  credit  of  certain  funds  desigm 
Act  (the  Act  of  April  23,  1880,  entitled  'An  Act 
drainage,')  as  the  '  State  Drainage  Construction 
*  Constanction  Fund  of  Drainage  District  No.  1.' 
— as  claimed  by  petitioner — the  Act  of  the  Lc 
invalid,  we  are  asked,  by  writ  of  mandate,  to 
State  Treasurer  forthwith  to  credit  the  sum  afor 
•'General  Fund." 

Section  454  of  the  Political  Code  provides:  *"; 
Fund  consists  of  moneys  received  into  the  Treas 
specially  appropriated."  The  money  which  th< 
asks  to  have  transferred  to  the  **  General  Fund,"  ^ 
hj  the  Treasurer  in  his  official  capacity,  and  h 
sible  for  its  safe-keeping.  He  may  refuse  to  pay 
of  it  out  upon  a  demand  based  upon  a  statute,  g( 
but  invalid  because  unconstitutional.  But  it  I 
follows  that  because  the  Treasurer  is  not  authoi 
out  moneys  collected  under  an  invalid  statute, 
poses  mentioned  in  it,  he  can  be  required  to  pa 
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purposes.     Yet,  such  is  the  real  object  of  the  present 
;ation. 

;he  **Act  to  promote  drainage"  constituted  part  of  the 
ition  of  this  State  prior  to  the  adoption  of  the  Political 
or  had  been  enacted  at  the  same  time,  it  would  seem 
dear  that  Section  454  of  the  Code  did  not  require  that 
ooejs  collected  under  the  ''Drainage  Act"  should  be 
I  to  the  credit  of  the  "General  Fund."  In  the  case 
sed  Seetiop  454  would  be  read  as  if  it  had  declared — 
General  Fund  consists  of  moneys  received  into  the 
irj  and  not  specially  appropriated  by  the  Act  'to  pro- 
drainage,'"  etc.  In  arriving  at  the  intention  of  the 
atiire  Bought  to  be  expressed  in  the  section,  the  cir- 
ance  that  the  "Drainage  Act"  was  unconstitutional, 
not,  in  such  case,  be  material.  The  purpose  of  the 
ature  to  exclude  from  the  "  General  Fund  "  the  moneys 
ted  under  the  "Drainage  Act"  would  be  equally 
mt,  whether  the  latter  Act  was  or  was  not  a  constitu- 
or  valid  statute.  The  "Drainage  Act,"  so  called,  was 
issed  until  after  the  Political  Code,  but  Section  454 
itlj  contemplates  the  exclusion  from  the  General  Fund 
neys  specially  appropriated  by  subsequent  Acts  of  the 
ature.  The  Legislature,  by  formal  Act,  did  specially 
>riate  the  moneys  collected  under  the  "Act  to  promote 
ge/'  The  "Drainage  Act"  may  be  invalid,  but  this 
lot  change  the  intention  expressed  in  Section  454  of 
^litical  Code,  which  is  to  include  in  the  General  Fund 
le  moneys  which  may  not  be  specially  appropriated  by 
^claration  of  the  Legislature.  If  the  "  JDrainage  Act  ' 
1,  the  moneys  collected  under  it  must  remain  in  the 
try  until  appropriated  by  an  Act  of  the  Legislature  re- 
g  that  they  be  returned  to  the  taxpayers,  or  otherwise 
>riating  them.  It  may  be  admitted  that  the  Legislature 
e  power  to  appropriate  to  the  payment  of  the  general 
iitures  of  the  Government  moneys  collected  and 
}ted  to  be  appropriated  under  a  statute  absolutely  void, 
t  every  principle  of  sound  .construction  requires  of  us 
I  that  su(3h  was  not  the  intention  of  the  legislative  body, 
the  language  employed  clearly  demands  that  such  in- 
1  be  imputed.  In  our  opinion  the  language  of  Section 
)es  not  make  necessary  a  construction  such  as  must 
iposa  a  certain  element  of  injustice,  even  if  the  moneys 
I  strict  law,  be  assumed  to  have  been  paid  by  the  tax- 
voluntarily.  The  section  ought  not  to  be  held  to 
a  residuary  fund  into  which  shall  lapse  all  moneys 
the  Legislature  may  have  attempted  ineffectually  to 
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appropriate  to  some  special  purpose.     It  simply 
the  General  Fund  such  moneys  received  into  t 
Treasury  as  have  not  by  formal  legislative  enaotmc 
or  invalid)  been  declared  to  be  appropriated  special 
Writ  denied  and  proceeding  dismissed. 


Depabtkent  No.  2. 


[Filed  May  7,  1881.] 
No.  6720. 
O'NEIL,  Bespondent,  vs.  DONAHUE,  Appel] 

Girr — Title — ^Pbactick — Evidencb — Costs — Nonci.  Defendani 
certain  shares  of  stock  of  a  company  of  which  he  (defei 
President,  for  the  purpose  of  qualifying  A  as  Director  of  th 
A  knew  the  object,  and  that  the  stock  was  expected  to  I 
The  shares  were  found  in  the  safe  of  the  company  after  t] 
A,  but  there  was  no  evidence  that  a  delivery  of  the  shares 
to  defendant.  Held,  that  the  legal  title  was  in  A  at  his 
passed  to  plaintiff  as  his  administratrix.  A  finding  of  fact 
disturbed  if  there  is  evidence  to  support  it.  Actual  m 
rendering  of  a  decision  is  the  equivalent  of  written  notii 
time  for  filing  a  memorandum  of  costs  run  from  the  tin 
actual  notice. 

Appeal  from  Nineteenth  District  Court,  San  Frai 

G.  W.  Ih/ler,  for  respondent. 
lAoyd  &  NewlandSy  for  appellant, 

Thornton,  J.,  delivered  the  opinion  of  the  Court; 

This  action  was  brought  to  recover  damages  for 
version  of  forty-five  shares  of    the  capital    stock 
Omnibus  Bailroad  Company. 

The  cause  was  tried  by  the  Court,  and  judgmen 
for  plaintiff.  Defendant  moved  for  a  new  trial  w! 
denied,  and  this  appeal  is  from  the  judgment  and  ( 
nying  a  new  trial. 

The  Court  below  rendered  its  decision  as  follows: 

''This  cause  was  tried  by  the  Court,  sitting  wither 
and  the  Court  finds  as  follows: 

"AS  TO  THE  FACTS. 

*'  First— James  O'Neil  died  September  5, 1876,  and 
was  appointed  and  duly  qualified  as  administratris 
17th  day  of  October,  1876,  and  has  since  continued 
such. 

*'  Second — O'Neil,  for  ten  years  prior  to  his  death,  1 
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mfidential  clerk  of  defendant,  and  until  bis  death  col- 
i  large  sums  of  money  and  made  lar^e  disbursements  for 
ind  had  the  custody  and  control  of  his  private  papers, 
[efendant's  ajgent  in  all  his  business  aSiairs,  and  was 
nilj  trusted  in  all  respects. 

hird — Defendant,  for  ten  years  prior  to  O'Neil's  death, 
resident  of  the  Omnibus  Kailroad  Company,  a  corpora- 
laving  its  office  in  San  Francisco,  and  was  a  large 
kolder  therein.  Said  0*Neil  was  Secretary  of  said  cor- 
on  during  that  time,  as  well  as  confidential  clerk  of 
lant. 
ourth— Said  defendant,  during  said  period,  at  Tarious 

bought  and  sold  a  great  many  shares  of  said  stock, 
^'Neil  acting  as  his  agent  in  said  transactions,  and 
of  said  shares  were  transferred  to  said  O'Neil  on  the 
of  said  company,  and  afterwards  to  defendant — in  all 
1  hundred  shares. 

if  th — The  by-laws  of  said  corporation  provide  that  each 
>r  must  be  the  bona  Jide  owner  of  fifty  shares  of  stock, 
own  in  his  own  ri^ht. 

ixth— In  1866  said  Donahue  gave  to  said  O'Neil  and 
L  to  be  transferred  to  him  on  the  books  of  said  corpora- 
ifty  shares  of  stock,  with  intent  to  qualify  said  O'Neil 
i  as  a  director  in  said  corporation.  Said  stock  was 
ards,  as  occasion  required,  transferred  with  other  stock 
jing  to  defendant  as  security  for  money  loaned  to  de- 
it,  said  O'Neil  acting  as  agent  in  said  transactions 
ame  was  again  conveyed  to  said  O'Neil,  and  the 
7{  fortY4our  shares,  hereinafter  mentioned,  constitutes 

of  said  stock.  There  was  no  agreement  that  said 
would  be  conveyed  back  to  defendant,  but  said  O'Neil 
he  purpose  of  such  transfer,  and  also  that  said  Donahue, 
as  the  owner  of  much  stock  in  many  corporations,  was 
habit  of  transferring  stock  to  various  persons  to  enable 
persona  to  act  as  directors  in  such  corporations,  and 
ich  persons  were  re<}uired  after  the  stock  was  issued 
u  to  assign  the  same  m  blank,  and  deliver  the  same  to 
lue,  and  such  was  the  unexpressed  expectation  of  both 
i  in  the  said  transfer  to  O'Neil. 

^venth^Said  O'Neil,  as  clerk  and  agent  of  defendant, 
e  custody  of  the  safe  containing  the  private  papers  of 
lant,  and  as  Secretary  of  the  Omnibus  Bailroad  Com- 
had  custody  of  the  safe  of  said  corporation.  Said 
lUe  had  no  access  to  either  of  said  safes  except  by  the 
said  O^Neil. 
ightli — ^Said  O'Neil  died  suddenly,  without  any  premoni- 
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tory  siokness.  After  his  death  there  was  found  in  t 
.safe  of  defendant  a  portfolio  or  wallet,  in  which  il 
ant  kept  his  private  papers,  such  as  notes  and  cert 
stock,  and  in  this  was  a  certificate  for  fifty  i 
stock  in  the  Omnibus  Railroad  Company,  whic 
books  of  said  corporation  stood  in  the  name  of  ( 
dorsed  on  which  certificate  was  a  blank  assignmei 
by  said  O'Neil.  In  said  safe  was  a  separate  pi 
papers  belonging  to  said  O'Neil,  but  containing  n< 
said  corporation.  In  the  safe  of  the  corporation 
found  a  certficate  for  foriy-four  shares  of  stock  in 
corporation,  issued  to  said  James  O'Neil  and  in< 
him  in  the  manner  above  stated  as  to  the  certificf 
private  safe,  and  placed  in  an  envelope,  across  w 
written  the  name  of  the  defendant. 

**  Ninth — Said  forty-four  shares  given  to  said  O'l 
fore  stated,  had  stood  in  his  name  since  1868,  an 
sequence  said  O'Neil  had  acted  a  director  at  i 
defendant.  That  said  indorsement  was  made  i 
quence  of  the  expectation  of  Donahue  that  it  g 
given  back,  but  said  certificate  was  never  delivere 
defendant  unless  the  above  facts  constitute  a  delive 
said  indorsement  said  O'Neil  continued  to  exercii 
rights  of  a  stockholder  in  said  corporation,  with  t] 
edge  of  said  Donahue,  by  virtue  of  said  stock  sta 
the  books  of  the  corporation  in  his  name,  acting  as  s 
drawing  dividends,  and  receipting  on  the  booKS  oi 
pany  in  his  own  name  as  the  owner  of  said  sto 
O'Neil  also  drew  the  dividends  of  defendant  in 
poration,  &nd  from  many  other  corporations  in  ' 
fendant  was  a  stockholder,  receipting  for  the  same 

'•Tenth — Inferentially,  from  the  above  facts,  the  C 
that  defendant  gave  said  stock  to  O'Neil,  intending 
same  should  vest  absolutely  in  said  O'Neil  to  (jt 
to  be  a  director,  believing,  however,  that  said  O'Neil 
turn  the  same  when  requested.  That  the  indorsement 
to  enable  Donahue  to  obtain  said  stock  in  case  of 
but  the  same  was  never  actually  returned  or  gi 
to  defendant  by  O'Neil. 

"  Eleventh — Said  stock  was  the  property  of  said 
the  time  of  his  death. 

**  Twelfth — ^Plaintiflf  made  due  demand  of  defei 
said  stock  on  the  24th  day  of  April,  A.  d.  1877,  iw 
demand  was  refused. 

*'  Thirteenth — Said  defendant  converted  said  st 
own  use  on  the  24th  day  of  April,  1877. 
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irteenth— TL©  value  of  said  stock  at  the  time  of  said 
iOQ  was  elevep  hundred  dollars.  As  matter  of  law 
rt  finds  that  plaintiff  is  entitled  to  judgment  against 
endant  for  the  sum  of  eleven  hundred  dollars,  with 
iterest  from  the  24th  day  of  April,  A..  D.  1877,  as 
I  for  the  conversion  of  stock,  with  her  costs.     So 

on  tended  by  the  appellant  (defendant  below)  that  upon 
LDgs  the  judgment  should  be  reversed,  and  judgment 
for  defendant. 

IV6  examined  the  findings  carefully,  and  are  of  opinion 
)y  support  the  judgment.  The  facts  found  showed 
title  to  the  stock  vested  in  the  intestate  of  plaintiff, 
t  this  title  never  passed  out  of  him;  that  plaintiff's 
i  owned  the  shares  at  his  death,  and  they  passed  to 
atiff  afterwards,  as  his  administratrix,  as  part  of  his 

urther  contended  that  the  evidence  is  insufficient  to 
the  decision;  that  the  evidence  shows  that  the  stock 
m  to  the  defendant  by  plaintiff's  intestate,  and  that 

was  perfected  by  delivery.  The  decision  of  this 
i  turned  upon  matters  of  fact,  peculiarily  proper  for 
rt  below  to  decide.  The  Court  found  that  the  stock 
ion  was  never  given  to  Donahue  as  urged,  and  we 
Ustnrb  such  finding  if  there  is  any  evidence  to  sup- 
We  have  examined  the  testimony  as  set  forth  m 
iscript,   and  find  that  there  is  evidence  to  support 

the  other  findings  of  fact. 
g  the  view  most  favorable  to  the  defendant,  the  evi- 

Gonfiicting  as  to  the  gift  back  to  Donahue,  and,  under 
cumstances,  the  finding,  according  to  the  long  settled 
ihis  Court,  will  not  be  disturbed.     We  will  add  here 

evidence  as  to  the  gift  by  defendant  to  O'Neil  is 
nd  conclusive. 

iefendant  moved  the  Court  to  strike  out  and  disallow 
's  memorandum  of  costs  and  disbursements,  on  the 
that  it  was  never  served  on  defendant,  And  that  it  was 
i  within  the  time  allowed  by  law.  He  also  moved  to 
e  nQemoraodum  of  costs,  and  each  and  every  item  of 
le  ground  that  the  items  of  costs  w^re  excessive,  un- 
^d  by  law,  and  had  not  been  necessarily  incurred  in 
jn. 

[notion  (for  there  was  but  one)  was  denied,  and  from 
sr  denying  it  defendant  appealed, 
thownby  the  bill  of  exceptions  that,  on  the  hearing 
motion,  it  was  made  to  appear  that  the  cause  was  de- 
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oided  bj  the  Court  on  the  eleventh  day  of  Octo 
that  on  the  same  day  plaintiff's  attorney  gave  noi 
decision  of  the  Court  to  the  defendant,  which  not 
on  the  day  just  mentioned,  was  filed  in  Court  on 
day;  that  on  the  twenty-first  day  of  October  defej 
gaye  notice  to  plaintiff  of  his  intention  to  move 
trial. 

At  the  time  of  the  occurrence  of  the  foregoing 
was  required  by  Section  1033,  C.  C.  P.,  that  ''  th 
whose  favor  judgment  is  rendered,  and  who  claims 
must  deliver  to  the  Clerk,  and  serve  upon  the  adv 
within  five  days  after  the  verdict  or  notice  of  the  i 
the  Court  or  referee — or  if  the  entry  of  the  judgn 
verdict  or  decision  be  stayed,  then  before  sue 
made — a  memorandum  of  the  items  of  his  costs  i 
sary  disbursements  in  the  action  or  proceeding,  w 
orandum  must  be  verified,"  etc.,  etc. 

As  we  have  stated,  the  cause  was  tried  by  the  ( 
the  decision  was  in  favor  of  plaintiff.  The  defei 
no  notice  of  such  decision  to  the  plaintiff,  but  tl 
did  give  such  notice  to  the  defendant,  and  that  c 
that  such  decision  was  made.  This  notice  was  no  d 
by  plaintiff  to  impose  on  defendant  the  obligatiou 
notice  of  his  intention  to  move  for  a  n^w  trial  unc 
659,  C.  C.  P.,  and  within  the  time  prescribed  ther 
he  intend  to  do  so.  The  object  of  the  provisions 
1033,  as  to  the  costs,  was  to  give  the  successful 
claimed  such  costs,  five  days  after  he  had  knowlet 
verdict  or  decision  to  file  and  serve  his  memora 
the  successful  party  had  knowledge  of  such  decisi 
all  doubt,  as  she  did  in  this  case,  why  require  the 
to  serve  notice  of  that  fact  on  her  ?  It  clearly  ap 
she  did  have  such  knowledge,  for  she,  by  her  attori 
a  notice  of  the  decision  on  the  defendant  on  the  el 
of  October,  1878.  Still,  with  this  knowledge, 
memorandum  was  not  filed  until  the  thirteenth  da^ 
ary,  1879— more  than  ninety  days  after  she  had  ' 
of  such  decision. 

We  are  of  opinion  that  the  memorandum  wai 
late,  and  that  it  should  have  been  stricken  out  by 
below. 

The  judgment  and  order  denying  the  motion  for 
are  affirmed,  and  the  order  as  to  the  memorandum 
reversed,  and  the  cause  remanded,  with  a  direct 
Court  below  to  strike  out  said  memorandum. 

We  concur:  Myrick,  J.,  Sharpstein,  J. 
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Dbparthent  No.  2. 


fFUed  May  6,  1881.1 
No.  1616. 

aSTOCK  QXnCKSILVER  MINING  COMPANY, 

Petitioneb, 

PEiUOR  COURT  OF  SANTA  CRUZ  COUNTY, 

*  Respondent. 

Pfio(  EKDi^os  IN  DiFTBBENT  GouNTiBft-TJuDOMnrr — Pbactiok.  If  a 
166  iH  tried  in  one^coimty,  and  the  Judge  prepares  flndings  in  another, 
hd  transmits  them  to  the  conntj  in  w£ieh  the  case  was  tried,  to  be 
led  by  the  Clerk  ol  the  Conrt  of  the  latter  oonnty,  the  judgment  is 
ot  void.  A  cause  tried  by  the  Gonrt  is  not  determined  until  the  find- 
\gs  and  order  for  judgment  are  filed  with  the  Clerk  of  the  Court  in 
Mc'h  the  Action  was  tried.  A  Judge  is  not  bound  to  deliberate  upox| 
r  prepare  findings  and  order  jmd|^ent  in  the  county  in  which  an 
^on  is  tried. 


loran, 

kutn^  for  petitioner, 
jy,  coTiira. 

iPSTEiN,  J.,  delivered  the  opinion  of  the  Court: 
toaterial  facts  in  this  case  may  be  briefly  stated  as  fol- 
The  Judge  of  the  Siqperior  Court  of  Santa  Cruz 
f^  being  disqualified  to  try  an  action  then  pcinding  in 
ourt,  wherein  the  above  mentioned  petitioner  was  de- 
t,  got  the  Judge  of  Monterey  County  to  sit  in  said 
or  Court  of  Santa  Cruz  County,  for  the  purpose  of 
g  and  determining  said  action.  The  latter  sat  and 
the  cause  in  the  Superior  Court  of  Santa  Cruz  County, 
ter  the  same  was  tried  and  submitted,  *took  it  under 
paent.  He  then  returned  to  his  own  coxmty  of  Mon- 
and  there  prepared  and  signed  findings  of  fact  and 
BiooB  of  law,  and  ordered  judgment  to  be  entered 
tt  against  the  petitioner.  Said  findings  and  order  were' 
itted  to  the  Clerk  of  the  Superior  Court  of  Santa 
'ountj,  1^0  duly  filed  them  and  entered  judgment  ac- 
gly,  "  These  proceeding  are  brought  here  upon  a  writ 
iorari,  and  tnis  Court  is  asked  to  annul  the  judgment, 

f  round  that  the  Judge  who  si^ed  the  findings  and 
the  judgment  to  be  entered  did  so  at  Monterey  in- 
>f  Santa  Cruz  County,  which  renders  the  proceedings 
»r  want  of  jurisdiction. 


500  The  Pacific  Coast  Law  Journal. 

The  jurisdiction  of  the  Court  to  hear  and  dete 
case  is  not  doubted,  but  it  is  claimed  that  the  he 
determination  should  h^ve  been  in  the  county  in 
action  was  pending.  This  may  and  must  be  cor 
think;  but  the  cause  was  not  determined  until  th 
and  order  for  judgment  were  filed  with  the  Clerk  < 

Eerior  Court  of  Santa  Cruz  County.  It  was  not  tl 
ut  the  filing  of  the  findings  and  order  for  juds 
determined  the  action.  We  are  quite  confident  i£ 
no  law  that  requires  a  Judge  to  deliberate  upon  a 
prepare  his  findings  and  order  for  judgment  in  t 
in  which  the  cause  is  pending.  If  there  is  not, 
that  the  proceedings  or  the  Court  below  should  b< 
Proceedings  affirmed  and  writ  dismissed. 
We  concur:  Thornton,  J.,  Myrick,  J. 


Department  No.  1. 


[Filed  April  25,  1881.] 
No.  7659. 
BUELL,  Appellant,  vs.  DODGE  etal.,  Kesp 

Fbactigb — GHiJ!7aE  OP  Venue — Amended  Complaint.  The  ri 
fendant  to  a  change  of  the  place  of  trial  is  to  be  deter 
facts  set  forth  in  complaint  as  originally  filed,  and  not  b; 
an  amended  complaint  subsequently  filed. 

Appeal  from  Superior  Court,  Santa  Barbara  Co 

W.  C.  Stratton,  for  appellant. 

Ikmald,  PiUsbury  dc  Jttus,  for  respondents. 

By  the  Court: 

The  demand  that  the  trial  be  held  in  San  Francii 
was  made  by  the  defendants  when  they  demun 
original  complaint;  by  which  complaint  it  appearc 
defendant  Dodge  (a  resident  of  San  Francisco 
only  defendant  against  whom  the  facts  allege^  wo 
a  judgment. 

Dodge's  right  to  a  change  of  the  place  of  trii 
determined  by  the  then  conditions  of  the  case,  and 
be  taken  awd,y  by  statements  in  an  amended  com] 
sequently  filed. 

Order  affirmed. 
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Depabtmemt  No.  2. 


P'Ued  May  14,  1881.] 

.  No.  7481. 

BOTON  AND  WIFE,  Eespondents, 

vs. 
GXJILLEE  AND  WIPE,  Appellants. 

LAJ3«T — FiNDiNos — Pbactioe.  To  an  action  brought  by  plaintiffs 
ionej  lent  defendants  jointly,  a  oross-complaint  was  filed,  setting 
lat  one  of  the  plaintiffs,  by  undue  influence,  obtained  from  one 
e  (JEffendants  an  instrument  in  writing  for  the  payment  of  money, 
asked  that  it  be  adjudged  void,  and  plaintiffs  enjoined  from  en- 
Qg  it:  Held,  that  a  finding  on  the  subject  was  unnecessary,  it  not 
ariBg  that  plaintiffs  sought  to  recover  on  the  instrument,  or  that 
£  iti  Produced  in  eyidence.  If  there  is  no  issue  joined  on  a  cross- 
lUdnt,  a  finding  is  not  necessary. 

from  Nineteenth  District  Court  of  San  Francisco. 

ymiih  dt  Son,  for  appellant. 
Simin,  for  respondents. 

Court: 

ftion  was  brought  to  recover  money  alleged  to  have 

by  the  plaintiffs  jointly  to  the  defendants  jointly, 
ndants  denied  all  the  material  allegations  of  the 
t,  and,  by  way  of  cross-complaint,  alleged  that  one 
fendauts  lent  to  one  of  the  plaintiffs  sums  of  money; 
one  of  the  plaintiff's  obtained,  by  un^ue  influence, 
of  the  defendants  an  instrument  in  writing  for  the 
of  certain  moneys,  which  the  defendants  asked  to 
udged  void,  and  to  have  plaintiffis  enjoined  from 
D  enforce  it.  The  findings  are  full  upon  all  the  is- 
sd  by  the  complaint  and  answer,  but  there  are  no 
13  to  the  allegations  of  the  cross-complaint,  which 
nswered  by  tne  plaintiffs. 

ly  question  is  whether  the  allegations* of  \he  cross- 
t  are  sufficient  ip  entitle  defendants  to  any  relief  in 
n.  The  transaction  to  which  it  refers  is  alleged  to 
1  between  one  of  the  plaintiff's  and  one  of  the  de- 
oDly;  and  it  does  not  appear  from  the  complaint 
>laintiffi3  sought  to  recover  upon  the  instrument  re- 
in the  cross-complaint.     We  have  nothing  but  the 

roll  before  us,  and  there  is  nothing  to  show  that 
ument  was  introduced  in  evidence.  It  is  therefore 
G  for  us  to  see  that  the  allegations  of  the  cross- 
;,  with  respect  to  said  instrument,  were  at  all  rele- 
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yant  to  the  case,  and  therefore  no  answer  to  tl 
quired;  and,  there  being  no  issue  upon  it,  no  fi: 
necessary. 
Judgment  affirmed.  , 


Depabtment  No.  1. 


[Filed  May  11,  1881.] 

No.  6637. 

FISH  ET  AL.,  Appellants, 

vs. 

FOWLIE  ET  AL.,  Respondents, 

Equttabli  TrriiX  subject  to  Exxcittion  Sai«b — Deobee. 
interest  in  real  property  is  subject  to  leyy  and  Bate  i 
Eeld,  accordingly,  that  the  right  of  a  party  under  a  \ 
chase  real  estate  is  subject  to  execution  sale,  and  that  t 
such  sale  is  entitled,  upon  the  payment  of  the  unpaid  p 
to  a  conveyance  of  the  legal  title.  A  acquired,  upon 
all  the  right,  title  and  interest  of  B  in  and  to  a  contu 
of  real  property.  Subsequently  defendants  succeeded 
the  owner  of  the  legal  title  conveyed  it.  Defeudont! 
plaintiffs;  the  latter  brought  a  suit  of  foreclosure,  in 
yened:  Held,  that  the  defendants  should  be  allowed  tl 
by  them  to  complete  the  purchase  under  the  contract  o 
intervenor  should  pay  such  amount  into  Oourt  for  thei 
in  satisfaction  of  the  mortgage  debt  to  plaintiffs:  that 
ment  the  mortgage  be  canceled,  the  intervenor  awarder 
plaintiffs  decreed  entitled  to  a  money  judgment  o¥ 
'defendants  for  any  balance  remaining  due  upon  the 
otherwise  that  plaintiffs  be  entitled  to  a  decree  of  fore 
defendants  and  intervenor. 

Appeal  from  Twelfth  District  Court,  San  Frai 

Robert  Ash^  for  appellants. 
James  McCabe^  for  respondents. 

McKee,*  J.,,  delivered  the  opinion  of  the  Cour' 

This  case  arises  out  of  an  action  .brought  by  t 

to  foreclose  a  mortgage  upon  the  land  in  contro 

by  the  defendants  to  secure  payment  of  a  proi 

due  by  them  to  the  plaintifis. 

After  the  filing  of  an  answer  the  defendants 
ther  part  in  the  proceedings  of  the  case;  but  bei 
one  Seculovich,  claiming  the  mortgaged  premis 
to  both  plaintiffs  and  defendants,  intervened  ic 
and  in  his  complaint  of  intervention  alleged  tba 
owner  of  the  land  at  the  date  of  the  execution  \ 
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t  the  mortgagors  had  then  no  title  or  interest  in  it; 
nortgage  was  fraudulent  and  void,  and  created  no 
the  land  which  waa  f  oreclosable,  and  he  asked  that 
eled  and  annulled  as  a  cloud  upon  his  title.  All 
tions  of  the  intenrenor*s  complaint  were  denied  by 
ifis  in  the  action.  Upon  a  trial  of  the  issues  made 
the  plaintiffs  and  the  intei-venor  the  Court  below 
ment  in  favor  of  the  latter,  and  from  the  judgment 
denjing  a  new  trial  comes  this  appeal. 
rtgage  was  executed  and  recorded  on  the  thirteenth 
ber,  1876.  At  that  date  the  intervenor  claims  that 
he  owner  of  the  land,  by  a  compulsory  sale  and 
Seed,  under  a  levy  made  upon  the  land  by  an  ex- 
sued  upon  a  judgment  against  the  defendant  George. 
The  judgment  was  rendered  on  the  twenty-fourth 
y,  1876,  Execution  was  issued  thereon,  and  levied 
17,  1876;  and  the  Sheriff  b  sale  under  the  levy,  at 
i  intervenor  purchased  the  land,  was  made  on  the 
th  of  February^  1876.  No  redemption  having  been 
!  Slieriff,  on  the  first  day  of  September,  1876,  con- 
premises  by  deed  to  the  intervenor. 
y  was  **  upon  all  tlie  right,  title  and  interest  which 
ow^lie  had  in  and  to  the  land  on  the  twenty-seventh 
■y>  1876,  and  thereafter." 

>rds  ''real  property''  are  co-extensive  with  lands, 
I  and  hereditaments »  (Sub.  5,  Sec.  14,  C.  C.) 
)  embraces  all  titles,  legal  or,  equitable,  perfect  or 
{Leese  vs.  Clark,  20  CaL  387),  including  such 
lie  in  contract — those  which  are  executory  as  well 
svhich  are  executed.  {Sonlard  vs.  United  StcUes,  4 
11.)  Any  interest,  therefore,  in  land,  legal  or 
,  is  subject  to  attachment  or  execution,  levy  and 
c.  688,  C.  C.  P.;  Kennedi/  vs.  Nunan,  52  Cal.  330; 
.  Dunked^,  54  Id.  460.)  As  a  purchaser  at  the 
aale,  the  intervenor,  therefore,  became  substituted 
squired  all  the  right,  title,  interest  and  claim  which 
lent  debtor*  George  Fowlie,  had  in  the  land  on  the 
venth  of  January,  1876,  the  date  of  the  levy  (Sec. 
.  P.),  and  he  was  the  owner  of  that  interest  when 
dants  mortgaged  the  land  to  the  plaintifiSs.  But  it 
1  that  Fowlie  had  no  interest  at  the  time  of  the 
sale  which  passed  by  the  Sheriff 's  sale  and  deed  to 
enor*  Fowlie  had  not  the  legal  title  to  the  land; 
^thing  more  than  an  interest  derivable  under  a  con- 
ale  made  on  the  fifteentli  of  June,  1875,  between 
nd  one  W.  J.  Gunn^  who  was  the  legal  owner.     By 
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thai  contract  Gnnn  contracted  to  convey  the  lane 
his  heirs  or  assigns,"  upon  payment  of  a  oalanbe  c 
chase  money,  **  on  or  before  tne  fifteenth  of  Sepi 
No  personal  obligation  was  given  by  Fowlie  for 
of  tne  purchase  money,  and  it  does  not  appeal 
obtained  possession  under  the  contract,  or  tl 
possession  at  the  time  of  the  levy  or  sale;  yet  1 
to  purchase  the  properly,  and  had  paid  part  of 
money  and  covenanted  to  pay  the  balance  a1 
time;  and  he  thus  became  vested  with  such 
inteirest  in  the  land  as  was  the  subject  of  sale  o 
himself,  or  of  appropriation  b^  execution,  or 
mode  prescribed  by  law,  by  his'  creditors.  1 
being  vendable  by  the  judgment  debtor  and'le 
attachment  or  judgment  creditors,  was  all  that  { 
sale  and  deed  under  the  judgment  against  him 
venor.  As  owner  of  the  interest  thus  acquir 
venor  offered  to  pay  Gunn  the  unpaid  balance  of 
money  due  upon  the  contract,  and  demanded 
deed  of  the  land.  Gunn,  however,  refused  tc 
money  or  to  make  the  deed,  but  on  Septembe 
execution  of  his  contract,  conveyed  the  land 
Fish  and  Maggie  Fowlie — tibe  one  oeing  the  wife 
plaintiffj9,  and  the  other  the  wife  of  George  Fo 
of  the  defendants  in  this  action.  Tender  of  th 
a  demand  for  the  deed  were  also  made  to  them 
venor,  but  both  the  money  and  the  deed  were 
afterwards — on  December  13,  1876 — the  land  v 
by  Mrs.  Fish  and  her  husband  to  the  defends 
the  samd  day,  mortgaged  it  to  the  plaintiffs  as  t 
debt  which  they  owed. 

Upon  the  tender  of  the  money  to  Gunn,  the  i 
the  successor  in  interest  of  Fowlie  under  the  co] 
became  entitled  to  a  conveyance  of  the  land;  a: 
duty  of  Gnnn  to  execute  and  deliver  to  him  a  d 
mand  made  for  it.  The  refusal  of  Gunn  to  perf( 
did  not  impair  the  interven6r's  right,  nor  re]ievi 
grantees  from  the  obligation  to  convey.  Th; 
passed  with  the  land  to  the  holders  of  the  le| 
they  held  it  as  trustees  for  the  intervener, 
fore,  the  defendants  received  the  legal  title  by  t 
their  grantors,  and  the  plaintiffs  acquired  the 
they  took  with  notice  of  the  equitable  right  of  tl 
because  his  title  was  of  record,  and  they  knew 
tied  him  to  a  conveyance;  and  that,  as  trustees 
title,  they  were  bound  to  convey  it  to  him  upoi 
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rchase  money.  As  owner  of  such  an  equity,  the  in- 
>r  was  therefore  entitled  to  a  deed  from  the  defend- 
nd  a  cancellation  of  the  mortgage  upon  offering  to  pay 
)ney  due,  according  to  the  terms  of  the  contract  of 

by  the  complaint  of  intervention  no  such  offer  was 

0  the  defendants  or  the  plaintiffs  in  the  action  to  fore- 
he  mortgage.  The  intervener,  in  his  complaint,  takes 
mnd  that  Ee  was  the  absolute  owner  in  fee  of  the  land; 
e  mortgagors  had  no  mortgageable  interest  in  it,  and 
e  mortgage  was  a  fraud  and  cloud  upon  his  title.  But 
time  of  toe  execution  of  the  mortgage  he  was  not  the 
in  fee.  The  defendants  were  holders  of  the  legal  title, 
their  bauds  the  title  was  the  subject  of  mortage  or 
The  mortgage  to  the* plaintiffs  was,  therefore,  a  valid 
erative  lien  upon  the  land  to  the  extent  of  the  interest 
Fhich  the  mortgagors  acquired  by  their  conveyances 
^uun;  and  the  plaintiffs  have  a  right  to  foreclose  the 
g©  aa  against  the  interest  of  the  mortgagors — subject, 
jr,  to  the  right  of  the  intervener,  on  payment  of  the 
3  due  upon  the  contract  of  purchase,  to  a  conveyance 
legal  title  freed  bf  the  lien  of  the  mortgage.  Inter- 
dlege^  that  the  money  which  was  tendered  to  Gunn 
er  since  the  date  of  the  tender,  "been  kept  and  held 
[  in  readiness  to  be  paid  to  Gunn  or  Fowlie,  or  to  the 
titled  thereto,  interest  as  well  as  principal;  and  that 
ow  ready  to  pay  the  same  to  said  Gunn  or  said  Fowlie, 
horn  the  Court  may  direct." 

Q  the  case  as  presented  to  the  lower  Court  upon  the  ' 
igs  and  evidence,  we  think  the  Court  erred  in  cancel- 
plaintiffs'  mortgage.    It  should  have  ascertained  the 

1  of  the  principal  and  interest  due  to  the  defendants 
purchase  money  paid  under  the  contract  of  sale,  and 

1  the  intervener  to  pay  the  amount  into  Court  imme- 
,  or  at  a  time  fixed  for  that  purpose,  to  be  applied  to 
jrment  of  the  mortgage  debt;  and  that,  upon  suchpay- 
eiug  made,  the  mortage  be  annulled  and  canceled, 
3  plaintiffs  entitled  to  a  money  judgment  against  the 
ants  for  any  balance  remaining  due  upon  the  mert- 
sbt.  But  in  case  the  money  was  net  paid  within  the 
ted  by  the  order,  that  the  plaintiffs  be  entitled  to  the 
lecree  of  foreclosure  against  the  defendants  and  the 
nor, 

^ment  and  order  reversed,  and  cause  remanded  for  a 
al,  according  to  the  views  expressed  in  this  opinion, 
concur:  Itoss,  J.,  McElinstry,  J. 
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ITUed  May  11,  1881.] 

No.  6633. 

THOMAS  vs.  MOODY. 

Equitt— AoKNOT — Fbaitd— Notice.  A  party  selecting  %  pen 
knows  to  be  irresponsible  to  parchase  under  his  directio 
his  promise  to  snch  person  to  furnish  money  to  pay  fo 
innocent  third  person,  and  after  the  goods  have  been 
and  have  come  into  his  hands,  retains  them  or  their  pro 
fuses  to  pay  for  them,  will  be  held  responsible  to  the  i 
goods.  In  snch  case  there  is  sufficient  agency  to  charg 
ant;  and  this,  whether  the  vendor  of  the  goods  knew  a: 
any  agreement  between  defendant  and  the  irresponsil 
knew  that  the  goods  were  to  be  delivered  to  the  defendai 

Appeal  from  Nineteenth  District  Court,  San  Fr 

SewaU  and  Edaerton,  for  appellants. 
S.  S.  Wright,  for  respondent. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 
In  the  year  1869  the  firm  of  Strowbridge  &  Son  "^ 
and  engaged  in  the  business  of  buying  and  sell: 
tiieir  place  of  business  being  in  Uie  city  of  Si 
From  1869  to  about  the  month  of  February,  187 
of  Farish  &  Co.  was  engaged  in  the  business  of  b 
on  commission  at  the  city  of  Saa  Francisco,  an 
wool  from  Strowbridge  &  S(m  to  be  sold  on  c( 
Farish  &  Co.  also  made  advances  to  Strowbridge 
their  wool — the  advances  being  made  by  means 
drawn  by  the  latter  on  Farish  &  Co.  These  d 
drawn  and  paid,  as  Strowbridge  &  Son  wanted  i 
but  not  with  reference  to  any  particular  consignm* 
signments.  In  or  about  the  month  of  February,  It 
&  Co.  failed,  and  were  immediately  succeeded  in  b 
the  defendant  Moody,  under  the  firm  name  of 
Farish,  who  has  ever  since  continued  in  the  sam< 
at  the  place  theretofore  occupied  by  Farish  &  C 
the  defendant  thus  succeeded  to  the  business  oi 
Co.,  he  entered  into  an  agreement  with  Strowbri 
to  transact  business  with  them  upon  the  same  tei 
the  same  manner  that  Farish  &  Co.  had  done,  anc 
deal  with  them  imtil  about  the  first  day  of  Septen] 
At  the  time  last  mentioned  the  defendant  ascert 
Strowbridge  &  Son  had  become  indebted  to  him,  < 
of  their  dealings  with  him^  in  an  amount  exc€ 
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I  dollars;  and  becoming  dissatisfied  and  ascertaining 
.  he  thereupon  entered  into  a  new  arrangement  with 
dge  &  Son,  bj  which  it  was  agreed  that  the  latter 
[o  on  and  buy  wool  as  before;  that  the  defendant 
raisb  the  money  to  pay  for  it;  tiiat  it  was  to  be  paid 
5  of  drafts  drawn  by  them  on  him;  that  such  drafts 
ot  exceed  the  cost  of  the  wQol;  that  they  should 

0  him  all  the  wool  bought  by  them;  that  the  defend- 

1  sell  it,  and  after  deducting  the  cost  of  the  wool, 
larges  thereon  for  commission,  freight,  drayage  and 
should  apply  the  proceeds  of  sale  to  the  payment  of 
»tedness  of  Strowbridge  &  Son  to  the  defendant. 

time  of  makiog  this  last  mentioned  agreement, 
ige  &  Son  were  irresponsible,  and  had  no  means  to 
le  wools  piirchaaed  or  to  be  purchased  by  them,  and 
lefendant  know\  And  Strowbridge  &  Son,  after  the 
f  said  last  meDtioned  i^eement,  relied  solely  upon 
dant  s  promise  to  furnish  the  money  to  pay  for  the 
ght  by  them,  and  would  not  have  made  any  pur- 
lereafter  but  for  that  promise.  Under  said  last 
t,  Strowbridge  &  Son  proceeded  to  and  did  buy 
a  various  persons  in  the  counties  of  Yolo,  Colusa 
imento,  and  continued  so  to  do  until  on  or  about 
873.  Among  the  wools  so  purchased,  they  bought, 
)th  of  May,  1873,  from  the  plaintiffs,  60J  bales,  at 
I  price  of  $3,690  in  gold  coin;  on  the  22d  of  May, 
a  J.  P,  liowell,  103  bales  and  17  sacks,  at  the  agreed 
15,768.64  in  gold  coin;  on  the  20th  of  May,  1873, 
I.  Cantrell,  13  bales,  at  the  agreed  price  of  $721  in 
;  on  the  13th  of  May,  1873,  of  P.  O'Brien,  41  bales, 
Bed  price  of  $2,559.69  in  gold  coin;  and  on  the  10th 
373,  of  Charles  C.  Hubbard,  38  bales,  at  the  agreed 
(2,209.56  in  gold  coin.  By  the  terms  of  said  sale 
ase  price  was  due  and  payable  on  the  delivery  of 

0  Strowbridge  k  Son.  All  of  the  wool  so  sold  was, 
he  25tb  day  of  May,  1873,  delivered  by  the  sellers 
>  Strowbridge  &  Son,  and  by  them  to  the  defendant. 
the  purchase  by  Strowbridge  &  Son  of  any  of  this 

1  after  the  making  of  the  last  agreement  between 
defendant,  the  latter  frequently  wrote  them  letters, 
le  gave  them  directions  and  instructions  as  to  what 

should  purchase,  and  the  price  they  should  pay 
and  also  directing  them  to  send  him  the  bills  of 

fihipping  receipts  for  the  wool,  and  to  consign  it 
Strowbridge  &  Son  notified  the  defendant  of  the 

of  the  wool  in  question,  as  well  as  of  all  other 
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purchases  of  wool  made  by  them,  as  soon  as  th 
were  made;  and  after  the  receipt  of  the  wool  by  ti: 
Strowbridge  &  Son  exercised  no  control  over 
same  was  managed  and  disposed  of  by  the  defei 
discretion,  without  any  interference  on  the  pai 
bridge  &  Son. 

Prior  to  the  commencement  of  this  action,  th 
sold  all  of  the  wool  in  qfuestion,  and  after  deduc 
penses  of  sale,  including  his  commissions  fox 
credited  the  balance  of  tiie  proceeds  (with  the  i 
the  two  payments  hereinafter  mentioned)  to  Sti 
Son  on  account  of  their  indebtedness  to  him,  and  o 
the  same  to  his  (defendant's)  own  use. 

Neither  plaintiffs  nor  Lowell  nor  Hubbard  ha' 
paid  anything  for  or  on  account  of  the  wool  so 
but  Cantrell  was  paid  $121  on  account  of  his, 
was  paid  $1,559.69  on  account.  Before  the  instit 
action,  the  plaiiitiffs  succeeded,  b^  assignment, 
rights  of  Lowell,  Cantrell,  O'Brien  and  Huh 
premises. 

In  making  the  respective  sales  of  the  wool  in 
plaintiffs   and  their  assignors  gave  credit  solf^l 
bridge  &  Son,  and  did  not  rely  upon  the  defenc 
ment  of  the  purchase  money.     Indeed,  it  does 
that  at  the  time  of  sale  any  of  the  sellers  knew 
fendant  had  any  connection  with  the  transact] 
bridge  &  Son  drew  drafts  on  the  defendant  for 
due  for  the  wool,  which  drafts  the  defendant, 
1873,  dishonored,  and  therefore  Strowbridge 
pended. 

On  these  facts,  all  of  which  appear  from  the  jn 
it' is  plain  that  the  plaintiffs  are  entitled  to  judg: 
one  man  can  select  another,  whom  he  knows  t 
insolvent,  to  purchase,  under  his  directions  a; 
promise  to  furnish  the  money  to  pay  for  them,  1 
innocent  third  persons,  and  then,  after  the*  good 
so  purchased  and  have  come  into  his  hands,  can 
or  their  proceeds,  and  at  the  same  time  refuse 
money,  is  a  proposition  which  can  no  more  be  ; 
law  than  in  morals. 

In  this  case  the  defendant  authorized  Strowbt 
to  buy  the  wool  of  the  plaintiffs  and  their  as 
pressJy  agreeing  to  furnish  the  money  to  pay  for 
that  Strowbridge  &  Son  were  irresponsible,  and  1 
to  pay  for  the  wool.  They,  of  course,  knew  thi 
and,  to  their  credit  be  it  said,  would  not  have 
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defendant's  promise  to  furnish  the  money  with  which 
or  it.  Defendant  instructed  them  what  wool  to  buy, 
rhat  price.  He  directed  them  to  consign  it  to  him, 
!r  be  receiyed  it  he  managed  and  disposed  of  it  at  his 
on,  without  any  interference  on  their  part. 
^  facts  constituted  an  agency  sufficient  to  charge  the 
nt.  It  ia  true  that  neither  the  plaintiffs,  nor  any  of 
sixers,  knew  anything  of  any  of  these  circumstances 
ime  of  selling  the  wool.  They  did  not  know  the  de- 
in  the  matter  at  all,  but  supposed  they  were  dealing' 
rowbridge  &  Son  alone.  But  that  does  not  exempt 
mdant  from  liability.  (Raymo7id  vs.  C.  and  E.  MiUs, 
J24;  Htorj  on  Agency,  291;  2  Smith's  Leading  Cases, 
58*)  Nor  does  the  fact  that  the  defendant  credited 
idge  &  Bon's  indebtedness  to  him  with  the  amount  of 
seeds  of  the  wool  affect  the  question,  {or  the  reason, 
)thers,  that  he  had  no  right,  even  under  the  terms  of 
^ement  between  himself  and  them,  to  do  any  such 
By  the  express  terms  of  that  agreement  he  was  to 
the  money  to  pay  for  the  wool.  It  was  to  be  sent  to 
I  was  to  sell  it;  and,  after  deducting  the  cost  of  the 
id  all  charges  thereon  for  commission,  freight,  dray- 
storage,  was  to  apply  the  proceeds  to  the  payment 
ndebtedness  of  Strowbridge  &  Son.  Instead  of  con- 
to  this  agreement,  he  sold  the  wool,  deducted  from 
leedB  of  Hale  his  commissions  and  the  other  expenses 
and  then  credited  the  balance,  including  the  cost  of 
I,  on  the  indebtedness  of  Strowbridge  &  Son,  and 
whole  of  it  in  his  pocket. 

ice  com  OK  the  right  of  the  defendant  to  make  the 
f  of  the  plaintiffs  and  their  assignors  pay  the  debt  of 
idgc  <fe  Son?  Certainly  not  by  reason  of  the  con- 
tween  himBelf  and  them;  certainly  not  in  morals,  and 
[ally  certain  that  it  does  not  exist  in  law.  As  'the. 
V  stands,  not  only  has  the  defendant  got  the  property 
»laiiiti^s  without  its  having  been  paid  for,  but  he  sue- 
in  obtaining  it  by  procuring  Strowbridge  &  Son, 
0  knew  to  be  wholly  irresponsible,  to  buy  it,  upon 

fromise  to  furnish  the  money  with  which  to  pay  for 
ns  maguified  the  fraud  by  which  he  seeks  to  reap 
*fit  of  tho  plaintiffs'  propertj^  by  making  Strowbridge 
be  innocent  instruments  in  its  perpetration.  Defend- 
kot  thus  take  advantage  of  his  own  wrong.  {Wi  vs. 
3  Taunt.  275.) 

neut  reversed,  and  cause  remanded  to  the  Court  be- 
h  directions  io  enter  judgment  on  the  findings  in 
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favor  of  the  plaintiffs  and  against  the  defendant  fc 
of  thirteen  thousand  two  hundred  and  sixty-eight 
ty-hundredths  dollare,  in  United  States  gold  coinj 
interest  thereon  in  like  gold  coin,  from  me  first  di 
1873,  and  for  costs  of  suit. 
We  concur:  McKee,  J.,  McKinstry,  J.  i 


In  Bank. 


[Filed  May  20,  1881.] 

No.  7697.  ^ 

SAN  JOBE  GAS  COMPANY,  Appella 

vs. 
JANUARY,  Treasukeb,  etc.^  Besponbej 


Fn^Ncaiss— Aasisasoa^t   Valctatiok — Awveai.  t 

EQTTALIZATIOH — CoTJBTO    BAVB    NO    l»OW«B   TO    nKVtEW     TH 

OF  Property  fixed  by  Asssbsobs — Injunction — Stbbbt 
frauchifie  of  a  corporation  in  taxable  property,  nud  ii^ 
defceriQined  by  the  ABseesor  cannot  be  revised  by  the 
method  of  arri\inK  at  the  Taluation  of  taxable  proper 
Assessor  to  determine.  If  he  erra  in  hia  judgment  the 
application  to  the  Board  of  Equalization  for  relief.  In 
not  lie  to  restrain  the  collection  of  ft  tax,  portion  of  wl 
where  plaintiflF  has  not  paid  such  portion.  In  detennin 
of  street  maina,  osimed  hy  a  gas  rn  tap  any,  the  Assessor  « 
cost  of  digging  trenohes,  laying  pipes,  making  connecti* 
ftdded  the  8«uie  to  the  estimated  cosh  value  of  the  : 
proper,  as  the  mains  so  laid  in  the  ground  for  the  pnrp< 
they  were  used  were  of  more  vahie  than  if  they  were  no 
estimating  the  value  of  plaintilTs  franehij^e  the  Assesi 
the  combined  agitjiegate  market  value  of  the  shares  c 
stock  of  tht>  cor|)ortttion  owned  by  shareholders,  and  fro 
gate  deducted  the  combined  aggregate  value  of  all  the  i 
erty  of  the  corporation,  iuelnding  real  estate  and  improven 
personal  property,  money,  and  street  mains:  Hdd,  prop< 

Appeal  from  Superior  Court  of  Santa  Clara  Coi 

McKisick  tt  lianJdn  and  QniU^/,  for  appellant.      ' 
«/.  E.  Campbell^  for  respondent.  j 

Myrick,  J,,  delivered  the  opinion  of  the  CourtJi 
The  appeal  in  this  case  was  taken  from  an  order 
a  temporary  injunction  and  from  a  judgment  < 
plaintiff's  complaint.  The  demurrer  of  defendaij 
tiff  s  complaint  having  been  sustained  and  judgmen 
upon  plaintiff  declining  to  answer.  The  case  is, 
to  be  considered  as  the  same  is  presented  by  plai] 
complaint,  which,  in  brief,  is  this: 
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ntiff  h  and  was  on  the  10th  of  March,  1880,  a  corpo* 
engaged  in  the  manufacture  and  selling  of  gas  to  the 
id  inhabitants  of  San  Jose  and  to  the  town  of  Santa 
md  adjacent  places  in  Santa  Clara  County.  Its  capital 
was  $t)00,000,  divided  into  6,000  shares,  which  were 
by  stockholders  and  not  by  the  corporation.  The 
ation  ov\Tied  taxable  property  in  Santa  Clara  County, 
Reskl  estate  and  improvements,  personal  property, 
,  atreet  mains,  franchise.  In  due  time  the  corporation 
ilh  the  Assessor  a  statement  of  all  property,  including 
eet  mains  and  franchise.  The  complaint  alleges  that 
II  cash  value  of  the  street  mains,  that  is  to  say,  the 
pes  in  the  ground,  was  $15,000  and  no  more,  and  that 
esessor  assessed  the  street  mains  at  $40,860;  that  in 
I  the  assessment  he  added  to  the  full  cash  value  of  the 
mains  the  cost,  estimated  by  himself,  of  digging  the 
m,  laying  the  mains,  pipes,  etc.,  and  making  the  con- 
m,  and  thus  made  up  an  aggregate  value  of  $40,860. 
mplaint  also  alleges  ''the  full  cash  value  of  the  plain- 
anchise  to  be  a  corporation"  to  be  $100  and  no  more; 
16  Assessor  assessed  the  franchise  of  plaintiff  at 
X),  in  making  which  valuation  he  estimated  the  com- 
aggregate  market  value  of  the  shares  of  the  capital 
f  tiie  corporation,  held  and  owned  by  the  shareholders, 
1,000,  ana  from  that  aggregate  deducted  the  combined 
ate  value  of  all  the  taxable  properly  of  the  corpora- 
Lcluding  real  estate  and  improvements  thereon,  per- 

f property,  money  and  street  mains,  and  found  the 
130,000,  and  assessed  the  franchise  at  that  sum.  The 
f  made  application  to  the  Board  of  Equalization  of 
iQt^  claiming  a  reduction  of  the  assessment  on  its 
mams  from  140,860  to  $15,000,  and  on  its  franchise 
L  30, 000  to  $100.  The  Board  examined  the  application, 
amined  on  oath  the  officers  of  the  plaintm  and  the 
)r.  From  such  examination  it  appeared  to  the  Board 
3  valuations  placed  upon  said  street  mains  and  fran- 
ere  made  in  the  manner  hereinbefore  stated  and  not 
iBe;  and  the  Board  being  of  opinion  that  the  street 
and  franchise  had  been  correctly  assessed,  rejected 
plicatioa  and  refused  to  reduce  either  of  the  valua- 
The  taj.  on  the  street  mains  at  the  valuation  of 
i  is  §612.90;  at  a  valuation  of  $15,000  would  be  $225; 
ranchise  at  $130,000  is  $1,950;  at  $100  would  be  $1.50; 
iiDtiif  tendered  payment  of  $255  and  $1.50,  receipt 
ch  was  refused,  irlaintiff  prayed  for  an  injunction 
ling  defendant  from  proceeding  to.  enforce  the  col- 
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leotion  of  the  taxes  upon  the  valuation  as  £ 
Assessor. 

1.  As  to  the  yalnation  of  the  mains: 

The  duty  of  making  the  valuation  was  cai 
Assessor.  The  method  of  arriving  at  the  va 
process  by  which  his  mind  reached  the  conclus 
where,  as  here,  it  is  not  pretended  that  he  acted 
or  dishonestly),  is  matter  committed  to  his  de 
In  fixing  a  valuation  upon  the  mains,  it  was  e 
petent  for  him  to  take  into  consideration  the  c 
mated  by  himself,  of  digging  the  trenches,  layii 
and  making  the  connections.  It  was  competei 
determine  that  mains  laid  in  the  ground  were  of 
as  so  laid,  for  the  purposes  for  which  they  we: 
would  be  the  pipes  m  the  warehouse  of  the  des 
would  be  the  crude  iron  at  the  foundry.  If  he 
jadgnlent,  the  remedy  was  by  application  to  tl 
Equalization,  and  the  Courts  will  not  revise  th( 
of  these  officers  upon  such  questions. 

This  disposes  of  the  case,  because  the  tax  upc 
valuation  of  the  mains  was  not  paid  nor  offeree 
If  an^  part  of  the  tax  complained  of  be  legal,  th 
be  paid  before  a  party  will  be  heard  to  complain 
portion. 

2.  The  appellant  argues,  that  under  Sectioi] 
XI,  of  the  Constitution,  a  franchise  for  using  pi 
and  laying  pipes  for  supplying  a  city  with  gas  an 
no  value.  A  sufficient  answer  to  that  is,  the  appe 
(which  it  could  not  deny),  that  the  right  of  layii 
maintaining  pipes  in  the  streets  of  a  city,  by  mei 
gas  or  water  is  to  be  conveyed,  is  a  franchise;  an( 
If  Article  XIII,  of  the  Constitution,  franchises 
to  be  property  for  the  purposes  of  taxation.  Th 
assessment,  and  by  whom,  was  to  be  and  was  ^ 
by  law.  Therefore,  it  does  not  rest  with  the  plai 
the  Courts  to  determine  that  its  franchise  had  m 
a  pecuniary  sense  the  value  of  franchises  may  b 
as  the  objects  for  which  they  exist  and  the  metho 
they  are  employed,  and  may  change  with  every 
time;  but  that  franchises  are  property  and  are  to 
some  method  in  proportion  to  value,  is  a  part  < 
mount  law  of  this  State. 

Judgment  and  order  affirmed. 

We  concur:  Sharpstein,  J.,  Boss,  J.,  Thornton 
J.,  Morrison,  C.  J. 

I  concur  in  the  judgment  upon  the  ground  firs 
Mr,  Justice  Myrick:  McKinstry,  J. 


atifw  ®0ajst  %m  itfuttial. 


vn. 


June  4,  1881. 


No.  15. 


Supreme  Court  of  California. 

Depabtment  No.  1. 


[FUed  May  16,  1881.] 
No,  7707. 
LLER  ET  AL.,  Respondents,  vs.  SUCH,  Appellant. 

J  U  B  [^DICTION  —  PbOBATB  JuBISDIOTIOM  —  P ABTNEB8HIP  —  AOCJOUNT — 

'itusT  — ExECUTOB.  A  Court  of  equity  has  complete  jurisdiction  of 
be  claims  of  creditors  against  separate  partnerships  of  which  a  de- 
etlent  was  a  snrviving  member.  In  snch  case  the  Probate  Court  has 
ot  jurisdiction,  the  surviving  member  leaving  no  individual  prop- 
rtj,  because  it  cannot  determine  conflicting  claims  between  partner- 
hips,  nor  settle  disputed  accounts  between  the  several  partnerships, 
lie  rights  of  the  representatives  or  successors  of  several  partnerships 
m  only  be  determined  by  a  Court  of  equity.  Assets,  debts  and 
r(.'ditH  of  a  partnership  do  not  become  confused  with  the  estate  of  the 
urdying  partner,  but  remain  separate  and  distinct.  Property  held 
a  trust  by  a  surviving  partner,  to  be  applied  to  partnership  purposes,. 
I  a  special  fund,  which  passes  to  his  executor,  subject  to  be  applied 
1  the  same  purposes  for  which  the  testator  held  it.  A  partnership  is 
igaolved  by  the  death  of  one  of  its  members. 

eal  from  Superior  Court,  Saa  Francisco. 

fles  Page,  for  appeUant. 

dy,  Stoney  &  Mayes,  for  respondents. 

tiKSTRY,  J.,  delivered  the  opinion  of  the  Court: 

cause  was  submitted  in  the  Court  below  upon  the^ 
statement  following : 

hereas,  a  certain  controversy  has  arisen  and  exists  be- 
the  above  named  plaintiffs  and  the  above  named  de- 
t,  and  in  such  controversy  the  (]^uestion  in  difference 
that  might  be  the  subject  of  a  civil  action,  of  which 
tion,  had  it  been  brought,  this  Court  would  have  ju- 
ion. 

d  whereas,  the  said  plaintiffs  and  said  defendimt,  to 
1  that  said  controversy  may  be  speedily  and  finally  de- 
ad  and  ended,  have  agreed  to  submit  said  controversy 
Court. 
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"Now  said  parties  have  agreed,  and  hereby  d^ 
the  following  case,  which  cont&ins  the  facts  upon 
controversy  depends — viz.: 

*'Thdt  for  several  years  prior  to  the  twenty-J 
August,  1855,  a  commercial  co-partnership  existe 
F.  L.  A.  Pioche,  J.  B.  Bayerque  and  Samuel 
under  the  firm  name  and  style  of  *  Pioche,  Bayen 
that  said  Moss  died  on  or  about  the  twenty-first  day 
1855;  that  at  the  time  of  the  death  of  said  Moi 
partnership  was  seized  and  possessed  of  a  large 
real  and  personal  property,  situate  in  the  State  of 
and  were  largely  indebted;  that  portions  of  the 
belonging  to  said  co-partnership  stood  of  record  ii 
of  each  of  said  co-partners;  tnat  that  part  the: 
stood  in  the  name  of  the  said  Moss  was  under  an< 
of  the  orders  of  tjie  then  Probate  Court  of  thi 
county  (that  Court  having  jurisdiction  of  his  eg 
conveyed  by  the  executors  of  his  estate  to  the  si 
and  the  said  Bayerque,  in  trust  for  the  settlement 
partnership  affairs;  that  thereafter  th,e  said  F.  L. 
and  J .  B.  feayerque  continued  to  conduct  and  cai 
business  theretofore  conducted  by  the  said  part 
Pioche,  Bayerque  &  Co.,  under  the  firm  name  ar 
Pioche  &  Bayerque,  until  the  death  of  J.  B.  Ba; 
the  twenty-first  day  of  February,  1865,  using  in 
ness  of  said  last  named  firm  all  of  the  assets  and 
of  the  said  firm  of  Pioche,  Bayerque  &  Co.,  and 
tied  the  affairs  of  the  said  firm  of  Pioche,  Bayerg 
that  the  said  J.  B.  Bayerque  died  on  the  twenty-fi 
February,  1865,  leaving  a  last  will  and  testament, 
duly  admitted  to  probate  in  and  by  the  late  Prol 
of  the  City  and  County  of  San  Francisco  (that  Co 
jurisdiction  of  his  estate) ;  that  at  the  time  of  tl 
said  J.  B.  Bayerque,  a  large  amount  of  real  propei 
ing  to  said  firm  of  Pioche  &  Bayerque,  or  Pioche, 
&  Co.,  stood  of  record  in  the  name  of  the  said  J.  B. 
and  which  was  thereafter,  under  and  in  pursuai 
order  and  decree  of  said  Probate  Court,  duly  t 
veyed  by  the  executors  of  the  estate  of  the  said  J 
erque  to  F.  L.  A.  Pioche,  in  trust  for  the  settlemi 
co-partnership  aflfairs;  that  after  the  death  of  J.  B. 
the  said  F.  L.  A.  Pioche,  the  surviving  partner  of 
of  Pioche,  Bayerque  &  Co.  and  Pioche  &  Bayerqt 
ued  to  conduct  and  carry  on  the  business  which  hs 
fore  been  conducted  by  said  firms,  until  his  dea^ 
second  day  of  May,  1872,  under  tiie  firm  name  ani 
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9  &  Bajerqne,  and  with  the  capital  and  assets  of  said 
and  never  settled  or  adjusted  the  affairs  of  either  of 
rms  or  co-partnerships;  that  the  said  F.  L.  A.  Pioche 
n  the  second  day  of  May,  1872,  in  the  City  and  County 
1  Francisco,  where  he  resided,  leaving  a  last  will  and 
lent,  which  was  duly  admitted  to  probate  in  and  by  the 
robate  Court,  in  and  for  said  city  and  county,  and  such 
dings  were  thereafter  duly  had;  that  letters  testament- 
on  the  estate  of  the  said  F.  L.  A.  Pioche  were  duly 
to  the  said  Samuel  L.  Theller,  Gustave  Dussol  and 
re  Toiichard,  who  are  now  the  sole  executors  of  said 
;  that,  by  virtue  of  their  office  of  executors  of  said  es- 

the  said  F.  L.  A.  Pioche,  the  plaintiffs  took  posses- 
id  control,  and  still  have  possession  and  control,  of  a 
imount  of  property,  real  and  personal,  situate  in  this 
that  immediately  after  the  qualification  of  the  execu- 

th©  e!4tate  of  the  said  .F.  L.  A.  Pioche,  the  said  ex- 
B  duly  published  the  statutory  notice  to  the  creditors 
I  to  present  their  claims  against  said  estate  within  the 
>iy  period,  or  else  the  same  would  be  barred;  and  said 
las  long  since  expired;  that  a  large  number,  aggre- 
a  large  amount  of  claims,  were  presented  to  said  ex- 
s  by  persons  claiming  to  be  creditors  of  the  said  firm 
ch©,  Bayerque  &  Co. ;  that  a  large  number  of  other 
s  claiming  to  be  creditors  of  the  nrm  of  Pioche  &  Bay- 
likewise  presented  to  said  executors  claims  aggregating 

amount;  that  all  of  said  claims  were  disallowed  by 
d  executors,  and  more  than  two  hundred  suits  at  law 
istituted  against  them  upon  each,  of  said  classes  of 
;  those  persons  so  presenting  claims  arising  out  of  the 
itions  of  tlie  old  firm  of  Pioche,  Bayerque  &  Co.  noti- 
id  executors  that  they  claimed  that  all  the  assets  which 
me  to  their  hands  by  virtue  of  their  office  as  executors 
estate  of  the  said  F.  L.  A.  Pioche,  were  the  property 
sets  of  the  firm  of  Pioche,  Bayerque  &  Co.,  and  that 
t  of  the  same  were  the  assets  or  property  of  the  firm 
che  &  Bayerque,  or  of  F.  L.  A.  Pioche,  and  those 
ting  claims  arising  out  of  the  transactions  of  the  firm 
:he  &  Bayerque  notified  them  that  they  claimed  that 
i  properties  and  assets  were  the  property  and  assets 
firm  of  Pioche  &  Bayerque,  and  that  no  part  of  the 
rare  the  property  and  assets  of  the  firm  of  Pioche, 
[ue  &  Co*,  or  of  the  estate  of  F.  L.  A.  Pioche;  that 
enters  of  the  estate  of  the  said  F.  L.  A.  Pioche  were 
>tified  that  the  heirs  of  the  said  Samuel  Moss,  Jr., 
1    that  all  of  said  properties  and  assets   were  the 
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Property  and  assets  of  the  said  firm  of  Pioche,  B 
lo.,  and  that  none  of  the  claims  presented  to  tbi 
out  of  the  trimsactions  of  the  firm  of  Pioche  A: 
should  be  paid  therefrom,  or  out  of  the  proceeu 
and  that  they  were  entitled  to  all  of  said  property  i 
the  said  executors  were  also  notified  that  tiie  lie 
said  J.  B.  Bayerque  claimed  that  all  of  said  assets 
erties  were  the  property  and  assets  of  the  firm  of 
Bayerque,  and  none  of  the  claims  presented  to  the 
out  of  the  transactions  of  the  firm  of  Pioche^  Bi 
Co.,  should  be  paid  therefrom,  or  out  of  the  proet 
of.  The  said  executors  were  also  notified  that  the 
and  legatees  of  the  said  F.  L.  A.  Pioche  claimed  t 
said  properties  and  assets  were  the  assets  and  prop 
of  the  said  F.  L.  A.  Pioche,  and  that  none  of  i 
which  had  been  presented  to  said  executors  as  arig 
the  transactions  of  the  said  firms  of  Pioche,  Bayerc 
or  Pioche  &  Bayerque,  were  valid,  legal  or  equita 
against  the  estate  of  the  said  F.  L.  A.  Pioche. 

*'  That  thereupon  the  said  Samuel  L.  Theliti 
Dussol  and  Gustave  Touchard,  as  executors  of  tlie 
last  will  of  the  said  F.  L.  A.  Pioche,  filed  their  bill 
in  the  late  District  Court  of  the  Twenty-third  Jm 
trict  of  the  State  of  California,  in  and  for  the 
County  of  San  Francisco,  against  all  persons  wh 
sented  to  them  claims  arising  out  of  the  transactic 
firms  of  Pioche,  Bayerque  &  Co.,  or  Pioche  &  Baji 
against  all  other  persons  that  they  could  ascei 
ever,  in  any  manner,  creditors  of  either  of  said 
indebtedness  to  whom  they  had  no  evidence  had  1 
and  against  the  executor  of  Samuel  Moss,  Jr.,  anc 
at  law  and  devisees  and  legatees  of  the  said  San: 
Jr.,  the  said  J.  B.  Bayerque  and  the  said  F.  L.  2 
requiring  said  defendants  to  interplead  therein. 

"  That  a  true  copy  of  said  bill  in  equity  is  heretf 
marked  'Exhibit  A,  and  made  a  part  of  this  agree 

''That  defendants  representing  all  classes  oJ 
claiming  any  interest  in  said  properties  and  assets 
peared  and  filed  their  answers  in  said  suit.  Thai 
was,  by  virtue  of  the  present  Constitution  of  this  i 
transferred  to  the  Superior  Court  of  the  City  and 
San  Francisco.  That  all  of  the  parties  to  said 
served  with  the  process  of  said  Court,  either  per 
by  publication. 

"  That  all  of  those  persons  who  had  presented  t 
executors  of  the  estate  of  F.  L.  A.  Pioche  claims  ] 
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le  out  of  the  transactions  of  the  said  firms  of  Pioche, 
que  &  Co.,  and  Pioche  &  Bayerque,  appeared  in  said 
id  filed  answers  therein. 

bat  the  executor  of  Samuel  Moss,  Jr^J^a^A  the  heirs, 
9s  and  devisees  of  the  said  Samuel  IMUs,  Jr.,  the  said 
Bayerqoe  and  the, said  F.  L.  A.  Piocnl,  severally  ap- 
1  and  answered  in  said  suit.  , 

lat  the  defaults  of  all  of  the  defendants  in  said  suit 
id  not  appear  and  answer  were  duly  entered  therein. 
lat  none  of  the  defendants  sued  as  creditors,  whose 
ts  were  so  entered,  ever  resided  in  the  United  States; 
the  time  of  the  commencement  of  said  suit,  and  the 
ig  of  said  defaults,  the  plaintiffs  had  no  evidence  or 
lation  whether  said  defendants,  or  any  of  them,  were 
e  not  alive;  aod  none  of  them  ever  presented  to  plain t- 
Y  eiaim  against  the  estate  of  their  testator,  or  against 
operty  or  assets  in  their  hands;  but  amgng  the  defend- 
ho  did  appear  and  imswer  in  said  action  were  numer- 
fendants  who  held  and  -inserted  claims  against  said 
ty  and  assets  of  a  charact^  iaentioal  in  all  respects 
lose  supposed  to  be  held,  or  in  fact  held  by  said  de- 
1  defendants.  "  i^* 

tat,  with  a  few  exceptions^  the  defendants  who  failed  to 
or  answer  in  said  action,  and  whose  defaults  were 
1  as  aforesaid,  were  defenda^dte  named  in  subdivision 
of  the  complaint  in  said  act^Bj^and  were  persons  to 
tiie  supposed  obligations  mentioned  in  said  subdi- 
were  originally  issued  and  delivered.  That  among  the 
ants  who  appeared  and  answered  in  said  action  were  a 
Lumber  who  claimed  to  be  the  assignees  of,  and  who 
^signments  of,  the  original  obligations  so  issued  to  said 
ants  who  defaulted;  and  the  number  of  said  original 
tions  so  held  by  said  assignees  comprised  more  than 
irds,  both  in  number  and  amount,  of  ther  obligations 
finaUy  issued  and  delivered  to  the  said  defaulted  de- 
ts;  and  said  assigned  obligations  so  set  up  represent- 
entire  obligations  so  issued  and  delivered  to  more 
Fo-thirds  of  said  defaulted  defendants, 
lat  thereafter^-on  the  nineteenth  day  of  October,  A.  D. 
upon  the  written  stipulation  of  all  the  parties  to  said 
to  had  appeared  therein,  a  decree  was  made  and  entered 
soit,  in  the  words  and  figures  fo^wing  (so  far  as  the 
m  herein  involved  is  affected  therebv),  viz. : 
n  accordance  with  the  stipulation  ot  tiie  parties  here- 
d  herein,  it  is  hereby  by  me  Court  ordered,  adjudged 
creed  as  follows,  viz. : 
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and  that  for  that  reason  a  deed  or  conveyance 
plaintiffs  made  and  executed  under,  by  virtue  an< 
ance  of  said  decree,  and  of  an  order  of  said  Sup( 
made  and  entered  in  said  action,  confirming  said  s 
plaintiffs  to  said  defendant,  would  not  operate  1 
title  to  him. 

''That  said  plaintiffs  claim  and  assert  that  sa 
Court  had  jurisdiction  over  the  subject  matter  of  £ 
and  that  said  Superior  Court  had  and  has  irtrisd 
Hie  subjecl^  matter  of  said  action,  and  haa  juri 
make  and  enter  said  decree,  and  to  confirm  all  sa 
estate  made  by  virtue  and  in  pursuance  thereof,  a 
dience  thereto,  and  that  a  deed  or  conveyance  mc 
livered  by  them  under,  by  virtue,  and  in  pursua 
decree  and  said  confirmation,  would  operate  to  p£ 
to  the  grantee  therein  named  (which  conveyance 
dulv  offered  to  make  and  deliver  to  defendant),  an 
real  estate  being  held  by  said  F.  L.  A.  Pioche,  d 
his  lifetime,  as  the  surviving  partner  of  said  copa 
and  as  a  trustee  for  those  interested  in  and  enti 
property  and  assets  of  said  copartnerships,  thai 
was  not  and  is  not  subject  to  adininistration  by  i 
ing  solely  within  their  probate  jurisdiction. 

''It  is  therefore  agreed  that  said  controversy  si 
mitt'Cd  to  this  Honorable  Court  for  determinatioi 
if  this  Court  shall  adjudge  and  determine  that 
and  assertions  of  the  plaintiffs  last  herein  above 
correct  and  true,  that  this  Court  shall  make  and 
judgment  and  decree  in  favor  of  plaintiffs  and  i 
fendant,  directing  and  compelling  said  defendants 
ically  perform  his  said  contact  with  plaintiffs,  an< 
and  accept  from  them  such  deed  or  conveyance  of 
ises  offered  bv  them  to  him,  as  aforesaid,  and  th 
pay  to  said  plaintiffs  said  sum  of  twenty  thousai 
the  agreed  purchase  price  of  said  premises;  but 
the  contrary,  this  Court  shall  adjudge  and  dete 
the  said  objections  so  as  aforesaid  made  by  d 
said  conveyance  are  good  and  valid  objections 
Court  shall  render  its  judgment  in  favor  of  deft 
against  plaintiffs,  releasing  him  from  all  obligatio 
ity  under  said  contract." 

The  bill  in  equity  (Exhibit  "A")  referred  to  in 
ing  a^eed  statement  is  omitted,  as  its  purpose  ai 
sufficiently  explained  in  the  portions  of  the  8tat«m( 
The  prayer  of  the  bill  is: 
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therefore,  plaintiffs  pray  that  the  defendants,  and  each 
nn,  may  be  required  to  appear  and  answer  and  inter- 
herein*  in  order  that  said  several  questions  may  be 
icated,  and  their  respective  rights  in  the  premises  may 
jufeted;  that  if  there  be  any  person  or  persons,  now 
wn  to  these  plaintiffs,  who  are  interested  in  any  of  the 
ons  herein  involved,  and  who  should  be  made  defend- 
erein,  tliat  the  rights  and  interests  of  said  unknown 
js  raay  be  ailjudicated  and  settled  herein,  in  connection 
the  rights  and  interests  of  those  defendants  herein 
I  whose  rights  and  interests  are  of  the  same  class  to 
Said  unknown  persons  may  belong.  That  it  may  be 
cated,  decreed,  and  determined: 

rst— What  (if  anv)  part  or  portion  of  said  properties 
tates  now  in  the  charge,  custody,  and  control  of  plain- 
e  the  property  and  assets  of  the  firm  of  Pioche,  Bay- 
&  Co. 

eond — ^If  any  part  thereof  are  assets  of  said  firm  of 
;,  Bayerque  il^  Co.,  whether  the  estate  of  Samuel  Moss, 
IS  any  right,  title,  or  interest  therein,  and  if  so,  to 
xtent. 

lird— If  any  part  thereof  are  the  assets  of  said  firm  of 
!,  Bayerque  k  Co.,  whether  the  said  alleged  indebted- 
f  saitl  firm  be  a  legal  and  valid  indebtedness,  to  be 
at  of  the  proceeds  thereof. 

mrth— ^ What  part  or  portion  (if  any)  of  said  properties 
^tate^  are  the  properties  and  assets  of  said  firm  of 
J  &  Bn.yeraue. 

*th— W  betner  tfie  i^aid  alleged  indebtedness  of  the  said 
'  Pioche  &  Bayerque  be  an  existing,  legal  and  valid 
edness  to  be  paid  out  of  the  proceeds  of  such  portion 

properties  and  estates  as  majr  be  found  to  be  the 
ties  and  assotB  (if  any)  of  said  firm   of  Pioche   & 
|ue. 
ith^ — As  to  what  is  the  construction  of  the  will  of  the 

B,  Bayerque. 
r^nth — What  part  or  portion  (if  any)  of  said  properties 
itates  was  the  individual  property  and  estate  of  the 
.  L,  A.  Pioche;  and — 

ghth — Whether  any  of  the  said  alleged  indebtedness  of 
id  firm  of  Pioche,  Bayerque  &  Co.,  and  Pioche  A 
[ue,  eoDstituted  existing  legal  and  valid  claims  against 
tate  of  the  mid  F.  L.  A.  Pioche,  and  if  so,  what  por- 
id  amount  thereof. 

id  that  it  may  be  further  adjudged  and  decreed  that 
i  the  defendants  as  may  fail  to  appear  and  answer,  or 
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and  that  for  that  reason  a  deed  or  oonveyauce 
plaintiffs  made  and  executed  under,  by  virtue  anc 
ance  of  said  decree,  and  of  an  order  of  said  Supe 
made  and  entered  in  said  action,  confirming  said  » 
plaintiffs  to  said  defendant,  would  not  operate  t 
title  to  him. 

''That;  said  plaintiffs  claim  and  assert  that  sai 
Court  had  jurisdiction  over  the  subject  matter  of  s 
and  that  said  Superior  Court  had  and  has  jttrisd 
the  subjec|4  matter  of  said  action,  and  haa  jurif 
make  and  enter  said  decree,  and  to  confirm  all  sa! 
estate  made  bj  virtue  and  in  pursuance  thereof,  ai 
dience  thereto,  and  that  a  deed  or  conveyance  ma 
livered  by  them  under,  by  virtue,  and  in  pursuai 
decree  and  said  confirmation,  would  operate  to  pa 
to  the  grantee  therein  named  (which  conveyance 
dulv  offered  to  make  and  deliver  to  defendant),  an 
real  estate  being  held  by  said  F.  L.  A.  Pioche,  d< 
his  lifetime,  as  the  surviving  partner  of  said  copa] 
and  as  a  trustee  for  those  interested  in  and  entii 
property  and  assets  of  said  copartnerahips,  thai 
was  not  and  is  not  subject  to  administration  by  ( 
ing  solely  within  their  probate  jurisdiction. 

"It  is  therefore  agreed  that  said  controversy  sh 
mitted  to  this  Honorable  Court  for  determinatioi 
if  this  Court  shall  adjudge  and  determine  tliat 
and  assertions  of  the  plaintiffs  last  herein  above  i 
correct  and  true,  that  this  Court  shall  make  and 
judgment  and  decree  in  favor  of  plaintiffs  and  £ 
fendant,  directing  and  compelling  said  defendants 
ically  perform  his  said  contaract  with  plaintiffs,  anc 
and  accept  from  them  such  deed  or  conveyance  of 
ises  offered  bv  them  to  him,  as  aforesaid*  and  th< 
pay  to  said  plaintiffs  said  sum  of  twenty  thousai 
the  agreed  purchase  price  of  said  premises;  but 
the  contrary,  this  Court  shall  adjudge  and  dete: 
the  said  objections  so  as  aforesaid  made  by  d< 
said  conveyance  are  good  and  valid  objections 
Court  shall  render  its  judgment  in  favor  of  defc 
against  plaintiffs,  releasing  him  from  all  obligatio] 
ity  under  said  contract." 

The  bill  in  equity  (Exhibit  ''A")  referred  to  in  i 
ing  a^eed  statement  is  omitted,  as  its  purpose  au 
sufficiently  explained  in  the  portions  of  the  statemi 
The  prayer  of  the  bill  is: 
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therefore,  plaintiffs  pray  that  the  defendants,  and  each 
jra,  may  be  required  to  appear  and  answer  and  inter- 
herein,  in  order  that  said  several  questions  may  be 
icatetl,  and  their  respective  rights  in  the  premises  may 
jQsted;  tLiit  if  there  be  any  person  or  persons,  now 
wn  to  these  plaintiffs,  who  are  interested  in  any  of  the 
ons  herein  involved,  and  who  should  be  made  defend- 
erein,  tlmt  the  rights  and  interests  of  said  unknown 
19  may  be  adjudicated  and  settled  herein,  in  connection 
the  rights  and  interests  of  those  defendants  herein 
I  whose  lights  and  interests  are  of  the  same  class  to 
said  unknown  persons  may  belong.  That  it  may  be 
icated,  decreed,  and  determined: 

rat — What  (if  any)  part  or  portion  of  said  properties 
ifcates  now  in  the  charge,  custody,  and  control  of  plain- 
■e  the  pro[)erty  and  assets  of  the  firm  of  Pioche,  Bay- 

cond — If  any  part  thereof  are  assets  of  said  firm  of 

J,  Bayerque  &  Co.,  whether  the  estate  of  Samuel  Moss, 

IS  any  right,  title,   or  interest  therein,  and  if  so,  to 

xteut. 

lird — If  any  part  thereof  are  the  assets  of  said  firm  of 

s,  Bayerciue  &  Co.,  whether  the  said  alleged  indebted- 

f  said  firm  be  a  legal  and  valid  indebtedness,  to  be 

at  of  the  proceeds  thereof. 

mrth— What  part  or  portion  (if  any)  of  said  properties 

states   are   the  properties  and  assets  of  said  firm  of 

>  &  Bayerque. 

th^W^hether  the  $aid  alleged  indebtedness  of  the  said 

Piocho  &  Bayerque  be  an  existing,  legal  and  valid 
edness  to  be  paid  out  of  the  proceeds  of  such  portion 

properties  and  estates  as  may  be  found  to  be  the 
tiea   and   assets  (if  any)  of  said  firm   of  Pioche   & 

Lth — As  to  what  is  the  construction  of  the  will  of  the 

B.  Bayerque. 

renth — ^\^  hfit  part  or  portion  (if  any)  of  said  properties 
tates  was  the  individual  property  and  estate   of   the 

L.  A.  Pioche;  and — 

2[hth — Whether  any  of  the  said  alleged  indebtedness  of 
Lil  firm  of  Pioche,  Bayerque  &  Co.,  and  Pioche  & 
ue,  constituted  existing  legal  and  valid  claims  against 
ate  of  the  said  F.  L.  A.  Pioche,  and  if  so,  what  por- 
d  amount  thereof. 
d  that  it  may  be  further  adjudged  and  decreed  that 

the  defendants  as  may  fail  to  appear  and  answer,  or 


622 


The  Paoipio  Coast  Law  Journal. 


interplead  herein,  have  no  rights  or  interest  in  the 
and  estates  in  the  hands  or  under  the  control  of  pi 

•'And  the  plaintiflFs  further  pray  that  theyiiiay  1 
and  direction  of  this  Court  m  the  administratic 
properties  and  estates,  and  such  other  and  furth 
may  be  proper  in  the  premises." 

The  Cfourt  below,  in  the  case  now  before  us,  dei 

**Now,  upon  due  consideration  being  had,  it 
Court  ordered  and  adjudged  that  the  agreement  b 
plaintiffs  and  defendant  set  forth  in  said  agree 
specificaUj  performed,  and  that  the  plaintiffs  e 
deliyer  to  the  defendant  a  good  and  sufficient  coi 
f6e  of  the  following  described  premises,  viz. : 

''All  that  certain  tract,  piece  or  parcel  of  lai 
lying  and  being  in  the  City  and  County  of  San 
State  of  California,  bounded  and  described  as  folic 

"Bounded  on  the  north  by  Twenty-second  Sti 
east  by  Douglass  Street,  on  the  south  by  Elizab< 
and  on  the  west  by  the  Ocean  House  Boad. 
seyenteen  and  59-100  acres  of  land,  and  being  '. 
designated  as  the  'Pioche  Beservation.' 

"It  is  further  adjudged  that  the  defendant,  ui 
livery  or  tender  of  said  conveyance,  do  pay  to  t£ 
or  tlieir  attorneys  the  sum  of  twenty  thousand  i 
purchase  money  specified  in  said  contract. 

"Done  in  open  Court,  this  24th  day  of  March,  i 

It  is  claimed  by  appellant  that  the  late  District 
no  power  or  jurisdiction  to  enter  the  decree  set  f 
agreed  statement,  and  that  the  matters  which  it  ] 
determine  were  and  are  exclusively  within  the  jur 
the  Probate  Court. 

The  District  Court  found  that  all  the  property  h 
of  the  plaintiffs  in  the  action  in  that  Court  Tplain 
present  action),  was  held  by  the  late  F.  L.  A.  Pic 
time  of  his  death,  not  as  his  individual  estate, 
surviving  partjner  of  the  copartnerships — "Pic 
erque  &  Co."  and  "  Pioche  &  feayerque.    . 

The  Probate  Court  has  jurisdiction  to  settle  th* 
a  deceased  person,  and  has  no  power,  save  in 
cepted  instfmces,  to  determine  disputes  between  t 
reprentatives  of  the  deceased  and  third  persons 
sets,  which  pass  to  the  representatives  to  be  ad 
under  the  proper  direction  of  the  Probate  Court 
the  individual  estate  of  the  decedent.  This  clear] 
not  only  from  the  very  nature  of  the  office  of  th 
Courts  and  the  purposes  for  which  they  are  orgs 
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•om  the  following,  and  other,  sections  of  the  Code  of 
Procedure:  Sections  1452,  1453,  1466,  1467,  1469, 
1519,  1522,  1523,  1625,  1536,  1542,  1544,  1655,  1660, 
1581,  1643,  1645,  1651,  1658,  1665. 

ultimate  interest  of  Moss  in  the  partnership  of  Pioche, 
que  &  Moss  passed,  on  his  death;  to  his  personal  rep- 
atives,  as  did  that  of  Bayerque  in  the  partnership  of 
e  &  Bayerque  when  this  latter  partnership  was  dis- 
I  by  the  decease  of  the  last  named.  The  conflicting 
\  of  these  several  estates  cannot  be  determined  by  the 
Lt©  Court,  If  Pioche  were  still  living  the  Probate 
,  in  which  the  administration  of  the  estate  of  one  of 
rmer  partners  was  pending,  could  not  state  nor  settle  a 
bed  account  between  him  and  the  executor  or  adminis- 
,  It  could  only  order  him,  as  surviving  partner,  "to 
r  an  account/'  But  in  such  case,  if  the  account  is  not 
ictory,  the  executor  or  administrator  may  maintain 
(t  the  surviving  partner  any  action  which  the  decedent 

have  maintaiued.  (C.  C  P.,  1585.)  Of  course  any 
ing  balance  which  may  be  decreed  by  a  Court  of  equi^ 
or  of  the  representatives  of  the  estate  of  the  deceased, 
dnst  the  surviving  partner;  belongs  to  the  estate  poten- 
from  the  death  of  the  testator  or  intestate.  But  the 
ite  Court  has  no  more  jurisdiction  to  provide  for  a  part- 
ip  account,  and  decree  a  balance,  where  the  partner- 
las  been  dissolved  by  the  death  of  a  partner  than  where 

been  dissolved  by  any  other  cause. 
nediately  prior  to  the  death  of  the  late  Pioche,  he  held 
»  property  of  which  he  died  possessed  in  trust  for  the 
srships.  Instead  of  treating  the  original  partnership, 
it  of  rioche  <Sr  Bayerque,  as  dissolved,  and  proceeding 
dl  reasonable  diligence  to  settle  the  partnership  affairs, 
d  continued  the  partnership  business  with  the  partner- 
unds  and  assets.  It  is  clear  that  the  representatives  of 
jceased  partnei*8  respectively  had  their  option  to  com- 
ioche  during  his  lifetime  to  account  as  upon  a  dissolu- 
t  the  time  of  the  death  of  the  partner,  or  to  account  for 
Dfits,  including  those  made  after  the  death.  The  trust 
which  he  was  clothed  by  the  law,  or  which  he  assumed 
onseqiience  of  his  conduct,  passed  with  the  partner- 
)roperty  to  the  present  plaintiflfa.  The  partnership  as- 
rere  in  the  nature  of  a  special  fund,  subject  to  be  em- 
i  in  accordance  with  the  duties  Pioche  had  assumed  as 
^e.  As  none  of  the  partners  are  surviving,  no  one  has 
;er  right  to  the  possession  of  the  partnership  property 
bave  the  present  plaintiffs,  who  have  received  it  colore 
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Ojfficiiy  as  executors  of  him  who  held  it,  and  who  h\ 
terest  in  the  residuary  rights  of  his  estate. 

It  would  seem  to  be  sufficiently  plain  ihiii  tl 
plaintiffs  were  justified  in  filing  a  bill  in  the  Dist; 
to  obtain  a  decree,  settling  the  conflicting  riglils  o 
eral  estates  and  defendants  therein  named,  if,  in  a 
ing  commenced  bv  any  or  all  of  such  defendiinta,  t 
plaintiffs  would  have  been  liable  as  trustees,  be 
property  in  their  possession  subject  to  the  sanae  tri 
with  it  was  held  by  the  late  Pioche.  That  they  w 
been  so  liable  has  been  authoritatively  settled  in  I 
In  People  vs.  Hcmghtaling,  7  Cal.  348,  it  was  held  t 
ministrator  sued  in  equity  to  compel  him  to  pay  o 
County  Treasurer  moneys  collected  by  the  intest* 
GoUec.tor  could  be  treated  as  the  trustee  of  a  spt 
constituting  no  part  of  the  assets  of  the  est^iie. 
ceived  by  an  administrator  in  payment  for  goods  a 
intestate,  as  factor,  upon  a  del  credere  commiiisitiD, 
adjudged  to  form  no  part  of  the  estate,  and  to  b 
able  by  the  consignor.  (Stanwood  vs.  Sage,  22  Cal 
Lathrop  vs.  Bampton,  31  Cal.  25,  it  was  said  that 
tor  had,  at  the  time  of  his  death,  the  possessiou 
fund,  or  other  property  into  wiich  he  may  have  co 
and  such  fund  or  property  has  come  into  the  \n>s 
his  executor,  the  latter  holds  it  upon  the  same  triis 
the  testator. 

As  was  said  by  Mr.  Justice  Bhodes  in  Gkamn 
34  Cal.  258,  **when  a  partnership  is  dissolved  by 
of  one  of  the  partners,  its  assets,  debts  and  credi 
as  distinct  from  those  of  its  late  members,  uDtil  its 
wound  up,  as  before  the  dissolution."  It  would  s< 
equally  clear  that,^if  all  die  (whether  within  tlie  jv 
of  the  same  or  of  different  Probate  Courts),  i 
debts  and  credits  of  the  partnership  do  not  becomi 
with  the  estate  of  the  last  survivor,  but  contiuue  s 
existence;  and  that  the  rights  of  the  representativi 
cessors  of  the  several  partners  can  only  be  detern: 
Court  of  equity,  which  has  the  power  and  matdiine 
tling  those  rights  by  appropriate  decree.  Here  wi 
additional  element  of,  the  assertion  of  conflicting ' 
the  same  fund  or  assets. 

Our  conclusion  is  that,  upon  well  establislied  pri 
equity  jurisprudence,  the  District  Court  had  jurist 
render  the  decree  which  is  attacked  by  appellant. 

Judgment  affirmed.  ^  ; 

We  concur:  Boss,  J.,  McKee,  J. 
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Depabtment  No.  1. 


[Filed  May  20,  1881.] 

No.  6851. 

HE  MATTEB  OF  THE  ESTATE  OF  J.  P.  BIOAUD, 
Deceased. 

ri  Law— EsTATi  in  Litigation — Distbibution.  If  the  property  of 
BD  estftte  m  in  litigation,  the  estate  is  not  ready  for  distribution,  and 
the  pFobftte  Goort  is  justified  in  refusing  to  make  an  order  to  that  end 
m^ti!  the  litigation  is  finished. 

peal  from  Probate  Court,  San  Francisco. 

mil  (f  A'cedles,  for  appellant. 
boe  it  Ban-ison,  for  respondent. 

KEEt  J.,  delivered  the  opinion  of  the  Court: 
September,  1879 — ^nearly  two  years  after  the  executors 
is  estate  had  qualified — ^tha  widow  of  the  deceased,  as 
f  the  legatees,  petitioned  the  Probate  Court  for  an  order 
rizing  the  executdrs  to  sell,  either  at  public  or  private 
90  mueli  of  the  real  property  of  the  estate  as  the  Court 

{'udge  necessary  and  beneficial,  for  the  purpose  of  pay- 
ler  a  legacy  of  $5,000,  bequeathed  to  her  by  the  will 
3  decedent.  Opposition  was  made  to  the  petition,  and, 
the  issues  framed,  the  Court  found,  among  other  facts, 
ill  debts  and  charges  against  the  estate  had  been  paid; 
the  amount  of  expenses  incurred,  and  likely  to  be  in- 
1,  in  the  administration  was  unknown;  that  all  the  per- 
assets  had  been  disposed  of,  except  the  sum  of  $2,720, 

WAS  then  in  the  hands  of  the  executors;  that  this  sum 
holly  insufficient  to  pay  the  expenses  of  administration 
he  legacies  bequeathed  to  the  widow  and  daughter  of 
scedent;  and  that  a  sale  of  the  realtv  of  the  estate  was 
lary  to  pay  them;  but  all  of  the  real  estate,  claimed  to 
sets,  was  involved  in  litigation  by  an  action  of  eject- 

which  had  been  commenced  against  the  decedent  in  his 
le,  and  had  been  pending  against  the  executors  since 
lath,  and  was  still  undisposed  of;  therefore,  the  Court 
the  estate  was  not  ready  for  distribution,  and  would 
3  until  the  action  of  ejectment  was  determined;  and  a 
f  the  property  should  be  delayed  until  the  litigation 
ruing  it  was  ended. 

\  judgment  refusing  an  order  of  sale  is  complained  of 
error,  upon  the  ground  that  it  is  against  the  findings  of 
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fact  and  the  law.  It  is  contended,  on  behalf  of  the  appel- 
lant,, that  the  lower  Court  had  no  discretion  to  refuse  the 
order  of  sale. 

Whether  a  Probate  Court  is  bound  to  decree  a  sale  of  as- 
sets of  an  estate,  for  the  payment  of  legacies,  depends  upon 
the  condition  of  the  estate  and  of  the  property  to  be  sold. 
If  all  debts  and  charg;es  against  the  estate,  including  the  ex- 
penses of  administration,  haye  been  fully  paid,  and  there  is 
in  the  hands  of  the  executor  or  administrator  an  ascertained 
balance  of  assets  subject  to  distribution,  the  estate  is  ready 
for  distribution,  and  distribution  cannot  be  delayed.  The 
Court  ''must"  proceed  to  make  distribution.  (Sees.  1665, 
1643,  C.  C.  P.)  The  command  of  the  law  is,  under  such 
circumstances,  peremptory.  (Estate  of  Pritchett,  51  Cal. 
568.) 

But  where  there  is  not  an  ascertained  balance  of  assets, 
real  or  personal,  in  the  hands  of  the  executor  or  adminis- 
trator; or  if  the  assets  are  merely  claimed  to  exist,  and  the 
right  to  them  is  involyed  in  litigation,  either  by  an  action 
brought  by  the  executor  or  administrator  to  recoyer  them /or 
the  estate,  or  by  an  action  against  the  executor  or  adminis- 
trator to  recoyer  them /rom  the  estate,  then  the  estate  is  not 
ready  for  distributiop.  The  yerjr  existence  of  the  property 
as  assets  is  uncertain,  and  contingent  upon  the  determina- 
tion of  the  suits.  It  may  or  may  not  belong  to  the  estate. 
Under  such  circumstances  an  estate  would  not  be  ready  for 
distribution,  and  the  Probate  Court  would  haye  power,  in 
the  exercise  of  a  judicial  discretion,  to  delay  the  distribu- 
tion of  the  estate  until  the  right  to  the  assets  be  judicially 
determined,  and  the  balance  of  assets  for  distribution  be  as- 
certained. 

According  to  the  principles  of  a  Court  of  Chancery,  a  trust 
or  power  to  sell  real  estate  should  not  be  exercised  while 
there  is  a  cloud  oyer  the  title  affecting  its  yalue,  or  the  land  is 
held  adyersely.  (Peck  ys.  Peck,  9th  Terger,  304.)  And  pay- 
ment of  a  legacy  would  not  be  decreed  until  the  Court  dis- 
ooyered,  by  an  account  or  otherwise,  that  the  executor  had 
actually  in  hand  sufficient  assets,  real  or  personal,  to  pay  the 
legacy.*  {Andrews y%.  Eunneman,  6th  Pick,  128.)  Nor  was 
an  action  maintainable  at  common  law  for  a  legacy  unless 
tiie  executor  had  ex{>ressly  promised  to  pay  it,  or  there  was 
proyed  to  be  a  sufficiency  of  assets  actually  in  hand  for  its 
payment.  {Deeks  ys.  StniU,  5th  T.  E.  690;  AMm  ys.  fliB, 
1st  Cowp.  284.) 

It  follows  that  this  estate  was  not  in  a  condition  to  be  dis- 
tributed, and  that  the  Court  below  did  not  err  in  delajring  a 
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difiiribution  until  a  determinaidon  of  the  suit  pending  against 
the  estate. 

Order  affirmed. 

We  concur:  McEinstry,  J.,  Boss,  J. 


Depabtment  No.  2. 


[Filed  May  20,  1881.1 

No.  6844. 

AUGUST  8CHE0EDER,  AUGUST  SOHROEDER,  Jr., 

AND  HERMANN  VON  OREN,  Respondents, 

vs. 

SGHWEIZER  LLOYD  TRANSPORT  VERSIOHE- 

RUNG'S  GESELLSCHAFT,  Appellant. 

Ikbubancb — CoNMSonoNB — Change  op  Ship  without  Gonsemt  op  Insubsb 
— Etidchge — Condition.  Defendant  insnrecl  wheat  of  plaintiffs  at 
and  from  San  Francisco  to  BataTia  on  board  the  steamship  **  Col- 
orado" and  **  connections."  The  wheat  was  shipped  on  the  **  Col- 
orado "  at  San  Francisco,  and  it  then  proceeded  to  Yokohama,  where 
it  was  transshipped  by  the  ship-owner  to  other  steamships.  The 
change  of  ship  was  made  becavfWe  the  master  of  the  '*  Colorado  "  had 
receiyed  inslmctions  from  throwner  to  return  to  San  Francisco:  BM, 
that*the  effect  of  chanfcing  the  ship  was  to  change  the  risk,  and  that 
the  defendant  was  not  liable  for  a  loss  occurring  subsequent  to  the 
transshipment.  It  is  an  implied  condition  of  an  insnrance  policy  that 
the  ship  named  in  it  shall  not,  after  the  commencement  of  the  risk, 
be  changed  without  necessity  or  the  consent  of  the  insarer.  By  the 
fact  that  a  giyen  ship  is  named  in  the  policy,  the  insurer  has  a  right 
to  say  that  he  had  some  peculiar  reasons  for  insuring  a  risk  on  that 
very  ship,  which  should  not  apply  to  any  other.  The  necessity  which 
will  justify  a  change  of  ship  on  the  part  of  the  master  only  arises  in 
case  the  ship  is  disabled  by  stress  of  weather,  or  other  peril  of  the 
sea,  from  carrying  on  the  cargo  to  the  place  of  destination.*  The  word 
'*  connections,"  as  used  in  a  policy  of  insurance  by  which  goods  are 
insured  from  place  to  place  on  board  a  steamship  and  its  connections, 
has  reference  to  a  state  of  things  existing  at  the  time  of  the  execution 
of  the  policy,  and  not  to  a  casual,  unusual  and  unanticipated  connec- 
tion with  a  ship  substituted  for  the  occasion;  upon  a  state  of  things 
temporary  in  its  nature,  and  unknown  at  the  time  that  the  contract 
was  made:  EM,  accordingly,  that  where  it  had  been  the  custom  of 
the  ship-owner  to  carry  goods  from  San  Francisco  to  Batavia  without 
transshipping  at  Yokohama,  but  to  carry  the  same  to  Hongkong  and  there 
transship  them,  that  the  latter  port  was  the  "  connection  "  referred  to 
in  the  policy:  HM,  further,  that  by  reason  of  the  word  *'  connection  '* 
in  the  policy,  the  plaintiffs  were  put  upon  inquiry  as  to  thA  connec- 
tions of  the  steamship  ** Colorado,"  and  that,  while  evidence  was 
admissible  to  show  the  meaning  of  the  word,  the  plnintiffs  could  not 
be  allowed  to  show  that  they  did  not  know  what  such  meaning  was. 

Appeal  from  Fourth  District  Court,  San  Francisco. 
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Andros  &  Page,  for  appellants. 

S.  V.  Smith  &  Son,  for  respondents. 

Thornton,  J.,  delivered  the  opinion  of  the  Co 

This  is  an  action  on  a  policy  of  insurance  to  r( 
loss  of  3,951  sacks  of  wheat,  shipped  by  the  pL 
other  wheat  in  sacks  at  San  Francisco,  and  c 
Batayia. 

The  cause  was  tried  by  the  Court,  judgment  w 
for  the  plaintiffs,  from  which  defendant  appealed 

All  the  facts  appear  in  the  decision  of  the  C 
which  was  as  follows: 

"The  -above  entitled  action  came  on  to  be  1 
Court,  a  jury  having  been  expressly  waived  by  tli 
the  23d  day  of  July,  1879,  and  now  the  Court,  : 
sidered  the  pleadings  and  the  evidence,  finds  tl 
to  be  all  the  facts  of  the  case: 

"  1.  On  the  12th  day  of  August,  1874,  the  defei 
poration,  issued  and  delivered  to  one  J.  W.  H-  C 
behalf  of  the  plaintiffs,  who  were  then  and  are 
business  under  the  firm  name  of  Busing,  Scbn 
the  policy  of  insurance,  a  copy  of  which  is  atta 
complaint. 

**2.  Subsequently,  before  the  commencement 
iton,  said  policy  was  assigned  and  transferred  to  pi 
^t  the  commencement  of  this  action  were,  end  a 
legal  owners  and  holders  thereof. 

"  3.  On  said  day  plaintiffs  shipped  on  board  tl] 
*' Colorado,"  then  in  the  harbor  of  San  Francis 
longing  to  the  Pacific  Mail  Steamship  Compm 
sacks  of  wheat  mentioned  in  said  policy,  and 
during  all  the  times  mentioned  herein,  the  prop 
owned  by  the  plaintiffs. 

"  4.  The  '*  Colorado  "  then  proceeded  to  Tokol 
the  master  of  said  steamship  received  instruct! oi 
company  to  return  to  San  Francisco,  instead  of  | 
Hongkong.  The  reason  of  these  instructions  \^ 
steamer  **  Alaska,"  which  should  have  sailed  y. 
time  from  Hongkong  to  San  Francisco,  was  niic 
pairs  at  Hongkong,  and  was  unable  to  make  the 
to  carry  the  mails  between  said  ports,  in  the  re^ 
of  the  business  of  said  company.  The  agents  o 
pany  at  Yokohama  thereupon  transshipped  tlie 
sacks  of  wheat  from  the  "Colorado"  into  tho 
"  Sierra  Nevada  "  and  '•  Coata  Rica,"  belonging  i 
pany,  by  which  steamships  it  was  conveyed  to  H 
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Six  hundred  of  said  socks  of  wheat  were  thus  placed  on 
the  "Sierra  Nevada," and  were  by  her  and  connecting 
rs  safely  conveyed  to  Batavia. 

Three  thousand  nine  hundred  and  fifty-one  of  said 
of  wheat,  of  the  value  of  $13,887,  were  thus  placed 
be  **  Costa  Rica,"  and  were  by  her  transported  to  Hong- 
where  they  were  received  by  the  agents  and  servants 
said  company,  and  by  them,  as  a  matter  of  necessity 
accordance  with  the  established  custom  prevailing  at 
:otLg,  which  was  known  to  the  defendant  at  the  time  of 
uance  of  the  policy,  placed  and  stored  in  a  warehouse 
harbor  front  of  Hongkong,  there  to  await  the  first  op- 
lity  to  ship  them  to  Batavia. 

While  aaid  3;951  sacks  of  wheat  were  in  said  ware- 
awaiting  reahipment,  and  before  any  opportunity  to 
lem  to  Batavia  had  arrived,  the  said  haroor  of  Hong- 
ras  visited  by  a  typhoon,  or  storm  of  extraordinary 
56,  which  drove  the  waters  of  the  harbor  up  on  to  the 
to  that  they  broke  in  the  roof  and  windows  of  the  said 
mse,  drenched  the  said  wheat  with  sea  water  and 
I  the  interior  of  the  warehouse  to  the  depth  of  three 
r  feet. 

By  reason  of  said  flooding  and  drenching  the  said 
housaod  nine  hundred  and  fifty-one  sacks  of  wheat 
D  thoroughly  soaked  with  sea  water  and  rain  that  the 
began  at  oace  to  sprout,  and  became  swollen  and 
to  such  an  extent  that  it  would  have  been  impossible 
sport  it  to  Batavia.  No  vessel  would  have  received  it 
rd,  as  there  would  have  been  danger  during  the  voy- 
its  ignition  from  spontaneous  combustion;  and,  if  it 
en  taken  to  Batavia  it  would  have  arrived  there  as 
B,  and  not  as  wheat. 

The  said  three  thousand  nine  hundred  and  fifty-one 
>f  wheat  were  thereupon  surveyed  by  the  Government 
ora  at  Hongkong,  and  by  their  advice  sold  at  public 
r  the  sum  of  three  thousand  five  hundred  and  forty-one 
and  ninety-two  cents  on  the  twenty-second  day  of 
iber,  1874. 

.  The  cuetom  and  usage  of  the  Pacific  Mail  Steam- 
ompany,  with  reference  to  the  voyages  of  their  steam- 
between  San  Francisco  and  Hongkong,  with  cargo 
or  Hongkong  or  Batavia,  was  for  the  vessel  on  which 
irgo  was  taken  at  San  Francisco,  to  carry  the  same  to 
oDg  without  transshipping  it  at  Yokohama,  at  which 
ley  touched,  or  making  connection  with  any  other  ves- 
vesseltj,  at  the  last  named  port  for   such  purpose. 
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This  ns^e  had  existed^  without  interruption,  sii 
day  of  (January,  1867,  the  time  of  the  establisli 
Company's  line  of  steamers  between  San  Fri 
Hongkong,  the  only  instance  of  such  transshipme: 
of  the  cargo  in  question.  The  defendant  had  Imow 
custom,  and  charged  a  lower  rate  of  premium  oi 
sued  on,  because  it  expected  that  no  transshipm 
was  to  be  made  at  YoKohama. 

^'And  from  the  foregoing  facts  the  Court  nc 
following  to  be  its  conclusions  of  law : 

^'1.  Tne  said  three  thousand  nine  hundred  a 
sacks  of  wheat  were,  while  in  the  warehouse  at 
insured  and  protected  by  the  policy  from  loss  or 
any  of  the  causes  enumerated  therein. 

^'2.  The  said  three  thousand  nine  hundred  a 
sacks  of  wheat  were  totally  destroyed. 

'^3.  The  cause  of  the  aestruction  of  said  thr 
nine  hundred  and  fifty-one  sacks  of  wheat  was  a 
sea. 

^'4.  The  transshipment  of  the  wheat  from  the  ' 
at  Yokohama,  was  justified  by  the  circumstances 
policy  and  contract  of  the  parties,  and  did  uu 
policy. 

"5.  The  division  of  the  four  thousand  five  I 
fifty-one  sacks  of  wheat,  and  the  putting  of  part 
vessel  and  part  of  it  on  another  vessel,  were  jus 
circumstances,  and  by  the  policy  and  contract  of 
and  did  not  avoid  the  policy. 

*'6.  The  total  destruction  of  the  three  thousai 
^ed  and  fifty-one  sacks  of  wheat  was  an  absolui 
and  not  a  partial  loss  or  a  particular  average 
meaning  of  the  policy. 

"7.  Ky  the  policy,  the  wheat  therein  mentioi 
insured  only  during  or  upon  the  usual  voyage  p< 
the  steamers  appertaining  to  said  Company,  frot 
Cisco  to  Hongkong,  but  was  insured  while  it  sho 
said  "Colorado,"  or  any  other  steamer  with  whi 
orado''  might  anywhere  connect,  or  to  which  sh^ 
where  transfer  her  cargo. 

"8.  The  'connections' in  said  policy  of  insi 
tioned  was  not  a  connection  in  the  first  instance, 
at  the  port  of  Hongkong,  by  and  between  eai 
"Colorado"  and  some  other  vessel,  but  included 
tion  which  was  made  by  the  "Colorado"  with 
Nevada"  and  the  "Costa  Rica"  at  Yokohama. 
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The  pkiotiffs  are  entitled  to  recover  from  the  de- 
i  the  said  value  of^  the  said  three  thousand  nine  hun- 
td  fifty-one  sacks  of  wheat,  less  the  amount  for  which 
ive  sold,  with  interest  thereon  at  the  rate  of  ten  per 
er  annum,  from  the  22d  day  of  September,  1874,  up 
16th  day  of  April,  1878,  and  from  that  date  at  the 
seven  per  cent,  per  annum,  amounting  in  all  to  the 
fifteen  thonsana  and  seventy-one  doUars  and  forty- 
its." 

policy  was  made  part  of  the  findings  of  fact  by  refer- 
it  as  attached  to  the  complaint. 

ivheat  was  insured  at  and  irom  San  Francisco  to  Ba- 
n  board  the  steamer  ** Colorado"  and  connections^ 
perils  of  the  geas,  fires,  pirates,  etc. 
spears  in  the  findings  of  fact,  the  wheat  was  shipped 
** Colorado"  inthe  narbor  of  San  Francisco,  and  it 
roceeded  to  Yokohama,  where  the  ship-owner  trans- 
1  the  wheat  from  the  '' Colorado"  to  the  steamships 
I  Nevada"  and  "Costa  Rica,"  belonging  to  the  same 
by  which  it  was  carried  to  Hongkong. 
change  was  made,  not  from  the  fact  that  the  "Colo- 
lad  been  in  any  way  disabled  or  rendered  unnaviga- 
with  the  consent  of  the  insure^,  but  from  the  fact 
\en  it  reached  Yokohama  the  master  received  instruc- 
om  thj6  owner  to  return  to  San  Francisco  instead  of 
n  to  Hongkong.  (See  fourth  finding,  where  the  fact 
1,  and  the  reason  that  these  instructions  were  given 
aaater.) 

contended  that  this  transshipment  was  unjustifiable, 
effect  was  to  change  the  risk,  and,  in  consequence, 
sndant  insurer  was  discharged  from  its  contract.  If 
tract  was  thus  changed  the  defendant  cannot  be  held 

''It  is  an  implied  condition  of  the  policy  that  the 
med  in  it  should  not,  after  the  commencement  of  the 
B  changed  without  necessity  or  the  consent  of  the 
riters,  for  such  unnecessary  or  unsanctioned  change 
ihip  would  produce  an  alteration  of  the  risk  run  bj  the 
riters,  and,  therefore,  exempt  them  from  their  liabil- 
1  Arnould  on  Ins.  177.)    Tne  author  cites  Emerigon 

Sec.  16,  Vol.  1,  419,  425,  Ed.  of  1827,  and  Pothier 
rAsaurance,  Nos.  68,  69,  70,  71. 

insurance  oa  ^oods,  freight,  profits,  etc.,  the  same 
mys:  "That  if,  either  before  the  commencement  of 
age,  or  during  the  course  of  it,  the  ship  named  in  the 
}e  changed  without  necessity,  or  without  the  consent 
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of  the  underwriters,  they  will  be  discharged  from 
(1  Arnould  on  Ins.  178.) 
The  author  then  proceeds  and  gives  a  reason  fo 
*'  So  invariable  is  this  rule  that  it  holds  good  e 
the  substituted  ship  may  be  of  larger  dimensions 
strength  than  that  originally  named  in  the  policy; 
fact  that  a  given  ship  is  named  in  the  instrument, 
writer  has  a  right  to  sav  that  he  had  some  peculi 
for  insuring  a  risk  on  that  very  ship,  which  should 
to  any  other. 

'^  On  the  same  ground,  if  without  consent  or  ne 
cargo  is  either  shifted  from  the  ship  named  in  th( 
one  as  good  or  better,  or  is  originally  loaded  on  b 
latter  instead  of  on  board  the  ship  named,  and 
perish  on  the  voyage,  yet  the  underwriter  shall  be 
from  all  liability,  for  the  policy  never  attachec 

foods  loaded  on  board  the  substituted  ship."  i 
^arson's  M.  Law,  276;  Bold  vs.  Rotherhamy  8  < 
Winthrop  vs.  Union  Im.  Co,,  2  Wash,  C.  C.  7,  20. 
If,  however,  the  underwriters  consent,  or  if  t 
the  course  of  the  voyage  becomes  so  disabled  as 
capable,  by  any  means  at  the  master's  disposal  o\ 
paired  at  all,  so  as  to  take  on  the  cargo,  the  mastc 
cure,  another  ship  in  which  to  forward  the  cargo 
of  destination,  and  the  liability  of  the  underwril 
goods  will  still  continue;  and  they  will  be  liable! 
occurring  subsequent  to  the  transshipment.  {It 
Plantamour  vs.  Staples,  1  Term  Eep.  611,  Not 
Dougl.  1;  Schiefeln  vs.  N.  Y,  Ins.  Co.,  9  John,  5 
Ins.  485--iB;  Treadwell  vs.  Union  Ins,  Co.,  6  Cowen, 
vs.  Ocean  Ins.  Co.,  12  John,  107;  Abbott  Ship.*,  ( 
365,  Notes;  3  Kent,  5  Ed.,  257;  see,  also,  Lee's  Li 
ping  and  Insurance,  412.^ 

Tne  necessity  which  will  justify  such  action  on 
the  master  only  arises  in  case  the  ship  is  disables 
of  weather,  or  other  peril  of  the  sea,  from  carry 
goods  to  the  place  of  destination.  (Lee's  Law  < 
Ins.  412;  Arnould  on  Ins.  185;  Shijdon  vs.  Thor 
and  Ellis,  336.) 

No  such  necessity  appears  in  this  case.  The  fa 
tion  to  the  transshipment  appear  in  the  fourth  fib 
they  were  not  suflBicient  to  justify  it. 

But  it  is  contended  that  such  consent  is  implie 
given  bv  the  use  of  the  word  "connections"  in  tl 
the  underwriters  stipulating  for  indemnity  as  r 
steamer  "  Colorado '  and  its  connections. 
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b  IS  the  significance  of  this  word,  the  change  of  ship 
3d.     This  word  is  simple  and  clear  in  its  meaning. 
tea  the  act  of  connecting  with  some  means  of  car- 
forming  a  junction  with  such  means.     (See  Web- 
i  Worcester  s  Dictionaries  word  **  connection.") 
vident  that  tlie  coiitraet  of  insurance  was  entered 
i  regard  to  a  et^ite  of  thiuf^s  as  to  the  connections  of 
**  Colorado"  existing  at  the   time  of  the  execution 
oliey.     Reference  eertuiiily  was  not  made  to  a  casual, 
and  unanticipated  conmjction  with  a  ship  substituted 
>ccasion,  upon  a  state  of  things  temporary  in  its  na- 
unknown  at  the  time    tliat   the  contract  was  made, 
f  was  not  in  the  mind  of  either  of  the   contracting 
hat  the  **  Colorado  "  would  be  turned  back  when  she 
Yokohama,  for  the  reasoD  that  the   **  Alaska  "was 
\  from  talking  its  phice  in  the  regular  course  of  busi- 
the  company  (owner),  and  was  then  undergoing  re- 
;   Hongkong,      It   does  not  appear  that  they    did 
[id  therefore  we  can  asnume  it  as  an  established  fact, 
parties  did  not  know  when  the  contract  was  made) 
cts  concerning  the    **  Alaska*"    It  further  appears 
;  facts   found  th?it   the   only  connections  which  the 
ido  "  had  were  those  at  Hongkong — for  it  is  stated 
tenth  finding  of   facts  that  the  custom  and  usage 
owner,   the  Pacific   Mail  Steamship  Company,  with 
e  to   tiie  voyages  of  their  steamships  between  San 
lo  and  Hongkong  with  csirgo  laden  for  Hongkong  or 
,  wiis  for  the  vessel  on  which  such  cargo  was  taken  at 
ncisco,  to  carry  the  same  to  Hongkong  without  trans- 
5  it  at  Yokohama,   at   which   port  they  touched,  or 
connection  witii  any  other  vessel   or  vessels  at  the 
led  port  for  such   purpose,  and  that  this  usage  had 
without  interruption  since  the  1st  day  of  January, 
le  time  of  the  eHtablishmentof  the  company's  line  of 
s  between  Sun  Francisco  and   Hongkong,    the  only 
J  of  such   transshipment   being  that  of  the  cargo  in 
a.     This,  in  our  judgment,   is  enough  to  show  that 
>re  the  connections,  and  the  only  connections  existing 
ime  that  the  policy  was  entered  into — a  connection  to 
B  at  Hongkong. 

shouhl  it  be  held  that  such  were  not  the  connections 
I  to  in  the  policy?  The  word  was  used  as  of  some- 
len  in  being.  We  find  something  in  being  fully  an- 
;  to  the  word  used*  The  "  Colorado"  was  spoken  of 
►olicy  as  having  connections.  It  did  have  connections 
jkong  as  founds  and  had  no  connections  elsewhere. 
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I^HH  Why  are  not  these  the  oonnections  mentioned  h 

^^^H  and  not  any  such  temporary  connection  availed 

ted  on  and  for  the  occasion  by  reason,  of  an  exij 
had  just  occurred,  and  which  neither  of  the  coiii 
ties  was  aware  of  at  the  time  they  entered  into 
of  insurance? 

Oertainly  we  are  justified  in  holding  that  the 
tracted  with  reference  to  a  state  of  things  knowi 
not  be  justified  in  holding  that  they  contotcted  w 
to  a  state  of  things  unknown,  unanticipated  an< 
in  its  nature.  If  they  had  any  intention  to  a 
reference  to  a  change  in  the  usual  course,  it  mig! 
easily  and  clearly  expressed  in  the  contract. 

But  it  is  said  that  the  plaintiffs  had  no  know] 
custom  and  usage  found  in  the  tenth  finding  of  f 
did  not,  it  was  tneir  own  fault.  They  were  in  e: 
by  the  use  of  the  word  in  the  policy  that  there  n 
tions  of  the  **  Colorado."  The  use  of  the  word 
inquiry.  If  they  did  not  know  it,  certainly  they 
inquired.  But  surely  they  knew  what  they  wei€ 
about.  They  were  contracting  about  the  connec 
'  ship  "  Colorado,"  and  we  thinJK  they  should  not 
have  been  ignorant  of  them.  It  is  not  averred  i 
ings  that  they  did  not  know  it.  If  they  did  not. 
claimed  that  it  was  a  mistake  on  their  part — wh< 
or  law  it  is  unnecessary  to  say.  If  a  mistake  c 
law,  it  might  have  the  effect  of  releasinc;  them  f  j 
ligation  of  the  contract;  certainly  it  could  not  ex 
ligation  of  the  defendant,  or  create  a  new  one  bi 
the  contract  was  not  the  contract  they  enterec 
should  have  proceeded  to  have  it  reformed.  Not 
so,  it  must  be  construed  as  it  is. 

Nor  does  it  make  any  difference  that  the  won 
and  usage  "  are  used  in  the  finding  with  remrd  i 
ter.  The  words  used  indicate  a  course  of  busin 
by  the  owners  of  the  ship  "  Colorado"  for  a  seri 
and  establishing  a  state  of  things  referred  to  in 
of  insurance  as  existing  at  the  time  it  was  signec 
ered.  It  would  not  be  proper  to  hold  of  .this  it 
mercantile  custom  or  usage,  which  did  not  bind 
iffs,  because  there  is  no  finding  that  they  were  ; 
It  signifies  a  course  of  business  of  a  particular  li: 
ships  with  reference  to  which  a  contract  was  mad 
Ev.,  Section  292;  The  Schooner  *'Beeside,"  2  Si 
referred  to  in  the  written  contract  in  such  Ian 
show  to  men  of  but  little  experience  in  business 


1 


The  Pacific  Coast  Law  Journal. 


536 


)  of  busiiiess  in  existence  was  alluded  to  and  meant. 
B  to  any  other  conclusion  would  be  to  hold  that  the 
's  did  not  know  what  they  were  contracting  about — a 
ion  which  nothing  appearing  in  the  record  indicates, 
n  which  the  law  withholds  any  justification. 
[bourse  of  business  had  exi.sttid  from  January,  1867, 
ime  the  policy  was  executed,  which  was  on  the  12th 
iugust,  1874,  more  than  seven  years  before  the  date 
itioned.  Under  the  pleadiogs,  evidence  should  be 
I  to  show  the  meaning  of  the  word  "connections," 
to  show  that  the  plaintiffs  did  not  know  what  that 
I  was-  (1  GreenL  Ev.,  Section  292,  Schooner  "  Bee- 
t  mpra.) 

th  and  8th  conehisions  of  law  are  not  proper  deduc-  . 
>m  the  facts  found.     Wo  understand  them  as  conclu- 

l&w— as  constructions  of  the  instrument  under  the 
md,  and  not  as  findings  of  fact.  If  they  were  find- 
fact  they  would  be  inconsistent  with  other  findings, 
the  tenth.  As  conclusions  of  law,  they  are  not  justly 
le  from  the  facts. 

oiitract  was  made  with  reference  to  a  voyage  of  the 
ulo^'  to  Hongkong,  where  a  connection  would  be 
f  a  cliange  of  ship  from  that  port  to  Batavia,  unless 
mer  became  disabled  and  wag  rendered  unnavigable, 
change  of  ship  might  have  been  made  at  Yokohama. 
ange,  at  the  port  just  named,  might  also  have  been 
r  made  with  the  consent  of  the  underwriters.  Neither 

occurred,  and  therefore  the  change  of  ship  was  not 
le*  The  risk  was  changed,  and  the  underwriters 
ell  BAjnon  in  kaec  fodera  venlmns.  Whether  the  risk 
'eased  or  diminished  by  the  change,  the  result  is  the 
The  terms  of  the  contract  do  not  allow  it,  nor  does 

38S  at  Hongkong  occurred  subsequent  to  the  change 
and  under  the  terms  of  the  policy,  the  defendant 
responsible  for  any  such  loss  occurring  after  that 
As  the  result  here  reached  is  conclusive,  it  is  un- 
ry  to  consider  the  other  questions  which  were  so  ably 
m  on  the  argument. 

(idgment  should  be  reversed  and  the  cause  remanded 
nperior  Court  of  the  City  and  County  of  San  Fran- 
im  a  direction  to  enter  judgment  for  the  defendant, 
1  so  ordered. 
3ncur:  Sharpstein,  J.,  Myrick,  J. 
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Depabtment  No.  2. 


[Filed  May  20,  1881.] 
No.  6263. 

SIMMLEB,  Respondent, 
vs. 
SAN  LUIS  WATER  CO.,  Appellaf 

Ebt6ppeii — Bbcital — Dkkd— Admission.  An  estoppel  must 
every  intent.  A  recital  in  a  deed  executed  l^  plaiuii 
that  the  latter  was  ''about  to  divert "  waters  of  a 
through  plaintiff's  land,  the  granting  clause  being  < 
convey  water  in  pipes  over  and  across  Uie  land:  Held,  n 
by  plaintiff  that  defendant  had  acquired  a  right  to  dr 
of  the  creek.  Before  an  admission  can  be  treated  m 
must  be  so  broad  and  certain  as  to  admit  of  no  oth 
than  that  the  right  claimed  by  estoppel  has  been  admi 

Appeal  from  First  District  Court,  San  Luis  Ob; 

F.  K.  MiUe^  for  respondent. 

W.  J.  dk  Wm.  Graves^  for  appellant. 

Shabpstein,  J.,  deliyered  the  opinion  of  the  C 

This  action  is  brought  to  obtain  an  injunctioi 
the  defendant  from  diverting  the  waters  of  a  si 
as  the  "Arroyo  de  San  Luis  Obispo"  from 
course  through  lands  belonging  to  the  plaintiff* 
granted  an  injunction  as  prayed,  and  the  defei 
for  a  new  trial,  which  was  denied,  and  from  th- 
the  judgment  this  appeal  is  taken. 

It  appears  by  the  record  that  the  plaintiff  wa 
of  a  tract  of  land  which  reqtdred  irrigation  and 
the  waters  of  the  above-named  creek  which  fio 
the  premises  were  used  for  that  purpose.  Li  Ap; 
than  two  months  before  the  commencement  of 
the  defendant  diverted  the  waters  of  said  cree 
premises,  and  deprived  the  plaintiff  of  the  wat 
had  been  using,  and  which  was  necessary  for  tl 
of  said  land.  As  a  riparian  owner  the  plaintiff  i 
the  relief  prayed  and  panted,  unless  the  de 
acquired  a  paramount  right  to  all  the  waters  ol 
And  it  claims  that  by  virtue  of  a  deed  executec 
on  the  17th  of  July,  1877,  it  has  acquired  that 
deed,  after  stating  the  name  of  the  parties  to  it^ 
follows : 

"That  whereas  the  said  parties  of  the  seco 
defendant)  are  about  to  divert  the  waters  of  t! 
Obispo  Creek,  and  to  appropriate  the  same  for 
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sljing  the  city  of  San  Luis  Obispo  with  water,  and 
liroiis  of  coDveyiiig  the  said  waters  in  a  pipe  covered 
jround  across  the  lands  of  the  party  of  tne  first  part 
lintiff). 

^,  therefore,  *  »  *  in  consideration, "etc.,  *  * 
'the  said  party  of  the  first  part  does  hereby  grant  to 
ty  of  the  second  part  and  its  assigns  forever,  me  right 
ey  water  in  iron  pipes  over  and  across  the  lands  of 
I  party  of  the  first  pait." 

3  is  no  direct  grant  of  anjr  water,  or  of  the  right  to 
it  No  positive  or  plain  reference  to  the  waters  of 
is  Obispo  Creek  is  contijiined  in  the  panting  clause; 
defendant  relies  npon  the  recital  in  which  a  reference 
waters  of  that  creek  is  contained,  as  a  conclusive 
on,  by  the  plaintiff  in  her  deed,  of  the  right  of  the 
nt  to  divert  all  the  waters  of  said  creek  from  her 
s. 

plaintiff,  by  way  of  recital  or  otherwise  in  her  deed, 
ntted  the  right  of  the  defendant  to  divert  said  waters, 
lid  doubtless  be  estopped  from  denying  it  in  this 
But  before  an  admission  can  have  that  effect  it  must 
oad  and  certain  as  to  admit  of  no  other  construction, 
ire  not  permitted  to  indulge  in  supi)Ositions  or  to 
erences  from  the  lan^age  employed  in  such  cases. 
5  case  of  Kepp  vs.  Wiggett  (1  Man.  &  G.,  625),  a 
1  the  condition  of  a  bond  that  a  person  named  therein 
Ben  duly  nominated  and  appointed  Collector,"  was 
to  estop  the  defendants  from  showing  that  the  person 
ad  not  been  completely  appointed. 
ase  is  cited  as  an  illustration  of  the  strict  adherence 
ourts  to  the  mle  that  an  estoppel  must  be  certain  to 
«nt. 

case  before  us  there  is  no  direct  and  positive  ad- 
in  tbe  recital  relied  upon  that  the  defendant  had 
or  had  any  right  to  divert  any,  much  less  all  of  tha 
f  said  creek.  The  recital  is  that  it  is  **  about  to 
;aid  waters.  But  that  falls  far  short  of  an  admission 
id  acquired  a  right  to  divert  them.  There  is  nothing 
coital  that  is  inconsistent  with  the  theory  that  the 
it  had  acquired  the  right  which  it  now  sets  up.  Nor 
anything  in  it  that  is  inconsistent  witli  the  theory 
id  not  acquired,  but  confidently  expected  to  acquire 
18  recital  bad  been  that  the  defendant  had  diverted 
rs  of  said  creek,  and  that  had  been  followed  by  a 
n  right  to  conduct  the  same  over  the  plaintiff's  land, 
would  be  very  different  from  what  it  now  is.    But 
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here  there  is  no  admission  that  the  waters  had  be 
or  that  any  right  had  been  acquired  to  divert  tl 
plaintiff  has  not  admitted  the  existence  of  suci 
IS  not  estopped  from  denying  it.  And  it  does 
us  that  a  recital  that  the  defendant  was  about  to 
waters  was  an  admission  that  it  had  a  right  to 

The  record  does  not  contain  matter  sufficient 
an  estoppel  in  pais.  And  the  circumstance  of  tl 
having  previously  acquired  a  right  to  divert  the 
branch  of  the  San  Luis  Obispo  Creek  does  not 
it,  shed  any  light  upon  the  subsequent  transact 
the  parties  herein. 

There  is  nothing  in  anj  of  the  circumstances 
this  transaction  which  is  not  entirely  consistc 
theory  of  either  side.  In  determining  what  it  i 
to  convey,  we  must  look  to  the  deed  alone.  We 
plain  and  positive  grant  to  the  defendant  of  a  rig 
water  over  the  plaintiff's  land.  Beyond  that 
matter  of  conjecture.  But  there  is  evidence  h 
exceptions  which  tends  to  prove  that  the  plaint 
tended  to  convey  anything  more  than  what  is  cleaj 
in  the  deed,  viz. :  a  right  of  way. 
^  There  are  other  questions  discussed  by  com 
sides  which  the  conclusion  at  which  we  have  an 
it  unnecessary  to  consider. 

Judgment  and  order  confirmed. 

We  concur:  Thornton,  J.,  Myrick,  J. 


In  Bank. 


[Filed  April  6,  1881.] 
No.  7714. 
GOOD,  Eespondent,  vs.  WINANS,  Appe 

Notice  of  Appeal.  A  certificate  npon  motion  to  dismiss  i 
contain  evidence  that  the  notice  of  appeal  has  bee] 
spondent  or  his  attorney. 

Appeal  from  Superior  Court,  San  Francisco. 

C.  Bartlett,  for  respondent. 

L.  Shearer,  for  appellant. 

By  the  Court: 

It  does  not  appear  from  the  certificate  that  the 
peal  was  served  on  the  respondent  or  attorney:  1 
erick  vs.  Tiemey,  54  Cal.  5o3,  an  answer  to  a  motio 
The  motion  to  dismiss  appeal  herein  is  therefore 
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Department  No.  1. 


[Filed  May  3,  1881.] 
No.  7582. 

ROBERTS,  AfPET.T.ANT, 

va. 
FN  A  INSURANCE  COMPANY,  Respondent. 

— ApPUCATioN-^WABBAirriEft.  An  insurance  policy  referring  to  an 
pplictttion/"  the  latter  is  pwrt  of  the  policy,  and  any  breach  of  its 
ditiouB  which  are  warraatiefi  iivoids  the  policy. 

il  from  Superior  Court,  San  Bernardino  County. 

Boi/er,  for  appellant. 
JViUw,  for  respondent, 

e  CoiTRT : 

olicy  contained  a  covenant :  "Any  false  representa^ 
the  insured,  etc.,  or  aay  omission  to  make  known 
tct,  etc.,  or  any  misrepresentation  whatever,  shall 
he  policy  void." 

i  "application"  the  innured,  plaintiff,  '* hereby  cov- 
md  agrees  that  the  foregoing  (answers  to  questions) 
te  a  juHt,  full  and  true  exposition  of  all  the  facts  and 
iances  in  regard  to  the  condition,  situation  and  value 
rdpert}'  to  be  insured,  so  far  as  the  same  are  known 
[>pficant;  and  the  same  is  hereby  made  a  condition 
isurancB  and  a  warranty  on  the  part  of  the  insured." 
lication  contains  the  question  and  answer:  "10.  Is 
ly  incendiary  danger  apprehended  or  threatened? 
he  demurrer  to  defendant  s  answer  (the  answer .  set- 
h  that  the  reply  to  t^uestion  10  **  was  false  and  fraud- 
the  time  of  making  it,  in  this,  that  incendiary  danger 
1  apprehended  by  the  said  James  M.  Cobum,  as  he 
il  knew;  and  he,  the  said  James  M.  Cobum,  did,  in 
esaid  answer,  falsely  and  fraudulentlv  represent  to 
ndant  that  such  danger  was  not  apprehended;  and  he 
sented  with  intention  to  deceive  and  defraud  the  de- 
i"  was  properly  overruled.  When  the  policy  refers 
application,  and  makes  it  part  of  the  policy,  any 
)f  the  conditions  or  representations  which  are  war- 
ivoids  it. 

;h  a  circumstance  in  itself  of  trifling  import,  we  are 
>ared  to  say  that  the  testimony  of  the  witness  Bmnn 
premises  were  partly  burned  "last  summer,"  in  the 
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absence  of  the  assignor  of  plaintiff,  in  no  degre< 
show  that  he  had  apprehension  of  incendiarism. 

The  policy  and  application  were  set  forth  in  th< 
and  the  defendant  m  his  answer  alleged  a  fact  wl 
constituted  breach  of  a  warranty.  The  instn 
plained  of  was  not  erroneous. 

Judgment  and  order  affirmed. 


Department  No.  1. 


[Filed  May  20,  1881.] 
No.  6638. 
MIX,  Respondent,  vs.  MILLEB,  Appel 

CoNFLiOT  OP  Evidbnck — Pabtibs — F1NDINO6 — Intebest.  If 
stantial  conflict  in  the  testimony  as  regards  defect  of  f 
and  also  as  regards  the  findings  of  fact,  the  judjgmei 
below  will  not  be  disturbed.  Interest  upon  a  claim  fc 
dered  and  money  expended  mns  from  the  date  of  the  < 
due. 

Appeal  from  Twelfth  District  Court,  San  Fran 

S.  W.  HoUaday,  for  respondent. 

H,  K,  Moore  and  D,  H.  WhiUemore,  for  appelli 

By  the  Court: 

This  .was  an  action  to  recover  the  value  of 
making  a  search  and  abstract  of  the  Las  Anin 
and  for  money  expended  for  traveling  expenses 
board  and  assistaiits. 

The  Court  below  found,  among  other  facts,  tl 
was  completed  in  a  workmanlike  and  professioi 
on  the  twentieth  of  September,  1876;  that  the  t 
on  that  day  delivered  to  the  defendant,  who  i 
same  and  was  satisfied  with  it;  that  the  servic 
were  reasonably  worth  $10,000;  that  there  had  t 
account  of  them  $2,800,  leaving  due  and  unpaid  i 
$7,200  on  the  twentieth  day  of  September,  1876 
with  interest  from  that  date,  judgment  was  ent 
plaintiff. 

It  is  assigned  as  errors  that  there  was  a  defec 
plaintiff,  that  the  findings  are  not  justified  by  th 
and  that  the  Court  erred  in  allowing  interest, 
first  two  grounds  there  is  a  substanticd  conflict  o 

Plaintiff  was  entitled  to  interest  from  the  d 
demand  became  due.     (Sec.  3287,  C.  C.) 

Judgment  and  order  affirmed. 


uiixt  i&u^t  ^m  |aunuil 


vn. 


June  11,  1881. 


No.  16. 


Supreme  Court  of  California. 

Departmrnt  No.  1. 


[Filetl  Maj  21,  1881.] 
No.  6933. 

McCOURTNEY  et  al.,  Appeixantb, 

vs. 

FORTUNE  ET  AL.,  RESPONDENTa. 

J 

fNT— Prior  Possehsiok — Ei?ii>kxck— Kkcobd  op  Fobcibt^e  Entbt 
JBTArNKB  Suit— FrNDiNGS— Statute  of  LiMrxATiosiH — Pbactick^ 
Ibbob  not  PBKJtrniciAij.  lu  an  action  of  ejeetmi-nt  wliere  the  priar 
osseKfiion  of  the  partit-a  from  whom  pliiiiitifi'H  and  flefendanla  derived 
lit  ir  rertpectivo  claims  of  title  in  a  uirttBrial  fHizt  in  the  cBBe^  a  jndg- 
lent  roll  in  a  forcible  entry  and  iletniner  caBe  between  the  parties 
nder  whooi  plaintiff  an*!  defeoilant  respectively  claim  in  Admissible 
fi  tt^ncliiig  to  prove  prior  pOBSeafiirm,  Findings  will  not  be  disturb^^d 
^here  the  evidence  i8  fiubstantially  conflicting.  A  jadgnient  will  not 
e  reversed  tor  want  of  a  finding  if  the  appellant  is  not  prejudiced  bj 
ie  itiihitii  to  find.  A  finding  tipcm  the  plea  of  thu  Stiifnte  of  Limita- 
on«  ia  not  necesaarv  wh-  re  it  appeurn  that  tho  jjlaintiffa  were  not.  on 
le  day  claimed  or  at  iiriy  other  time,  the  owners  i a  fee  simple  abao- 
ite,  nor  entitled  to  the  possesRion  of  the  premises  in  dispnte.  In 
jeclnient  the  plaintiff  must  recover  upon  the  streni^th  of  his  own 
tie,  and  not  npon  the  weakness  of  the  title  of  his  adveraojy. 

eal  froia  Fourth  District  Court,  San  Francisco. 

knitgomery,  for  appellants. 

L  Brooks,  for  respondents, 

lEE,  J.,  delivered  the  opiniou  of  the  Court: 

;  was  an  action  of  ejectment  for  part  of  Block  119, 

m  Addition,  San  Francisco. 

alleged  in  the  complaint  tliat  Margaret  McCourtnev, 
t  J.  H.  McConrtney,  was,  on  the  fourth  day  of  March, 
ind  at  the  commencement  of  the  action,  the  owner  in 
nple   absolute,  posseesed  and  entitled  to  the  posses- 

the  land  in  controversy,  and  that  on  the  twentj-fourth 

'  March,  18tj8,  the   defendants   entered  upon   it  and 

the  plaintiffs  therefrom.     The    answer  contains  a 

1   denial,  a  piea  of  ownership  of  the  lands  by  the 
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defendant  J.   W.   Coleman  at  the  commencei 
action,  and  of  the  Statute  of  Limitations. 

Upon  the  trial  the  Court  below  found  : 

"  That  the  said  M.  P.  McCourtney  was  not,  oi 
of  March,  1868,  nor  at  any  other  time,  the  o 
simple  absolute,  nor  possessed  nor  entitled  to 
sion  of,  nor  did  she  at  the  commencement  of  tL 
nor  was  she  entitled  to  the  possession  of,  the  t 
described  in  the  complaint,  nor  any  part  thereof 

"Nor  did  the  defendants,  on  the  twenty-foi 
March,  1868,  or  at  any  other  time,  wrongfully  o 
or  at  all  oust  the  said  !M!.  P.  McCourtney  therefr 
the  defendants  wrongfully  or  unlawfully  withh 
session  thereof  from  the  plaintiffs,  or  either  of  i 

**  That  the  said  land  is  not  the  separate  pro] 
plaintiff,  but  was,  at  the  time  of  the  commencei 
action,  the  property  of  the  defendant  Coleman." 

It  is  assigned  as  error  that  the  Court  failed  i 
the  Statute  of  Limitations;  that  the  evidence  is 
to  justify  the  .findings,  and  that  there  was  error 
in  admitting  in  evidence  against  the  plaintiffs*  ol 
record  and  papers  in  an  action  of  forcible  entry  i 
wherein  one  Evans  was  plaintiff  and  Osborne 
were  defendants,  and  the  judgment  roll  in  the  a 
Stevenson  et  al.  vs.  John  t^vans  et  al. 

First — It  appears  that  the  plaintiffs  claimed  titl 
by  mesne  conveyances  through  Osborne  from  J. 
son,  who  claimed  to  have  made  a  location  upon 
1850,  and  enclosed  it  by  a  substantial  enclosu 
tinned  in  the  possession  of  it  until  he  sold  and 
to  Osborne;  and  the  defendants  claimed  title  foi 
an  alleged  prior  possession  of  one  John  Evans, 
claimed,  had  possession  in  1849,  by  residence,  ei 
cultivation,  and  continued  in  possession  until  Ik 
when  he  transferred  it  to  one  McBae,  through  wl 
as  through  Osborne,  the  defendant  Coleman  dei 
The  prior  possession  of  the  parties  from  whom  p 
defendants  derived  their  respective  claim  of  title 
fore,  a  material  fact  in  the  case,  and  the  jud| 
which  were  offered  in  evidence  by  the  defendants 
ted  by  the  Court  were  records  of  contests  bei 
parties  for  the  possession  of  the  land  before  tin 
this  action  had  acquired  their  rights,  and  they  w< 
ble  as  tending  to  prove  possession.  (Unger  vs 
Cal.  39;  Geary  vs.  Simmom,  39  Id.  224.) 

Second — There  is  a  substantial  conflict  in  the 
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\  as  to  the  posseBsioii  of  the  persons  under  whom  the 
claimed  title.  Where  that  is  the  case,  findings  made 
ich  evidence  will  not  be*  disturbed  by  an  appellate 
1  on  the  ground  that  the  evidence  was  insufficient  to 
the  findings,  or  that  the  findings  are  contrary  to  the 
e, 

I — It  is  the  duty  of  a  trial  Court  to  find  upon  all  the 
I  isBues  in  a  oase,  and  it  has  been  held  that,  if  there 
oding  on  a  material  issue,  the  judgment  cannot  be 
lih  {Phipps  vs.  Harhw,  53  Cal.  87.)  But  a  judg- 
ill  not  be  reversed  on  that  ground  where  the  want  of 
g  on  a  particular  issue  is  not  prejudicial  to  the  ap- 
No  lodgment  can  be  reversed  for  any  error  or  ir- 
ity  io  the  proceedings  of  a  case  which  does  not  affect 
stantial  rights  of  the  parties*  (Section  475,  0.  C.  P.) 
when  the  Court  found  tliat  the  plaintifi*s  were  not, 
t^nrth  day  of  March,  1868,  nor  at  any  other  time,  the 
in  fee  simple  absolute,  nor  possessed  nor  entitled 
lossession  of  the  premises  in  controversy,  it  found,  in 
hat  the  plaintiffs  never  had  any  possession  or  title  to 
I,  to  be  barred  by  the  Statute  of  Limitations,  and  it 
t  bound  to  find  directly  that  a  right  or  title^  which 
lail  an  existence  in  fact  or  law,  was  barred  by  the 
The  omission  of  the  Court  to  find  directly  upon  the 
the  Statute  of  Limitation k  did  not,  therefore,  in  any 
*ct  the  plaintiffs.  If  a  finding  had  been  made  upon 
r  way,  it  would  not  have  helped  or  hurt  them.  As 
re  not  the  owners,  never  had  been  in  possession,  and 
ere  entitled  to  the  possession,  it  was  of  no  moment 
*  the  defendants  were  in  possession  or  not  under  a 
rived  from  the  Statute  of  Limitations  or  any  other 
Having  failed  to  establish  a  right  of  entry  in  them- 
tliey  were  not  entitled  to  recover,  whether  the  de- 
had  title  or  not;  for  in  ejectment  a  plaintiff  must  re- 
pon  the  strength  of  his  own  title,  and  not  upon  the 
^s  of  his  adversarv  8. 

J  Court  had  fountf  upon  the  issue  in  favor  of  the  de- 
,  it  would  have  ]peen  equivalent  toa  finding,  as  it  did 
lit  the  hind  was,  at  the  commencement  of  the  action, 
|ierty  of  the  defendant  Coleman.  The  omission  to 
■ectly  upon  the  issue  was,  therefore,  if  anything,  a 
regnlaritj,  from  which  no  possible  injury  could  re- 
the  appellants,  and  it  is  no  ground  for  the  reversal  of 
jment, 

Qfient  and  order  affirmed, 
oncur:    Boss,  J.,  MeKinstry,  J. 
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[Filed  Mify  20,  1881.] 
No.  6853. 
SPEAEMAN,  Respondent,       ^ 

THE  CALIFOKNIA  STREET  U.  K.  CO.,  P 

NlOI^OBNCK^CONFtlCT  OP  TKSTmONT— VkBPICT— WlTNB8S»S 

th©  question  of  uegligeijce.  the  jury  having  found  thi 
was  the  griilty  purtv,  and  there  Wiu^  tefibmouy  »nsU 
eUiaiou.  the  'verdict  will  not  be  diaturWd.  The  Crt 
nesses  is  for  the  jury  to  determine. 

Appeal  from  Fifteenth  District  Court  of  San 

Akx.  Camphetl  for  respondent. 

i/,  S.  Broum  and  «/.  /S^.  Foulds,  for  appellant- 

By  tbe  Court: 

The  principal  point  relied  on  by  the  app'ellau 
evidoDce  does  not  show  that  the  deceased  came 
by  reason  of  the  Degligence  of  the  defendant,  < 
but  by  his  own  fault.  While  it  is  true  that  the 
deal  of  testimony  in  the  record  going  to  show  t 
was  the  true  cause,  it  is  also  true  that  there  is 
the  contrary.  Thus:  '*  James  A.  Garrett,  hemi 
tified:  I  am  an  engioeer  in  the  employ  of  the 
Kailruad,  and  have  been  an  engineer  since  1 
years  old,  most  of  the  time  in  Epgland.  I  a, 
with  the  manner  of  running  street  railroads,  J 
Frank  Spearman  in  his  life.  He  was  killed  by 
at  Fillmore  Street.  I  was  present.  It  was  at 
No.  5  was  on  the  stand  ready  to  start,  and  I  w 
No.  6  and  the  car  attached  stood  between  me  i 
the  north  track;  No.  5  was  on  the  south  tra 
arrived  I  did  not  see  any  one  around  No.  5,  an 
from  my  dummy  around  No.  5  and  into  the  s 
southeast  corner  of  California  and  Fillmore  si 
I  saw  the  conductor  and  driver  of  No.  5  in  tl 
asked  the  conductor  if  they  were  going  on,  « 
they  were  behiud  time,  and  told  them  to  go  on. 

^^The  driver  (Mr,  Hoag)  left  the  saloon  an 
dummy.  The  conductor  went  to  the  lunch  ta 
some  lunch,  and  thee  rushed  to  the  door,  Wl 
the  door  he  said,  *  All  right/ with  his  mouth, 
Hoag  was  standing  with  his  hand  on  the  lever.j 
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door;  and  when  Matthews  came  ont  he  pulled  the 
The  dummy  then  '  surged '  ahead.  Deceased  had  his 
the  front  step,  on  the  inside  of  the  dummy.  The  surg- 
the  dummy  whirled  him  round.  He  tried  to  recover 
f,  and  fell  in  front,  underneath  the  dummy.  I  rushed 
where  the  dummy  was.  It  took  less  time  than  it  takes 
it.  Before  the  dummy  started,  it  stood  opposite  to 
oon.  When  the  driver  pulled  the  lever,  he  was  look- 
the  door  of  the  saloon,  and  did  not  see  the  man  get- 
Q.  The  reason  I  went  down  was  because  No.  5  was 
1  time,  and  I  had  been  down  several  times  during  that 
help  him,  because  he  had  lost  his  hold  of  the  rope 
propelled  the  cars.  I  had  onljr  known  Hoag  as  a 
for  a  few  days  previously.  I  did  not  think  he  was 
lent.  He  had  several  accidents,  missing  his  rope.  It 
led  more  frequently  with  him  than  any  of  the  rest.  I 
1  on  a  railroad  of  tliis  description  over  a  year.  Helped 
t  the  Clay  Street  Railroad,  and  went  on  their  dummy 
iver;  then  went  on  the  Oalifomia  Street  Bailroad,  and 
to  fix  the  tracks*  up  and  fix  the  dummies.  At  the  time 
accident  I  had  driven  a  dummy,  something  similar  to 
le,  for  about  six  months  on  the  Clay  Street  Railroad, 
Ference  between  them  being  that  one  works  with  a 
Bind  the  other  with  a  wheel;  and  I  acted  as  dummj 
on  the  California  Street  Railroad  from  the  time  it 
I,  commencing  work  for  that  company  on  the  second 
n  February,  1878,  and  working  up  to  the  last  week  in 
t.  Consider  myself  nn  expert.  I  did  not  consider 
Bt  competent  driver  from  his  way  of  handling  a  dummy, 
rked  on  the  rope,  and  stopped  and  started  quickly. 
auHcd  the  dummy  to  sur^e  anead  when  starting,  and 
stopping  to  stop  too  quickly.  This  would  have  the 
of  jerking  people  aliout  on  tne  dummy,  and  throwing 
backwards  and  forwards,  making  the  dummy  jump, 
roper  way  to  start  a  dummy  is  to  start  it  easily,  taking 
ip  slowly,  and  the  friction  of  the  rope  passing  through 
5s  w  ill  carry  it  along.  I  saw  Hoag  fj,t  that  time  jerk 
f>e  when  he  started;  that  the  dies  came  down  solid  on 
pe,  and  the  dummy  '  surged'  ahead,  rolling  and  jerk- 
5  passengers  backwards  and  forwards.  This  was  caused 
palling  the  lever  suddenly  on.  The  conductor's  busi- 
\  to  stai  t  the  cars.  There  was  no  car  on  No.  5  dummy, 
urere  running  a  car  with  each  alternate  dummy.  No.  6 
car,  and  No,  7  did  not.  When  the  deceased  was  taken 
ioder  the  dummy  he  appeared  to  be  crushed  across  the 
and  lay  helpless.     I  called  to  a  boy  there  to  fetch 
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Matthews  (the  conductor  of  No.  5)  and  Dr.  Humj 
Dr.  Humphreys  was  there,  and  stated  who  he  wi 
said  to  him,  '  See  what  you  can  do  for  this  ms 
company  will  pay  all  the  damages.'  He  said  th( 
dead.  I  attribute  the  man's  death  to  the  sudd 
ahead  of  the  dummy.  It  threw  him  around  oi 
dashboard." 

The  material  parts  of  the  testimony  of  this  wi 
contradicted  by  that  of  a  number  of  other  witness 
credibility  of  the  witnesses  was  a  question  for  the 
is  not  for  us.  We  have  read  the  record  carefull; 
in  it  sufficient  testimony,  if  true,  to  sustain  the  V( 
of  the  instructions  asked  for  by  the  defendant  v 
but  with  a  modification  to  which  objection  is  mac 
cause  it  is  not  sound  law,  but  because,  it  is  clai 
was  no  evidence  to  which  it  applied .  In  this,  how 
sel  are  mistaken.  The  case  was  fairly  put  to  the  ; 
Court  below,  which,  upon  evidence  substantially  ( 
returned  a  verdict  for  the  plaintiff. 

Judgment  and  order  affirmed. 


Departm^t  No.  1. 


[Filed  April  25,  1881.] 
No.  7492. 
CLAEK,  Eespondent,  vs.  HIS  CREDITORS,  A 

iMPEACHINa     VeBDIOT     BY     JUBOB — CONFLICT    Or    TlSTIMONT- 

NoT  Excepted  to.  A  jnror  will  not  be  allowed  to  im] 
diet.  If  a  substantial  conflict  exists  in  the  testimony, 
the  Court  below  must  stand.  Instruclions  will  not  h( 
appeal  if  not  excepted  to  in  the  Court  below. 

Appeal  from  Superior  Court,  Los  Angeles  Coui 

Gardner^  Brunson  &  Wells,  for  respondent. 

Barclay  &  Wilson,  for  appellants. 

By  the  Court  : 

Appellant  says,  first,  that  the  jury  were  guilty 
duct;  second,  that  the  evidence  did  not  justify  t 
third,  that  error  occurred  in  the  ^ving  of  instruct 

1.  There  was  no  evidence  of  misconduct  in  the 
other  than  the  affidavit  of  jurors.  A  juror  cann 
his  own  verdict.     {Polheiraus  vs.  Heiman,  50  Cal. 

2.  There  was  a  substantial  conflict  in  the  testin 

3.  The  instructions  were  not  excepted  to. 
Judgment  and  order  affirmed. 
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Department  No.  1. 


[Filed  May  20,  1881.] 
No.  6681. 

SHATTUCK,   Respondent, 
vs. 
OAKLAND  SMELTING  AND  REFINING    CO., 

Appellant. 

ATfOX     TRtFiTKE9     CaNMOT  VoTB    TH1SM31ELVK3     THE    COEPOBilTi:   PeOP- 

fRTY — Apfkaii — AccocTNT  Statbd.  Trjstces  of  a  corporation  cannot 
rote  Iheiusfchea  the  property  of  the  corporation.  An  appaal  from  a 
^mlgment  muHt  bo  tikc-ii  within  one  year.  A  resolution  of  the  tms- 
£^8  of  a  coqjor.ition  to  the  effect  that  it  had  been  deemed  expedient 
o  have  htfcd  cmveyed  to  certain  persons  stock  of  the  corporation,  and 
hut  the  traateeH  bid  ho  conveyed  the  stock,  followed  by  a  resolve  that 
he  truHtees  should  be  nil  owed  a  certain  sum  for  the  shares  of  stock  so 
ionvejed  and  for  aervii^es  rendered,  has  none  of  the  elements  of  an 
keoonut  stated, 

>eal  from  Third  District  Court,  Alameda  County. 

ke  tt  PhelaHf  for  respondent. 
F.  &  W.  H.  Sfiarp,  for  appellant. 

«,  J.,  delivered  the  opinion  of  the  Court: 
s  plaintiflF  sues  as  assignee  of  Sextus  Shearer,  David  B. 
n  and  Albert  N.  Shearer,  of  certain  demands  of  these 
IS  against  the  defendant  corporation  in  the  forip  of  ac- 
s  stated.  Wilson  and  the  Shearers  were  trustees  of 
irpo ration  at  the  time  the  alleged  indebtedness  arose, 
t  the  time  the  alleged  accounts  were  stated. 
establish  hin  eausG  of  action  the  plaintiff,  at  the  trial  in 
ourt  below,  offered  in  evidence  an  entry  in  the  book  of 
Is  of  the  corporation  as  follows: 

a  adjourned  meeting  of  the  Board  of  Trustees  of  the 
.nd  Smelting  and  Refining  Company,  held  at  the  office 
d  company  in  the  city  of  Oakland  this  eighth  day  of  Jan- 
1874,  at  "l  o'cloLjfc  P.  M.  Present — Sextus  Shearer, 
F.  Boardmaii,  Albert  N.  Shearer  and  David  B.  Wilson. 
following  preamble  and  resolutions  was  presented  by 
F.  Board  man  and  unanimously  adopted: 
Whereas,  for  the  purpose  of  promoting  the  interest  of 
irporation,  it  was  deemed  expedient  by  all  the  stock- 
rs  to  have  conveyed  to  Morgan  S.  Hurd  100  shares  of 
ipital  stock  of  the  corporation,  to  Charles  H.  Swain  200 
B,  and  to  L.  Eigeohuth  100  shares,  for  the  purpose  of 
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securing  their  services  and  influence  in  carrying  i 
business  of  said  corporation;  and  whereas,  in 
with  such  determination, Wm.  F.  Boardman  did,  < 
day  of  November,  1873,  convey  to  Morgan  S. 
shares  of  the  capital  stock  of  saia  company,  and  < 
day  of  December,  1873,  conveyed  to  Charles  H. 
shares  of  said  capital  stock,  and  Sextus  Shearer  ( 
13th  day  of  November,  1873,  convey  to  L.  Eisi 
shares  of  the  capital  stock  of  said  company,  and 
Shearer  did,  on  the  Xlth  day  of  December,  1873 
Charles  H.  Swain  80  shares  of  the  capital  sti 
company; 

**  Therefore,  resolved,  that  the  construction 
said  works  be  charged  with  said  stock  at  twenty- 
per  share,  and  that  the  several  parties  who  fui 
same  be  credited  therewith  at  that  price; 

"And  that  it  is  also  resolved  that  William  F. 
be  allowed  for  his  services  performed  for  said  coe 
the  first  day  of  April,  1873,  to  the  first  day  of  Jan 
the  sum  of  ($1,800)  one  thousand  eight  hundred  ci 

"That  Sextus  Shearer  be  allowed  for  his  se 
formed  as  President  of  said  company,  from  ] 
1873,  to  January  1,  1874,  the  sum  of  two  thous 
$2,000);  and  that  David  B.  Wilson  be  allowed 
ue  him  for  his  services  rendered  as  Secretary  of 
pany  to  January  1,  1874,  the  sum  of  ($976.63)  ni 
and  seventy-six  dollars  and  sixty-three  cents;  a 
bert  N.  ^hearer  be  allowed  for  labor  and  services 
by  him  for  said  company  the  sum  of  ($300)  thr 
dollars. 

"  On  motion,  the  Board  of  Trustees  adjourned. 

"David  B.Wilson,  Se 

According  to  the  record  before  us,  this  resolul 
the  basis  of  the  plaintiff's  demand.  To  its  introi 
defendant  objected,  on  the  grounds  that  it  was  ii 
under  the  pleadings  and  contrary  to  public  policy 
jection  should  have  been  sustained.  The  resolutK 
of  the  elements  of  an  account  stated.  It  is  ol 
trustees  of  a  corporation  cannot  vote  themselves  tl 
of  the  corporation  in  the  manner  here  adopted. 

The  appeal  from  the  judgment  was  taken  too  lai 
be  dismissed. 

Appeal  from  judgment  dismissed.  Order  dc 
trial  reversed,  and  cause  remanded  for  a  new  tria 

We  concur:  McKinstry,  J.,  McKee,  J. 
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Department  No.  1. 


[Filed  May  21,  1881.] 
No.  6705. 
LENFIEUD,  Appellant,  vs.  HATES,  -Kespondent. 

p~£jBOTMSifT — Who  mat  Attack  Patent — Equitable  Detense — 
kwTKVfWD  Anbwee  Sufkbsedes  Obioinal — Statote  of  Limitations. 
A  pfltent  not  void  nn  ira  face,  issued  by  the  State  for  land  Which  it 
had  a  rifiht  to  diRpoHtJ  of»  is  conclusive  evidence  of  title  in  an  action 
Df  ejectment  as  tigninst  a  defendant  who  shows  no  connection  with 
the  common  or  paTHruoiint  source  of  title.  The  single  fact  that  an 
upplicftliiin  to  the  State  foreland  had  been  rejected  does  not  connect 
the  nppljeuDt  with  the  title  of  the  State.  An  equitable  defense  to  an 
iciinn  of  eji^ctmi^nt  must  contain,  in  substance,  the  elements  of  a  bill 
in  equity,  Au  a»3 ended  answer  supersedes  the  original.  The  Statute 
:)f  LiiditiitionB  commences  to  run  upon  the  issuance  of  a  patent. 

peal  from  Fifteenth  District  Court,  San  Francisco. 
5,  Lamar^  for  ap]>ellant. 
B.  Neivman,  for  respondent. 
Kek,  J.,  delivered  the  opinion  of  the  Court: 
8  appeal  coraeB  from  an  order  vacating  a  judgment  in 
of  the  plaintiff  and  granting  a  new  trial.     The  reason 
ho  decision  was  made  is  not  exhibited  in  the  order. 
:  appears  fiom  the  transcript  on  appeal  that  the  judg- 
was  given  in  an  at^tion  of  ejectment,  in  which  the  plain- 
itablished  a  right  of  entry  to  the  land 'in  dispute,  by  a 
t  issued  to  him  by  the  State,  in  February,  1875.  ^ 
»  patent  is  not  void  on  its  face.     It  shows  that  it  was 
I  by  an  officer  authorized  by  law  for  land  which  had 
listed  to  the  State,  and  under  the  provisions  of  certain 
>f  the  Legislature,  which  provided  for  the  sale  and  con- 
ce  of  the  land,  as  part  of  lands  which  had  been  granted 
State  by  several  Acts  of  Congress  recited  therein.  No 
dity  appearing  u|)on  the  face  of  the  patent,  and  the  land 
such  as  was  subject  to  disposition  by  the  State,  it  was, 
ore,  valid;  and,  m  an  action  of  ejectment,  it  is  conclu- 
s  evidence  of  title  against  a  defendant  who.  shows  no 
ctioB  with  the  common  or  paramount  source  of  title, 
vs.  3f€ado}\  16  Cal.  295;    O'Connor  vs.   Prasher,  No. 
opinion  filed  January  4,  1881.)     No  such   connection 
hown  to  exist  by  the  defendant  in  this  case;  he  did  not 
to  be  in  privity  with  the  State  or  the  United  States. 
\  amended  answer  contains  a  specific  denial  of  the  alle- 
is  of  the  plaintiff  s  complaint;  a  defense  of  the  Statute 
mitations,  and  a  statement  of  new  matter,  in  which, 
admitting  that  the  patent  had  been  issued  to  the  plain- 
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tiff,  as  a  purchaser  -from  the  State,  upon  a  locatio 
claimed  to  have  made  in  October,  1868,  and  thi 
had  been  listed  to  the  State,  it  was  averred  that  t 
ant  had  also  applied  to  purchase  the  land  from  tt 
.March,  1873,  under  the  provisions  of  Title  Y 
Political  Code;  that  the  Surveyor-General  of  the 
rejected  his  application,  and  approved  the  applio 
plaintiff;  but  that,  in  rejecting  the  one  and  in  ap] 
other,  the  officer  had  been  imposed  on  by  the  am< 
plaintiff,  which  contained  a  false  and  untrue  statei 
alleged  possession  of  the  plaintiff,  and  of  his  imj 
upon  the  land  at  the  date  of  his  location. 

This  new  matter  constituted  no  defense,  legal  oi 
It  was  not  a  legal  defense,  because  in  ejectmen 
title  must  prevail.     When,  therefore,  the  plaintiff 
his  legal  title  by  the  patent  from   the  State,  thi 
could  not  attempt  to  impeach  it  by  showing  that 
acquired  by  fraud.     The  patent  was  conclusive  a 
and  the  Court  below  did  not  err  in  rejecting  th 
which  was  offered  by  the  defendant  for  the  purpo 
ing  that  the  plaintiff  had  obtained  his  title  byf 
did  it  err  when  it  instructed  the  jury  '*  that  the  pi 
that  the  land  was  listed  over  to  the  State,  and  thi 
had  a  right  to  convey  it,     *    *     *     and  that 
could  not  be  attacked  by  a  party  who  had  not, 
the  patent  issued,  some  privity  to  the  land,  or  so 
title  therein;  therefore  they  should  find  for  the  p 

Of  course,  a  legal  title  in  the  hands  of  a  partj 
lable  by  a  Court  of  equity;  and,  under  our  syst^ 
perior  Courts,  in  the  exercise  of  their  equity  pow 
a  proper  proceeding,  protect  the  just  rights  of 

{)atent  wrongfully  issued  to  another,  or  held  hj  1 
or  those  who  may  be  rightfullv  entitled  to  it. 
Lockwood,  21  Cal.  220.)  But  the  equitable  righi 
who  claim  that  the  title  was  intended  for  their  b 
be  made  to  appear.  It  does  not  appear  by  the  ai 
defendant  that  he  stood  in  such  relation  to  the  pt 
plaintiff;  he  does  not  seek  to  charge  the  plaintiff 
of  the  patent  for  his- benefit;  nor  has  he  stated, 
calls  his  equitable  defense,  any  prior  rights  vea 
with  which  the  patent  conflicts,  or  any  grounds  i 
he  could  invoke  the  powers  of  a  Court  of  equity 
the  patent  as  fraudalent,  or  to  compel  a  conveyai 
himself. 

The  single  fact  that  the  State  rejected  his  ap 
purchase,  does  not,  of  itself,  connect  him  with  1 
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ate,  nor  invest  bira  mtli  an  interest  in  the  land,  which 
isiiini  to  protection  from  a  Court  of  equity.  It  shows 
hat  he  had  no  right   to  purchase   the  land  from   the 

and,  therefore,  no  right  to  collaterally  attack  a  patent 
id  on  its  face,  or  to  control  it  in  equity. 
in  equitable  defense,  or  as  a  cross-complaint,  the  new. 
r  of  the  defendant's  answer  was  wholly  inadequate.     It 

no  material  issue  with  the  plaintiff  s  complaint.  It 
I  settled  that  an  equitable  defense  interposed  in  an  ac- 
f  ejectment  should  contain  in  substance  the  elements 
til  in  equity;  and  that  its  sufficiency,  other  than  as  to 
[orm,  is  to  be  determined  by  the  application  of  the 
observed  in  Courts  of  equihr  when  relief  is  granted. 
-vs,  Fnlloii,  47  CaL  U7;  McCavley  vs.  FuUon,  44  Id. 
Bruc'A.  vs.  Tucker,  42  IiL  352;  Milton  vs.  Lawlor,  53  Id. 

amended  answer  was  the  only  answer  in  the  case- 
it  was  filed  it  superseded  the  original  answer,  and  all 
ons  in  relation  to  the  abandoned  answer  were  waived 
5  filing  of  the  amended  answer  upon  which  the  defend- 
ant to  trial.  {Barba-  va.  Reynolds,  33  Cal.  497;  Kelly 
^Klbben,  54  CaL  192.) 

flaintiff 's  cause  of  action  was  not  barred  by  the  Stat- 
imitations,  for  the  patent  was  issued  in  February, 
and  the  action  was  commenced  in  February,  1876. 
enor  appearing  in  the  proceedings  of  the  Court  below 
the  entry  of  the  judgment  for  tne  plaintiff,  we  think 
>urt  erred  in  setting  aside  the  verdict  and  judgment 
ranting  a  new  triaL 
I  order  is  therefore  reversed, 
concur:  Boas,  J,,  Morrison,  0.  J. 


Depabtmeih?  No.  2. 


No,  5833. 

POKTEP  vs.  WOODWABD. 

[note."] 
the  Court: 

i  Court  desires  to  add  to  the  paragraph  of  the  opinion 
above  cause  commencing  with  the  words,  "The  Court 
as  a  fact/'  etc,  the  following:  **Xhe  right  to  recover 
s  case  is  rested  entirely  on  a  prior  possession.  No 
species  of  title  was  offered  or  aamittea  in  evidence  as 
nndation  of  plaintiff  s  right  to  recover.  The  transcript 
rts  to  embody  all  the  testimony." 


K 
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Department  No.  1. 


[Filed  May  21,  1881.] 
No.  6761. 
COTTLE,  Eespondent,  vs.  MOEEIS,'  Ap 

Ejectment — Adverse  Possession — Good  Faith — Contbadk 
An  action  of  ejectment  haviDg  been  submitted  to  the 
theory  that  good  faith  was  a  necessary  element  is 
4    '  adverse  possession,  and  the  jury,  upon  special  issm 

contradictory  findings  on  such  question:  Held,  that 
be  retried. 

Appeal  from  Twenty-third  District  Court,  Sa 

B,  S.  Brooks,  for  respondent. 

Hassett  &  Severance,  for  appellant. 

By  the  Court: 

In  this  action,  which  is  ejectment,  the  defendi 
among  other  defenses,  the  Statute  of  Limitatioi 
returned  a  general  verdict  for  the  plaintiff,  and  1 
answers  to  the  following  special  issues:  ''Sec 
[the  possession  of  the  land  by  the  defendan 
claim  of  right  made  in  good  faith?  No.  T 
adverse  to  plaintiff?  Yes.  Fourth — Did  it 
five  years  uninterruptedly  before  the  commence 
action?    Yes." 

Assuming  that  the  question  of  good  faith  ent 
question  of  adverse  possession  (and  the  Cou 
structed  the  jury  that  it  did),  the  finding  tha 
held  adverse  possession  of  the  disputed  premise 
included  a  finding  that  such  holding  was  in  goc 
the  jury,  in  another  and  distinct  finding,  decl 
holding  was  not  under  a  claim  of  right  made  ii 
Upon  tne  assumption  that  the  question  of  goc 
material,  the  findings  on  the  question  of  adverc 
were,  therefore,  contradictory.  On  the  other 
question  of  ^ood  faith  was  immaterial,  the  find 
fendants  haa  held  adverse  possession  of  the 
the  statutory  period  would  control  the  general 
the  defendants  would  be  entitled  to  judgn>eni 
diet;  but,  as  the  case  was  submitted  to  the  ji 
theory  that  good  faith  was  a  necessary  element  i; 
of  adverse  possession,  and  as,  upon  that  theory, 
of  the  jury  are  contradictory,  we  think  it  prope 
the  cause  for  a  new  trial. 

Judgment  and  order  reversed,  and  cause  ran 
new  trial. 
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Depabtment  No.  1. 


[Filed  May  20,  1881.] 
No.  6725. 
PLE,  Respondent,  vs.   KIRKPATRICK,  Appellant. 

fli  pRotJEEDisoH — Costs  against  the  State — Cost  Bill  not  allowed 
BY  THK  Court.  Under  Section  772  of  the  Penal  Code,  relative  to  the 
siimmarj'  removal  of  public  officers  for  breach  of  dt^^y,  the  Clerk  of 
thti  Court  in  not  authorized  to  enter  judgment  for  costs  against  the 
State  where  the  charges  have  been  unsustained.'  It  is  not  error  to 
strike  froni  the  files  of  the  Court  a  memorandum  of  costs  which  has 
not  been  allowed  by  the  Court. 

peal  from  Twenty-third  District  Court,  San  Francisco. 

Ash,  for  respondent. 
red  Clarke,  for  appellant. 

the  Court  : 

[ler  the  provisions  of  Section  772  of  the  Penal  Code, 

formation  was  filed  in  the  name  of  the  People  of  the 

on  the  relation  of  one  Alderman  in  one  of  the  late 
Let  Courta  of  the  City  and  County  of  San  Francisco 
iug  the  defendant,  who  was  at  the  tinie  Chief  of  Police 
It  city  and  county,  with  refusing  and  neglecting  to  per- 
the  oliicial  duties  pertaining  tq  his  oflSce.  Upon  inves- 
[jn  the  Court  found  the  charges  unsustained.  Within 
lays  thereafter  the  defendant  delivered  to  the  Clerk  of 
bort  and  served  upon  plaintiff  a  memorandum  of  his 
in  the  proceeding  amounting  to  $451.40,  and  thereupon 
'lerk  entered  a  judgment  acquitting  the  defendant  of 
barges,  aod  that  he  recover  of  the  plaintiff,  described 
tn  as  the  People  of  the  State  of*  California  on  the  rela- 
f  Oscar  Alderman,  the  amount  of  the  defendant's  costs. 
otion  made  the  Court  struck  out  the  bill  of  costs,  and 
this  order  defendant  appeals. 

suming  that  the  People  of  the  State  were  parties  to  the 
eding,  the  Clerk  had  no  power  to  enter  judgment 
Bt  the  State,  for  the  reason  that  the  statute  did  not 
Tize  it*  The  statute  declares  that  if  on  the  hearing 
.ppears  that  the  charge  is  sustained,  the  Court  must 

a  decree  that  the  party  informed  against  be  deprived 
3  office,  and  must  enter  a  judgment  for  five  hundred 
•8  in  favor  of  the  informer,  and  such  costs  as  are  allowed 
il  cases.''  There  is  in  this  statute  no  warrant  for  a 
lent  against  the  State  for  costs.  And  assuming,  without 
ing  or  intimating,  that  under  its  provisions  the  Court 
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might  have  allowed  the  defendant  costs  against  \ 
it  did  not  do  so  in  this  case.     The  defendan 
been  allowed  costs,  there  could  be  no  error  in 
bill  of  costs  from  the  files. 
Order  affirmed.  ' 

Depabtment  No.  1. 


[Filed  May  21,  1881.] 
No.  6813. 
[  SHARP,  Respondent,  vs.  MILLER,  App 

TiMPEB — CuBBENCT — SuBETiEs — GoLD  CoiN.  A  tcuder  in 
legal  tender  notes  oi  the  amount  due  upon  an  appeal  b 
where  no  objection  is  made  to  the  amount,  and  tl 
pealed  from  does  not  require  payment  in  gold  coin, 
payment,  and  discharges  the  sureties  from  their  obligi 

Appeal  from  Fifteenth  District  Court,  San  Fi 

G.  F.  &  JV,  H.  Sharp,  for  respondent. 
P.  B.  Loddy  for  appellant. 

McKee,  J.,  delivered  the  opinion  of  the  Coar 
It  appears  by  the  pleadings  in  this  case  that  c 
1875,  a  judgment  for  the  sum  of  $300  was  reco 
respondent  in  the  case  against  one  0.  L.  Morris, 
District  Court  of  the  City  and  County  of  Sai 
Morris  appealed  from  the  judgment  to  the  Suj 
and  to  render  his  appeal  effectual,  the  appellants 
as  his  sureties,  entered  into  an  appeal  Dond,  bj 
undertook,  "  that  if  the  judgment  appealed  from 
thereof  be  affirmed,  or  the  appeal  be  dismissed,  i 
will  pay  the  amount  directed  to  be  paid  by  the 
order,  or  the  part  of  such  amount,  as  to  whi< 
shall  be  affirmed,  if  affirmed  only  in  part,  and 
and  costs  which  may  be  awarded  against  the  ap 
the  appeal,  and  that  if  the  appellant  do  not  mal 
ment  within  thirty  (30)  days  after  the  filing  of  tl 
from  the  Supreme  Court  in  the  Court  from  whic 
is  taken,  judgment  may  be  entered,  on  motion  of 
in  his  favor  against  the  sureties  for  such  amoi 
with  the  interest  that  may  be  due  thereon,  and 
and  costs  which  may  be  awarded  against  the  apj 
the  apjjeal." 

The  judgment  was  affirmed  by  the  Supreme  C( 
28,  1877,.  and  October  27,  1879,  the  respondent 
tlie  action  out  of  which  this  case  aiises,  to  reco 
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Bs  the  amoimt  of  said  judgment  and  interest  thereon 
he  date  of  its  rendition,  which,  he  alleged  in  his  com- 
,  he  had  demanded  from  them,  but  they  refused  to  pay. 
wer  of  the  defendants  admits  that  the  plaintiflF  on  reh- 
28,  1877,  demanded  $331.50,  as  the  amount  of  the 
pal  and  interest  then  due  upon  said  judgment,  and 
lej  eompliod  with  the  demand  by  tendering,  in  their 
ahalf  J  and  in  behalf  of  their  principal,  the  said  sum  of 
"in  legal  tender  notes — the  lawful  money  of  the 
I  States— in  satisfaction  of  the  judgment  and  interest 
ue,  but  the  plaintiff  refused  to  receive  and  accept  the 
on  the  ground  that  the  tender  was  not  made  in  gold 
[  the  United  States."  Answer  also  sets  up  the  de- 
)f  a  former  adjudication.  , 

n  the  isE^ues  made  by  the  complaint  and  answer,  the 
below  found  that  the  defendants  had  not  tendered  the 
t  of  the  judgment;  that  the  plaintiff  had  never  refused 
pt  any  tender  or  offer  of  tne  money  demanded,  and 
6  cause  of  action  had  not  been  formerly  adjudicated. 
18  findings,  appellants  complain  that  they  are  not  sus- 
by  the  evidence;  are,  in  fact,  wholly  -against  the  eyi- 
and  that  is  the  only  question. 

le  evidence  there  is  absolutely  no  conflict.  Plaintiff, 
f,  in  his  teatimoney,  admits  that  at  the  request  of  the 
y  for  Mon  is  he  computed  the  amount  of  principal  and 
t  due  upon  the  judgment,  and  authorized  one  of  his 
to  go  and  collect  it  from  the  defendants.  He  gave 
rk  no  other  direction  than  that;  nothing  was  said  to 
out  collecting  the  money  in  gold  coin,  and,  in  fact  the 
tnt  was  not,  so  far  as  appears  by  the  record  before  us, 
3  in  gold  coin.  Evidence  is  uncontradicted  that  the 
ent  and  demanded  the  money  from  the  defendants, 
ij  offered  it  to  him  in  United  States  legal  tender  notes. 
Bction  was  made  to  the  amount  of  money  offered.  It 
ased  by  the  clerk  until  he  could  again  see  the  plaintiff, 
lintiff  he  aaw,  who  told  him  to  refuse  anything  but 
dn,  and  the  clerk  accordingly  refused  to  accept  the 
which  was  offered.  Having  tendered  the  money,  the 
ints,  as  sureties,  did  all  they  contracted  to  do.  The 
loade,  although  it  was  refused,  was  equivalent  to  a 
it  by  them.  (Solomcni  vs.  Reese,  34  Cal.  36.)  And 
ley  were  discharged  from  their  obligation  as  sureties 
be  appeal  bond.  (Hayes  vs.  Josephi,  26  Cal.  535.) 
»re  they  were  entitled  to  a  finding  and  judgment, 
oaent  reversed. 
oii<mr:    McKinstry,  J.,  Boss,  J. 
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Department  No.  2. 


FFiled  May  21,  1881.] 
No.  6809. 
McNEIL,  Eespondent,  vs.  POLK,  App] 

AlilKNB — iNflBBITlNOB — LaWB    OP  MEXICO — PaBTNSBSHIP — 
CHA8EB     FBOM     HeIS     OF     PaBTKEB    IN     Wh08E     Na 

Pbopbbty  Stands.  Under,  the  laws  of  Mexico,  in  f 
February  14,  1850,  aliens  could  inherit  real  estate. 
50  Gal.  153,  followed.  Real  estate  purchased  with 
and  on  partnership  account,  the  title  being  taken  in 
of  the  partners,  is  partnership  property,  and  the  i 
name  the  title  stands  holds  it  in  trust  ifor  his  c^pa 
such  trust  may  be  enforced  against  the  administrate 
partner,  it  cannot  as  against  a  bona  fide  purchaser 
such  partner.  Possession,  which  is  not  adverse,  is 
a  party  upon  inquiry.  A  party  is  not  affected  by  s 
to  the  title  which  he  is  about  to  purchase. 

Appeal  from  Fourth  District  Court,  San  Fn 

B.  S.  Brooks,  for  appellant. 
Stetson  &  Hoxigkton,  for  respondent. 

Sharpstein,  J.,  delivered  the  opinion  of  the 
It  is  not  necessary  to  determine  in  this  case 
cis  W.  Paty,  from  whom  the  plaintiffs  deraigi 
citizen  of  tiie  United  States  or  not,  because  it 
in  this  State  that  under  the  laws  of  Mexico,  \ 
force  in  California  at  the  time  of  his  father'g 
could  inherit  real  estate.  {Ramirez  vs.  Ken 
People  Y8.  Folsom,  5  Gal.  373;  Merle  vs.  Mai 
4,11  \  BacouUiat  vs.  Sansevuin,  32  Cal.  386.) 

The  title  of  Francis  W.  Paty  was  not  affecte 
of  Gleeson  and  Mrs.  Daley.  That  was  deter 
vs.  SmUh,  60  Cal.  153.  Of  the  estate  left  1 
Francis  W.  inherited  one-sixth  from  his  fath 
one-twentieth  from  a  deceased  brother,  which 
stitutes  one-fourth  of  the  estate  of  which  hi 
seized.  At  the  time  of  the  purchase  of  the  pr 
troversy  by  William  Paty,  he  and  his  brotne 
were  partners,  and  the  purchase  was  made  wi 
funds  and  on  partnership  account,  although  tl 
was  made  to  William  individually.  He  held  i 
trust  for  the  partnership,  and  that  trust  might 
forced  against  his  administrators  and  heirs,  b 
a  bona  fide  purchaser  from  the  latter  without  nc 
not  claimed  that  the  plaintiffs  had  actual  o 
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I  of  the  trust,  but  that  they  had  notice  of  facts  suffi- 
to  put  them  upon  inquiry,  which  they  omitted  to  make, 
lat  they  are  therefore  chargeable  with  knowledge  of  all 
tiey  might  have  ascertained  by  prosecuting  such  in- 
The  circumstance  of  the  defendant  being  in  posses- 
t  the  premises  is  relied  upon  by  the  appellant  as  suffi- 
;o  have  ptit  the  pjaintiflFs  upon  inquiry;  but  the  Court 
hat  such  possession  was  not,  prior  to  the  commence- 
>f  tbii^  actiou,  adverse  to  the  claim  of  the  plaintiffs  or 
jrantors.  Such  being  the  fact,  it  was  unnecessary  for 
o  make  auj  inquiry  in  regard  to  the  defendant's  pos- 
I.  If  it  was  not  under  a  claim  hostile  to  the  title 
they  were  about  to  purchase,  they  coidd  not  be  affected 

jment  and  order  affirmed. 

acur:  Ross,  J. 

icur  in  the  judgment:  Morrison,  C.  J. 


Department  No.  1. 


[Filed  April  25,  1881.] 
No.  7632. 

BENNINGER,  Respondent, 
vs. 
[CENIX  INSURANCE  COMPANY,  Appellant. 

^Xnbtructttons,  Where  there  is  eyidence  to  sustain  a  finding  of 
t,  the  appellate  Court  will  consider  the  fact  established.  If  an  in- 
action B^  asked  ia  too  broad,  the  Court  ia  justified  in  refusing  to 
e  it  to  the  Jtu-y. 

al  from  Superior  Court,  San  Bernardino  County. 

dk  Allen,  for  respondent. 
.   Willis^  for  appellant. 

e  Coubt: 

[uestion  of  the  ownership  by  plaintiff  of  the  property 
raitted  to  the  jury,  and  there  was  evidence  to  sustain 
ings.  The  question  as  to  the  waiver  by  defendant  of 
'  proofs ''  of  loss  was  also  submitted  to  the  jury,  and 
^  BTideoce  to  sustain  a  finding  of  said  waiver, 
astniction  No.  1,  asked  by  defendant,  was  too  broad, 
ig  the  law  and  facts  to  be  as  therein  suggested,  it 
ot  have  followed  that  defendant  would  have  been  en* 
a  verdict  as  to  the  whole  demand, 
aazit  and  order  affirmed. 
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Department  No.  2. 


[Fned  May  21,  1881.] 
No.  6766. 

ALAMEDA  MACADAMIZING  COMPANY 

vs. 
LUCIEN  B.  HUFF  et  al.,  Appeu 

Stbxet  Impbovbment  in  Oakland — Besolution  of  Int 
TioN  Sunday — Pbematube  Awabd.  A  resolutioii  oi 
prove  a  street  in  Oakland  mast  be  published  five 
Sunday.  If  the  fifth  day  falls  on  Sunday  the  resolu 
lished  on  the  next  day.  An  award  of  the  contract  < 
premature,  as  the  City  Council  does  not  acquire  j 
the  full  publication  has  been  had. 

Appeal  from  Third  District  Court,  Alameda 

Montgomery  &  Martin,  for  respondent. 
Wilson  &  Otis,  for  appellant. 

By  the  Court: 

Action  to  recover  for  street  work  -done  ^in  tb 
land.  Article  VII  of  the  complaint  avers  (ar 
is  concluded  by  the  averment)  that  the  City  C 
a  resolution  ordering  the  work  on  the  third  d 
1874,  and  published  an  invitation  for  sealed 
five  days  in  the  OoMand  Daily  News,  beginning 
day  of  March,  1874.  The  fourth  day  of  Ma 
Wednesday,  and  the  fifth  day  for  publication  of 
was  Monday.  On  the  ninth  day  of  March  t 
made  to  the  plaintiff's  assignor. 

Section  5  of  the  Act  of  April  4,  1864  (see  St 
page  333),  requires  that  a  notice  inviting  sea 
shall  be  published  for  five  days  in  a  daily  papc 
nated  by  the  Council.  And  by  subdivision  6 
of  the  same  Act  it  is  provided  that  "  the  j 
notices  required  by  the  provisions  of  the  Act 
lished  daify  (Sundays  excepted)  in  a  newspap< 
nated  by  the  City  Council  of  said  city." 

Excluding  Sunday  from  tlie  five  days  require 
lication,  the  last  publication  should  have  b 
Monday,  the  ninth  day  of  March.  It  does  n< 
any  publication  was  made  on  that  day;  and 
award  on  the  ninth  was  premature.  ( The  Pec^ 
etc.  vs.  McCain,  50  Cal.  210;  Same  vs.  McCavTi 
Political  Code,  Sec.  3259,  1st  HitteU.) 

Judgment  reversed. 
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Department  No  2. 


[Filed  May  22,  1881.] 

No.  7680. 

STEINBACH  et  al.,  Eespondents, 

vs. 

PEEKINS  et  al.,  Appellants. 

Geant— Ck)NnBMATioN — Pbtition— Decbbb  of  Boabd  of  Land 
imjasioNKBS — Patent — Fbactioe — Findinob.  It  being  contended 
tt  ft  patent  issued  upon  the  confirmation  of  a  Mexican  grant  was 
d  as  to  certain  lands,  on  the  ground  that  the  petition  presented  to 
»  Board  of  Land  Commissioners  did  not  include  such  lands:  Heldf 
Lt  aa  the  petition  was  introduced  in  eyidence  and  the  transcript  on 
peal  did  not  contain  a  copy  of  it  or  state  its  contents,  that  the  find- 
l  of  the  Court  below^that  the  petition  did  include  the  lands  would 
t  be  disturbed.     The  final  decree  of  the  Board  of  Land  Commission- 

Tipou  a  Mexican  grant,  affirmed  by  the  District  and  Supreme 
nrta  of  the  United  States,  and  the  patent  issued  thereon,  are  con- 
sire  AH  between  the  United  States  and  the  claimant  in  the  proceed- 
The  Commissioners  and  the  United  States  Courts  having  had 
i&diction  to  determine  what  land  was  embraced  within  a  petition, 
Ir  determination  that  the  claimant  was  entitled  to  the  lands  neces- 
ilj  determined  that  such  lands  were  embraced  within  the  petition. 

al  from  First  District  Court,  Ventura  County. 

Brooks,  for  respondents. 
ims  it  WiUiama  and  A.  W.  Thompson,  iov  appellants. 

>steiNj  J.,  delivered  the  opinion  of  the  Court: 
ppellants  insist  that  the  judgment  and  order  denying 
3tion  for  a  new  trial  ought  to  be  reversed,  because 
,  from  whom,  through  mesne  conveyances,  the  re- 
its  deraign  title,  did  not,  in  his  petition  for  a  con- 
n  of  bis  claim  under  a  Mexican  grant  to  the  lands 
is  the  Mission  lands  of  San  Buenaventura,  include 
ignua  Banqho,"  which  is  embraced  in  said  confirma- 
1  the  patent  issued  in  pursuance  thereof .  It  is  claimed 

confirmation  and  patent  are  void  so  far  as  they  relate 
and  not  embraced  in  the  petition.  The  Court  below 
;liat  the  land  in  controversy  was  embraced  in  the 
,  and  the  appellants  attack  that  finding  on  the  ground 
lot  supported  by  the  evidence.    The  teanscript  shows 

petition  was  introduced  in  evidence  on  the  trial,  but 
t  contain  a  copy  or  state  the  contents  of  it.  We 
berefore,  presume  that  it  supported  the  finding  of 
rt. 
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This,  however,  we  deem  to  be  quite  immater 
decree  of  the  Commissioners,  affirmed  as  it  wi 
triet  and  Supreme  Courts  of  the  United  Si 
patent  issued  in  pursuance  thereof,  is  conclusi 
the  United  States  and  the  claimant  in  tha 
And  the  claim  of  the  defendants  is  based  enti 
proposition  that  the  patent  is  void  as  to  pa: 
which  it  purports  to  convey,  and  that  the  titl 
remained  in  the  Uunited  States  the  same  as 
had  been  expressly  excluded  by  said  confirmati< 
because  that  part  was  not  embraced  in  claim  ' 
presented  to  the  Commissioners.  But  it  seei 
the  Commissioners  and  the  Courts  which  affir 
cree  had  jurisdiction  to  determine  what  land  ^ 
in  de  Poll's  claim,  and  that  they  must  necessa 
termined  that  question  in  determining  what  lai 
titled  to. 

If  the  lands  in  controversy  were  public  lands 
States,  the  defendants  undoubtedly  might  defeat 
action  by  proving  that  fact.  The  reverse  of  ti 
tablished,  and  no  other  valid  defense  appear 
record,  the  judgment  and  order  of  the  Court  l 
affirmed. 

Judgment  and  order  affirmed. 

We  concur:    Thornton,  J.,  Morrison,  C.  J. 


Department  No.  1. 


ITiled  May  20,  1881.] 
No.  6791. 
TOBELMANN,  Eespondent,  vs.  EOPEE,  - 

Stbeet  Assessment — Pabties — Judgment — Gases  Affibm 
Porter,  53  Cal.  409,  and  Diggins  vs.  Reap,  64  Id,  5! 
that  a  street  assessment  lien  cannot  be  enforced  aga 
of  the  property  owners  liable  therefor,  affirmed. 

Appeal  from  Twenty-third  District  Court,  S« 

J.  G.  Bates,  for  respondent. 

D,  H,  Whittemyre,  for  appellant. 

By  the  Coubt: 

On  the  authori^  of  Clark  vs.  Porter,  53  < 
Diggins  vs.  Reay,  54  Id,  525,  jnd^ent  and  on 
and  cause  remanded  for  a  new  trial. 


r 


The  PAC3IFI0  Coast  Law  Journal. 


561 


In  Bank. 


[FUed  May  24,  1881.] 
No.  6374. 
THE  MATTEE  OF  THE  ESTATE  OF  DAVID 

GHAEKT,   DECEASED. 

-CoNTKsT — Issues — Pleading — Evidence— Instbuotions — Witness  to 
A  WiLi, — SioNATUBE.  It  Is  Dot  eiTor  to  refuse  to  submit  issues  to  a 
jory  iu  the  case  of  a  contested  will,  where  such  issues  have  once  been 
prE-s^ented.  Questions  relating  to  evidence,  and  not  as  to  conclusions 
to  be  drawn  from  evidence,  are  not  proper  matters  to  be  submitted  as 
J4»iics  to  a  jury.  In  the  case  of  a  contested  will,  the  only,  questions 
proper  to  be  submitted  are  such  as  arise  out  of  the  groundJs  of  contest 
set  forth  by  contestant.  {Estate  of  Ccprtery,  December  21,  1880, 
affirirted.)  When  the  grounds  of  contest  embrace  matters  which  are 
not  ultimate  facts,  but  conclusions  of  law,  the  facts  relied  upon  must 
be  pleaded.  Instructions  to  a  jury  in  which  a  conflict  is  alleged,  re- 
lating to  matters  not  properly  before  them,  does  not  entitle  an  appel- 
lant to  a  reversal.  A  witness  to  a  will  who  had  no  recollection  of  the 
circnm^tances  attending  its  execution,  but  who  recognized  the  sig^na- 
tares,  waa  asked  if,  taking  into  consideration  his  recognition  of  the 
Btgnatures,  it  was  his  belief  that  the  paper  was  signed  and  executed  as 
a  will :  Held,  proper.  The  execution  of  a  prior  will  has  no  bearing 
npon  the  question  of  the  execution  of  a  subsequent  will,  if  the  testa- 
tor, at  the  time  of  the  execution  of  such  subsequent  will,  is  of  sound 
%ud  disposing  mind. 

peal  from  Probate  Court,  Santa  Cruz  County. 

urn  rf:  Y^junger,  for  appellant. 
Tey  it  HaUy  for  respondent. 

KICK  J  J.,  delivered  the  opinion  of  the  Court: 
B  deceased  died  August  16,  1877,  aged  about  seventy 
The  proponent  Werner  offered  for  probate  as  the 
rill  and  testament  of  deceased,  three  documents — one 
I  a  will,  dated  July  30,  1869,  and  two  codicils,  dated 
ctively  May  19,  1873,  and  Aumist  15,  1877..  The  codi- 
sferred  to  confirmed  and  ratined  the  will,  except  as  to 
^es  made  therein.  The  will  named  the  proponent  Wer- 
16  exacutor,  and  devised  and  bequeathed  all  of  the 
^rt  J  of  the  deceased  to  five  persons  named  therein,  and 
successors,  in  trust;  to  manage  the  same,  and  out  of 
tinual  income  to  pay  one-half  thereof  to  his  son,  David 
ky,  during  his  natural  life;  after  the  death  of  the  son, 
5  son's  wife  durine  her  life,  and  after  her  death  to  the 
or  children  of  said  son  until  they  attain  their  majority; 
ther  half  to  maintain  such  poor  people  of  Santa  Cruz 
ty  as  may  be  chosen  by  the  trustees;  and  after  the 
i  of  the  son  and  wife  and  the  majority  of  his  children, 
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ThiS|  however,  we  deem  to  be  quite  immaterii 
decree  of  the  Commissioners,  affirmed  as  it  was 
trict  and  Supreme  Courts  of  the  United  Sta 
patent  issued  in  pursuance  thereof,  is  conclusive 
the  TJnit^Bd  States  and  the  claimant  in  that 
And  the  claim  of  the  defendants  is  based  entiri 
proposition  that  the  patent  is  void  as  to  pan 
which  it  purports  to  convey,  and  that  the  title 
remained  in  the  Uunited  States  the  same  as  i 
had  been  expressly  excluded  by  said  confirmatioi 
because  that  part  was  not  embraced  in  claim  w 
presented  to  the  Commissioners.  But  it  seem 
the  Commissioners  and  the  Courts  which  affira 
cree  had  jurisdiction  to  determine  what  land  w 
in  de  Poli's  claim,  and  that  they  must  necessar 
termined  that  question  in  determining  what  lam 
titled  to.  ^  '  ^  ' 

If  the  lands  in  controversy  were  public  lands  c 
States^  the  defendants  undoubtedly  might  defeat  1 
action  by  proving  that  fact.  The  revei-se  of  th 
tablished,  and  no  other  valid  defense  appearii 
record,  the  judgment  and  order  of  the  Court  b€ 
affirmed. 

Judgment  and  order  affirmed. 

W©  concur:    Thornton,  J.,  Morrison,  C.  J. 


Depabtment  No.  1, 


[Tiled  May  20,  1881.]  ' 

No.  6791, 
TOBELMANN,  Bespondent,  ys.  BOPEK,  A 

StBSKT     Afi8BS81iKKT— Pi^TflSS— JinX»MKMT— Clfln     AFTtSMKi 

Porter,  53  Oal,  409,  and  JHggifis  vs.  Hmy,  M  H,  53S 
thai  a  street  assessment  lien  cannot  be  enforoed  Agftic 
of  the  property  owners  liable  therefor,  affirmed. 

Appeal  from  Twenty-third  District  Court,  Sai 

J,  G*  Bates,  for  respondent. 

D.  H.  WhUteirtoref  for  appellant. 

By  the  Court  : 

On  the  authority  of  Clark  vs.  Porter,  53  Ci 
Diggim  vs.  Reaij,  54  I(L  525,  judgment  and  ord< 
and  cause  remanded  for  a  new  trial. 
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In  Bank. 


[Filed  May  24,  1881.] 
No.  6374. 
THE  MATTEE  OF  THE  ESTATE  OF  DAVID 

GHAEKT,   DECEASED. 

[Contest — lasuES — Flsading — Evidknce— Inbtbuotionb — Witnesb  to 
Will— SiGNATUBB.  It  is  not  error  to  refuse  to  STibmit  issues  to  a 
iTj  iu  the  cHse  of  a  contested  will,  where  such  issues  have  once  been 
resented.  Questions  relating  to  evidence,  and  not  as  to  conclusions 
»  be  drawn  from  evidence,  are  not  proper  matters  to  be  submitted  as 
mien  to  a  jury.  In  the  case  of  a  contested  will,  the  only,  questions 
roper  to  Im  submitted  are  such  as  arise  out  of  the  grounds  of  contest 
?t  farth  by  contestant.  {Estate  of  Ccprtery,  December  21,  1880, 
firmc^d. )  When  the  grounds  of  contest  embrace  matters  which  are 
ot  nltitDat^  facts,  but  conclusions  of  law,  the  facts  relied  upon  must 
e  pleaded.  Instructions  to  a  jury  in  which  a  conflict  is  alleged,  re- 
Lting  to  matters  not  properly  before  them,  does  not  entitle  an  appel- 
mt  to  a  reversal.  A  witness  to  a  will  who  had  no  recollection  of  the 
TcumstauceB  attending  its  execution,  but  who  recognized  the  signa- 
tre&,  was  asked  if,  taking  into  consideration  his  recognition  of  the 
gn  a  tares,  it  was  his  belief  that  the  paper  was  signed  and  executed  as 
wiil :  Held^  proper.  The  execution  of  a  prior  will  has  no  bearing 
pon  the  question  of  the  execution  of  a  subsequent  will,  if  the  testa- 
it,  at  the  time  of  the  execution  of  such  subsequent  will,  is  of  sound 
id  dlBposing  mind. 

eal  from  Probate  Court,  Santa  Cruz  County. 

ms  it  Ycmnger,  for  appellant. 
ey  &  Hall,  for  respondent. 

ICE,  J.,  delivered  the  opinion  of  the  Court: 

deceased  died  August  16,  1877,  aged  about  seventy 

The  proponent  Werner  offered  for  probate  as  the 

11  and  testament  of  deceased,  three  documents — one 

a  will,  dated  July  30,  1869,  and  two  codicils,  dated 

tivelj  May  19,  1873,  and  Aumst  15,  1877..   The  codi- 

ferred  to  confirmed  and  ratified  the  will,  except  as  to 

*9  made  therein.     The  will  named  the  proponent  Wer- 

i    executor,  and  devised  and  bequeathed  all  of  the 

ij  of  the  deceased  to  five  persons  named  therein,  and 

3acceBsors,  in  trust;  to  manage  the  same,  and  out  of 

Dual  income  to  pay  one-half  thereof  to  his  son,  David 

J,  duiing  his  natural  life;  after  the  death  of  the  son, 

son's  wife  during  her  life,  and  after  her  death  to  the 

)r  children  of  said  son  until  they  attain  their  majority;' 

ler  half  to  maintain  such  poor  people  of  Santa  Cruz 

y   as  may  be  chosen  by  the  trustees;  and  after  the 

ot  the  son  and  wife  and  the  majority  of  his  children, 
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This,  however,  we  deem  to  be  quite  immater 
decree  of  the  Commissioners,  affirmed  as  it  W8 
trict  and  Supreme  Courts  of  the  United  St 
patent  issued  in  pursuance  thereof,  is  conclusi' 
the  United  States  and  the  claimant  in  thai 
And  the  claim  of  the  defendants  is  based  enti: 
proposition  that  the  patent  is  void  as  to  pai 
which  it  purports  to  convey,  and  that  the  titl< 
remained  in  the  Uunited  States  the  same  as 
had  been  expressly  excluded  by  said  confirmatic 
because  that  part  was  not  embraced  in  claim  i 
presented  to  the  Commissioners.  But  it  seei 
the  Commissioners  and  the  Courts  which  affir 
cree  had  jurisdiction  to  determine  what  land  i 
in  de  Poll's  claim,  and  that  they  must  necessa 
termined  that  question  in  determining  what  lai 
titled  to. 

If  the  lands  in  controversy  were  public  lands 
States,  the  defendants  undoubtedly  might  defeat 
action  by  proving  that  fact.  The  reverse  of  tl 
tablished,  and  no  other  valid  defense  appear] 
record,  the  judgment  and  order  of  the  Court  b 
affirmed. 

Judgment  and  order  affirmed. 

We  concur:    Thornton,  J.,  Morrison,  C.  J. 


Department  No.  1. 


irned  May  20,  1881.] 
No.  6791. 
TOBELMANN,  Eespondent,  vs.  EOPEE,  i 

Stbeet  Assbssmemt — Pjlbtiss — JuDOMKMT — Gasks  Atfibmi 
Porter,  53  Gal.  409,  and  Diggins  vs.  Reap,  54  Id.  52 
that  a  street  assessment  lien  cannot  be  enforced  agaj 
of  the  property  owners  liable  therefor,  affirmed. 

Appeal  from  Twenty-third  District  Court,  Sa 

J.  C.  Bates,  for  respondent. 

D.  H.  Whitteraorey  for  appellant. 

By  the  Court: 

On  the  authori^  of  Clark  vs.  Porter^  53  C 
Digffins  vs.  Beay,  o4t  Id.  525,  judgment  and  ord 
and  cause  remanded  for  a  new  trial. 
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In  Bank. 


[Filed  May  24,  1881.] 
No.  6374. 
THE  MATTEE  OF  THE  ESTATE  OF  DAVID 

GHAEKT,   DECEASED. 

-GoNTBST— Issues — Pleading — Evidence  — Instbuotions — WrrNEss  to 
k  Will — SmNATUBE.  It  is  not  error  to  refuse  to  sabmit  issues  to  a 
jury  iu  the  cuse  of  a  contested  will,  where  such  issues  have  once  been 
pree^ntpd.  Questions  relating  to  evidence,  and  not  as  to  conclusions 
to  he  drawn  from  evidence,  are  not  proper  matters  to  be  submitted  as 
issues  to  a  jury.  In  the  case  of  a  contested  will,  the  only,  questions 
proper  to  be  submitted  are  such  as  arise  out  of  the  grounds  of  contest 
set  forth  by  contestant.  {Estate  of  Ccertery,  December  21,  1880, 
ftMrmed.)  When  the  grounds  of  contest  embrace  matters  which  are 
Dot  ultimate  facts,  but  conclusions  of  law,  the  facts  relied  upon  must 
be  pleaded.  Instructions  to  a  jury  in  which  a  conflict  is  alleged,  re- 
lating to  matters  not  properly  before  them,  does  not  entitle  an  appel- 
lant to  a  reversal.  A  witness  to  a  will  who  had  no  recollection  of  the 
circumstances  attending  its  execution,  but  who  recognized  the  signa- 
tures, was  asked  if,  taking  into  consideration  his  recognition  of  the 
Bignatiires.  it  was  his  belief  that  the  paper  was  signed  and  executed  as 
a  will :  Held,  proper.  The  execution  of  a  prior  will  has  no  bearing 
upon  the  q  nestion  of  the  execution  of  a  subsequent  will,  if  the  testa- 
tor, at  the  time  of  the  execution  of  such  subsequent  will,  is  of  sound 
and  diHposing  mind. 

peal  from  Probate  Court,  Santa  Cruz  County. 

:ims  {&  Younger,  for  appellant. 
rey  &  Hall,  for  respondent. 

BICE,  J.,  delivered  the  opinion  of  the  Court: 
B  deceased  died  August  16,  1877,  aged  about  seventy 
.  The  proponent  Werner  o£fered  for  probate  as  the 
nil  and  testament  of  deceased,  three  documents — one 
1  a  will,  dated  July  30,  1869,  and  two  codicils,  dated 
ctivelj  May  19,  1873,  and  August  15,  1877..  The  codi- 
eferred  to  confirmed  and  ratified  the  will,  except  as  to 
jes  made  therein.  The  will  named  the  proponent  Wer- 
\B  executor,  and  devised  and  bequeathed  all  of  the 
^rty  of  the  deceased  to  five  persons  named  therein,  and 

successors,  in  trust;  to  manage  the  same,  and  out  of 
cnual  income  to  pay  one-half  thereof  to  his  son,  David 
ky,  daring  his  natural  life;  after  the  death  of  the  son, 
3  son's  wife  durine  her  life,  and  after  her  death  to  the^ 

or  children  of  said  son  until  they  attain  their  majority;' 
ther  half  to  maintain  such  poor  people  of  Santa  Cruz 
tj  as  may  be  chosen  by  the  trustees;  and  after  the 
L  of  the  son  and  wife  and  the  majority  of  his  children, 


562  The  Pacific  Coast  Law  Joubnai 

the  whole  to  go  for  the  benefit  of  said  po< 
codicil  named  another  person  to  be  trustee  ii 
who  had  died,  revoked  everjr  provision  of  the 
of  the  son,  bequeathed  to  him  ten  dollars,  and 
one-half  of  the  income  be  paid  to  the  son's  wi 
life,  then  to  this  children  of  the  two  during 
mainder  as  specified  in  the  will.  The  second  C( 
the  appointment  of  one  of  the  persons  as  trusts 
another  in  his  stead;  and,  reciting  that  the  w 
had  died  since  the  making  of  the  former  cod 
son  and  daughter,  directed  that  one-half  of  tl 
paid  to  said  two  children  during  minority,  and 
ing  majority,  one-half  of  the  estate  to  go  to  i 
survivor  of  them;  or,  if  both  die  during  minor 
to  remain  in  trust  as  before  specified;  sai< 
Gharky,  to  be  paid  twenty  dollars  per  month  d 
and  neither  he  nor'  any  child  of  his,  other 
named,  to  have  any  further  share  in  the  estate 

The  estate  of  the  deceased  was  of   the  vj 
$30,000,  as  stated  in  the  petition.     Testator's 
in  1868,  before  the  making  of  the  alleged  wi 
1869.      , 

The  son,  David  Gharky,  filed  an  opposition  1 
of  the  papers  as  the  will  of  deceased,  stating  ] 
contest  as  follows  : 

"  First — ^That  the  deceased,  at  the  date  of  e 
pretended  will,  and  at  the  dates  of  the  making 
codicils  thereto,  was  incompetent  to  make  sai 
or  to  make  either  or  any  of  the  alleged  codicil 

"Second — That  said  pretended  ^1  is  not  t! 
deceased. 

"Third — ^That  at  the  time  of  the  alleged  si 
pretended  will,  and  of  the  said  several  alleged  < 
to,  said  deceased  was  laboring  under  and  h 
delusion  as  to  said  contestant. 

"  Fourth — ^That  at  the  time  of  the  alleged  si, 

Sretended  will,  of  said  several  alleged  codicils 
eceased,  David  Gharky,  was  not  of  sound  f 
mind. 

"Fifth— That  at  the  time  of  the  alleged  si 
pretended  will,  and  of  the  said  several  alleged  t 
codicils  thereto,  said  deceased  was,  and  had 
ally  intemperate  from  the  excessive  use  of 
liquors;  and  was  thereby,  and  by  reason  thei 
tated  from  executing  said  pretended  will,  of  ei 
the  said  alleged  codicils  thereto. 
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Sixth — That  said  deceased,  at  the  time  of  the  signing  of 
ileged  and  pretended  will,  and  of  the  said  several  al- 

codicils  thereto,  was  laboring  under  insane  delusions, 
ason  of  habitual  intoxication,  produced  by  the  exces- 
ise  of  intoxicating  liquors  and  wines, 
ieventh — That  said  pretended  will,  and  said  several  al- 

codicils  thereto,  are,  and  each  of  them  is,  void. 
lighth — That  said  pretended  will,  and  the  said  several 
>d  codicils  thereto,  were  not,  nor  was  any  or  either  of 

signed  bj  said  deceased  at  a  time  when  he  was  of 
I  and  disposing  mind. 

[inth— That  at  the  time  of  the  alleged  signing  of  said 
ided  will,  and  of  the  said  several  codicils  thereto,  by 
leceased,  he  was  under  undue  influence,  passions  and 
iicBB  against  said  contestant. 

enfeh— That  said  pretended  will,  and  the  said  several 
ided  and  alleged  codicils  thereto,  are,  and  each  of  them 
id,  because  tlie  pretended  bequests  therein  mentioned 
ot  certain,  either  as  to  the  objects  or  definite  as  to 
it,  but  are  discretionary  and  not  susceptible  of  enforce- 

leventh— That  the  said  pretended  will,  and  the  said 
tl  alleged  codicils  thereto,  are,  and  each  of  them  is,  un- 
n  and  indefinite  as  to  the  powers  and  duties  of  the  sev- 
•ustoes  therein  named. 

welfth— That  the  duties  and  powers  of  the  persons 
I  in  said  pretended  will,  and  of  the  said  several  alleged 
Is  thereto,  are  too  indefinite  and  uncertain  to  author-' 
sir  enforcement  by  any  Court." 

wers  were  tiled  by  the  proponent  and  trustees,  and  the 
t  was  tried  by  jury.  The  Court  framed  and  submitted 
jury  thirteen  issues,  viz:  Three  as  to  whether  the 
led  was  of  BOund  and  disposing  mind  at  the  dates  of 
spective  papei^g;  three  as  to  the  signature  to  said  pa- 
three  as  to  the  signing  and  attesting  of  said  papers; 
as  to  whether  said  papers  respectively  were  signed  and 
ed  by  deeeaj^ed  freely,  without  duress,  menace,  undue 
ice  or  fraud;  and  the  last  issue  as  to  whether  h^  was  at 
imes  laboring  under  any  insane  delusion.  The  jury 
natructed  to  find  upon  all  these  issues,  which  they  did, 
aing  the  will  and  codicils.  The  contestant  moved  the 
to  frame  and  submit  to  the  jury  thirteen  questions  as 
,  which  are  contained  in  the  transcript.  The  Court  de- 
he  motion,  and  the  contestant  excepted.  It  is  suffi- 
o  say  that  such  of  said  questions  as  were  proper  to  be 
tted  as  issues  were  embraced  within  those  siibmitted. 


\ 
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The  others  were  questions  as  to  evidence,  and  n 
elusions  to  be  drawn  from  evidence.  For  inj 
Whether  the  deceased,  David  Qharky,  was  habi 
icate^  from  the  first  day  of  February,  1869,  dow 
of  his  death  ?"  First,  seventh  and  eleventh  as  i 
duct  on  his  part.  *'  Ninth — Whether  the  deceat 
sober  at  anv  time  in  his  life  ?'*  And  twelfth  and 
Whether  the  deceased  executed  a  will  dated '. 
1853,  a  codicil  dated  June  12,  1863,  filed  herein 
1878? 

None  of  these  questions  were  proper  questioi 
mitted  to  the  jury  as  issues.  Evidence  of 
habits  on  the  part  of  deceased  was  competent, 
the  jury  might  determine  as  to  soundness  or  uni 
mind.  Drunkenness  was  not  the  ultimate  fact 
The  ultimate  fa<?t  was,  had  drunkenness  or  a 
produced  a  given  result — viz.,  unsoundness  of 
issue  was  submitted  to  the  jury  in  the  first  thre* 
those  issues  were  the  only  proper  ones  to  h 
under  the  contest  as  presented.  The  only  leg 
sented  by  the  contestant  was  as  to  the  soundness 
ness  of  mind  of  the  deceased  at  the  time  of  e: 
respective  papers  offered  for  probate.  No  isa 
sented  in  the  written  opposition  as  to  the  si^in 
ing  of  either  of  the  papers;  therefore  no  eviden 
to  the  jutY  upon  those  matters,  nor  any  issue  reli 
submitted.  In  Estate  of  Cartery — opinion  file 
21,  1880 — Department  Two  of  this  Court  had  o( 
dicate  the  proper  course  to  be  pursued  in  propoi 
of  contest,  and  in  trying  the  issues  raised  thereb 
in  this  case  the  Court  below  went  beyond  the  < 
indicated  as  proper  to  be  pursued,  and  permiti 
to  go  to  the  jury,  and  submitted  issues  not  rel 
soundness  of  mind,  yet  as  it  is  not  apparent  thai 
ant  was  injured,  we  should  not,  therefore,  set  as 
diet  and  reverse  the  judgment. 

In  stating  the  grounds  of  contest,  if  unsoundi 
is  relied*  on,  it  is  sufficient  to  state  that  the  dec 
time  of  the  alleged  execution  of  the  proposed  p 
of  sound  and  disposing  mind;  unsoundness  is 
facts  to  be  found,  and  inebriety  or  other  causes 
the  jury,  from  which  they  are  to  find — and  tin 
that  subject  is  to  be  of  the  ultimate  fact  only;  1 
grounds  of  contest  embrace  duress,  menace,  : 
influence,  due  execution  and  attestation,  subsec 
the  like,;such  matters,  not  being  ultimate  facts, 
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i  of  law,  to  be  drawn  from  facts,  must  be  pleaded 
IB  the  language  of  the  statute,  but  the  facts  (not 
!0C6  of  the  facts)  relied  on  must  be  stated  and 
s  relating  thereto  submitted  to  the  jury,  to  the  end 
the  Court,  eiUier  upon  demurrer  to  the  statement  of  the 
ids  of  contest,  or  upon  the  verdict,  may  determine 
br,  as  matter  of  law,  such  facts  so  pleaded  or  found 
itute  a  valid  reason  why  tha  proposed  paper  should  not 
Emitted  to  probate.  This  course  is  plain,  logical,  direct, 
8  a  certain  guide  to  the  Court,  to  counsel  and  to  the 

the  other  course  leads  to  uncertainty  as  to  what  is  re- 
ipon,  and  to  doubt  as  to  what  may  be  the  basis  of  the 
?t. 
s  instnietions  to  the  jury  in  which  a  conflict  is  alleged, 

to  matters  not  properly  before  the  jury;  it  is  manifest 
he  appellant  was  not  injured  thereby,  and  the  alleged 
is  no  ground  for  reversal. 

?re  was  no  error  in  the  refusal  of  the  Court  to  grant  a 
niance. 

^  questions  propounded  to  the  witness  Chace  were  not 
r  cross*examination,  and  the  Court  was  justified  in  sus- 
g  the  objections  to  them. 

5  of  the  witnesses  to  the  will  of  July  30,  1869,  being 
ned,  had  no  recollection  of  the  circumstances  attending 
ecution  of  the  paper,  but  recognized  the  signatures, 
as  asked  if,  taking  into  consideration  his  recognition 

signatures,  it  was  his  belief  that  the  paper  was  signed- 
executed   as  stated  therein.     The  Court  admitted  the 
lonj  of  the  witness.     The  authorities  and  the  reasons 
staining  this  ruling  are  ample. 

)  Wanzer  was  sworn  as  a  witness  on  the  part  of  of  con- 
t,  and  being  shown  papers  purporting  to  be  a  will  and 
1  of  deceased,  dated  November  3,  1853,  was  interrogated 
their  execution.  The  Court  sustained  objections  to  the 
ice.  There  was  no  error  in  the  ruling.  Under  what 
r,  under  the  issues  in  this  case,  the  evidence  was  of- 

we  do  not  perceive.  The  will  of  July  13,  1869,  and 
Is,  assumed  to  dispose  of  the  entire  estate,  and  the 
ij  thereof  would  not  be  affected  by  any  prior  will.  If 
>ceased  was  of  sound  and  disposing  mind  at  the  time 
cuting  the  papers  in  question,  the  execution  of  prior 
was  of  no  consequence. 

error  appears  in  the  record;  therefore,  the  judgment 
rder  are  affirmed. 

concur:  Sharpstein,  J.,  McKinstry,  J.,  Thornton,  J., 
son,  C.  J.,  Boss,  J.,  McEee,  J. 
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Department  No.  2. 


[Filed  May  24,  1881.] 

No.  7639. 

McQAET,  Respondent, 

vs. 

PEDRORENA  et  al.,  Appellants 

Pbaotics — Servicb  op  Amended  Complaint — Default — Ju 
Bell  of  Exgeptionb — WAivEfi.  A  copy  of  an  amei 
filed  by  leave  of  the  Oourt,  need  not  be  serTed  upon  i 
as  have  made  default  to  the  original  complaint.  (EL 
63  Gal.  293,  distinguished.)  Service  of  a  copy  of  an 
plaint  is  waived  by  filing  an  answer  thereto.  A  part 
served  with  an  amended  complaint,  filed  by  leave  ( 
object  that  other  defendants  have  not  been  served, 
must  come  from  the  defendants  not  served.*  Theirreg 
ing  a  default,  not  appearing  upon  the  judgment  rol 
bodied  in  a  bill  of  exceptions. 

Appeal  from  Eighteenth  District  Court,  San  E 

H.  W.  CorMiriy  for  respondent. 

A.  B,  Hotchkiss  and  A.  Brunson,  for  appellani 

.  Shabpstein,  J.,  delivered  the  opinion  of  the  < 
The  respondent  brought  an  action  to  foreclos 
and  in  addition  to  the  mortgagor,  Pedrorena,  ] 
other  persons,  who  are  alleged  to  have,  or  ch 
some  interest  in  the  premises,  which  is  subsequ 
ject  to  the  lien  of  plaintiflf's  mortgage,  defendai 
Only  one  of  the  defendants — Pedrorena,  the 
appeared  in  the  action.  He  demurred  and  moi 
out,  and  after  his  demurrer  and  motion  to  stri 
overruled,  filed  an  answer  to  the  complaint.  A 
plaintiflF,  by  leave  of  the  Court,  filed  an  amende 
The  defendant  Pedrorena  again  demurred  ai 
strike  out.  The  demurrer  and  motion  were  o^ 
he  filed  an  answer  to  said  amended  complaint 
was  entered  in  favor  of  the  plaintiff  and  against 
fendants.  Two  of  the  defendants — Pedrorena 
aid — appeal  from  that  judgment.  The  point  upo 
mainly  rely  as  constituting  error  for  which  t 
should  be  reversed  is  that  a  copy  of  the  amende 
was  not  served  upon  McDonald. 

It  has  been  held  that  an  amendment  to  a  con 
"of  course  *  *  *  at  any  time  before  ai 
murrer  filed,  or  after  demurrer  and  before  the 


The  Pacific  Coast  Law  Journal. 


667 


i  of  law  thereon,  by  filing  the  same  as  amended/'  most 
arved  upon  the  adverse  party  before  his  default  can  be 
larlj  entered.     (C.  C.  P.  472;  Elder  vs.  SpitiJcs,  53  Cal. 

) 

it  the  complaint  in  this  case  was  not  amended  ''of 
se;"  nor  before  demurrer  filed;  nor  before  the  trial  of 
asue  of  law  thereon. 

ction  432,  C.  C.  P.,  in  the  chapter  relating  to  demurrers, 
r  to  the  amendment  of  March  9,  1880,  provided  that: 
the  complaint  is  amended,  a  copy  of  the  amendments 
i  be  filed,  or  the  Court  mav,  in  its  discretion,  require  the 
plaint,  as  amended,  to  be  nled,  and  a  copy  of  the  amend- 
ts  to  be  served  upon  the  defendants  to  be  aflfected 'there- 
order  to  give  force  and  e£Eect  to  both  of  these  sections 
e  Code,  wo  must  hold  that  Section  472  applies  to  amend- 
ts  made  before  answer  filed  and  before  the  trial  of  an 
)  of  law  upon  a  demurrer,  and  that  Section  432  applies 
oendmentB  made  after  an 'answer  is  filed,  or  after  the  trial 
a  iasue  of  law  upon  a  demurrer  to  a  complaint.  It  is 
claimed  in  this  case  that  the  Court  required  a  copy  of 
tmendments  to  be  served  upon  any  of  the  defendants. 
I  were  all  regularly  served  by  summons  and  a  copy  of 
)rigiiial  complaint.  Since  the  entry  of  the  judgment  in 
case  in  the  Court  below,  Section. 432  has  been  amend- 
md  the  construction  which  we  have  given  to  it  applies 
to  the  language  of  the  original  section.  As  to  the  de- 
ant  who  aBBwered  the  amended  complaint,  service  of  a 
of  it  was  undoubtedly  waived,  and  it  made  no  differ- 
to  him  whether  the  other  defendants  were  served  or  not. 
xm  question  comes  before  us  upon  an  exception  of  the 
adant  Pedrorena  to  the  ruling  of  the  Court  upon  his 
ction  ^*to  the  trial  of  the  cause  at  the  time  on  the 
tided  complaint,  on  the  ground  that  said  complaint  had 
been  served  on  the  other  defendants,"  one  of  whom  was 
^oDald,  who  did  not  object  to  the  trial  proceeding,  or  ex- 
to  the  ruling  of  the  Court  upon  the  objection  raised  by 
roreua.  The  objection  should  have  come  from  one  or 
i  of  the  defendants  who  had  not  been  served,  if  from 
)ody;  and  as  they  did  not  severally  or  collectivelv  object 
tcept,  we  cannot  reverse  the  judgment  as  to  tnem,  or 
9r  of  them,  upon  an  exception  taken  by  a  par^  who  had 
igfat  to  take  it  for  them,  or  either  of  them.  If  the  de- 
m  to  appellant  McDonald  is  erroneous  by  reason  of  his 
alt  not  having  been  regularly  entered,  that  error  does 
appear  upon  the  judgment  roll;  and  we  cannot  consider 
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an  exception  to  the  ruling  of  the  Court  which  t 
alone,  unless  he  took  the  exception,  in  person 
ney. 

The  appellant,  Pedrorena,  who  took  the  excep 
avail  himself  of  it  for  the  obvious  reason  that 
to  a  ruling  which  in  no  way  concerned  him. 
No  error  appearing  in  the  record,  the  judgmen 
We  concur:  Mjrrick,  J.,  Morrison  C.  J. 


Depabtment  No.  1. 


[FQed  May  20,  1881.] 
No.  6844. 
RAVENTAS  et  al.,  Appellants,  vs.  GKEEN,  ] 

Obowino  Cbop — Attachmsht — MoBTOAQE.  A  growing  crop 
of  attachment.  Personal  property  not  capable  of  man 
possession  of  the  attachment  debtor,  is  subject  to  att 
lien  of  an  attachment  on  a  growing  crop  operates  a{ 
qnent  mortgagee,  with  notice  of  the  attachment. 

Appeal  from  the    Twelfth   District    Court, 
County. 

Fox  dt  Boss  and  D.  M.  Ddmas,  for  appellants. 
Kincaid  dt  Spencer,  for  respondent. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

.  One  McClellan  had  leased  a  tract  of  land,  on  w 
growing  a  crop  of  unripe  grain.  An  action  was 
against  him  for  the  recovery  of  a  money  demanc 
action  a  writ  of  attachment  was  issued  and  le 
Sheriflf  on  the  growing  crop.  Afterwards  Mc< 
cuted  to  the  assignor  of  the  plaintiffs,  who  had 
the  attachment,  a  chattel  mortage  on  the  crop, 
crop  matured  the  Sheriff,  holding  the  writ,  rea 
subseq  uently,  under  an  execution  issued  in  the  ac 
McClellan,  sold  it.  The  present  action  is  broi 
holders  of  the  chattel  mortgage  to  recover  of  de 
crop  or  its  value.  It  is  contended  by  the  appelb 
iiSa  in  the  Court  below — ^first,  that  an  unripe  gi 
is  not  the  subject  of  attachment;  second,  if  so 
was  no  valid  attachment  in  this  case;  and,  third, 
be  true,  that  the  lien  of  the  attachment  was  abar 
There  is  no  doubt  that  an  unripe  growing  crop 
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dity.  It  is  property  subject  to  attachment.  (Code  of  Civil 
edure,  See.  541.)  And  is  personal  property.  (Civil  Code, 
2955;  Davis  vs.  McFarlane,  37  Cal.  638.)  And  it  is 
mal  property  not  capable  of  manual  delivery.  (Darns 
fcFartane,  supra,  and  authorities  there  cited.) 
ing  personal  property,  not  capable  of  manual  delivery, 
)eing  snbject  to  attachment,  how  is  it  to  be  attached? 
6  third  subdivision  of  Section  542  of  the  Code  of  Pro- 
*e,  it  is  provided  that  ''personal  property,  capable  of 
ml  delivery,  must  be  attachedbytaking  it  into  custody," 
n  the  fifth  subdivision  that  '*  debts  and  credits,  and 
pei^mnal  property,  not  capable  of  manual  delivery,  must 
Cached  hy  leaving  with  the  person  owning  such  debts, 
ving  in  his  possei^sion  or  under  his  control  such  credits 
ither  personal  property,  or  with  his  agent,  a  copy  of 
rit  and  a  notice  that  the  debts  owing  by  him  to  the  de- 
nt, or  the  credits  and  other  personal  property  in  his  pos- 
m  or  under  his  control,  belonging  to  the  defendant,  are 
led  in  pursuance  of  such  writ."  It  is  claimed  that  this 
ubdiviBion  does  not  apply  to  a  case  like  the  present, 
^  the  personal  property  not  capable  of  manual  delivery 
the  possession  of  the  defendant  in  the  attachment  suit. 
3  it  IB  true  that  the  statute  may  admit  of  that  construc- 
we  thiiti  it  ought  not  to  be  given.  The  purpose  oit  the 
^  wiis,  as  its  language  indicates,  to  declare  the  manner 
ich  property  subject  to  attachment  should  be  attached; 
with  respect  to  personal  property,  provides  that  such 
jrty,  when  capable  of  manual  delivery,  must  be  attached 
e  officer  taking  it  into  his  custody,  but  that  when  not  ca- 
of  manual  delivery,  must  be  attached  by  leaving  with  the 
n  having  it  in  his  possession  or  under  his  control,  or 
his  agent,  a  copy  of  the  writ  and  a  notice  that  it  is  at- 
d  in  pursuance  of  such  writ.  Personal  property  not 
)le  of  manual  delivery,  which  is  in  the  hands  of  the  de- 
nt to  the  attachment  suit,  is  as  much  liable  to  attach- 
as  if  in  the  hands  of  a  third  person.  Yet  we  are  asked 
^pellants  so  to  construe  Section  542  as  to  exempt  such 
)ity  from  attachment  when  it  is  in  the  possession  of  the 
dant  himself,  A  construction  which  would  lead  to  such 
lit  cannot  be  adopted . 

this  case  the  Sheriff,  by  levying  the  writ,  did  all  the 
squired  of  him.     Nor  was  there  any  abandonment  of 
jvy.     When  the  crop  matured  he  gathered  it  and  took 
o  his  actual  custody. 
igment  and  order  affirmed. 
)  concur:  McKinstry,  J.,  McKee,  J. 
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Department  No.  2. 


[Filed  May  24,  1881.] 

No.  7728. 

DE  CELIS  ET  AL.,  Respondents, 

vs. 

PORTER,   Appellant. 

Attachment — Tbustek — Tbust  Pbopkbty  Sale.    A  s&le  under 
proceedings  of  all  the  interest  of  a  trustee  in  real  properl 
pass  the  trust  property  nor  affect  the  rights  of  the  cestui  q' 

Appeal  from  Seventeenth  District  Court,  Los 
County. 

Oraves  d  Chapman,  for  appellant. 

Glasselly  Ghapnuin  &  Smiths,  for  respondents. 

By  the  Coubt: 

That  E.  F.  De  Celis  held  whatever  of  the  legal  ti 
premises  in  controversy  was  conveyed  to  him  by  Pi 
Maclay  in  trust  for  the  plaintiflFs,  is  beyond  questi< 
attachment  and  the  execution  sale  were  of  his  intei 
The  rights  of  the  plaintiffs  were  not  thereby  affected 

*i  Upon  a  sale  of  real  property  the  purchaser  is  su 
to,  ana  acquires  all  the  right,  title,  interest  and  < 
the  judgment  debtor  thereto."    (Section  700,  C.  C. 


Department  No.  1. 


[Filed  May  17.  1881.1 
No.  7430. 
THOMAS,  Appellant,  vs.  ANDEESON,  Respo: 

JUBIBDICnON  OF  SUPEBIOB  GoUBT — JoiNDEB — SeYSBAI.  ClAIMB  A 

— Amount  in  Gontbovebsy — Rewabd.  Several  and  distin 
by  yarions  defendants  to  pay  snms  of  money  as  a  reward  < 
f  er  jorisdiotion  on  the  Superior  Gourt,  if  neither  of  the  sam 
eqnals  the  amount  necessary  to  give  the  Gourt  jnrisdiotio] 
383  of  the  Gode  of  Givil  Procedure  only  permits  person 
liable  on  *<the  same  obligation  or  inptrument,  including  tb 
bills  of  exchange  and  promissory  notes/'  to  be  joined  as 
in  the  Superior  or  Justices'  Oourts,  as  the  amount  involTe 
jurisdiction  to  the  one  or  the  other  of  those  Gourts. 

Appeal  from  Superior  Court,  San  Bernardino  Con 

Boyer  dt  Bledsoe,  for  appellant. 

SaUerwhUe,  Waters,  Talbot  dc  Harris,  for  respondt; 
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McKiNSTRY,  J.,  delivered  the  opinion  of  the  Court: 
The   action  ia  to  recover  upon  the  published  notice  and 

0  m  i  se  s  f  oil  o  w  i  ii  g : 

*  *  We,  the  imdersigiied,  promise  and  agree  to  pay  the  sum 
fc  opposite  our  uamea  for  the  arrest  and  conviction  of  any 
rsori  who  Las,  witliiu  the  piiat  six  months,  maliciously  and 
th  intent  to  com  id  it  iiisoii,  burned  any  building  within 
3  town  of  San  Benianliuo.  or  who  may  in  the  future,  with 
cl  intent,  Bet  tire  to,  attempt  to  burn,  or  shall  burn  or  cause 
be  burned  nuy  buildiug  iu  the  limits  of  said  town. 

'**  John  Anderson ;8100; 

M.  JByrne 100; 

James  W.  Waters 100; 

Christian  Kurtz 100; 

J.  D.  Evans 100; 

W.Hurd... :.     5'J; 

H.  Conner 50; 

J.  C.  Peacock 50; 

Wra.  Farns worth 50; 

M.  Katz 50; 

J.   Meyerstein 25; 

H.  L.  Drew 25; 

L.  W.  Talbot 25; 

U.  U.Tyler 25; 

John  W.  Satterwhite. .     20; 

Legare  Allen 10; 

Ed.  Hall 10; 

W.  J.  Curtis 5; 

Wm.  Hawley ...       5."- 

'lie  promises  of  the  several  defendants  are  separate  and 
Unct.  No  one  of  the  defendants  promised  to  pay  more 
a  $100,  Neither  the  District  nor  Superior  Court  had 
isdiction. 

action  383*  of  the  Code  of  Civil  Procedure  does  not 
aorize  this  aetion,  but  ouly  permits  persons  severally 
le  upon  **  the  same  obligation  or  instrument,  including 
parties  to  bilk  of  exchange  and  promissory  notes,"  to  be 
^d,  all  or  any  of  them,  as  defendants  in  the  Superior  or 
tieea^  Court,  as  the  arooniit  involved  may  give  jurisdic- 
j   to  the  one  or  the  other  of  these  Courts. 

1  PetJpfe  vs.  Love,  25  CaL  520,  each  of  the  defendants 
ln»t  whom  the  jtidgment  was  rendered  was  **  liable  "  in  & 

exceeding  I3UL), 
tidgment  iilfirmed. 
ro  concur:  McKee,  J-,  Ross,  J. 
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[FUed  June  1,  1881.] 
No.  7663. 
BURKE,  Petttioneb,  vs.  BADLAM,  Res 

DoxTBLB  Taxation — Constitution — Mandate — Stock — Sto< 
IN08  Banks — DKPosiT.i — Depositors— Coupobations 
CHisE — Ckbtificatk — Shabks— Tbitstee.  The  Cons 
rec^uire  or  authorize  double  taxation,  but  clearly  forbj 
a  corporation  for  all  of  the  property  of  every  kind 
eluding  its  franchise,  and  individual  stockholders  fc 
shares  of  stock  held  by  them,  is  double  taxation.  To 
banks  all  of  their  property,  including  all  moneys  dep 
by  depositors,  and  also  to  the  depositors  the  respecliv 
deposited  by  them,  is  double  taxation.  If  all  the  cc 
of  a  corporal  ion,is  assessed  to  it,  and  (he  tax  thereon 
taxing  the  same  property  twice  to  impose  a  tax  upon 
for  the  proportionate  amount  of  shiires  held  by  each 
rights  of  a  stockholder  are  confined  to  the  property 
poration.  The  stock  of  a  corporation  consists  of  i 
such  other  property  as  the  corporation  may  own.  Whi 
and  other  property  is  assessed,  the  stock  is  assessed, 
erty  of  a  corporation  is  assessed  to  it  and  the  tax  p2U( 
by  the  stockholders.  The  property  of  a  corporutioi 
trust  for  the  stockholders,  who  are  the  beneficial  owi 
portion  to  the  amount  of  shares  held  by  each.  The 
power  to  declare  that  property  held  in  trust  shall  b 
trustee.  The  ordi^ry  relation  of  debtor  and  credit 
between  a  savings  bank  and  a  depositor.  To  tax  a  po 
erty  in  the  State  more  than  once  would  not  be  taxing 
in  the  State  in  proportion  to  its  value,  ns  requir< 
Article  XIII,  of  the  Constitution.  In  the  absence  of 
contrary,  the  presumption  is  that  an  officer  h.is  or 
official  duty. 

Winans,  Bergin,  Newlands,  Campbell,  Tdbi^i,  a 
for  respondent. 

Ii'eha7ie,  for  petitioner. 

• 

Ross,  J.,  delivered  the  opinion  of  the  Court 

In  this  case  we  are  asked  by  the  petifiouei 
himself  to  be  a  taxpayer  of  the  City  and  County 
Cisco,  tu  grant  a  writ  of  mandate  compelling  tl 
the  said  city  and  county  to  assess,  upon  the  as 
thereof^  to  various  holders  of  certificates  of  st< 
corporations,  the  respective  shares  held  by 
assess  the  various  depositors  in  various  satin 
respective  sums  of  money  deposited  by  them. 
Assessor  has  or  has  not  assessed  to  the  respec 
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8  all  of  tbeir  property  of  every  character,  and  to  the  re- 
stive savings  banks  all  of  theirs,  including  all  moneys 
osited  with  tbem,  does  not  appear  from  the  petition;  but 
lie  Legislature  has  requirea  the  Assessor  to  do  these 
igHj  we  must  presume  that  he  has  or  will  perform  his  duty 
ills  respect  in  dne  time. 

he  ckim  of  p  .titioner,  however,  we  understand  to  be 
:  That  the  Assessor  must  assess  to  the  ^respective  cor- 
Ltions  all  of  thoir  property  of  every  kind,  including 
r  franchise,  and  to  the  individual  stockholders  thereof 
respective  sluiies  of  stock  held  by  them;  and  must  assess 
le  respect  ive  savings  bank  all  of  their  property,  including 
aoneys  deposited  with  them  by  depositors,  ana  also  to  the 
vidual  depositors  the  respective  sums  of  money  so  de- 
ted  by  them. 

this  would,  in  effect,  be  assessing  the  same  property 
e  for  the  same  tax,  it  cannot  be  done.  The  Constitution 
he  State  does  not  require  or  authorize  double  taxation. 
:he  contrary,  its  language  clearly  forbids  it.  Thus:  "All 
mvij  ill  the  State,  not  exempt  under  the  laws  of  the 
ted  States,  shall  be  taxed  in  proportion  to  its  value,  to 
uscertained  as  provided  by  law.'  (Section  1,  Article 
[.)  To  tax  a  portion  of  the  property  more  than  once 
Id  certainly  not  be  taxing  all  of  it  in  proportion  to  its 
e. 

mortgage  or  trust  deed  securing  a  debt  is,  under  the 
stitution,  to  be  deemed  and  treated  as  an  interest  in  the 
>erty  affected  thereby,  and  assessable  to  the  owner.  The 
>erty  itself  is  also  to  be  assessed  to  its  owner;  but  to  pre- 

what  would  otherwise  be  double  taxation,  the  Constitu- 

requires  that,  in  making  the  assessment,  the  value  of 
security  shall  be  deducted  from  the  value  of  the  incum- 
id  property.  (Sec.  4,  Art.  XIIL)  So  in  the  case  of 
its,  not  secured  by  mortgage  or  trust  deed,  the  Legisla- 

may  provide  that  there  shall  be  deducted  therefrom 
ts  due  to  bona  fide  residents  of  the  State.  Not  only  does 
language  of  tlie  Constitution  neither  require  nor  permit 
ble  taxation,  but  we  think  it  may  be  safely  said  that 
ber  the  framers  of  the  instrument  nor  those  who  ratified 
er  supposed  that  under  its  provisions  there  could  be  any 
I  thing;  for  both  in  the  debates  on  the  floor  of  the  Con- 
ion  which  framed  it,  and  in  the  arguments  of  those  who 
jcated  its  adoption  before  the  people,  are  to  be  found  re- 
ed disclaimers  of  any  such  intention. 
at  the  importiiut  question  remains,  would  what  the  peti- 
er  asks  to  have  done^  be,  in  effect,  assessing  the  same 


674 


The  Pacific  Coast  Law  Journal. 


L 


property  twice  for  the  same  tax  ?  The  section  c 
tution  which  declares  that  all  property  in  the  i 
empt  under  the  laws  of  the  United  States,  shal 
proportion  to  its  value,  to  be  ascertained  as  pro^ 
also  declares:  **  The  word  *  property'  as  used  i 
and  section  is  hereby  declared  to  include  moi 
bonds,  stocks,  dues,  franchises,  and  all  other 
things,  real,  personal  and  mixed,  capable  of  pi 
ship;  provided  that  growing  crops,  property  use 
for  public  schools,  and  such  as  may  belong  tc 
States,  this  State,  or  to  any  county  or  municipa 
within  this  State,  shall  be  exempt  from  taxation, 
lature  may  provide,  except  in  the  case  of  credit 
mortgage  or  trust  deed,  for  a  deduction  from  en 
due  to  bona  fide  residents  of  this  State." 

Now,  what  is  the  stock  of  a  corporation,  but 
— consistiug  of  its  franchise  and  such  other  pre 
corporation  may  own?  •  Of  what  else  does  its  si 
If  all  this  is  taken  away  what  remains  ?  Obvioi 
When,  therefore,  all  of  the  property  of  the.  cc 
assessed — its  franchise  and  all  of  its  other  prop 
character — then  all  of  the  stock  of  the  corporate 
and  the  mandate  of  the  Constitution  is  compliec 

Eroperty  is  held  by  the  corporation  in  trust  fc 
olaers,  who  are  the  beneficial  owners  of  it  in 
portions  called  shares,  and  which  are  usually  e 
certificates  of  stock.  The  share  of  each  stockl 
doubtedly  property,  but  it  is  an  interest  in  the  i 
held  by  the  corporation.  It  is  his  right  to  a  p 
share  of  the  dividends  and  other  property  of  th< 
— nothing  more.  When  the  property  of  the  c^ 
assessed  to  it  and  the  tax  thereon  paid  who  bu 
holder  pays  it.  It  is  true  it  is  paid  from  th< 
the  corporation  before  the  money  therein  is  divi 
substantially  the  same  thing  as  if  paid  from  tl 
the  individual  stockholders.  To  assess  all  of  i 
property  of  the  corporation,  and  also  to  assess  i 
stockholders  the  numbey  of  shares  held  by  him 
manifest,  be  assessing  the  same  property  twice- 
aggregate  to  the  corporation — tlie  trustee  of  a 
holders;  and  again,  separately,  to  the  indiv 
holders  in  proportion  to  the  number  of  shares  I 
As  well  might  it  be  contended  that  the  property 
ship  should  be  assessed  to  the  firm,  and  in  addi 
interest  of  each  partner  in  the  firm  property  si 
sessed  to  him  individually.  If  I  have  an  interest  in 
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perfy,  my  interest  therein  is  property.  It  is  the  right.  I 
e  to  share  io  the  profits  and  property  of  the  firm  in  pro- 
tion  to  the  interest  I  own.  "But  my  property  rights  are 
fined  to  the  property  held  by  the  firm,  just  as  the  prop- 
'  rights  of  the  stockholder  in  the  corporation  are  confined 
he  property  held  by  the  corporation.  In  the  case  of  the 
tnership,  take  away  all  the  property  of  the  firm,  and  I 
B  no  longer  any  property  as  a  partner.  In  the  case  of 
corporatien,  take  away  all  of  its  property,  which,  it  must 
emembered,  includes  its  franchise,  and  the  shareholder 
onger  has  any  property.  The  cases  are  parallel.  If  in 
oue  ease  it  is  competent  to  assess  to  the  corporation  all 
be  propertjr  held  by  it,  and  to  the  individual  stockholders 
respective  interests  owned  by  each  therein,  so  must  it  be 
patent  to  assess  to  every  partnership  the  property  held 
ho  firm,  and  to  each  individual  partner  his  interest  there- 
It  is  clear  to  our  minds  that  in  the  one  case  the  partner, 
in  the  other  the  stockholder,  would  be  compellea  to  pay 
e  on  the  same  property,  which  is  neither  required  nor 
aitted  by  the  Constitution.  In  the  case  of  the  corpora- 
3  to  which  we  have  referred,  the  Legislature  has  declared 
all  of  the  property  held  by  such  corporations  shall  be 
saed  to  tUera.  It  has  not  attempted  to  exempt  any  prop- 
from  taxation  not  exempted  by  the  Constitution  itself, 
of  course  could  not  do  so  if  it  had.  It  has  only  said  that 
property  shall  be  assessed  to  the  corporation  and  shall 
be  again  assessed  for  the  same  tax.  This  it  had  the 
t  to  say.  {State  of  Maryland  vs.  C.  &  P.  R,  Co,,  40  Md. 
State  vs.  Brannan,  3  Zabriskie,  N.  J.,  485;  Angell  & 
!8  on  Corp.  460.)  In  the  case  of  the  savings  banks,  it 
declared  that  all  moneys  deposited  with  them  shall  be 
ased  to  the  banks  and  not  to  the  depositors.  These 
ers  are  held  by  the  banks  in  trust  for  the  depositors. 
if  Code,  Sections  517,  577;  Hillard  on  Taxation,  p.  31; 
\Hfigton  ys.  Savings  BarikSy  6  Otto,  388;  Colte  y&.  Society 
Samtigs,  32  Conn.,  173;  Bunnell  vs.  Savings  Society,  38 
a.  203;  Com.  vs.  People,  5  Allen,  428),  and,  if  assessed  to 
trtistee  and  also  to  the  cestuia  que  trust,  would  present  a 
r  case  of  double  taxation.  Between  the  bank  and  the 
>8itor  the  ordinary  relation  of  debtor  and  creditor  does 
exist.  (Civil  Code,  Sees.  517,  577,  1,912,  309,  579,  and 
lorities  supra,)  It  was  clearly  within  the  power  of  the 
islature  to  declare  to  whom  the  property  snould  be  as- 
ed. 

emnrrer  sustained  and  writ  denied, 
^e  concur:  Sharpstein,  J.,  McKee,  J.,  Thornton,  J. 
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CONCURRING  OPINIONS. 

I  concur  in  the  judgment,  and,  in  the  main, 
expressed  in  the  foregoing  opinion.  In  my  vi< 
it  18  not  necessary  to  decide  whether  the  Legis] 
the  present  Constitution)  haspower  to  impose -w 
called  ''double  taxation."  The  Constitution  « 
"stocks"  and  "franchises"  shall  be  includec 
*'  property,"  and  that  all  property  shall  be  taxed 
tion  to  its  value."  But  the  Constitution  does 
that  stocks  or  franchises  shall  be  twice  taxed, 
aggregate  value  of  all  the  shares  of  stock  is  taxe 
poration,  the  real  and  personal  property  and  th( 
ordinarily  included  in  the  tax;  certainly  whei 
franchise  and  other  property  are  taxed  to  the 
everything  required  by  the  Constitution  to  be  ta 
and  this  whether  one  of  these  subjects  of  taxat 
the  others  or  not.  The  statute  provides  that  sh 
shall  not  be  assessed  to  the  holders.  Why  she 
if  the  "  property  "  which  is  assessed  to  the  coi 
eludes  the  anticipated  profits  from  the  enjoy 
franchise,  and  all  other  elements  of  value  whic] 
value  to  the  shares  of  stock  ?  The  suggestion 
is  that  the  statute  is  unconstitutional  because 
provide  for  taxing  the  shares  of  stock  both  to  the 
and  to  the  individual  holders.  But  I  find  no  sucl 
the  Constitution.  I  think  the  demurrer  should 
because  the  scope  and  purpose  of  the  petitionei 
pel  the  Assessor  to  penorm  an  act  which  the 
does  not  command  and  which  the  statute  prohil 
son,  C.  J. 


4 


I  concur  in  the  views  of  Mr.  Justice  Boss  sc 
relate  to  assessments  to  savings  banks  and  depo 
in.  I  am  of  opinion  that  money  deposited  in  s£ 
should  be  assessed  but  once — either  to  the  bank 
positor,  and  not  to  both.  On  the  other  questioi 
the  case  (the  taxation  of  shares  of  capital  stock 
tions),  I  express  no  opinion:    Morrison,  C.  J. 

I  concur  in  the  views  expressed  by  Mr;  Justi 
cept  as  to  the  assessment  to  depositors  of  monej 
in  the  savings  banks  named  in  the  petition.  Up 
ject  I  express  no  opinion :    Myrick,  J. 
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[Filed  May  25,  1881.] 
No.  10,627. 
PARTE  STEFFANO  CASSINELLO,  on  Habeas  Corpus. 

JTAHCE— rOLIClS      PoWER — NuiSANCR — DuiffPINO      PlACE — CoNaTITUTION. 

The  ordin«mct?  pMsned  by  the  Board  of  Supervisors  of  .San  Francisco, 
**  no  perfwn  slmll  throw  into  or  deposit  npon  any  public  street,  high- 
way or  grounds,  or  upon  any  private  premises,  or  anywhere,  except 
iu  Bueh  I'bicf'B  II B  niiiy  be  designated  by  the  Superintendent  of  Public 
StrreiH  Mild  Hl^bwnjs,  any  glass,  broken  ware,  dirt,  rubbish,  garbage 
orfillh,"  is  pot  tjppres>ive,  uujust  or  unreasonable,  nor  opposed  to 
tilt!  provi(}ioii8  uf  t^t'Otious  1  and  21  of  Article  I  of  the  State  Constitu- 
tiotj.  The  Bofirrl  of  Supervisors  of  San  Francisco  have,  under  the 
Act  nf  It  art  b  25,  1HC3,  the  power  to  direct  the  summary  abatement  of 
nniHAucL'S,  in  the  exercise  of  the  police  power;  and  the  delegation  of 
such  power  1h  in  very  larf^e  and  general  terms  conferred  by  the  pro> 
vi^tious  of  Section  I,  Article  XI,  of  the  present  Constitution:  **  Any 
county,  ei*y.  etc..  may  make  and  enforce  within  its  limits,  all  such 
lociii,  poliL'4%  sanihiryand  other  regulations,  as  are  not  in  conflict  with 
general  Ihws.'*  The  complaint  against  the  petitioner  charged  that  he 
**dKl  willfully  mid  unlawfully,  throw  into  and  deposit  upon  certain 
liinds  at  Channel  iind  Fifth  streets,  in  said  city  and  county  (San 
Fratir  i*co).  n  luree  quantity  of  broken  ware,  dirt,  rubbish,  garbage 
and  filth;  ihe  siid  place  where  the  same  was  thrown  and  depostednot 
bein^  iL  place  deni^'Uftted  for  that  purpose  by  the  Superintendent  of 
Public  Streets  and  Highways  of  said  city  and  county":  Held,  suffi- 
cient. 

I-  D.  Spivah  and  M.  Mullany,  for  petitioner, 
).  L,  Smooth  contra. 

[qrrison,  C.  J.,  delivered  the  opinion  of  the  Court: 

>n  the  eighteentfi  of  July,  1880,  the  Board  of  Supervisors 
he  City  and  County  of  San  Francisco  passed  the  foUow- 
order: 

Hection  47.  No  person  shall  throw  into  or  deposit  upon 
public  street,  highway  or  grounds,  or  upon  any  private 
mises,  or  anywhere  except  in  such  place  as  may  be  desir- 
ed for  thnt  purpose  by  the  Superintendent  of  Public 
Bets  and  Highways,  any  glass,  broken  ware,  dirt,  rubbish, 
bilge  or  filth/*  and  the  penalty  prescribed  for  a  violation 
iie  order  was  a  fine  not  exceeding  one  thousand  doUars, 
imprisonment  not  exceeding  six  months,  or  both  such 
!  and  imprisonment. 

n   pursuance  of  the  above  order,  the  Superintendent  of 
b»!ic  Streets  and  Highways  designated  the  line  of  Sixth 
eet,  south  of  Channel,  as  a  **  dumping  place,"  or  place  of 
»08it. 
)n  the   second  day  of  February,  1881,  a  complaint  was 
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filed  in  the  Police  Judge's  Court  of  said  city 
eliarging  that  the  petitioner  **  did  willfully  an< 
throw  into  and  deposit  upon  certain  lands  at  Chani 
streets  in  said  city  and  county,  a  large  quantit 
ware,  dirt,  rubbish,  garbage  and  filth;  the  said 
the  same  was  thrown  and  deposited  not  being  a 
Dated  for  that  purpose  by  the  Superintende: 
Streets  and  Highways  of  said  city  and  county."  < 
plaint  there  was  a  trial  and  conviction. 

It  is  claimed,  in  the  first  place,  that  the  foregoii 
is  insufficient,  and  that  it  charges  no  offense, 
it  is  very  clear,  however,  that  the  complaint 
petitioner  with  a  violation  of  the  order  of  the  Boa 
visors  referred  to  above;  and  the  only  remainin, 
lates  to  the  validity  of  that  order.  Numerous  o 
made  to  it,  such  as  that  it  is  oppressive,  unjust,  u 
and  also  that  it  is  unconstitutional. 

The  provisions  oi  the  Constitution,  which,  i1 
are  violated  bv  the  order,  are  Sections  1  and  21 
But  I  am  unable  to  discover  any  application  wl 
stitutional  provisions  referred  to  have  to  the  oi 
tion. 

The  objections  that  the  order  is  oppressive 
unreasonable  are,  in  my  opinion,  not  well  taken, 
rubbish,  garbage  and  filth  are  in  their  nature  ; 
too  plain  to  admit  of  controversy;  and  that  glass 
ware  can  be  very  easily  converted  into  nuisanc 
about  promiscuously,  is  equally  plain. 

By  the  Act  approved  April  25,  1863,  power 
upon  the  Board  of  Supervisors  **  to  authorize  ai 
summary  abatement  of  nuisances;  to  make  all 
which  may  be  necessary  or  expedient  for  the  pr< 
the  public  health  and  the  prevention  of  contagi( 
to  provide  by  regulation  for  the  prevention  and 
moval  of  all  nuisances  and  obstructions  in  the  st 
highways  and  public  grounds  of  said  city  and  ( 

But  the  delegation  of  police  power  to  the  Boa 
visors  by  the  Constitution  also  is  in  very  large 
terms.  Section  11  of  Article  XI  is  as  follows:  ** 
city,  town  or  township  may  make  and  enforc 
limits  all  such  local,  police,  sanitary  and  othe 
as  are  not  in  conflict  with  general  laws."  No  r< 
been  made  to  any  general  law  on  the  subject,  a 
aware  of  the  existence  of  any  statute  which  atte 
ulate  the  matter  now  under  consideration,  excei 
1863. 
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nkiog  of  the  police  power,  in  the  case  of  Commonwealth 
jei\  1  Cushixig,  85,  Shaw,  C.  J.,  says:  **  The  power  we 
to  is  rather  the  |>olice  power — the  power  vested  in  the 
atiire  by  the  Constitution  to  make,  ordain  and  estab- 

I  matrntT  of  wholesome  and  reasonable  laws,  statutes 
dinances,  either  with  penalties  or  without,  not  repug- 
0  the  Constitution,  as  they  shall  judge  to  be  for  the 
Lutl  welfare  of  the  commonwealth,  and  of  the  subjects 

same.  It  is  much  easier  to  perceive  and  realize  the 
ice  and  sources  of  this  power  than  to  mark  its  bound- 
\Y  prescribe  liraitH  to  its  exercise." 
Kedfield,  C,  J,,  delivering  the  opinion  of  the  Supreme 
of  Vennout,  in  the  case  of  Thorpe  vs.  The  Butland 
'urUngton  Railroad  Company,  27  Vermont,  149,  says: 
police  power  of  the  State  extends  to  the  protection  of 
es,  limbs,  healfh,  comfort  and  quiet  of  all  persons,  and 
otection  of  all  property  within  the  State." 
Supreme  Court  of  the  United  States,  in  the  Slaughter 
eases,  16  Wallace,  62,  uses  the  following  language: 
power  here  exercised  by  the  Legislature  of  Louisiana 
its  essential  nature,  one  which  has  been,  up  to  the 
t  period  in  the  constitutional  history  of  this  country, 
led  to  belong  to  the  States  however  it  may  now  be 
[)ned  in  some  of  its  details.  *  *  *  The  power  is,  and 
)e  from  its  %ery  nature,  incapable  of  any  very  exact  deti- 
or  limitation.  I^pon  it  depends  the  security  of  social 
the  life  and  health  of  the  citizens,  the  comfort  of  an 
ice  in  a  thickly  populated  community,  the  enjoyment 
'ate  and  social  life,  and  the  beneficial  use  of  property." 
arned  Judge  wan  here  speaking  of  the  Act  of  the  Leg- 
e  of  the  State  of  Louisiana,  passed  March  8,  1869, 
ning  and  regulating  slaughter  houses. 

II  content  myself  with  a  reference  to  one  additional 
ity  on  this  subject,  and  that  is  the  case  of  Ex  parte 
T  on  haheiui  corptfs,  reported  in  33  Cal.  279.  In  that 
le  petitioner  was  convicted,  in  the  Police  Court  of  the 
nd  County  of  Haw  Francisco,  of  keeping  and  maintain- 
ilaiight^r  house  within  certain  limits,  in  violation  of  an 
of  the  Board  of  Supervisors.  The  order  was  framed 
huance  of  the  Act  of  1863,  already  referred'  to.     The 

there  say :  ' '  By  its  first  section  the  Board  of  Super- 
of  the  City  and  County  of  San  Francisco  is  author- 
imong  other  things,  *to  make  all  regulations  which 
e  necessary  or  expedient  for  the  preservation  of  the 

health  and  the  prevention  of  contagious  diseases.* 
^     *    It  is  apparent  that  the  Legislature  could  confer 
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power  upon  the  Board  to  pass  the  order  if 
enacted  it  directly  in  the  form  of  a  statute  i 
stance.  The  real  question  to  be  determined,  th 
the  power  of  the  Legislature  to  legislate  a 
public  health  is  so  narrowed  by  constitutional 
it  cannot  regulate  the  business  of  slaughtering 
ulcus  towns  by  limiting  its  prosecution  to  pa 
ties  or  qaarters  therein.  We  must  hold  in 
power,  unless  its  unconstitutionality  is  clea 
vs.  Uildreth,  26  Cal.  162.)"  The  order  was  su 
Court,  and  the  prisoner  was  remanded. 

It  is  very  clear  to  me  that  the  authority  to 
now  under  consideration  was  vested  in  the  Be 
visors  by  the  Act  of  April  25,  1863.;  but  if  t 
room  for  doubt,  the  clause  in  the  Constituti 
Article  XI)  is  too  plain  to  admit  of  more  than 
tion:  **Any  county,  city,  town  or  township  i 
enforce  within  its  limits  all  such  local,  police 
other  regulations  as  are  not  in  conflict  with  j 
Here  we  have  the  authority  clearly  and  expre 
by  the  organic  law  of  the  State,  and  that  it  is 
red  will  admit  of  no  doubt. 

The  regulation  in  this  case,  instead  of  being 
reasonable  or  unjust,  was  a  wise  and  salutary  c 
to  promote  the  welfare  and  best  interests  of 
was,  in  its  nature  and  purpose,  a  salutary  poll 
designed  to  protect  the  safety  and  health  of  ti 
of  the  city  of  San  Francisco. 

The  writ  is  dismissed  and  the  petitioner  ren 


In  Bane. 


[Filed  May  27,  1881.] 
No.  7760. 
FOX,  Bespondent,  vs.  LINDLEY,  Af 

SHOBT-HAim     BePOBTBBS  —  FbKS-^  JUSTICES '     COUBT  —  Ma 

Tbeasubkb — Cbbtificatb.  Short-haud  reporters  a 
fees  under  Section  869  of  the  Penal  Code,  as  amend 
for  services  rendered  before  a  Justice  of  the  Peace, 
mitting  magistrate.  Mandamus  will  not  lie  to  a  Cc 
compel  him  to  pay  out  money  upon  a  certificate,  si 
of  the  Peace,  for  reporter's  fees,  under  Section  869  < 

Appeal  from  Superior  Court,  Los  Angeles  C 
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^knell  ii  White,  for  respondent. 
omas  B.  Broimi,  for  appellant. 

;Kee,  J.,  delivered  the  opinion  of  the  Court: 

is  is  an  appeal  from  an  order  for  a  peremptory  writ  of 
am  us  to  compel  the  Treasurer  of  Los  Angeles  County 
Y  the  respoiideiit  certain  fees,  for  taking  down  thetesti- 
and  proceedings  in  a  criminal  proceeding  before  a  Jus- 
i  the  Peace,  pursaant  to  the  provisions  of  Section  869 
a  Penal  Code,  as  amended  March  3,  1881. 
8  admitted  that  the  respondent  was  regularly  appointed 
B  Justice  of  the  Peace  to  perform  the  services  required; 
ihe  services  were  rendered;  and  that  the  committing 
strata  certified  thena  according  to  the  provisions  of  the 
But  when  the  respondent  presented  his  demand,  certi- 
ccording  to  law,  to  the  County  Treasurer  and  demanded 
sDt,  the  Treasurer  refused  to  pay,  not  because  for  want 
ids  in  the  Treasury,  but  because  the  demand  itself  was 
Lthorized  by  law. 

this  it  is  answered  that  subdivision  2  of  Section  869, 
Code,  providen  that  **  the  reporter's  fees  shall  be  paid 
f  the  treasury  of  the  county,  or  the  city  and  county, 
s  certilicate  of  the  committing  magistrate."  But  are 
es  allowed  by  law  to  short-hand  reporters  appointed 
the  provisions  of  Section  869  of  the  Penal  Code?  If 
16  Treasurer  cannot  be  compelled  to  pay  the  demand 
I  respondent  J  for  it  is  made  his  duty  to  **  disburse  the 
^  moneys  only  on  county  warrants  issued  by  the  County 
3r,  based  on  orders  of  the  Board  of  Supervisors,  or  as 
rise  provided  by  law."  (Subdivision  6,  Section  4144, 
Jode.)  Now  the  law  under  which  the  respondent  was 
ited  did  not,  in  any  of  its  provisions,  prescribe  any 
>  reporters  for  services  rendered  under  it;  nor  did  it 
nze  the  magistrate  who  appointed  the  reporter  to  fix 
es  or  compensation  to  which  he  might  be  entitled  for 
rvices.  In  fact  there  is  no  law  at  all  which  allows 
or  fees  to  short-hand  reporters,  except  it  be  Section 
'  the  Political  Code,  which  provides  a  salary  for  the 

Praphic  reporter  of  the  Supreme  Court,  and  Section 
the  Code  of  Civil  Procedure,  which  prescribes  the 
nsation  or  fees  to  which  reporters  are  entitled  for  ser- 
-endered  in  the  trial  of  civil  actions  and  proceedings, 
iminal  cases,  in  Courts  of  record.  But  those  sections 
o  application  to  short-hand  reporters  generally.  Sec- 
r4  of  the  Code  of  Civil  Procedure  applies  only  to  offi- 
sporters  appointed  by  Superior  Courts,  ana   acting 
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under  their  oath  of  office,  in  accordance  with  i 
of  Sections  272  and  273  of  that  Code.  There 
Section  869  of  the  Penal  Code  which  authori 
appointed  under  it  to  charge  for  his  services 
as  are  iiHowed  by  hiw  to  official  reporters  of  Co 
Nor  is  there  anything  which  authorizes  a  conii 
trate  to  tix  his  fees  or  compensation  according 
ard,  or  at  all. 

In  tlie  absence  of  any  law  prescribing  the  J 
respondt  nt  was  entitled  to  charge  for  his  ser 
titicate  of  the  magistrate  that  the  services  were 
not  constitute  a  demand  upon  the  County  T 
the  Treasurer  was  bound  in  law  to  pay. 

Judgment  and  order  for  a  peremptory  manda 
We  concur:   Myrick,  J.,  floss/ J.,  bharpste 
son,  C.  J.,  Thornton,  J. 


In  Bane. 


[Filed  May  24,  1881.1 

No.  7806. 

BARTHOLD  et  al.,  Petitioneb 
vs. 
SULLIVAN,  JuDOE  of  the  Superior  Co 
Eespondent. 

Manpimus— Execution — Appeal — Bond— Practioe.  Ma 
lie  ti>  compel  the  Judge  of  the  Court  be'ow  to  fit 
bond  to  stay  proceediugs  pendiug  nn  appeal'from  a: 
Mtitoi  execution  upon  a  judgment  in  ejectment,  ai 
appealing  that  the  judgment  upon  which  auch  wri 
bad  already  been  affirmed  by  the  Supreme  Court. 

By  til©  Court: 

The  petition  in  this  cause  «hows  that  the 
properl}'  issued  in  Charles  McLaughlin  vs.  He< 
and  AUhtI  Barthold.  This  writ  was  issued  t 
meDt  had  been  aiBnned  on  appeal.  We  cann< 
Judge  of  the  Superior  Court  of  the  City  and  ( 
Francisco  has  denied  any  right  to  which  the  \ 
entitled,  or  that  he  has  failed  to  perform  any 
law  enjoins  upon  him  as  a  duty  resulting  froi 
which  lie  is  the  incumbent.  The  petitioners  si 
for  their  application  for  a  writ  of  mandate.  I 
denied,  and  the  proceedings  dismissed. 
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Department  No.  2. 


[FUed  May  31,  1881.1 

No.  7115. 

STEINBACH  et  al.,  Respondents, 

vs. 

NORWOOD  et  al.,  Appellants. 

ITT— Tbubt  Deed— Agbbbmbnt.  Ejeotmeut  by  plaintiflfs.  The  latter 
itv  TiUAtvi*ti.  aud  the  rights  of  the  pirtien  defemlaut  depended  upoa 
e  a^eement  fnUowing:  '*S:iid  Trustees  ahall  Bell  to  Mahlou  Thome 
id  BQi'b  nine  other  persons  as  he  may  iu  writing  ddsiguate,  within 
t  montbH  after  Baid  Trustees  shall  hive  notified  him,  siid  Thome, 
at  they  bnv*!  fixed  the  prices  at  which  they  will  commeuce  selling 
:f  lotH  and  Hiibdivisions  of  said  lands,  or  certain  portions  thereof, 
icb  of  Haiti  lutg  or  Kubdivisions  as  he  or  either  of  them  desire  to 
ircbaiie.  not  exceeding  to  each  one  respectively  the  value  of  three 
onnuDil  dollura  ($3,000),  gold  com,  as  s^  fixed,  or  as  may  be  fixed 
r  them  from  tmw  to  time  after  said  notification,  and  shall  accept,  in 
lymeiit  theft  fur,  notes  of  said  purchjisers,  secured  by  mortgage  on 
e  land  ho  t^r^kl  to  them  respectively,  the  piincipal  p.iyable  in  gold 
in  of  the  United  States,  on  or  before  April  1,  18S3,  bearing  int«rrest 

like  guld  coin^,  at  the  rate  of  ten  per  cent,  per  annum,  piyable 
tniiiiUy^  and  compounding  annually;  but  nothing  herein  contadned 
lall  prevent  miid  Trustees  from  selling  to  other  parties  all  or  any 
irtion  of  nmd  lands  after  the  expiration  of  ten  days  after  said  notifi- 
tion."  The  defendants  were  the  persons  designated.  i7e/d,  that  as 
ainti^s  were  to  subdivide  lands  and -fix  the  prices,  that  defendimts, 

tbey  wi^hrd  to  purchase  specific  tract :^,  miist  purchase  according  to 
B  price«  and  subdivisions  so  fixed  and  made. 

aal  from  the  First  District  Court  of  Ventura  County. 

\  Broctks,  for  respondents. 
lams  dc  IVilliama  and  A.  W. 

he  Court: 

was  ao  action  of  ejectment,  and  the  defense  was  that 
"endants  were  the  equiti^>le  owners,  and  were  entitled 
6  convejauces  of  specific  tracts  of  land  within  the 
tract  sued  for.  Their  right  depends  upon  the  proper 
iction  of  Article  VI,  of  the  declaration  of  trust  under 
plaintiffs  acquired  the  title,  which  article  is  as  follows: 
id  Trustees  shall  sell  to  Mahlon  Thorne  and  such  nine 
person!^  its  he  may  in  writing  designate,  within  six 
I  after  said  Trustees  shall  have  notified  him,  said 
i,  that  they  have  fixed  the  prices  at  which  they  will 
ince  sellin*^  the  lots  and  subdivisions  of  said  lands,  or 
I  portions  thereof,  such  of  said  lots  and  subdivisions 


Thompson^  for  appellants. 
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as  he  or  either  of  tbem  desire  to  purchase,  n( 
each  ODe  respectively,  the  value  of  three  th< 
($3,000)  gold  coin  as  so  fixed,  or  as  may  be 
from  time  to  time  after  said  notification,  and  ] 
payment  therefor  notes  of  said  purchaser 
mortgage  on  the  land  so  sold  to  them  respecti 
cipal  payable  in  gold  coin  of  the  United  State 
April  1st,  1883,  bearing  interest,  in  like  gol 
rate  of  ten  per  cent,  per  annum,  payable  anni 
pounding  annually;  but  nothing  herein  contai 
vent  said  Trustees  from  selling  to  other  pai 
portion  of  said  lands  after  the  expiration  of 
said  notification.** 

Plaintiffs  are  the  Trustees,  and  the  defen 
persons  designated.  The  Trustees  subdivid 
into  twenty-seven  parcels  or  subdivisions,  and 
to  each  parcel;  Subdivision  No.  1,  the  larger 
at  $100,000;  the  others  at  various  sums  down  t 
defendants  claim  the  right  to  take,  of  Subdii 
portion  to  each  in  such  measure  and  at  such 
the  portion  of  each,  respectively,  shall  be  $S 
that  the  portions  of  Subdivision  No.  1  wh 
selected  be  set  off  to  them,  or  if  there  be  dc 
measurement  and  valuation,  the  Court  cause  i 
measured  and  valued. 

By  the  terms  of  article  six  of  the  declaratio 
Trustees  (plaintiffs)  were  to  subdivide  the  r 
prices;  they  appear  to  have  done  so;  and  it  se 
the  defendants,  if  they  wish  to  purchase  speci 
must  purchase  accoraing  to  the  prices  and  a 
fixed  and  made. 

Judgment  and  order  affirmed. 


FacetisB. 


J 


The  following  are  the  concluding  words  of  tl 
brief  in  a  suit  against  a  husband  for  goods  furn 
upon  his  credit: 

*'Sbe  [the  wife]  has  not  been  shown  to  be  a 
Bconder,  or  a  swindler,  and  the  presumption  is 
were  put  to  their  proper  use,  and  that  whenevc 
puts  his  arm  about  her  he  embraces  some  of  th 
when  he  slumbers  at  night  his  head  rests  on  a 
charged  in  this  bill,  and  figmished,  for  aught  th 
the  faith  and  credit  of  the  community  property.*' 


^uitw  €u^t  ^m  f  autnal. 


.  vn. 


June  18,  1881. 


No.  17, 


TO  OUR  SUBSCKIBEKS, 


f  mistake  we  have  mailed  or  deliYered  to  some  one  of  our 
^cribers  a  copy  of  the  Vol.  14,  American  Law  Review. 
grieat  favor  will  be  conferred  by  returoing  the  same  to  our 
B,  at  our  e^Lpensa,  and  receive  our  ihauks. 

Paoxfic  Coast  Law  JoubnaLj 

538  Sacramento  Street,  S.  F. 


Supreme  Court  of  California. 


Detabtment  No.  1. 


[Filed  May  20,  1881.] 
No.  6830. 
LE  CONTE,  EEsroNDENT, 

TOWN  OP  BERKELEY,  Appellant. 

TBinoN — MiNtBTKBiAi*  OFFICER.    TliG  wHt  of  prohibition  will  not  he 
lasued  agalnBi  the  acta  of  a  minttiC^rial  offic€r. 

ppeal  from  Fifteenth  District  Court,  San  Francisco. 

ihu  B.  Mhomi^  for  respondent. 
wk  &  Whitioortk^  for  appellant; 

Y  the  Court: 

writ  of  prohibition  does  not  run  to  a  ministerial  officer. 

acts  souglit  to  be  prulnbited  were  not  judicial  acts, 
efore  the  writ  of  prohibition  which  was  issued  in  this 

on  the  twenty-sixth  day  of  August,  1879,  was  improp- 
iseaed. 
dgment  reversed  and  cause  remanded. 
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In  Bane. 


[Filed  May  27,  1881.] 
No.  10,594 
PEOPLE,  Respondent,  ys.  NELSON, 

BuitoLABT —  Fblont—  Inpobmation—  Cbiminai.  Law —  E 
There,  is  no  such  distinctive  crime  as  felony, 
crimes,  any  one  of  which  is  a  felony.  An  infon 
must  allege  the  larceny  or  specific  felony  which  th 
to  commit.  Heldt  accordingly,  that  an  informatio 
crime. of  borglary  was  committed  as  follows:  The 
lawfully,  feloniously,  and  burglariously  did  forcibl 
of  one  A,  *  *  with  the  intent  then  and  there  to  co 
felony,"  etc.,  is  fatally  defective,  the  facts  state 
commission  of  a  public  ofifense.  An  information  v 
facts  sufficient  to  constitute  a  public  offense,  doe 
conform  to  the  requirements  of  the  Penal  Code,  ai 
such  last  ground  is  not  required. 

Appeal  from  Superior  Court,  Colusa  Count 

Attorney-General  Harty  for  Bespondent. 
Howard,  BurkhaUer,  and  Hatch,  for  Appelli 

Sharpstein,  J.,  delivered  the  opinion  of  th 

The  appellant  was  tried,  convicted,  and  s 
an  information,  of  which  the  following  is  a  a 

"T.  J.  Hart,  District  Attorney  for  said  Co 
State  of  California,  here  in  open  Court,  by  th 
filed  this  13th  day  of  September,  one  thousi 
dred  and  eighty,  informs  this  Honorable  S 
that  the  crime  of  burglary  was  committed  by  i 
Charles  Yickers,  and  James  Herbert,  as  foil 
Samuel  Nelson,  Charles  Yickers,  and  Jamc 
hereby  accused  by  the  said  District  Attor 
Goxmty,  of  the  crime  of  burglary,  committe 
day  of  August,  eighteen  hundred  and  eighty. 
County  of  Colusa,  and  State  of  California,  u 
niously,  and  burglariously,  did  forcibly  enter 
and  apartment  of  one  (jt.  W.  Miller,  with  t 
and  there  to  commit  the  crime  of  felony,  c 
form,  force,  and  effect  of  the  statute  in  such  ( 
provided,  and  against  the  peace  and  dignity  o 
the  State  of  California." 

This  appeal  is  from  the  jud^ent  and  the 
defendant  s  motion  for  a  new  trial. 

It  is  claimed  on  behalf  of  the  appellant 
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i  m  tb6  ioformation  do  not  constitute  a  public  offense. 
ej  do  not,  the  judgment  must  be  reversea. 
e  only  question  which  arises  upon  this  point  is  whether 
oformation  charges  the  defendant  with  the  commission 
e  crime  of  burglary.  The  Penal  Code  declares  that 
ry  person  who,  in  the  night  time,  forcibly  breaks  and 
s,  or  without  force  enters  through  aiiy  open  door,  win- 
or  other  aperture,  any  house,  room,  apartment,  or  ten- 
t,  or  any  tent,  vessel,  water  craft,  or  railroad  car,  with 
t  to  commit  grand  or  petit  larceny,  or  any  felony,  is 
rof  burglary/'     (P.  C,  459.) 

the  charge  in  the  information  that  the  accused  '*unlaw- 
feloniously,  and  burglariously  did  forcibly  enter  "  the 
>f  the  person  named,  "with  the  intent  then  and  there 
ramit  tlie  crime  of  felony,"  sufficient?  In  other* words, 
it  charge  the  commission  of  the  crime  burglanr  ? 
ere  is  no  such  distinctive  crime  as  felony.  There  are 
al  crimes,  any  one  of  which  is  a  felony.  These  are  all 
Bd  in  flie  Penal  (*ode.  When  it  is  said  that  a  person 
ommitted  a  felony,  it  is  equivalent  to  saving  that  ne  has 
litted  some  one  of  several  crimes.  A  charge  that  a 
111  entered  a  house  with  the  intent  to  commit  a  felony, 
1  be  supported  by  proof  that  he  entered  it  with  the  in- 
to commit  a  burglary,  because  a  burglary  is  a  felony. 
t  probably  never  occurred  to  any  one  that  a  charge  that 
son  had  entered  a  house  with  the  intent  to  commit  the 
i  of  burglary  would  be  sufficient,  or  that  a  conviction 
such  a  charge  could  be  sustained. 

e  only  material  difference  between  the  definition  of 
lary  as  given  by  Coke,  Hawkins,  and  Blackstone,  and 
pfiven  by  our  Code,  is  that  the  latter  makes  it  burglary 
ter  a  house  with  intent  to  commit  petit  larceny,  as  well 
felony, 

is  unnecessary  to  state  that  under  the  late  rules  applica- 
0  criminal  pleading,  this  information  would  have  to  be 
to  be  fatally  defective.  '*But,"  as  was  said  in  People 
'ainers  (14  Cal.  30),  '*our  statutes  have  relieved  the  ad- 
itration  of  criminal  law  of  a  good  deal  of  unnecessary 
tness  of  the  English  forms  of  criminal  pleading.  An 
iment  is  good  here  if  it  ^ve  a  statement  of  the  acts 
tituting  the  offense  in  ordinary  and  concise  language, 
in  such  a  mauoer  as  to  enable  a  person  of  ordinary  un- 
anding  to  know  what  is  intended.  It  must  be  direct 
certain  as  to  the  party  charged,  the  offense  charged,  and 
particular  circumstances  of  the  offense  charged,  when 
are  necessary  to  constitute  a  complete  offense. " 
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The  circumstance  that  the  accused  entered 
intent  to  commit  petit  larceny  or  some  felony,  i 
it  was  necessary  to  allege  in  this  information. 
•  essary  to  allege  an  intent  to  commit  a  specifi 
has  uniformly  been  held  that  where  an  mdici 
an  intent  to  commit  one  felony,  and  the  proof  i 
intent  to  commit  another  and  different  felony 
is  fatal.  But  if  the  allegation  of  this  infom 
cient,  it  would  seem  that  such  variance  might  I 
immaterial.  The  difference  between  being  mi 
wholly  in  the  dark,  in  regard  to  the  charge  whi 
cution  might  prove,  is  scarcely  appreciable. 

It  is  urged,  however,  on  behalf  of  the  Pec 
objection  could  only  have  been  taken  advants 
murreron  the  ground  that  the  information  **doe 
tially  conform  to  the  requirement  of  Sections 
952*'  of  the  Penal  Code,  and  that  by  failing 
that  ground  the  defendant  waived  the  object 
blush  that  appears  plausible  enough,  but  it  wil 
the  test  of  a  careful  examination.  An  indictm( 
ation  which  does  not  state  facts  suflBcient  tc 
public  offense  would  not  substantially  conform  t 
ment  of  those  sections;  and  yet  it  could  not  be 
objection  that  **the  facts  stated  do  not  consti 
offense"  would  be  waived  by  not  demurring  to 
tion  on  the  ground  that  it  did  not  substantial! 
thjB  requirement  of  those  sections.  And  we  i 
perceive  that  a  complaint,  which  substantially  ( 
^  the  requirements  ot  those  sections,  would  b( 
upon  any  ground.  If  the  facts  stated  in  this 
constitute  the  public  offense  of  which  the  d 
convicted,  the  judgment  ought  not  to  be  distur 
ground  which  we  are  now  considering.  But 
stated  do  not  constitute  a  public  offense,  the  ju 
be  reversed;  and  as  it  appears  to  us  that  the  d 
convicted  of  an  offense  with  which  he  was  not  c 
information,  it  follows  that  the  conviction  cannot 

A  large  number  of  exceptions  were  taken  tc 
charge,  and  instructions  by  the  Court,  which  w 
in  a  bill  of  exceptions  and  made  the  basis  of  a 
new  trial,  which  was  denied;  but  the  conclu8i( 
by  this  Court  renders  it  unnecessary  to  pass  up 

Judgment  and  order  denying  a  new  trial  i 
cause  remanded. 

We  concur:  Morrison,  C.  J.,  McKinstry,  J., 
Thornton,  J. 
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Department  No.  2. 


No.  7472. 
LTON  LAND  AND  WATEB  COMPANY,  Appellant, 

YS. 

P.  A.  RA.TNOR  BT  AL.,  Respondent. 

nci  —  Cboss-Complaint — Bspucation — Ambweb — Mobtqaoe — Deel — 
Frattd — Deckes.  No  replication  is  required  under  our  procedure. 
The  answer  to  a  cross-complaint  is  deemed  coutroyerted  by  the  op- 
posite party.  Matters  which  relate  to  and  are  connected  with  the 
nabject  of  the  action  are  the  proper  subject  of  a  cross-complaint.  Case 
ttati^  where  the  facts  show  a  plain  and  palpable  fraud  by  plaintifif  on 
th^  tighUs  of  ciefendant,  and  show  that  defendant  is  entitled  to  haye 
an  infvtrtimeut  executed  by  him  declared  to  be  a  mortgage  simply,  and 
for  an  accounting.     Form  of  decree  in  this  case  giyen. 

[ipe&l  from  the  Eighteenth  District  Court,  San  Ber- 
ino  Countj- 

^mson  d:  WeHs^  Boyer  and  Estee  &  BoaU,  for  appellant. 
vm  &  Alkn,  and  LUtlepage  and  Bennett  &   Wigginton^ 

espondent. 

r  the  Court  : 

the  above  entitled  action  this  Court  doth  order  and  ad- 
Q  that  the  decree  of  the  Court  below  be  modified  so  as 
*ad  as  follows:. 

This  case  coming  on  to  be  heard  on  the  3d  day  of  April, 
»  before  the  Court  and  without  a  jury,  all  parties  v  in  in- 
it  being  represented  by  their  respective  attorneys,  and 
QQony  for  the  plaintiffs,  defendant  Kaynor,  and  for  Wm. 
lint^r,  J.  C.  reacock,  W.  R.  Fox,  James  Cameron  and 
rose  Hunt,  parties  impleaded  in  this  case,  and  each  and 
arties  having  rested  and  announced  to  the  Court  that 
had  no  further  testimony  to  introduce,  then  after  argu- 
;  of  counsel,  the  Court  being  fully  informed  upon  all 
8  made  by  the  respective  parties  hereto,  on  the  24th 
>f  October,  1879,  filed  its  findings  of  fact  and  conolu- 
E  of  law  in  the  premises. 

rheref ore,  pursuant  to  the  findings  of  fact  and  conclu- 
I  of  law  heretofore  filed  in  this  case: 
[t  is  ordered,  adjudged  and  decreed,  that  plaintiff  take 
tn^  in  this  action  and  that  the  injunction  heretofore 
d  m  this  case  be,  and  the  same  is  dissolved. 
it  is  further  ordered,  adjudged  and  decreed,  that  plaintiff 
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execute  to  defendant,  P.  A.  Baynor,  a  good  f 
vejance  to  an  undivided  four-seventbs  of  the 
and  water  rights  described  in  plain tifiTs  comi 
fendant  P.  A.  Raynor's  cross-complaint,  that 
undivided  four-sevenths  of  all  that  certain  pro 
in  the  county  of  San  Bernardino,  State  of  Cal 
Those  tracts  of  land  on  the  Bancho  of  San  Ber 
and  designated  on  the  plan  of  survey  of  said  J 
of  which  is  on  record  in  the  Becorder's  office  < 
as  lots  five  (5),  six* (6),  seven  (7),  eight  (8),  of 
eighty  (80),  also  the  whole  of  block  number  e: 
and  the  whole  of  block  number  eighty-two 
north  half  of  lot  eight  (8),  all  of  said  land  beinj 
acre  survey,  and  containing  fifteen  hundred  \ 
less;  also  lot  two  (2)  of  fractional  block  ei, 
save  the  two  acres  heretofore  conveyed  by 
school  lot;  also  the  entire  fractional  blocks  i 
(90)  and  ninety-one  (91),  being  about  four  hui 
acres  of  said  described  land  in  fractional  bio 
aforesaid  land  being  that  which  was  conveved  i 
to  P.  A.  Baynor,  W.  H.  Mintzer,  J.  C.  Pea 
brose  Hunt  by  deed  of  date  May  23,  1874,  an 
Book  '  O '  of  i)eeds  of  the  Becorder's  office  o 
page  290;  also  that  tract  of  land  on  the  Banch 
bounded  and  described  as  follows:  Commen( 
on  the  township  line  between  ranges  four  t 
twenty  chains  north  of  the  San  Bernardino  ba 
twenty  chains  north  of  the  corner  of  township 
one  south,  ranges  four  and  five  west;  thence 
twenty  chains;  thence  south  thirty-four  chains 
or  less,  to  the  southwestern  boundary  line  oi  tl 
Bancho;  thence  southeasterly  along  said  bouu 
point  forty  chains  east  from  the  aforesaid  towj 
tween  ranges  four  and  five,  as  aforesaid;  tlien( 
chains  to  a  stake  two  by  three  inches  thick  set 
chemise  brush;  thence,  continuing  north,  sixi 
mound  of  stone;  thence  west  twenty  chains  t< 
mound  of  earth;  thence  north  twenty  chains  t 
stone;  thence  west  twenty  chains  to  the  inter 
township  line,  aforesaid,  between  ranges  four 
thence  south  along  said  township  line  forty 
place  of  beginning;  containing  about  two  Ij 
being  the  same  land  conveved  to  Wm.  H.  1 
Baynor,  W.  B.  Fox,  Ambrose  Hunt,  J.  G. 
James  Cameron  by  John  Hancock  and  Marga 
their  several  conveyances  dated  April  22,  18' 
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;  also  mclnditig  all  rights  and  privileges  to  water  rising 
Sowing  on  said  Bancno  Muscupiabe,  and  all  appurten- 
9  appertaining  tO  the  property  last  described;  also  the 
w^ing  described  portions  of  th'e  said. Muscupiabe  Bancho 
eyed  to  P,  A.  Kaynor,  W.  H.  Mintzer,  J.  C.  Peacock, 
i  Fox,  Ai^abrose  Hunt  and  James  Cameron  by  Joseph 
ml,  by  conveyance  dated  June  29,  1875,  recorded  in 
^  '  K  *  of  Deeds,  page  166,  to-wit: 

[Commencing  at  a  point  sixteen  chains  fifty  links  north  of 
fom^mon  comer  of  township  one  (1)  north,  one  (1)  south, 
B  four  (4)  and  five  (5)  west,  San  Bernardino  meridian; 
je  running  east  twenty  chains;  thence  south  thirteen 
is;  thence  north  64°  15'  west,   twentj-two  chains  four 

to  the  place  of  beginning,  and  bemg  the  southwest 
ter  of  section  thirty-one  (31),  in  township  one  north, 
&  four  west,  according  to  the  subdivision  of  said  town- 

and  cont^iining  sixteen  acres  of  land,  more  or  less; 
ig  and  excepting  from  the  above  described  property  such 
ons  thereof  as  had  been  sold  and  conveyed  by  plaintiff 
the  said  P.  A,  Baynor,  W.  H.  Mintzer,  W.  B.  Fox,  Am- 
i  Hunt,  J,  C.  Peacock  and  James  Cameron,  to-wit:  Two 
jne-half  acres  of  said  land  conveyed  to  M.  A.  Murphy, 
tte  Heptemb(?r  11,  1877;  also  one  and  three-fourths  acres 
id  land  comoyed  to  A.  Thompson,  of  date  October  24th; 
one  and  three-fourths  acres  conveyed  to  J.  H.  Moulton, 
Lte  September  11,  1877;  also  ten  acres  of  said  land  con- 
1  to  B.  F,  Gamer,  of  date  November  20,  1877;  also 
)*100  acres  of  said  land  to  B.  F.  Qamer,  of  date  January 
878- 

Chere  shall  be  and  is  included  in  this  exception  aU  of  the 
e  described  lands  sold  by  the  aforesaid  Mintzer,  Fox, 
t,  Peacock  and  Cameron  subsequent  to  the  execution  of 
leed  of  the  r2th  of  October,  1875,  made  by  Baynor  to  the 
jsaid  Minfcaer,  Fox,  Hunt,  Peacock  and-  Cameron,  and 
of  said  landH  sold  by  the  plaintiff  since  the  execution  of 
leed  to  it  by  the  parties  just  named,  the  purchase  money 
1  of  which  Bale  or  sales  has  been  accounted  for  in  this 
n. 

[t  is  further  ordered,  adjudged  and  decreed,  that  upon 
re  of  plaintitr  herein  to  make  and  execute  to  defendant, 
*  Baynor,  a  good  and  sufficient  conveyance  to  him  of  the 
est  in  the  property  herein  decreed  to  be  conveyed,  after 
ty  days*  notice  and  demand  by  said  P.  A.  Baynor  upon  it, 
tiff,  to  so  execute  such  conveyance,  then  James  W 
g,  Esq.,  mav  make  and  execute  such  conveyance,  and  he 
reby   appointed  a  Commissioner  with  full  power  and 
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authority  to  make  such  conveyance  in  case  of  pi 
are  to  do  so. 

''It  is  farther  ordered,  adjudged  and  decreed, 
ant,  P.  A.  Ray  nor,  is  an  owner  of  an  undivided  i 
interest  in  the  contract  with  the  Western  I 
Company. 

''It  is  further  ordered,  adjudged  and  decreed, 
ant,  P.  A.  Raynor,  have  an*  recover  of  W.  H. 
R.  Fox,  J.  C.  Feacock,  Ambrose  Hunt  and  Jam 
the  sum  of  three  hundred  and 'fifty-three  70-100 
that  he  have  execution  therefor. 

"It  is  further  ordered,  adjudged  and  decreed, 
ant,  P.  A.  Raynor,  have  and  recover  of  the  ( 
and  Water  Company,  plaintiff  herein,  the  sum  o: 
sand  seven  hundred  and  ninety-five  64-100  dolli 
he  have  e:^ecution  therefor,  to  be  satisfied  out  oi 
property  held  by  said  plaintiff,  except  thd  four- 
terest  adjudged  to  be  conveyed  by  it  to  said  d< 
A.  Raynor,  and  that  said  P.  A.  Raynor,  defenda 
costs  herein  against  the  plaintiff  and  said  W.  H. 
C.  Peacock,  W.  R.  Fox,  Ambrose  Hunt  and  Jam 
taxed  at  four  hundred  and  four  and  95-100  dolla 
execution  therefor." 

And  as  to  all  other  matters  that  the  decree 
and  that  the  order  denying  a  new  trial  be  also  a1 

This  Court  doth  further  order  that  this  decree, 
be  reiaitted  to  the  Court  below,  which  Court  is 
enter  it,  on  its  records  as  the  decree  in  this  cau£ 
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[Filed  May  31,  1881.] 
No.  7472, 

COLTON  LAND  AND  WATER  COMP 
vs. 
P.  A.  RAYNOR,  ET  AL., 

Thornton,  J.,  delivered  the  opinion  of  the  C< 
A  demurrer  on  various  grounds  was  interp 
amended  cross-complaint  of  Raynor.  We  hav 
this  cross-complaint  carefully,  and  we  cannot  ^ 
error  in  the  Court's  overruling  the  demurrer  to  i 
a  case  clearly  demanding  the  interposition  of  the 
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t  is  objected  that  the  evidence  allowed  in  regard  to  Ex- 
it B  was  improperly  admitted.     The  paper  referred  to  is 

hese  words : 

'For  value  received,  I  hereby  sell  and  assign  to  Wm. 
Miotzer,  J.  C.  Peacock,  W.  E.  Fox,  and  James  Cameron 
m J  right  and  interest  in  the  within  instrument  and  con- 
it.  "P.  A.  Eaynor. 

' February  25,  1876." 

^lie  instrument  and  contract  referred  to  in  this  Exhibit  B 
I  one  executed  by  the  aforesaid  Mintzer,  Peacock,  Fox, 
I  Cameron  with  one  Ambrose  Hunt,  by  which  they  agreed 
econvey  to  Baynor,  on  conditions  therein  named,  certain 
ds,  water  rights  and  privileges  which,  on  the  previous 
,  had  been  conveyed  by  Eaynor  to  the  parties  just  above 
aad.  In  Raynor's  cross-complaint  the  facts  in  relation  to 
two  papers  last  named  were  set  forth,  and  he  claimed 
t  they  were  but  a  mortgage.  On  this,  issue  was  joined, 
1  the  above  named  Mintzer,  Peacock,  Fox,  Cameron,  and 
Dt,  in  their  answer  to  the  cross-complaint,  set  up  this  last 
er  (Exhibit  6)  as  an  absolute  conveyance  to  them  by 
rnor, 

he  defendant  Baynor  was  asked  if  any  consideration  was 
1  to  him  by  the  parties  to  whom  this  paper  was  executed. 
this  Rajnor  answered  "No."  The  testimony  was  objected 
*n  the  ground  that  the  consideration  was  not  denied  in 
pleadings.  The  Court  overruled  the  objection,  and  there 
an  exception. 

Th&i  force  there  can  be  in  this  objection  we  cannot  per- 
e.  The  paper  was  only  set  up  in  the  answer  to  the  cross- 
i^laint,  at  which  sta^e,  under  our  system,  the  pleadings 
dioate.  No  replication  is  required  by  our  law  of  pro- 
ire.  What  op|)ortunity  did  Riaynor  have  to  set  up  the 
t  of  consideration  in  a  pleading?  He  was  not  called  on 
llowed  to  reply  to  the  answer  in  which  this  document 
made  its  appearance.  But  what  the  defendant  could 
do  by  an  actual  pleading,  the  law  does  for  him  under  the 
clause  of  Bection  462  of  the  Code  of  Civil  Procedure — 
e  statement  of  any  new  matter  in  the  answer,  in  avoid- 
I  or  constituting  a  defense  or  counter-claim,  must,  on  the 
,  be  deemed  controverted  by  the  opposite  party-"  This 
always  been  regarded  as  allowing  a  plaintin,  in  reply  to 
I  new  matter,  to  introduce  on  the  trial  any  evidence 
;h  countervails  or  overcomes  it,  as  if  it  were  inserted  in 
plication  and  pleaded  with  all  the  precision  and  fullness 
jh  tlie  strictest  rules  of  law  ever  required.     (Curtm  vs. 
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Spraguey  49  Cal.  301.)    The  same  role  applies 
to  the  cross-complaint.     (C.  C.  P.,  Section  44S 

There  is  no  error  in  the  ruling  referred  to. 
ness  and  due  execution  of  the  instrument  was 
peached  by  the  evidence  admitted. 

We  see  no  ground  for  the  criticism  made  1 
appellant  as  to  finding  fifteen.  The  words  ^ 
in  question, '^  in  the  finding,  are  explained 
finding  by  reference  to  Exhibit  B  to  the  crosi 
defendant  Saynor.  This  Exhibit  B,  which  h 
Mintzer,  Peacock,  Fox,  Hunt,  Cameron  and 
plaintiff,  is  a  conveyance  of  the  property  refc 
nnding,  which  is  described  as  being  certain 
such  portions  thereof  as  have  been  heretofore 
veyed  by  the  grantors  or  their  predecessors  in 
such  parcels  as  are  held  and  owned  by  an; 
grantors  separately."  As  we  read  the  finding* 
ance  to  plaintiff  (Exhibit  B),  is  incorporated  v 
as  if  the  whole  description  were  inserted  with  i 
referred  to.  We  cannot  therefore  see  any  soui 
above  stated  criticism  of  the  finding. 

The  sixth  conclusion  of  law  is  expressed  in 
lan^age,  in  which  it  is  held  that  Baynor*is  ei 

1)laintiff  convey  to  him  an  undivided  four-se 
and  conveyed  by  Baynor  to  Mintzer  and  o 
Kaynor-Boe  deed  of  the  12th  of  October,  1876 
mortgage.  But  certainly  the  Court  did  not  i 
the  plaintiff  convey  the  parcels  of  land  which  it 
.  conveyed,  and  if  it  did  so  intend,  no  title  to 
would  pass  under  the  decree  or  any  conveyance 
suance  to  it.  But  when  we  come  to  the  decn 
ceptions  are  mentioned,  out  of  the  lands  dii 
decree  to  be  conveyed  by  plaintiff  to  Baynor 
might  have  determined,  or  had  ascertained  by  : 
specific  lots  of  land  remaining  unsold,  and  deci 
lots  be  conveyed  to  Baynor;  but  we  cannot 
appellants  are  prejudiced  by  the  decree  as  dn 
more  can  pass  oy  any  deed  made  under  it  than 
unsold. 

The  items  of  expenditure  (in  finding  18)  on  i 
veyed  to  the  Western  Development  Company,  an< 
profits  thereof,  did  not  enter  into  the  accoui 
there  was  no  en'or  in  the  Court  in  excluding  sui 
the  account.  The  lands  referred  to  were  com? 
nor  and  his  co-tenants  to  the  W.  D.  Companj 
the  Baynor-Boe  deed.    The  interest  of  !Etayn 


/  - 


The  Paoipio  Coast  Law  Journal. 


595 


t  with  the  W.  D,  Company  was  conveyed  to  Mintzer  and 
jrs,  but  this  was  a  different  matter  from  the  lands  con- 
^  to  this  company.  This  contract  is  as  follows :  The 
D.  Company  covenanted  to  and  agreed,  in  consideration 
I  conveyance  to  it  by  Raynor,  Mintzer,  Peacock,  Fox, 
leroo,  and  Hunt,  of  604  acres  of  land,  a  portion  of  the 
Bernardino  Ranch,  for  town  site  purposes,  to  pay  to 
parties,  just  above  named  (Baynor  and  others),  in  auar- 
f  paymeots,  one-half  of  tHe  net  proceeds  of  the  sale  of 
on  the  town  site  located  on  the  tracts  conveyed  to  said 
pany;  it  being  however  agreed  that  the  actual  cost  of 
ays,  map-making,  publishing,  advertising  and  printing, 
i  sums  paid  for  taxes  and  street  assessments  on  said  land, 
1  first  be  deducted  from  the  moneys  received  for  the  sale 
taid  lots,  the  balance  to  constitute  the  net  proceeds. 
jther  the  evidence  was  sufficient  to  justify  miding  18 
I  not  be  conaidered,  inasmuch  as  this  finding  relates  to 
sxpenditurea  and  rents  just  above  mentioned,  which  are 
rely  outside  of  any  issue.  These  matters  may  form  a 
of  a  settlement  of  accounts  between  the  parties  above 
tioned  (Raynor,  Mintzer  and  others),  and  the  W.  D. 
ipany,  but  we  cannot  see  that  they  come  into  this  ac- 
rt. 

be  position  that  the  judgment  rendered  in  this  action 
d  not  be  rendered  dn  the  pleadings  cannot  be  sustained. 
plaintiffs  complaint  agamst  Raynor  as  sole  defendant 
forth  that  it  is  and  has  been  a  corporation  ever  since  the 
day  of  January,  1877;  that  on  the  17th  day  of  April, 
i,  Raynor  and  Mintzer,  Peacock,  Fox,  Cameron  and  Hunt 
}  owners  as  tenants  in  common  of  certain  lands  situate 
an  Bernardino  county,  which  said  lands  were  incumbered 
*  mortgage  of  date  23d  of  May,  1874,  to  one  Conn  as  se- 
ty  for  the  payment  of  two  notes  for  $2,300  each,  one  ma- 
ig  on  the  11  til  day  of  December,  1874,  and  the  other  on 
llth  dav  of  December,  1875.  That  on  the  17th  of  April, 
i,  the  above-named  tenants  in  common  conveyed  a  part 
le  lands  first  above  mentioned  to  the  Western  Develop- 
t  Compay,  at  thesame  time  taking  back  theagreementhere- 
ter  mentioned  from  the  W.  D.  Company;  that  Raynor's 
rest  in  the  said  lands  is  a  four-sevenths  undivided  part, 
his  liability  in  regard  to  them  in  the  same  proportion; 
at  the  time  the  first  note  to  Conn  matured  all  paid  ex- 
p  Raynor,  who  has  never  paid  or  offered  to  pay  any  por- 
of  it;  that  on  the  12th  of  October,  1876,  Raynor  agreed 
onvey  to  his  said  co-tenants  idl  his  interest  in  said  lands 
everything  held  by  him  and  his  co-tenants  in  common. 


Mf 


-   t 


696 


The  Pacifio  Coast  Law  Journal. 


whether  real  or  personal,  including  the  interest 
in  common  with  the  co-tenants  above  named  h 
said  deed  and  agreement  with  the  W.  D.  Comp 
agreeing  to  assume  and  pay  off  all  the  amounts 
come  due  to  Conn;  and  thereupon,  in  order  to 
intention  of  the  parties,  Baynor,  by  Boe,  his  att 
executed  to  the  said  co-tenants  a  conveyance  of 
in  the  lands  aforesaid,  but  by  mistake  the  coi 
not  specifically  mention  the  interest  of  Baynoi 
agreement  with  the  W.  D.  Company,  as  was  inl 

{arties  to  have  been  done;  that  on  the  17th  da 
877,  the  said  co-tenants  other  than  Baynor,  wi 
Davis,  the  owner  of  a  mortgage  thereon,  convey 
tiff  all  the  property  above  described,  with  all  * 
in  the  agreement  with  the  "W.  D.  Company; 
grantors  performed  all  the  conditions  on  theii 
performed  in  the  contracts  and  transactions  I: 
and  Baynor;  that  Baynor  claims  that  he  has  a 
the  agreement  with  the  W.  D.  Company,  and 
portion  of  the  profits  received  and  to  be  receive 
and  that  he  also  has  some  interest  in  the  lands, 
etc.,  aforesaid,  and  that  he  is  insolvent.  The  } 
complaint  is  that  it  be  adjudged  that  Bajnor  hi 
title  in  and  to  any  of  the  property,  rights  o: 
aforesaid,  or  moneys  or  profits  to  be  received  fr 
Company,  and  that  plaintiff  is  the  sole  ownc 
above,  and,  "  if  the  Court  deem  it  Droper  thai 
ance  of  October  12,  1876  (called  nerein  the 
deed),  be  preformed  so  as  more  clearly  to  expr( 
tion  and  contract  of  the  parties  aforesaid,"  ai 
junction. 

The  defendant  Baynor,  by  his  amended  cro 
which  was  filed  against  plaintiff  and  Mintzer,  I 
Hunt  and  Cameron  (the  five  last  named  personi 
made  parties  to  the  action  by  order  of  the 
August  6,  1878),  set  up  certain  equities  agains 
just  mentioned,  which  entitled  him,  if  establisl 
against  the  parties  above,  to  relief,  to  an  acco 
reconveyance  of  the  lands  remaining  unsold  in 
interested.  These  matters  related  to  and  we 
with  the  subject  of  the  action  as  set  forth  in  tl 
and  were  the  proper  subject  of  a  cross-complai 
fected  the  property  to  which  the  action  related 
to  the  transaction  on  which  the  action  was  broi 
P.,  Sec,  442;  2  Daniells  Ch.  Prac.  1648  etseq 
Bem.  and  Bem.  Bights,  Sees.,  734  et  seq.,  74J 
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es  cited  in  notes;  Story's  Eq.,  Sec.  389  ei  seq.,  and  cases 
3d.)  The  Court  adjudged  that  these  equities  were  estab- 
led,  and  granted  the  relief  to  which  they  showed  Eaynor 
J  entitled.  In  effect,  the  Court  held  that  the  equities 
>ve  alluded  to  existed  in  favor  of  Eaynor  against  the 
ties  referred  to;  that  the  plaintiff  was  not  entitled  to  the 
ief  which  m  asked,  inasmuch  as  the  facts  set  forth  in  the 
ss-complaint  and  proved  by  the  testimony,  established 
lits  in  Eaynor  which  counter-vailed  any  claim  to  a  decree 
ich  the  plaintiff  ever  had.  That  the  matters  set  forth  in 
cross-complaint  justified  presort  to  such  a  remedy,  we  • 
not  see  any  room  for  doubt.  (See  the  works  just  above 
id  and  the  following  cases:  Leavemvorth  vs.  Parker,  52 
*b.,  132;  Gleason  vs.  Moen,  2  Duer,  639;  Bosion  8.  dc  W. 
h  V9.  Bull,  37  How.  Pr.,  299;  S.  C.  6  Abb.  N.  S.,  319;  1 
eeny  359.)  The  judgment  rendered  in  this  action  was*  a 
per  one  under  the  pleadings,  the  facts  alleged  having 
n  established  by  proof. 

Q  our  opinion  the  findings  are  sustained  by  the  evidence. 
iy  established  a  case  of  plain  and  palpable  fraud  on  the 
its  of  Eaynor,  attempted  to  be  carried  out  by  means  of 

cloaked  machinery  of  a  corporation — a  common  resort 
these  days  to  accomplish  a  fraud;  a  course  of  conduct 
eh  deserres  and  should  receive  on  every  occasion  when 
ppears  before  it,  the  rebuke  of  every  department  of  the 
rernment,  and  unstinted  public  and  private  censure  and 
damnation.  For  an  instance  of  such  an  att-empt  to  carry 
a  fraud,  see  IVardell  vs.  Union  Pacific  E.  E.  Co.,  recently 
ided  (Oct.  T.,  1880)  bv  the  Supreme  Court  of  the  United 
fees — opinion  per  Field,  J. 

Pe  find  no  error  for  which  the  ruling  of  the  Court  below 
aid  be  reversed;  but  the  general  language  of  the  decree 
uld  be  modified  so  as  to  add  to  the  exceptions  in  it  of 
is  not  to  be  conveyed,  the  following  words:  '* There  shall 
lod  is  included  in  this  exception  all  of  the  above  described 
Is  sold  by  the  aforesaid  Mintzer,  Fox,  Hunt,  Peacock, 

Cameron,  subsequent  to  the  execution  of  the  deed  of 
12th  day  of  October,  1876,  made  by  Eaynor  to  the  afore- 
l  Mintzer,  Fox,  Hunt,  Peacock,  and  Cameron,  and  such 
laid  lands  sold  by  the  plaintiff  since  the  execution  of  the 
d  to  it  by  the  parties  just  named,  the  purchase  money  of 
3f  which  sale  or  sales  has  been  accounted  for  in  this  ac- 
i.''  With  this  modification,  the  iudgment  being  other- 
s  correct,  is  affirmed,  as  is  the  order  denying  a  new  trial. 
^^e  concurs  Myrick,  J.,  Sharpstein,  J. 
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[FDed  May  31,  1881.] 
No.  7488. 
CHBISTT,  Bespondent.  vs.  FISHER,  A] 

Patent — ^Exeoutobs — LsaAii  Tttlb — Gonyetange — Tekait 
Ejectment — ^Dutt  op  Pabty  to  Pat  Taxsb— Pubchai 
SaiiB  fob  Taxes  on  His  Own  Pbopebtt.  A  patent  ; 
States  is  not  Yoid  because  issued  to  a  person  as  exec 
title  Tests  im  such  executor,  adi  as  to  a  conveyance  b 
terial  whether  he  executes  it  in  his  representati'v 
capacity.  A  tenanl^  in  common,  holding  an  undiTic 
tract  of  land  is  entitled  to  maintain  ejectment  for 
against  a  mere  trespasser  or  intruder.  A  party  wh< 
pay  a  tax  on  real  estate  cannot  strengthen  his  title 
the  tax  and  becoming  the  purchaser  at  the  sale  for  tii 

Appeal  from  the  Sixth  District  Court,  Sacraix 

Martin  dk  Jones  and  Gatlin  dk  Hamburger,  for  i 
Taylor  dk  Crossdt,  for  respondent. 

Morrison,  C.  J.,  delivered  the  opinion  of  the 
The  plaintiff  brought  an  action  of  ejectmei 
the  possession  of  certain  real  estate  in  the  tow 
described  in  the  complaint  as  lots  one  to  sixt 
ninety-seven;  and  fractional  lots  fifteen  and  six 
seventy-two,  and  obtained  a  judgment  therefor.- 
On  the  trial  of  the  case,  a  patent  for  the  la 
United  States  to  Halleck,  Peachy  and  Van  "W 
on  the  27th  day  of  June,  1864,  was  put  in  evi 

Plaintiff.  On  the  29th  day  of  July,  1857,  Hall« 
Tinkle  conveyed  block  ninety-seven  to  one  Gill 
and  on  the  same  day  they  conveyed  the  otl 
described  in  the  complaint  to  one  E.  D.  Hc^ 
said  Hoskins  on  the  1st  day  of  June,  1861,  sc 
veyed  the  property  purchased  bv  him  from 
Van  Winkle  to  said  Cole.  On  the  29th  day  o 
1875,  Cole  and  wife  conveyed  to  Henrv  Doni 
the  21st  day  of  May,  1877,  bonnelly  sold  and  < 
property  to  the  plaintiff  Christy.  Mere  we  hai/ 
deraignment  of  title  from  two  of  the  patentees  < 
States  Government  down  to  the  plaintiff. 

The  introduction  of  the  patent  in  evidence  i 
to  as  immaterial  and  irrelevant,  for  the  alleged 
the  parties  to  whom  the  patent  was  issued  we: 
to  be  the  heirs  or  executors  of  Joseph  L.  Folso 
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;  does  not  positively  appear  in  the  transcript,  that  the 
iot  was  to  them  as  executors,  but  they  described  them- 
es in  their  deeds  to  Cole  and  Hoskins  as  executors,  and 
circumstance  coupled  with  the  additional  fact  found  in 
objection  referred  to,  to-wit. :  thatittvcffi  not  shoum  that 
teere  exeeutorSj  may  justify  the  conclusion  that  the  patent 
to  them  as  executors.  !ror  the  purpose  of  this  opinion 
fill  therefore  assume  that  the  lands  in  controversy  were 
Dted  to  Halleck,  Peachy,  and  Van  "Winkle *a«  executors  of 
estate  of  Joseph  L.  Folsom,  deceased.  But  would  that 
IB  aBj  manner  aflfect  plaintiff's  title? 
I  th©  case  of  Bonds  vs.  Hickman,  29  Gal.  465,  the  Court 

We  cannot  hold  it  (the  patent)  to  be  void  because  it  was 
ad  to  the  administrator  of  the  deceased  assignee  of  the 
-ant,  for  it  is  not  forbidden  by  law  to  be  so  issued  in 
I  cases.  It  is  not  shown,  upon  the  face  of  the  patent, 
it  waM  issued  for  land  to  which  thie  deceased  had  the  right 
re-emption ;  and  if  such  was  in  truth  the  case,  though 
recited  in  the  patent,  it  is  not  liable  to  be  attacked  col- 
ally  on  *that  ground."  And  in  the  same  case,  when 
Lght  up  on  another  appeal,  the  Court  held  that  a  patent 
nd  issued  by  the  United  States  to'  **  James  Smitn,  ad- 
strator  of  Kobert  Smith,  deceased,"  vests  the  legal  title 
le  land  in  James  Smith,*  and  his  conveyance  of  the  same 
sferred  the  legal  title  to  his  grantee,  though  it  did  not 
i  that  it  was  made  as  administrator.  (32  Cal.  203.) 
le  legal  title  being  in  Halleck,  Peachy  and  Van  Winkle, 

had  a  rigflit  to  convey  the  land;  and  it  is  immaterial 
ther  they  in  their  deeds  described  themselves  as  execu- 

or  conveyed  in  their  individual  capaciiy. 
le  deeds  vested  in  their  grantees  an  undivided  interest 
iPo-thirds — ii  sufficient  interest  to  entitle  them  to  recover 
entire  properW  from  a  mere  trespasser  or  intruder. 
.  the  ease  of  Treat  vs.  Beilly,  35  Cal.  133,  the  Court  say: 
has  been  so  often  held  that  one  tenant  in  common  can 
ver  the  entire  premises  slb  against  a  mere  trespasser, 
out  joining  bis  co-tenants  as  plaintiffs,  we  are  surprised 

counsel  should  make  the  last  point  presented  in  their 
L" 

le  only  defense  interposed  by  the  appellant  to  plaintiff's 
t  of  recovery  was  a  pretended  tax  title,  and  that  branch 
le  case  we  will  now  consider. 

appears  from  the  record  that  a  judgment  for  the  taxes 
ised  upon  the  property  in  controversy  for  the  year  1868 
recovered  in  the  District  Court  of  Sacramento   Couniy, 
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and,  in  pursuance  of  the  execution  issued 
the  property  was  sold,  and  a  deed  thei'ec 
the  Sheriff  of  Sacramento  County,  on  th 
of  March,  1B70,  to  one  Henry  Btarr»  It  i 
on  the  part  of  -the  respondent,  that  S 
property  at  the  tax  sale — not  on  his  oiivn  j 
Charles  Zeinwalt,  and  this  fact  satisfacto 
transcript.  It  is  further  claimed  tliat  % 
and  claimed  title  to,  a  portion  of  the  prei 
it  was  his  dutj*  to  pay  i\i%  taxes.  It  is  w 
who  is  under  a  moral  or  legal  obligation 
not  in  a  position  to  become  a  purchaser  \ 
such  taxes.  If  such  person  permits  the 
for  taxes  and  buys  it  in,  either  in  pe 
through  the  agency  of  another,  he  does  i 
any  rif^ht  or  title  to  the  property,  but  his; 
one  mode  of  paying  the  taxes*  This  quesi 
by  the  Court  in  the  case  of  Mom  vs.  Shta 
the  Court  say:  *'If  the  defendant  was 
moral  obligation  to  pay  the  tuxes,  he  con 
ing  to  pay  the  same,  and  allowing  the  lau 
sequence  of  such  neglect,  add  to  or  stre; 

{>urchasing  at  the  sale  himself,  or  by  si 
rom  a  stranger  who  purchased  at  the  s 
would  be  allowed  to  gam  an  advantage  i. 
or  negligence  in  failing  to  pay  tlie  taxes- 
not  permit,  either  directly  or  indirectly/ 
vs,  Ahhm,  13  CaL  609.)       *  ^  | 

In  the  mora  recent  case  of  JteiUy  vs. 
357,  Crockett,  J.,  delivering  the  ojDinioi 
serves:  "  We  have  repeatedly  said  that 
claim  of  ownership,  is  a  subject  of  taxat: 
the  occupant  the  duty  of  paying  the  tax  ^ 
erty;* 

It  appears,  from  his  own  evidence,  that 
Starr  purchased  the  property  at  the  tax  a 
eion  of  the  property  under  claim  of  titi 
year  for  which  the  tax  was  levied.  B 
blocks  72  and  73  and  97  in  Folsom.  I  w 
the  property  for  a  number  of  years,  havi 
to  half  of  it.  *  *  *  I  -^ent  out  of  p< 
tober,  1868."  It  is  very  clear,  therefore^ 
of  Zeinwalt  himself,  that  it  was  his  dut; 
upon  the  property,  and  he  therefore  acqu 
tue  of  his  purchase  at  the  tax  sale. 
We  have  not  considered  the  proceedir 
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art,  or  the  fact  of  prior  possession  by  plaintiff  and  his 
ntors— his  paper  tifle,  which  is  herein  above  set  forth, 
ng  perfect  and  amply  sufficient  to  sustain  the  jndgrueQt 
^re  ie  no  material  error  apparent  in  the  transcript,  and 
jndgmeDt  of  the  Court  below  should  therefore  be  ailirmed* 
Judgment  and  order  affirmed. 
Ne  concur:  Sharpstein,  J.,  Myrick,  J. 

\  concur  in  the  judgment.  The  plaintiff  had  a  right  to  re- 
er  on  the  prior  possession  of  one  Cole,  from  whom  he 
I  received  a  deed  conveying  the  land,  or  to  whose  posses- 
a  he  succeeded :  Thornton,  J. 


Department  No.  1. 


[FOed  April  26,  1881.] 

No.  7422. 

LATAILLADE,  Eespondent,  i 

vs. 
U  SANTA  BARBARA  GAS  COMPANY,  Appellaj^t. 

tDINO  H*  JuBnCKS'  COUET — EsTOPPBI« — LlNDLOBD  AND  TbNANT — PBACTICB, 

Pleadings  in  Jneticea'  Goarts  are  to  be  liberally  codr  raed.  Defend* 
ant  is  estopped  from  denying  title  if  he  has  entered  into  tbo  pDsa'>s- 
Etion  of  tb«  premiaea  vnih  the  permission  of  the  plainlifiT,  The 
8npfeiDe  Couf  t  will  not  reverse  a  jndfl^ment  on  the  gronnd  ttmt  ^ve 
dollars  too  mucb  i»  granted  a  playitiff,  unless  completely  ooiivtuced 
of  the  fact. 

Lppeal  from  Superior  Court,  Santa  Barbara  County. 

Tfarence  Gh'ay^  for  respondent. 
Iiise  dc  Storke,  for  appellant. 

Jy  the  Court  : 

^he  complaint  filed  in  the  Court  of  the  Jnstice  of  the 
kce  was  sufficient  to  uphold  a  judgment  by  the  Ju<^tice, 
[  sufficieot  in  the  absence  of  special  demurrer  to  austain 
iudgraent  of  the  Superior  Court.  (4  Cal.  121;  6  Id.  63; 
Id,  598;  16  Jd.  372;  23  Id.  375.)  As  defendant  entered 
permission  of  plaintiff,  he  is  estopped  from  denyin*^  her 
J.  {Teiohshury  vs,  Magrcff,  33  Cal.  237;  Bigelow  on  Ea- 
p6l»  350  and  381.)  The  judgment  is  for  thirty-six  dollars, 
reliant  argues  with  some  elaboration  (but  we  are  not 
ipletely  convinced)  that  this  is  about  five  dollars  too 
3h, 
adgment  affirmed* 
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In  the  District  Court  of  the  Unitei 

Fob  the  District  op  CALiPORNii 


Opinion  on  Motion  to  Vacate  Order  Appointii 


HERMAN  SHAINWALD,  as  Assignee,  etc. 

vs. 
HARRIS  LEWIS. 


■[ 


RBIiATIOMBHIP  OF  BkCSIYEB  TO  JUDOMBIIT  ObKDITOB  NO  G 

TioN  IN  Suit  bt  Obeditob's  Bill  in  Equitt.  Th< 
a  suit  should  not  be  an  indifferent  person;  his  dnty  i 
adversary  of  the  fraudulent  debtor.  The  receiyer  si 
ent  case,  employ  the  counsel  of  the  judgment  ere 
rule  is  in  general  opposed  to  such  employment. 

By  the  decree  of  this  Court  the  respondent  wj 
be  indebted  to  the  complainant  as  assignee  of  the 
a  large  sum  of  money,  being  the  value  of  assets  o 
firm,  of  which  he  had  obtained  possession,  and 
converted  to  his  own  use  by  means  of  a  fraudul( 
of  the  most  flagrant  character. 

Execution  on  this  decree  having  been  returned  i 
present  bill,  in  the  nature  of  a  creditor's  bill,  wai 

It  alleged,  in  substance,  that  the  complainant  1 
was  about  to  make  fraudulent  transfers  of  his  pre 
the  payment  of  the  decree;  that  he  had  secreted 
the  same;  that  he  was  about  to  confess  judgment 
and  fictitious  debts;  that  he  was  about  to  lea^ 
States,  and  to  carry  with  him  the  proceeds  of  his 
that  he  had  openly  declared  that  he  had  made  si 
of  his  property  as  would  prevent  the  complainant 
anything  from  his  decree. 

On  this  bill  a  receiver  was  appointed,  and  tl 
compelled  to  make  a  general  assignment  of  his  { 
receiver  has  since  been  actively  engaged,  under  1 
direction  of  the  complainant's  solicitor,  in  ende 
cover  and  obtain  possession  of  property  of  th 
justly  applicable  to  the  payment  of  the  decree. 

The  receiver  is  the  brother  of  the  complainant 
represents  creditors  of  the  bankrupts  who  have  b 
by  the  respondent  and  his  co-conspirators. 

A  demurrer  to  the  bill  having  been  interposed  i 
the  solicitor  of  the  respondent  in  open  Court  dec 
to  or  answer  the  bill,  and  it  was  thereupon  decre< 
pro  confesso. 

All  the  allegations  contained  in  it  in  respect 
lent  ti*ansfers    and   concealment  of  his  properl 
spondent,  must  be  deemed  to  be  true  and  undenic 


W  ^^ 
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IB  now  suggegied  by  the  coimdel  for  respondent  that,  in 
dng  ita  final  decree,  this  Court  should  order  a  reference  to  a' 
ter  to  report  the  name  of  a  person  to  be  appointed  as 
iver,  and  that  the  person  so  appointed  should  be  directed 
to  eiuploy  as  eommol  or  solicitor  the  solicitor  for  the  com- 
aiint. 

tie  intej^tj  and  lapacity  of  the  receiver  already  appointed 
aot  called  in  question,  nor  is  the  sufficiency  of  the  bonds 
n  by  him.  • 

is  merely  sugfgested  that  his  relationship  to  the  complainant 
iers  him  not  iiidifterent  between  the  piurties,  and  that  it  is 
^oper  that  be  wbould  be  directed  by  the  advice  of  the  solici- 
)!  one  of  them. 

receiver  is  in  geners^  defined  to  be  **  An  indifferent  person 
reen  the  parties  appointed  by  the  Court  to  receive  and  pre- 
Ej  the  proi>erty  or  f  imd  in  litigation  pendente  lite,  when  it  does 
seem  reasonable  to  the  Court  that  either  party  should  hold 

(High  on  Ree.  §  1.) 
ich  are  receiver  in  suits  for  dissolution  of  a  partnership  and 
y  other  caseB. 

lithe  receiver  in  the  present  suit  occupies  an  essentially 
i*eut  potiition,  and  has  different  functions  to  discharge. 
^  iH  here  no  Ha  pnidens  as  to  a  fund,  the  ownership  of  which 
idetermined, 

le  Court  has  fiurdly  decreed  against  the  respondent  for  the 
aent  of  a  large  Kiim  of  money,  which  decree  he  has  failed 
refused  to  satisfy  in  whole  or  in  part;  it  has,  therefore,  com- 
sd  him  to  make  a  general  assignment  to  a  receiver,  whom  it 
ippointed,  to  the  end  that  he  may  discover  and  obtain  pos- 
on  of  the  property  of  the  respondent,  which  the  latter 
its  he  has  fraudulently  transferred,  secreted  and  disposed 
ith  the  object  aud  intent  of  evading  the  payment  of  the  de- 
If  suceesHf ul  in  baffling  the  admitted  fraudulent  designs 
le  respondent,  he  can  only  be  so  by  the  exercise  of  the  utmost 
gy  and  industry,  and  probably  by  considerable  litigation. 
b'm  not,  and  ought  not  to  be,  indifferent  between  the  parties, 
duty  requires  him  to  be  the  active  adversary  of  this  fraudu- 
debtor  and  his  aeeomplices. 

the  selection  of  a  person  to  discharge  these  duties,  the 
[»ndent,  in  the  position  he  now  occupies,  should  have  no 
s,  any  more  than  the  criminal  should  have  in  the  choice  of  a 
^tive  to  ferret  out  and  recover  the  fruits  of  his  crime, 
person »  therefore,  who  by  relationship  or  other  connection, 
be  supposed  to  feel  in  some  degree  the  desire  felt  by  the  com- 
lant  to  collect  the  sum  decreed  to  be  due  would  seem,  if 
nftise  nn  objection  able,  to  be  eminently  fit  to  be  appointed  a 
ver  in  a  caae  like  the  present.  For  it  is  not  to  be  forgotten 
the  complainant  is  himself  a  trustee,  suing  for  the  benefit 
le  defrauded  ereilitors  of  the  bankrupts. 


^H 
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The  same  considerations  apply  with  equal  fore 
of  counsel  by  the  receiver.  In  general,  he  oughi 
the  solicitor  of  either  ^arty.  (High  on  Rec,  § 
onRec.,p.  ill;  8  Cal.  319) 

But,  in  this  case  the  person  who  is  of  all  othei 
advise  the  receiver,  and  if  necessary  to  stimulate 
the  solicitor,  who,  with  indefatigable  industry  an 
succeeded  in  exposing  the  fraudulent  conspirac 
the  foundation  pt  all  these  proceedings,  and  has 
protracted  litigation,  the  decree  against  the  re 
other  counsel  could  feel  the  same  desire  as  he, 
should  not  a  brut  am  fulmen,  nor  the  same  intei 
the  confessed  fraudulent  machinations  of  the 
escape  its  payment. 

To  import  new  counsel  into  the  case  at  this  sti 
occasion  delay  and  large  additional  expense,  whi 
is  not  in  funds  to  meet;  and  such  counsel,  bei 
ignorant  of  its  previous  history  and  its  very  intricat 
be  unable  to  afford  the  advice  and  information 
which  the  solicitor  for  the  complainant  can  so  ] 
and  which  are  indispensably  necessary  to  the  r 
efficient  discharge  of  his  duties.- 

For  these  reasons,  I  am  of  opinion  that  the  r 
appointed  should  not  be  removed,  and  that  he 
directed  not  to  employ  the  solicitor  for  the  com 
Wetter  vs.  Schlieper,  Abb.  Pr.  R.  92;  Bank  dfMonr 
horn,  Clarke's  Ch.  376;  28  How.  Pr.  481.) 

OGDEN  HOI 
Di 


[Filed  May  14,  1881. 


Southard  Hoffi 
By  A.  D.  Grimwood,  D< 


Amended  Final  Decree. 


In  Equity.— No.  231. 


HERMAN  SHAINWALD,   as  Assignee  in  Ban] 

FlKM  OF  SCHOENFELD,  CoHEN&  Co.,  AND  OF  LOUIS 

Isaac  Newman  and  Simon  Cohen,  Bankrupts,  Pu 

vs. 
HARRIS  LEWIS,  Respondent: 

This  cause  having  come  on  to  be  heard  at  this  tei 
the  consent  of  all  parties  given  in  open  Court  by  i 
counsel  and  solicitors,  and  it  appearing  to  the  < 
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lurrer  filed  oo  behalf  of  Harris  Lewis,  the  respondent,  had 
Jtofore  been  duly  overruled  by  this  Court,  and  the  said 
lis  Lfewis,  respondent,  by  Delos  Lake,  Esq.,  his  counsel,  in 
a  Court  having  duly  declined  to  make  or  file  any  plea  or 
ver  to  the  plaintiff's  bill  of  complaint,  and  having  waived  in 

II  Court  by  his  said  counsel,  Delos  Lake,  Esq.,  any  and  every 
it  to  any  time  within  which  to  file  any  plea  or  answer,  and 
ug  by  his  said  counsel,  Delos  Lake,  Esq.,  requested  that  the 

III  "T^  of  this  cause  be  now  forthwith  proceeded  with,  and 
atitif 's  counsel  having  consented  to  said  immediate  hearing: 
r,  after  hearing  of  arguments  of  counsel  for  the  respective 
ies,  and  after  due  consideration,  on  motion  of  counsel  for 
a  tiff,  it  is  ordered  that  the  bill  of  complaint  filed  by  the 
Qtiff  in  this  eause,  be  and  the  same  is  hereby  taken  as  con- 
)d  by  said  Harrt;^  Lewis,  respondent  herein. 

nd  it  is  further  oi-dered,  adjudged  and  decreed  that  the  in- 
tion  heretofore  issued  in  this  suit  on  the  sixteenth  day  of 
ember,  a.  d.  1880,  out  of  this  Court,  be  and  the  same  is 
by  made  and  declared  to  be  perpetual. 

ad  it  is  further  ordered,  adjudged  and  decreed  that  the  com- 
aant  is  entitled  to  the  proceeds  of  all  the  choses-in-action 
jerty,  estate  and  effects  of  the  respondent,  either  in  law  or 
ty,  in  possession,  reversion,  or  remainder,  or  held  in  trust, 
which  belonged  to  him  at  the  time  of  the  commencement  of 
suit,  or  to  so  much  thereof  as  may  be  necessary  to  satisfy 
imount  on  the  decree  against  the  said  respondent  in  the  suit 
221  in  equity,  in  the  bill  of  complaint  in  this  cause  set  forth 
mentioned,  with  lawful  interest  thereon  and  costs  in  this 
to  be  t«xed. 

ad  it  IE  further  ordered  and  decreed  that  the  order  hereto- 
made  in  this  cause,  appointing  Ralph  L.  Shainwald  receiver 
in,  be  and  the  name  is  hereby  continued,-  ratified  and  con- 
ed; and  the  said  receiver  is  hereby  continued  and  confirmed 
is  said  office  according  to  the  terms  and  requirements  and 
litions,  and  with  the  powers,  rights  and  duties  in  said  order 
ppointtnent  net  forth  and  mentioned,  and  which  pertain  to 
office  of  receiver,  according  to  the  rules  and  practice  of 
Court  and  of  Courts  of  equity  of  the  United  States.  And 
i  hereby  given  and  vested  with  authority  to  take  possession 
ue  lor,  and  recover  any  and  all  property,  real  and  personal, 
rhich  he  has  been  and  is  appointed  receiver  by  this  Court  in 
suit,  and  to  take  such  proceedings  at  law  or  in  equity,  and 
ring  such  suits  at  law  or  in  equity  as  may  be  necessary  to 
ver,  secure  or  obtain  possession  of  any  and  all  money  or 
►erty  fraudulently  secreted  or  withheld  from  execution  by 
iaid  respondent,  or  transferred  by  him,  with  intent  to  de- 
i  the  complainant  of  the  fruits  of  the  decree  obtained  by 
and  for  any  or  all  of  the  said  purposes  to  retain  and  em- 
such   counsel,    solicitors,  attorneys  or  agents  as  may  be 
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necessary  or  proper,  subject,  nevertheless,  at  all  t 
things  to  the  orders  and  directions  of  the  Court 
hereby  given  liberty  to  apply  for  such  orders  and 

And  it  is  further  ordered,  adjudged  and  decree 
der  heretofore  made  appointing  Southard  Hoffi 
this  cause  be,  and  the  same  is  hereby,  continued  i 
and  he  is  hereby  vested  with  the  usual  powers,  i 
ties  of  a  referee  and  master  in  chancery,  for  the 
that  he  has  heretofore  acted  as,  and  now  is,  such 
has  taken  testimony  herein,  and  is  familiar  with  t! 
and  facts  in  this  suit. 

And  it  is  further  ordered,  adjudged  and  dec 
receiver  pay  to  the  plaintiflf,  out  of  the  proceeds  c 
of  the  respondent,  Harris  Lewis,  assigned  unde: 
this  suit  heretofore  made,  or  under  this  decree, 
money  due  or  payable  to  said  plaintiff,  and  ordei 
and  decreed  to  be  paid  to  him  by,  in,  and  under 
this  Court,  made,  entered,  and  enrolled  in  the  sui 
221,  and  entitled  '^  Herman  Shainwald,  as  assignee 
of  the  linn  of  Schoenfeld,  Cohen  &  Co.,  and  of  '. 
enfeld,  Isaac  Newman,  and  Simon  Cohen,  bankn 
ant,  vs.  Harris  Lewis,  respondent,"  and  also  pay  1 
all  interest  and  costs  that  have,  or  may  hereafter, 
payable  under  said  decree  in  said  suit  No.  221  i 
also  the  plaintiff's  costs  in  this  suit  to  be  taxed, 
receiver  bring  the  residue  of  the  proceeds  of  the 
if  any  residue  there  be,  into  Court  ta>  abide  the 
thereof,  and  that  said  receiver  take  from  the  ph 
payment  made  on  account  of  said  decree  in  said  i 
equity,  as  such  payments  may  be  made  by  him 
time,  a  written  acknowledgment  of  a  satisfaction 
to  the  amount  of  such  partial  paymelit,  and  file  tl 
office  of  the  Clerk  of  this  Court  in  said  suit  No.  2 

And  it  is  further  ordered,  adjudged,  and  decree 
of  injunction  issue  forthwith  out  of  this  Court  foi 
and  restraining  said  Harris  Lewis,  his  agents,  s 
tees,  solicitors,  and  servants,  and  all  and  every  otl 
persons  whatsoever,  from  selling,  assigning,  tran 
any  way  or  manner  whatever  disposing  of  or  in 
any  property,  real  or  personal,  things  in  action,  c 
ests,  effects,  or  property  of  any  kind  whatever 
Harris  Lewis  now  has,  or  on,  or  subsequent  to,  th< 
of  November,  a.  d.  1880,  had  any  interest  what< 
belonged  to,  or  was  held  or  controlled  by,  said  H 
was  held  for  or  in  trust  for  said  Harris  Lewis,  or 
benefit,  and  also  from  receiving,  collecting,  disci 
cumbering  in  any  way  or  manner  whatever,  any  oi 
interests  or  effects;  and  ordering  and  comhiandinj 
and  each  and  all  of  them,  to  forever  refrain  ai 
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,  all,  and  ev6n^  of  the  acts,  doings,  and  things  in  and  by 
writ  of  injunction  enjoined  and  restrained;  and  also  per- 
illy  BDJoLning,  restraining,  and  prohibiting  said  Harris 
18,  and  the  persons  before  mentioned,  from  making  any 
^ment  of  his  property,  or  of  any  part  or  portion  of  it,  and 
confessing  any  judgment  for  the  purpose  of  giving  prefer- 
to  any  otlier  creditor  over  the  plaintiff,  and  from  doing  any 
r  act  to  enable  other  creditors  or  persons,  or  any  creditor  or 
m  to  obtain  any  of  his  property,  or  any  part  or  portion  of 
Df  bin  property,  and  also  perpetually  enjoining,  restraining, 
prohibiting  the  said  Harris  Lewis,  and  the  persons  before 
ioned,  and  each  and  every  one  of  them,  absolutely  and 
tly,  from  celling,  assigning,  transferring,  delivering,  nego- 
ig,  diHcharginff,  receiving,  collecting,  incumbering,  or  in 
nanner  tUapusiog  of  or  intermeddling  with  any  debts  or 
lads  due  tu  the  said  Lewis,  or  any  bills,  bonds,  notes, 
s,  checks,  book  accounts,  mortgages,  judgments,  or  other 
I  due  to  him,  the  said  Lewis,  or  any  money  belonging  to 
the  said  Harris  Lewis,  or  any  stock  or  interest  in  any  pri- 
or incorporated  company,  or  in  any  firm  or  partnership, 
ber  in  the  possession  of  said  Harris  Lewis,  or  held  by  some 
r  person  in  trust  for  him  or  for  his  use  or  benefit, 
id  it  ia  further  ordered,  adjudged  and  decreed  that  the  writ 
?  exeal  Eepublica  of  the  United  States  of  America  issue  out 
id  under  the  seal  of  this  Court,  to  restrain  the  said  Harris 
8  from  departing  out  of  the  jurisdiction  of  this  Court. 
id  it  is  further  ordered  and  decreed  that  the  said  Harris 
s  appear  from  time  to  time  before  the  referee  heretofore 
lereby  appointed  in  thisL  cause,  and  produce  such  books  and 
rs,  and  submit  to  such  examination,  as  the  said  referee 
diiect  in  relation  to  his  property,  equitable  interests,  choses 
tiou  and  efi'eets,  and  in  relation  to  any  and  all  property 
ofore  in  this  suit  directed  to  be  assigned  to  the  receiver 
n;  and  also  in  relation  to  any  and  all  transfers,  sales,  as- 
aents  and  conveyances  of  any  of  said  property  or  estate 
f  or  executed  by  the  said  Harris  Lewis;  and  also  to  any 
jr  which  he  might  have  been  legally  required  to  disclose  if 
id  answered  the  bill  in  this  cause;  and  also  in  relation  to 
aatt^r  which  he  may  be  lawfully  required  to  disclose;  and 
the  Kaid  Harris  Lewis  execute  and  deliver,  within  ten 
from  the  service  of  a  copy  of  this  decree  upon  him,  the 
jyance  of  his  real  estate,  which  conveyance  was  heretofore 
^red  to  him  for  execution,  and  which  is  now  in  the  custody 
e  Master  herein,  the  form  of  which  has  heretofore  been  ap- 
kI  by  this  Court;  and  that  the  said  Harris  Lewis  make  and 
ite  such  further  assignments  and  conveyances  of  his  property, 
md  personal,  to  the  receiver  herein  as  the  Court  shall  from 
to  time  direct. 
i  it  is  further  ordered,  adjudged  and  decreed  that  the 
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plaintiff  recover  his  costs  in  this  suit,  and  that  the  same  be 
taxed  by  the  Clerk  of  this  Court  according  to  the  rules  and 
practice  of  this  Court,  and  that  the  said  receiver  pay  the  amount 
of  said  costs  when  taxed  to  said  plaintiff,  out  of  the  proceeds  of 
the  said  property  of  the  respondent,  Harris  Lewis. 

OGDEN  HOFFMAN, 
May  20,  1881.  Dist.  Judge. 

[Filed  May  20th,  a.  d.  1881. 

Southard  Hoffman,  Clerk. 
By  A.  D.  Grim  wood,  Deputy  Clerk.] 

[Entered  in  Book  2  of  Judgments  and  Decrees,  at  page  362.] 


injunction  Under  Amended  Decree. 


No.  231.— In  Equity. 

HERMAN  SHAINWALD,  as  Assignee  in  Banebuptg?  of  thb 
Firm  of  Sjaoenfeld,  Cohen  &  Co.,  and  of  Louis  S.  Scboen- 
Fi£LD,  Isaac  Nkwman,  and  Simon  Cohen,  individually,  Bank- 
rupts, Complainant, 

vs. 

HARRIS  LEWIS,  Respondent. 

The  President  of  the  United  States  of  America^ 
To  Harris  Lewis,  and  to  his  agents,  attorneys,  trustees,  solicitors, 
and  servants,  and  to  every,  each,  and  all  person  and  persons^ 
whatsoever,  acting  by,  through,  or  on  behalf  of  said  respondent, 
or  either  or  any  of  them,  and  all  and  every  other  person  and 
persons  whatsoever, 
Greeting: 

Whereas,  an  amended  final  decree  has  heretofore,  to  wit,  on 
the  20th  day  of  May,  1881,  been  duly  made,  filed,  and  entered 
in  this  Court,  ordering,  adjudging,  and  decreeing,  among  other 
things,  that  a  writ  of  injunction  issue  forthwith  out  of  this  Court, 
forever  enjoining  and  restraining  the  said  Harris  Lewis,  hia 
agents,  attorneys,  trustees,  solicitors,  and  servants,  and*  all  and 
every  other  person  and  persons  whatsoever,  from  selling,  as'signing^ 
transferring,  or  in  any  way  or  manner  whatever  disposing  of,  or 
interfering  with,  any  property,  real  or  personal,  things  in  ac- 
tion, equitable  interests,  effects,,  or  property  of  any  kind  what- 
ever in  which  said  Harris  Lewis  now  has,  or  on  or  subsequent  U> 
the  16th  day  of  November,  1880,  had  any  interest  whatever,  or 
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ifhich  belonged  to  or  was  held  or  conirolled  by  said  Harris 
liowis,  or  was  held  for  or  in  trust  for  said  Harris 
liewis,  or  for  his  use  or  benefit;  and  also  from  receiving,  collect- 
ing, discharging,  or  incumbering  in  any  way  or  manner  whatever, 
any  of  said  property,  interests,  or  effects;  and  also  perpetually 
enjoining,  restraining,  and  prohibiting  said  Harris  Lewis  and 
the  persons  before  mentioned  from  making  any  assignment  of 
his  property,  or  of  any  part  or  portion  of  it,  and  from  confess- 
ing any  judgment  for  the  pun>ose  of  giving  preference  to  any 
other  creditor  over  the  plaintiff,  and  from  doing  any  other  act  to 
enable  other  creditors  or  persons,  or  any  creditor  or  person,  to 
obtain  any  of  his  property,  or  any  part  or  portion  of  any  of  his 
property;  and  also  perpetually  enjoining,  restraining,  and  pro- 
hibiting the  said  Harris  Lewis,  and  the  persons  before  men- 
tioned, and  each  and  every  one  of  them,  absolutely  and  strictly, 
from  selling,  assigning,  transferring,  delivering,  negotiating,  dis- 
charging, receiving,  collecting,  incumbering,  or  in  any  manner 
disppsing  of  or  intermeddling  with,  any  debts  or  demands  due  to 
the  said  Lewis,  or  an^  bills,  bonds,  notes,  drafts,  checks,  book 
accounts,  mortgages,  judgments,  or  other  debts  due  to  him,  the 
said  Lewis,  or  any  money  belonging  to  him,  the  said  Harris 
Lewis,  or  any  stock,  or  interest  in  any  private  or  incorporated 
company,  or  in  any  firm  or  partnership,  whether  in  the  posses- 
sion of  sai4  Harris  Lewis  or  held  by  some  other  person  in  trust 
for  him,  or  for  hx&  use  or  benefit. 

Therefore,  in  consideration  of  the  premises,  and  of  the  par- 
ticular matters  in  said  decree  set  forth,  we  do  strictly  command 
you,  the  said  Harris  Lewis,  your  agents,  attorneys,  trustees, 
solicitors  and  servants,  and  each  and  every  of  you,  and  all  and 
every  other  person  and  persons  whatsoever,  to  cease,  desist 
and  refrain  forever  from  selling,  assigning,  transferring,  or  in 
any  way  or  manner  whatever  disposing  of  or  interfering  with 
•any  property,  real  or  personal,  things  in  action,  equitable  inter- 
ests, effects  or  property  of  any  kind  whatever  in  which  said  Harris 
Lewis  now  has,  or  on  or  subsequent  to  the  16th  day  of  November, 
1880,  had  any  interest  whatever,  or  which  belonged  tq  or  was 
held  or  controlled  by  said  Harris  Lewis,  or  was  held  for  or  in 
trust  for  said  Harris  Lewis,  or  for  his  use  or  benefit ;  and  also 
from  receiving,  collecting,  discharging,  or  incumbering  in  any 
way  or  manner  whatever,  any  of  said  property,  interests  or 
effects  ;  and  also  from  making  any  assignment  of  his  property, 
or  of  any  part  or  portion  of  it,  and  from  confessing  any  judg- 
ment for  tiie  purpose  of  giving  preference  to  any  other  creditor 
over  the  plaintiff,  and  doing  any  other  act  to  enable  other  credi- 
tors or  persons,  or  any  creditor  or  jierson,  to  obtain  any  of  his 
property,  or  any  part  or  portion  of  any  of  his  prop- 
erty ;  and  absolutely  and  stxictly  from  selling,  assigning, 
transferring,  delivering,  negotiating,  discharging,  receiving,  col- 
lecting, incumbering,  or  in  any  manner  disposing  of  or  intermed- 
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dling  with  any  debts  or  demands  due  to  the  said 
bills,  bonds,  notes,  drafts,  checks,  book  account 
judgments  or  other  debts  due  to  him,  the  said  Ha] 
any  money  belonging  to  him,  the  said  Harris  ] 
stock  or  interest  in  any  private  or  incoi*porated  c 
any  firm  or  pai-tnership,  whether  in  the  possessioE 
ris  Lewis  or  held  by  some  other  person  in  trust  f 
his  use  or  benefit. 

Witness  the  Honorable  Ogden  Hoffman,  Judge 
trict  Court,  and  the  seal  thereof,  at  San  Franciscc 
trict,  on  the  2l8t  day  of  May,  1881. 

Southard  Hon 

[seal.]  By  A.  D.  Grimwood,  De 


r 
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Abstract  of  Eecent  Decisions 


U.  S.  CIRCUIT  COUET— DISTRICT  OF  C 

Appurtenance.  A  water  right,  granted  in  gross, 
come  technically  appurtenant  to  land,  and  a  mill 
which  it  is  subsequently  used  by  the  grantee  therec 
such  water  power  is  taken  and  applied  to  run  a  n 
to  the  owner  of  the  power,  and  aftei-wards,  w^hile  tb 
is  so  being  used,  the  owner  conveys  the  premises  1 
bounds  without  mentioning  the  water  right,  the  ri, 
therewith  as  parcel  thereof,  if  such  appears  to  hav« 
tention  of  the  parties. — Bank  of  British  North  Ame 
etal.,  April  6,  1881. 

Water  Power  not  Appurtenant  when  Passes  wt 
1864  a  water  right  was  granted  by  the  owner  of  the 
gon  City,  in  gross;  and  in  1866  the  same  was  taker 
to  the  use  of  a  paper  mill  and  machine  shop  on  bl( 
town;  and  in  1867,  the  same  being  the  property  c 
of  the  water  power,  they  converted  it  into  a  flour 
plied  such  water  power  to  the  use  thereof  continue 
clusively,  until  1878,  when  the  owner  of  the  mi! 
conveyed  the  mill,  describing  the  property  by  mete 
only,  and  without  any  exj^ress  mention  of  said  w 
secure  a  loan  of  $20,000,  payable  in  two  years,  wit 
the  rate  of  one  per  centum  per  month — the  said 
eluding  said  water  right,  being  then  worth  not  to 
000,  of  which  sum  the  water  right  was  worth  one- 
that  upon  the  facts  and  circumstances  of  the  case,  it 
appeared  that  it  was  the  intention  of  the  parties  th 
right  should  pass  with  the  land  and  mill,  and  bein^ 
connection  therewith,  it  did  so  pass  as  parcel  there^ 


hdlit  €aut  ^m  f  jwrnal. 

.  Vn.  June  25,  1881.  No.  18. 

Supreme  Court  of  California. 

Depabtment  No.  2. 


[Filed  June  4,  1881.] 
No.  7417. 
3FFEEY8,  Kespondent,  vs.  HANCOCK,  Appellant. 

rrcB— CoTnrrEB-CijAiM — Vebdict— Evidence.  To  an  action  upon  a  con- 
tract for  BPrvices  rendered,  defendant  set  np,  by  way  of  cross-corn- 
plaint,  thi3.t  plaintiff  had  procured  an  ezcessiye  attachment  levy  on  de- 
fendant'b  property.  Held,  that  such  matter  constituted  no  defense 
or  eouDter-claim,  or  matter  of  cross-complaint  to  plaintiff's  action.  A 
cn&e  will  not  b^'  reversed  on  insufficiency  of  evidence  if  there  is  suffi- 
cient evidence  to  support  the  verdict. 

ppeal  from  the  Seventeenth  District  Court,  Los  Angeles 

Qty. 

(tncock,  for  appeUant. 

tcknel  iit  Wkiie^  for  respondent. 

^  the  Court: 

lis  action  was  brought  to  recover  the  sum  of  $710,  claimed 
he  plaintiff  to  be  due  him  from  defendant  for  services 
ered  and  for  board  paid  by  him  under  a  contract  with 
lefendant.  The  case  was  tried  by  a  jury  and  a  verdict 
rendered  for  the  sum  of  $683. 

vo  points  were  made  on  the  appeal :  First,  that  the  ver- 
is  not  sustained  by  the  evidence;  and,  second,  that  the 
rt  erred  in  striking  out,  and  excluding  evidence  under 
adant's  cross-complaint. 

answer  to  the  first  point  it  is  only  necessarjr  to  sav,  that 
3  was  sufficient  evidence  in  support  of  plaintiff's  claim  to 
ly  the  verdict,  and  so  far  as  the  cross-complaint  is  con- 
sd,  we  need  only  remark  that  the  matters  therein  con- 
id  constituted  no  defense  or  counter-claim  (G.  C.  P., 
438),  or  matter  of  cross-complaint  (C.  C.  P.,  Sec.  442,) 
aintiff's  action. 
dgment  and  order  affirmed. 
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In  Bank. 


[Filed  June  6,  1881.] 
No.  7629. 

SPEING  VALLEY  WATEE  WOEKS,  I 

vs. 
BOAED  OF  SUffiKVISOES  OF  SA2J  F] 

CoNSTTTUnONAIi   LaW— 0<JSTRACT — WaTEB   EaTES   TO   BE   F 

Supervisors — Vested  Rights  op  Property  not  Im 
iNG  THE  Mode  op  Fixing  Hates — Mandamus — Cobpo 
Section  4  of  the  Act  of  1858,  relative  to  the  incoi 
companies,  and  the  mode  of  fixing  the  rates  to  be 
repealed  by  Section  1  (one),  Article  XIV,  of  the  pre 
and  the  Act  of  1881  passed  in  pursuance  thereof; 
Board  of  Supervisors  have  the  power  to  fix  the  ri 
Section  4  of  the  Act  of  1858  did  not  amount  to  a  coi 
that  it  could  not  be  impaired  by  subsequent  legislai 
tution  of  1849  reserved  to  the  State  the  power  of  all 
laws  in  reference  to  corporations.  Such  law  entere< 
between  the  State  and  the  petitioner,  and  became  a 
power  of  alteration  or  amendment,  however,  must  I 
cised.  The  vested  rights  of  corporations  in  such  ci 
as  those  of  others.  But  the  Act  changing  the  mode 
to  be  charged  by  the  petitioner  did  not  impair  i 
property  acquired  under  the  Act  of  1858.  The  pri^ 
titioner  by  the  Act  of  1858,  of  participating  in  the 
missioners  to  fix  the  rates  to  be  charged  for  water,  \ 
the  power  reserved  by  the  State  for  regulating  th 
privilege  of  petitioner  was  subject  to  any  laws  w! 
quentl}^  be  passed  by  the  State  in  the  exercise  of  its 
tion.  Being  a  governmental  power,  the  Legislature 
away.  Changing  the  agents  by  which  a  thing  is  to 
corporation  is  entitled  to  have  done,  does  not  inte] 
joyment  of  the  right  to  have  the  thing  done.  The  p 
pating*  in  the  pelection  of  agents  to  fix  the  rates  fori 
contract  between  the  State  and  the  petitioiier:  Held 
when  the  State,  by  the  constitutional  amendment  ol 
of  1881,  in  pursuance  thereof,  took  away  from  the  ] 
ilege  of  participating  in  the  selection  of  public  agei 
duty,  under  its  charter,  of  fixing  water  rates,  it  did 
any  of  the  vested  rights  of  petitioner;  and  the  ex^ 
in  that  respect  cannot  be  regarded  as  an  unconstiti: 
the  prohibition  of  the  Constitution  of  the  United  S 
lies  only  where  there  is  a  clear  legal  right  to  have  a 
by  a  public  tribunal  or  ofl&cer,  upon  whom  the  law 
duty  of  doing  it :  Held^  accordingly,  that  the  writ 
compel  the  appointment  of  a  Commissioner  under  I 

Application  for  writ  of  mandamus. 

JPox  &  Kellogg  and  Neiolands,  for  petitioner. 
A,  L.  Rhodes  and  J.  L.  Muyyhy,  for  respond 
James  A.  Waymire,  amicus  curioi,  also  for  rei 
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[cKee,  J,»  delivered  the  opinion  of  the  Coutt: 
he  Spring  Valley  Water  Company  was  organized  Jane 
1858,  under  an  Act  of  the  Legislature  passed  April  22, 
I 

bject  of  its  incorporation  was,  according  to  its  certificate 
ncorjjo ration,  **  to  introduce  into  the  City  and  County  of 
Francisco  pure  fresh  water,  for  the  purpose  of  furnish- 
it  to  the  city  and  its  inhabitants;  and,  in  connection 
e^ith,  to  transact  all  such  business  as  might  be  neces- 
\  proper  and  consistent  with  the  laws  and  Constitution 
he  State  of  California." 

1  January,  1878 — nearljr  twenty  years  after  its  incorpora- 
— it  seems  to  have  availed  itself  of  the  provisions  of  Sec- 
4  of  the  Act  of  its  incorporation,  to  appoint  two  Com- 
iioners,  who,  with  two  others  appointed  by  the  Board  of 
ervisors  of  the  city  and  county,  selected  a  fifth,  and  these 
ititiited  a  Board  of  Commissioners,  whose  duty  it  was, 
er  the  act  of  incorporation,  to  fix  the  rates  to  be  charged 
he  compaoy  for  water  supplied  to  consumers.  After  it43 
tnization,  the  Board  fixed  a  tariff  of  rates,  to  take  effect 
e  1,  1878,  and  to  remain  in  force  for  one  year,  and  until 
rates  were  established. 

i  July,  1878,  a  vacancy  occurred  in  the  Board  by  the 
;h  of  one  of  its  members,  who  had  been  appointed  by  the 
rd  of  Supen  isors.  The  vacancy  has  never  been  filled, 
now — nearly  tliree  years  after  the  vacancy  occurred — 
company  applies  for  a  writ  of  mandate  to  compel  the 
rd  of  Supervisors  to  appoint  a  new  Commissioner, 
iandamuti  lies  only  wnen  there  is  a  clear  legal  right  to 
3  a  specific  thing  done  by  a  public  tribunal,  or  officer, 
a  whom  the  law  has  imposed  the  duty  of  doing  it.  Under 
iharter  the  company  had  a  right  to  have  water  rates  fixed 
a  Board  of  Commissioners,  and  the  duty  of  appointing 
of  them  wan  imposed  by  the  law  upon  the  Board  of  Su- 
isors.  But  the  law  which  imposed  that  duty  was  changed 
section  1  of  Article  XIV  of  the  Constitution,  which  pro- 
is  that  **  the  rates  of  compensation  to  be  collected  by  any 
ton,  company  or  corporation  in  this  State,  for  the  use  of 
ir  snpjilied  to  any  city  and  county  or  city  or  town,  or  the 
tbitauts  thereof,  shall  be  fixed  annually,  by  the  Board  of 
ervisors,  or  city  and  countv,  or  city  or  town  council,  or 
sr  governing  hotlv  of  such  city  and  county,  or  city  or 
a,  by  ordinance  or  otherwise,  in  the  manner  that  other 
nances,  or  legishitive  acts  or  resolutions,  are  passed  by 
I  body;  and  shall  continue  in  force  for  one  year,  and  no 
;er/'     And  by  Section  1,  Article  XXII,  of  the  Constitu- 
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tion  it  was  ordained  "that  the  provisions  of  8 
are  inconsistent  with  this  Constitution  shall  ce 
adoption  thereof,  except  that  all  laws  which  ar 
with  such  provisions  of  the  Constitution  as  r( 
tion  to  enforce  them,  shall  remain  in  full  force 
1880,  unless  sooner  altered  or  repealed  by  the 

Section  1,  Article  XIV,  of  the  Constitution 
forced  by  appropriate  legislation.  It  has,  tin 
null  that  provision  of  Section  4  of  the  Act  unc 
company  organized,  for  the  appointment  of  C 
and  the  determination  of  water  rates  bv  the  I 
Commissioners.  Water  rates  must  be  fixed  b] 
Supervisors,  pursuant  to  the  provisions  of  the 
and  not  by  a  jBoard  of  Commissioners  appoint 
Act  of  1858,  unless  it  be  that  the  first  section  c 
of  the  Constitution  contravenes  the  tenth  secti 
I  of  the  Constitution  of  the  United  States,  wl 
a  State  from  impairing  the  obligation  of  a  cont 
is  the  ground  taken  by  the  Company. 

The  Act  of  1858,  under  which  the  Company 
its  charter,  and  it  may  be  conceded  that  the  en 
poration,  when  accepted  by  the  corporators, 
between  them  and  the  State,  that  the  powers,  j 
franchises  granted  shall  not  be  restrained,  con 
stroyed  without  their  consent.  (Dartmouth  < 
4th\\^heat.  709;  Pennsylvania  College  Cases,  '. 
That  must  be  so,  unless  it  has  been  otherwise  p 
contract  itself.  But  the  Company  obtained  it 
der  a  section  of  the  Constitution  of  1849,  whii 
the  formation  of  corporations  under  general 
served  to  the  State  the  power  of  altering  su 
time  to  time,  or  repealing  them.  As  part  of  tt 
of  the  State,  this  provision  entered  into  the  cod 
the  Comymny  and  the  State,  and  when. the  cc 
cepted  the  charter  of  the  Company,  under  the  j 
1858,  they  consented  to  take  it  subject  to  the  e 
powers  reserved  to  the  State.  As  a  creature  oi 
was  bound  by  any  laws  passed  by  its  creator  i: 
of  powers,  inherent  or  reserved.  "But,"  as  h 
by  the  Supreme  Court  of  the  United  States,  '* 
alteration  and  amendment  is  not  without  limi 
tions  must  be  reasonable;  they  must  be  made  : 
and  be  consistent  with  the  scope  and  object  of 
corporation.  Sheer  oppression  and  wrong  cann 
under  the  guise  of  amendment  or  alteration, 
sphere  of  the  reserved  powers,  the  vested  righl 
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orporations,  in  such  cases,  are  surrounded  by  the  same 
jtions,  and  are  as  inviolable  as  in  other  cases.  (Shields 
Mr'ri,  95  U.  S.  3250 

he  question  therefore  remains,  whether,  in  ordaining 
the  Board  of  Supervisors  shall  annualljr  fix  the  rate  to 
:harged  bj  the  Company  for  water  furnished  to  consum- 
the  State  has  in  any  way  impaired  the  charter  of  the 
joration,  or  destroyed  or  impaired  any  vested  right  or 
>erty  acquired  under  it. 

7  the  charter  there  was  granted  to  the  Company  the  ri^ht 
ranchise  of  distributing  water  through  its  pipes  or  mams 
nj  part  of  the  city,  and  selling  it  to  consumers  at  prices 
e  fixed  by  public  agents.  Assuming  that  non-interfer- 
s  with  the  rights  of  the  grant,  or  of  property  acquired 
er  it,  and  the  ajijiointment  of  agents  to  establish  the 

8  between  the  Company  and  the  public,  were  obligations 
3h  were  binding  upon  the  State,  and  that  the  Company, 
ts  part,  came  under  an  obligation  to  furnish  water  to  the 

of  San  Francisco,  in  case  of  great  necessity,  **free  of 
ge/'  and  to  the  inhabitants  thereof  at  prices  to  be  estab- 
3d  by  public  agents,  there  was  such  a  contract  between 
Dompany  and  the  State  as  could  not  be  violated  by  eithei* 
le  parties  to  it.  But  it  will  be  observed  that  neither  the 
er  of  fixing  water  rates,  nor  of  appointing  the  agents  for 

purpose,  was  granted  to  the  Company.  If  it  was 
lin  the  power  of  the  State  to  delegate  either  of  those 
ers  to  a  corporation  or  indiyidual;  it  was  not  done  by  any 
le  laws  under  which  the  Company  was  incorporated.  A 
ilege  was  given  to  the  Company  to  participate,  to  a  cer- 
extent,  in  the  aelection  of  the  agents  who  were  to  con- 
ite  the  Board  for  determining  the  rates;  but  the  privilege 
subordinate  to  the  powers  reserved  by  the  fetate  for 
ilating,    between    the   corporation   and  the  public,   the 

of  water  furnislied  to  the  public  by  the  appoint- 
t    of    agents    to   fix    the  rate  to   be   charged   for    it; 

the    Company,    under    its    contract    with    the   State, 

the  priv  lege^  subject  at  all  times  to  anjr  laws  which 
it  be  passed  by  the  State  in  the  exercise  of  its  powers  of 
ilatioii  and  appointment.  Such  powers  were  not  granted 
[le  Company.  The^  could  not  have  been  granted.  As 
jmmental  powers,  xt  was  not  in  the  power  of  the  Legis- 
re  to  bargain  them  away  to  corporations  or  individuals. 
ich  powerB,'*  says  Mr.  Greenleaf.  in  his  edition  of 
iiise  on  Real  Property,'  vol.  2,  p.  67,  **  are  intrusted  to 
Legislature  to  be  exercised,  not  to  be  bartered  away;  and 
\  indispensable  that  each  Legislature  should  assemble 
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with  the  same  measure  of  sovereign  power  whic 
its  predecessors.  Any  act  of  the  Legislature  d 
from  the  future  exercise  of  powers  intrusted 

Sublic  good  must  be  void,  being  in  effect  a 
esert  its  paramount  duty  of  the  whole  people. 

In  exercising  the  powers  of  regulating  the  m 
of  a  corporation  which  has  been  devoted  to  pi 
the  appointment  of  agents  for  the  performance 
tween  the  corporation  and  the  public,  the  St£ 
the  corporation  to  participate  in  the  selection  ( 
or  it  may  select  any  of  the  corporators  of  the  c 
act  in  connection  with  other  agents.  But  in  so 
it  ex  rnera  gratia.  By  making  such  appointme 
does  not  incur  any  obligation  to  continue  them 
mode  of  appointing  agents.  It  may  change 
which  appointments  shall  be  made.  It  may  dis 
time  those  who  have  been  appointed,  and  appc 
any  mode  it  sees  fit.  The  power  of  the  State  o 
or  officers  is  unlimited,  except  by  constitution! 
In  the  absence  of  any  constitutional  prohibitic 
tive  provision,  fixing  the  term  of  office  of  any 
compensation,  the  Legislature  may  change  g 
compensation  even  while  the  officer  is  in  office. 
Dickimon,  27  Cal.  470;  In  re  Bulger ,  45  Id.  55^ 

Changing  the  agents  by  which  a  thing  is  to  b 
a  corporation  is  entitled  to  have  done,  does  not 
the  enjoyment  of  the  right  itself.  The  right  st 
is  recognized  and  protected  by  law,  althoug 
agency  may  be  appointed  for  the  performance 
upon  which  the  right  rests.  The  change  in  thi 
not  diminish  the  duty,  nor  impair  the  right, 
tutional  amendment  there  was,  therefore,  no 
the  duty  assumed  by  the  State,  and  no  interfer 
rights  of  the  Company  under  its  charter.  A  pri 
ticipating  in  the  selection  of  agents  for  the  per 
public  duty  between  it  and  the  public  has  bee] 
but  that  privilege  was  in  no  sense  a  part  of  th( 
tween  it  and  the  State.  The  State  w^as  not  uu 
gation  to  continue  it,  or  to  make  it  co-exist 
grant  of  the  charter.  As  a  mere  privilege, 
held  it  subject  to  the  retained  powers  of  the 
exercise  of  which,  it  was  liable  at  any  time  tim< 
fied  or  annulled.  By  the  constitutional  am 
State  has  annulled  it;  but  in  doing  so,  it  has  ] 
with  the  charter  of  the  Company,  or  disturbed 
property  acquired  under  it,  or  obstructed  the  Cc 
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oyment  of  any  of  those  rights.  The  rights  and  duties  of 
company  and  of  the  State,  arising  out  of  the  charter,  are 
;  intact  and  unimpaired.  No  property,  tangible  or  intan- 
le,  of  the  Company  has  been  interfered  with.  The  water 
ich  it  is  engaged  as  a  business  in  selling  to  the  public  is 
^ded  and  protected  by  law  as  its  property;  but,  as  prop- 
jj  which  has  been  devoted  to  the  use  of  the  public,  it  is 
tject  to  the  regulation  and  control  of  the  State;  and  the 
te,  while  it  has  sanctioned  the  use,  has  a  duty 
public  by  regulating  the  use,  as 
and  privileges  of  the  corporation 
These  things  are  not  of  the  con- 
to  the  sovereignity  of  the  State, 
'All  property,"  says 
affected  with  a  public 


disehargo    to    the 
1    a8    the    powers 
ideutal  to  the  use. 
it;    they    appertain 
[   cannot   bo   bargained  away 
.  Chief  Justice  Waite,    **  which  is 


3rest  ceases  to  be  a  juris  privati  only,  and  becomes  sub- 
t  to  ragnlatitm  for  public  benefit;  and  property  is  affected 
h  a  public  interest  whenever  it  is  devoted  to  such  use  as 
nake  it  of  public  consequence  and  to  directly  affect  the 
irannity  at  large."  (Munn  vs.  Illinois,  94  U.  S.  1'26.) 
1 18  this  use  of  property  invested  in  a  public  business, 
!  the  powers  una  duties  of  a  corporation  incidental  to  it, 
ch  in  its  relations  to  the  public,  are  always  subject  to  the 
alation  of  the  State.  Every* corporation  when  it  accepts 
charter  consents  to  this  regulation  by  the  State;  and  the 
rer  of  the  Btiitfe  to  regulate  the  use  may  be  exercised  to 
lost  any  extent  to  carry  into  effect  the  original  purposes  of 
grant  and  to  protect  the  rights  of  the  public  and  of  the 
porators,  or  to  promote  due  administratioh  of  the  affairs 
the  coi^ioration,  (Miller  vs.  The  State,  15  Wallace,  311; 
f/oke  Water  O*.  vs.  Lyman,  Id.,  511.) 
V  hence  it  results  that,  when  the  State,  by  the  constitu- 
lal  amendment  of  1879,  took  away  from  the  petitioner  the 
rilege  of  participating  in  the  selection  of  public  agents  to 
form  the  duty,  under  its  charter,  of  fixing  water  rate^ 
ween  it  and  the  public,  it  did  not  interfere  with  any  of 
vested  rights*  of  the  Company,  and  the  exercise  of  its 
rer  in  that  respect  cannot  be  regarded  as  an  unconstitu- 
lal  act  within  the  prohibition  of  the  Federal  Constitution. 
'he  application  of  the  petitioner  is  therefore  denied, 
concur;  Sharpstein,  J. 


CONCURRING  OPINIONS. 


concur  in  the  judgment.     I  also  concur  in  the  views  of 
Justice  McKee,  except  as  to  what  is  said  regarding  the 
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power  of  the  State,  independent  of  the  pro\ 
State  Constitution,  to  restrain  or  control  franc 
to  corporations,  without  their  consent,  and  as 
of  a  franchise  constituting  a  contract;  upon  t 
I  express  no  opinion :  Myrick,  J. 

I  concur  in  the  judgment,  and  for  the  most 
is  said  in  the  opinion  of  McKee,  J. ;  but  I  a 
that  the  right  to  change  the  mode  of  determii 
to  be  charged  for  water  furnished,  remained  in 
ture  and  was  never  alienated  by  the  Act  of  185( 
act.  The  matter  of  fixing  such  rates  is  gov€ 
formed  no  part  of  any  contract  with  the  (corp 
tioner.  The  change  therefore  made  by  Sectii 
Article  XIV  of  the  present  Constitution  impj 
tract  made  with  the  corporation,  and  is  not  in 
any  provision  of  the  Constitution  of  the  United 
fixing  of  rates  affects  no  right  of  property  in  O] 
furnished  consumers.  It  takes  no  water  froi 
ration,  and  it  deprives  them  of  no  right  to  sell 
rates.  Ik  is  not  to  be  presumed  in  advance,  eii 
of  law  or  fact,  that  the  Board  of  Supervisors  w 
rates  as  fairly  and  justly  to  all  parties  as  any  C 
selected  under  and  in  accordance  with  the  ^ot 
fourth  section  of  the  Act  of  1858.  A  just  and 
nation  is  all  that  ig  required  or  desired  by  t 
either  party  to  the  litigation.  The  Board  is  n< 
make  other  than  equitable  determination  in  th< 
initted  to  it.  We  cannot  perceive  that  it  can  I 
that  any  right  of  property  of  the  corporation 
affected  by  the  change  made  by  the  present  Cc 
the  State. 

In  coming  to  this  conclusion  I  lay  out  of  view 
of  power  to  the  Legislature  as  expressed  in  i 
the  Constitution*of  1849.  In  the  view  I  take  o 
IS  unnecessary  to  invoke  that  section  to  sus 
elusion  reached.  It  may,  however,  fortify  sue] 
The  view  here  expressed  is  in  accordance  with 
in  Stone  vs.  Mississippi,    101,  U.  S.  Rep.,  814: 

DISSENTING  OPINION. 

I  dissent.  In  the  recent  case  of  Stone  vs.  Ik 
ported  in  101  U.  S.,  at  page  814,  Mr.  Chief  J\ 
delivering  the  unanimous  opinion  of  the  Supre 
the  United  States,  declared  that  "it  is  now  toe 
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md  that  any  contract  which  a  State  actually  enters  into 
hen  granting  .  a  charter  to  a  private  corporation,  is  not 
ithio  the  protection  of  the  clause  in  the  Constitution  of  the 
Fnited  States  that  prohibits  States  from  passing  laws  impair- 
ig  the  obligation  of  contracts.  *  *  *  In  this  connection , 
owever  (proceeds  the  Chief  Justice),  it  is  to  be  kept  in  mind 
mt  it  is  not  the  cliarter  which  is  protected,  but  only  any  eon- 
act  the  charter  may  contain.  If  there  is  no  contract  there  is 
othiug  in  the  grant  on  which  the  Constitution-  can  act. 
OQsequentl)',  the  first  inquiry  in  this  class  of  cases  alT\  ays 
\,  whether  a  contract  has  in  fact  been  entered  into,  ami  if 
>,  what  its  obligations  are.  *  *  *  The  contracts 
hieh  the  Constitution  protects  ai'e  those  that  relate  to 
roperty  rights,  not  governmental.  It  is  not  always  easy  to 
ill  on  which  side  of  the  line  which  separates  govemmeotal 
cm  property  rights  a  particular  case  is  to  be  put;  but  in 
aspect  to  lotteries  (which  was  the  case  there  under  consid- 
ution)  there  can  be  no  diflSculty." 

The  laTiguage  thus  employed  by  the  Court  presents  the 
rinciples  which  must  govern  the  case  before  us  in  a  clear 
ght.  The  first  inquiir  for  us,  therefore,  is,  was  there  ever 
ly  contract  between  the  Spring  Valley  Water  Works  and 
le  State,  and  if  so,  what  was  its  nature  ?  To  determine  this 
lestion  we  must  look  to  the  law  under  which  the  Conipany 
as  incorporated.  It  was  organized  on  the  19th  of  June, 
)58 — its  certificate  of  incorporation  reciting  that  it  was 
irmed  **  under  and  in  conformity  with  an  act  of  the  Legis- 
tore  of  the  State  of  California,  entitled  'An  act  to  authorize 
earge  H.  Ensign  and  other  owners  of  the  Spring  Valley 
Fater  Works  to  lay  down  water  pipes  in  the  city  and  county 
'  San  FranciBco/  passed  April  23,  1858,  and  by  virtue  of  an 
i  of  the  Legislature  aforesaid,  entitled  'An  act  for  the  in- 
>rporation  of  water  companies,'  passed  April  22,  1858,  and 
conformity  with  such  other  laws,  or  parts  of  laws,  relating 
the  formation  of  corporations,  as  are  now  in  force  in  said 
tate  of  California."  The  certificate  of  incorporation  fur- 
ler  recites  that  ''the  object  for  which  eiftid  Company  is 
rmed,  is  the  introduction  of  pure,  fresh  water  into  the  city 
id  county  of  San  Francisco,  and  into  any  part  thereof ,  from 
ly  point  or  points,  place  or  places,  for  the  purpose  of  sup- 
ying  the  inhabitants  of  said  city  and  coun^  with  the  same, 
id  to  do  and  transact  all  such  business  relating  thereto  as 
ay  be  necessary,  and  proper;  not,  however,  to  be  incon- 
stent  with  the  laws  and  Constitution  of  the  State  of  Cali- 
rnia." 
It  is  not  necessary  to  make  further  mention  of  the  Ensign 
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Act,  for  the  reason  that  it  was  void,  as  was  helc 
CISCO  vs.  S.  V,  W,  IF.,  48  Cal.  493. 

The  act  of  April  22,  1858,  although  entitled 
the  incorporation  of  water  companies  "  in  real 
within  itself  no  provisions  for  the  incorporatioi 
pany.  Its  first  section  provided  that  the  proi 
act  of  April  14,  1853,  for  the  formation  of  coi 
certain  purposes  and  the  provisions  of  the  ar 
of  April  30,  1855,  **  shall  extend  to  all  corpora 
formed,  or  hereafter  to  be  formed,  uridej- said  ai 
acts  of  1853  and  1855,)  for  the  purpose  of  supp 
and  county,  or  any  cities  or  towns  in  this  Stat 
habitants  thereof,  with  pure,  fresh  water."  1 
sections  of  the  act  of  April  22,  1858,  except  tl 
to  certain  rights  and  privileges  conferred,  and 
ligations  imposed  on  any  company  incorporate 
poses  specified  in  the  first  section;  and  the  last 
act  is  in  these  words :  * '  Any  incorporation  here 
for  the  purposes  specified  in  this  act,  shall  h 
to  reincorporate  under  the  provisions  of  thi 
losing,  forfeiting  or  diminishing  any  of  the  rigl: 
franchises,  or  immunities  which  they  have  h 
fully  acquired. 

While  the  section  of  the  Act  of  April  22, 185f 
as  well  'as  its  title,  indicates  that  it  was  suj 
Legislature  that  provisions  were  therein  made 
ations  under  it,  it  will  appear  from  the  Act  i< 
stance  of  which  I  have  already  stated,  that  the: 
provisions.  Nevertheless'  this  Act  must  be  n 
tion  with  those  to  which  it  refers,  namely,  tha 
1853,  and  the  amendatory  Act  oif  April  30,  1 
part  of  the  law  for  the  formation  of  water  co 
while  the  Spring  Valley  Water  Works  had  to  1( 
of  1853  for  the  machinery  by  which  to  incor 
subject  to  the  burdens  imposed,  and  entitlec 
and  privileges  granted  by  the  Act  of  April  22, 

Through  and  by  means  of  that  Act  the  Legi 
State  said  to  all  of  its  people,  that  all  corpon 
under  its  laws  for  the  purpose  of  supplying 
county,  or  any  cities  or  towns  in  the  State,  c 
tants  thereof,  with  pure,  fresh  water,  should 
all  of  the  rights  and  privileges,  and  be  subjec 
duties  and  obligations  therein  prescribed, 
rights  and  privileges  was  given  the  power  to  ac 
demnation  property  necessary  for  the  use  oi 
rations  and  the  right,  subject  to  the  reasonab! 
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e  Board  of  Supervisors  or  city  or  town  authorities,  as  to 
e  mode  •and  manner  of  exercising  such  right,  to  use  so 
ueh  of  the  streets,  ways  and  alleys  in  any  town,  city,  or 
fcy  and  county,  or  on  any  public  road  therein,  as  should  be 
jcessary  for  laying  pipes  for  conducting  water,  etc. 
The  fourth  section,  which  is  the  one  most  material  to  be 
insidered  in  this  case,  provided:  **A11  corporations  formed 
»der  the  provisions  of  this  Act,  or  claiming  any  of  the 
iTileges  of  the  same,  shall  furnish  pure,  fresh  water  to  the 
habitants  of  such  city  and  county,  or  city  and  town,  for 
mily  uses  so  long  as  the  supply  permits,  at  reasonable 
teg  and  without  distinction  of  persons,  upon  proper  de- 
and  therefor,  and  shall  furnish  water  to  the  extent  of  their 
Bans,  to  such  city  and  county,  or  city  or  town,  in  case  of 
e  or  other  great  necessity,  free  of  charge.  And  the  rates 
be  cliarged  for  water  shall  be  determined  by  a  Board  of 
>mmi8siouers,  to  be  selected  as  follows:  Two  by  such  city 
d  county  or  city  or  town  authorities,  and  two  by  the  Water 
jmpany;  and  in  case  that  four  cannot  agree  to  the  valua- 
m,  then  J  in  that  case,  the  four  shall  choose  a  fifth  person, 
d  he  shall  become  a  member  of  said  Bpard;  if  the  four 
)iDmissioners  cannot  agree  upon  a  fifth  then  the  Sheriff  of 
e  county  shall  appoint  such  fifth  person.  The  decision  of 
majority  of  said  JBoard  shall  determine  the  rates  to  be 
arged  for  water  for  one  year,  and  until  new  rates  shall  be 
tabliehed.  The  Board  of  Supervisors,  or  the  proper  city 
town  authorities;  may  prescribe  such  other  proper  rules 
lating  to  the  delivery  of  water  not  inconsistent  with  this 
jt  and  the  laws  and  Constitution  of  this  State." 
By  incorporating  and  availing  itself  of  the  privileges  of 
IS  Act,  the  Spring  Valley  Water  Company  became  bound, 
long  other  things,  to  furnish  water  to  the  extent  of  its 
mns,  to  the  City  and  County  of  San  Francisco,  in  case  of 
e  or  other  great  necessity,  free  of  charge,  and  it  has  already 
en  determined  by  this  Court  that  the  words  "other  great 
cessity"  include  all  water  necessary  for  sprinkling  streets, 
itering  public  squares  and  parks,  for  flushing  sewers,  and 
r  all  like  purposes  beneficial  to  the  public.  But  why  was 
B  company  bound  to  furnish  its  water  for  such  purposes 
ie  of  charge?  Simply  because  by  accepting  the  offer  held 
t  by  the  Act  of  1858,  and  incorporating  and  availing  itself 
its  privileges,  it  agreed — contrdcted— to  do  so,  and.  was 
und  by  the  tej-ms  of  the  contract.  By  the  exercise  of  no 
vermental  power  of  which  I  am  aware  could  the  Spring 
dley  Water  Works  be  compelled  to  furnish  the  City  and 
lunty  of  San  Francisco  with  water,  free  of  charge,  for  any 
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purpose.  That  obligation  could,  and,  did,  only  arise  oat  of 
tiie  contract.  But  the  contract  did  not  end  there;  for  by  it 
the  Company  also  bound  itself,  and  became  entitled,  to  fur- 
nish pure,  fresh  water  to  such  of  the  inhabitants  of  the  city 
and  county  as  should  'wish  to  take  it,  so  long  as  the  supply 
should  permit,  for  family  uses,  at  reasonable  rates  and  with- 
out distinction  of  persons,  upon  proper  demand  therefor— 
the  fates  to  be  charged  for  water  so  furnished  to  be  fixed, 
however,  in  the  manner  specified  in  the  Act.  This  right  was 
a  part  and  the  principal  part,  of  the  consideration  the  Com- 
pany received  for  its  agreement  to  furnish  the  city  and  county 
with  water  for  the  purposes  mentioned,  free  of  charge. 

The  manner  of  nxing  the  rates  was  as  much  a  part  of  the 
agreement  between  the  Company  and  the  State  as  was  the 
agreement  to  furnish  the  public  water  for  certain  purposes 
free  of  charge.  Both,  as  I  understand  it,  rested  upon  con- 
tract, and  upon  contract  alone — ^the  one  as  much  as  flie  other, 
and  both  relating  to  property  rights — to  the  terms  upon 
which  the  company  should  sell  and  dispose  of  the  wat^  it 
owned. 

But  it  is  said  that  the  manner  of  fixing  the  rates  to  be 
charged  by  the  Company  for  water  furnished  the  inhabitants 
of  the  city  and  county,  prescribed  by  the  Act  of  1858,  has 
been  changed  by  Section  1  of  Article  XIV,  of  the  new 
Constitution,  which  is  in  these  words: 

**The  use  of  all  water  now  appropriated,  or  that  may  be 
hereafter  appropriated,  for  sale,  rental,  or  distribution,  is 
hereby  declared  to  be  a  public  use,  and  subject  to  the  con- 
trol of  the  State,  in  the  manner  prescribed  by  law;  prowkdf 
that  the  rates  or  compensation  to  be  collected  by  any  person, 
company  or  corporation  in  this  State  for  the  use  oi  water 
supplied  to  any  'city  and  county,  or  city  or  town,  or  the  in- 
habitants thereof,  shall  be  fixed  annually  by  the  Board  of 
Supervisors,  or  City  and  County,  or  City  or  Town  Council, 
or  other  governing  body  of  such  city  and  county,  or  city  or 
town,  by  ordinance  or  otherwise,  in  the  manner  that  other 
ordinances  or  legislative  acts  or  resolutions  are  passed  by 
such  body,  and  shall  continue  in  force  for  one  year  and  no 
longer,  ouch  ordinances  or  resolutions  shall  be  passed  in  the 
month  of  February  of  each  year,  and  shall  take  effect  on  the 
first  day  of  July  thereafter.  Any  Board  or  body  failing  to 
pass  the  necessary  ordinances  or  resolutions  fixing  water 
rates  where  necessary,  within  such  time,  shall  be  subject  to 
peremptory  procets  to  compel  action  at  the  suit  of  any  party 
interested,  and  shall  be  liable  to  such  other  processes  and 
penalties  as  the  Legislature  may  prescribe.     Any  person, 
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ipanj  or  corporation  collecting  water  rates  in  any  city  and 
nt^;  or  city  or  town  in  this  State,  or  otherwise  than  as  so 
ibtislied,  shall  forfeit  the  franchise  and  water  works  of 
h  person,  company  or  corporation  to  the  city  and  county, 
city  or  town,    where  the   same  are  collected  for  public 

f,  as  is  said  in  the  prevailing  opinion,  the  provisions  of 
\  eection  ol  the  new  Constitution  have  struck  null  the  pro- 
ons  of  the  act  of  1858  relating  to  the  fixing  of  the  rates 
m  charged  for  water  furnished  the  inhabitants  of  the  city 

coiintyr  I  am  unable  to  see  why  it  has  not  also  struct 
I  those  prt^visions  of-  that  act  requiring  the  Company  to 
lish  the  city  and  county  with  water,  for  the  purposes 
rein  mentioned,  free  of  charge.  The  one  is  as  much  apart 
he  contract  between  the  State  and  the  Company  as  the 
31,  If  there  was  a  contract  between  the  State  and  the 
a  pan  J  at  a!l  (and  I  understood  the  prevailing  opinion  to 
?eed  upon  the  theory  that  there  was)  I  know  of  Ao  ground 
saying  that  the  clause  relating  to  the  fixing  of  rates  to  be 
rged  for  the  water  furnished  by  the  Company  to  the  in- 
it&nts  of  the  city  and  county  was  not  a  part  of  that  con- 
t.  In  my  opinion  it  was  a  most  material  part  of  it,  pro- 
ng as  it  did  for  fixing  the  amount  of  money  the  Company 
ulrl  receive  for  its  water. 
■  the  above  cited  provision  of  the  new  Constitution  affects 

contract  at  all,  1  see  no  escape  from  the  conclusion  that 

Spring  Vidley  Company  is  thereby  relieved  from  the 
38sitv  of  famishing  tne  city  and  county  with  any  water, 
any  purpose,  free  of  charge;  because  if  the  contract  re- 
ig  to  the  furnishing  of  water  by  the  company  is  vitiated 
art,  it  i^  vitiated  altogether,  and  because  the  Constitu- 

declares  *'  that  the  rates  or  compensation  to  be  collected 
my  persdn,  company  or  corporation  in  this  State  for  the 
of  water  supplied  to  any  city  and  county,  or  city  or  town, 
0  the  inhaljitants  thereof,  shall  be  fixed,  aniiually,  by  the 
rd  of  Supervisors,  or  city  and  county,  or  city  and  town 
ncil,  or  other  governing  body  of  such  city  and  county,  or 

or  town,  hy  ordinance  or  otherwise,  in  the  manner  that 
it  ordinarieee  or  legislative  acts  or  resolutions  are  passed 
mch  body,  and  shall  continue  in  force  for  one  year  and 
onger."  There  is  in  this  provision  no  exception  of  any 
racter,  but  its  language  is  general  and  sweeping.  In  my 
lion,  however,  this  provision  of  the  Constitution  does  not 
ny  way  affect  the  contract  by  which  the  Spring  Valley 
ier  Works  bound  itself  to  furnish  the  City  and  County  of 

Francisco  with  water  for  certain  purposes,  free  of  charge, 
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and  by  which  it  became  entitled  to  have  the  rates  to  be 
charged  for  water  furnished  thfe  inhabitants  of  the  city  and 
county  fixed  as  prescribed  in  the  Act  of  1858,  for  the  reason 
that  it  is  one  of  those  relating  to  property  rights— to  the 
amount  the  company  should  be  paid  for  the  properiy  it 
owned — and  therefore  comes  within  the  protection  of  that 
clause  of  the  Constitution  of  the  United  States  that  pro- 
hibits States  from  passing  laws  impairing  the  bbligation  of 
contracts.  The  ground  upon  which  it  is  sought  to  make  the 
provisions  of  the  present  Constitution  appJy  to,  and  con- 
sequently control,  the  provisions  of  the  Act  of  1858  in  the 
particular  mentioned  is,  that  at  the  time  that  Act  was  adopted, 
arid  at  the  time  the  Spring  Valley  Water  Works  incorporated, 
there  was  a  provision  in  the  then  existing  Constitution  pro- 
viding that:  ** Corporations  maybe  formed  under  general 
laws,  but  shall  not  be  created  by  special  act,  except  for 
municipal  purposes.  All  general  laws  and  special  acts  passed 
pursuant  tp  this  section  may  be  altered  from  time  to  time,  or 
repealed,", and  that  by  reason  of  the  power  thus  reserved  to 
the  State,  it  was  competent  for  the*  law-making  power  to 
alter,  amend  or  repeal  the  provision  in  question  here. 

No  one,  I  presume,'  will  dispute  the  general  proposition 
that  the  charter  of  a  corporation  is  subject  to  the  reserved 
power  in  the  State  to  alter  or  amend  or  repeal  at  any  time 
any  of  its  provisions,  subject  to  the  limitation,  however,  that 
such  alteration  or  amendment  must  be  reasonable,  and  con- 
sistent with  the  scope  and  object  of -the  Act  of  incorporation. 
(Shields  YS,  Ohio.  95  U.  S.,  525.  Sinking  Fund  Cases,  99  U. 
S.,  720.)  Nor  the  proposition  that  one  Legislature  cannot 
irrevocably  bargain  away  any  of  its. governmental  powers, 
such,  for  example,  as  the  right  of  eminent  domain  provided 
for  in  the  second  section  of  the  Act  of  1858.  On  the  other 
hand,  it  is  just  as  clear  that  the  Legislature  may  contract 
with  a  private  corporation  concerning  the  property  of  such 
corporation,  and  that  such  a  contract  may  be  contained  in 
the  charter  of  the  corporation,  and  when  made  becomes  a 
vested  right  and  beyond  the  reach  of  subsequent  legislation. 
(St07i£  VS.  Msaissipjn.,  101 U.  S. ,  817, 820;  Cooley's  Const.  Lim., 
4th  ed.,  p.  347;  Commonwealth  vs,  Ess^  Co.,  13  Gray,  253; 
Sage  vs.  Dillard,  15  B.  Munroe,  Ky.,  349.)  Of  this  latter 
character,  in  my  opinion,  was  the  contract  before  us  in  the 
present  case.  Therefore,  in  my  view,  it  becomes  unnecesr 
sary  to  inquire  whether  a  charge  in  the  provision  of  the  Act 
•  of  1850,  securing  to  the  Water  Company  reasonable  rates  for 
water  furnished  the  inhabitants  of  the  city  and  county,  to  be 
fixed  by  a  commission,  in  the  appointment  of  which  the 
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npanj  ahould  have  a  voice,  to  such  rates  as  the  ''Board 
StiperTisors  *  *  -  *  *  *  or  other  governing  body  of 
ib  citj  and  county"  should  fi^  (without  limitation  or  qual- 
ation),  and  coupled  with  the  condition  that  if  the  Com- 
ly  -should  collect  any  water  rates  otherwise  than  as  so 
ablisbed,  it  should  forfeit  its  franchise  and  w^ter  works — 
reservoirs  and  pipes  and  water — ^to  the  city  and  county, 
the  use  of  the  public,  would  be  a  reasonable  amendment 
the  law,  and  so  permissible  under  the  reserved  power  of 
JState*  It  seems  to  me  it  would  be  stretching  the  reserved 
ver  almost,  if  not  quite,  beyond  limit,  if  this  can  be  done. 
wever.  it  is  not  necessair,  in  my  view  of  the  case,  to  ex- 
ss  aiQy  opinion  upon  that  question.  For  the  reasons 
Midj  stated  I  am  constrained  to  dissent  from  the  judgment 
my  associates. 

think  the  petitioner  entitled  to  the  writ  prayed  for,  and 
t  it  ought  to  be  granted :  Boss,  J. 


Department  No.  2. 


[Piled  May  31,  1881.] 

No.  7403. 

HOECKEL,  Appellant,  vs.  REESE,  Respondent. 

rBACT' —  TiTLB  -  Conveyance  —  Mobtgaob — Gonbidbbation  — Tbndbb — 
Action.  Tt^Dder  of  a  deed  to  premises  in  pursuance  of  a  contract  to 
cc»DT«y  H  pL-rfect  title  is  insufficient  if  there  ^s  a  mortgage  existing  on 
the  premiBes  of  date  prior  to  the  tender  unsatisfied  and  undischarged. 
tn  Huch  a  ra»e  an  action  cannot  be  maintained  for  the  consideration. 

.ppeal  from  Superior  Court  of  Sacramento  Couniy. 

hmlap  ct  Fan  Fleet  and  A.  C,  Hinkson,  for  appellant. 
^eeman  it  Bates,  for  respondent. 

fy  the  Court  : 

"his  is  the  counterpart  of  Reese  vs.  Hoeckd,  No.  7210.  We 
not  think  that  the  deed  tendered  by  the  appellant  to  re- 
ndent  would  convey  a  perfect  title  to  the  premises,  so 
g  as  there  was  a  mortgage  on  them  of  prior  date  nnsatis- 
I  and  undiscliarged.  Tne  obligation  of  the  respondent 
}aj  depended  upon  a  conveyance  to  him  of  a  perfect  title 
the  land  by  appellant's  assignor.  No  such  conveyance 
ing  been  tendered,  it  necessarily  follows  that  no  action 
the  consideration  can  be  maintained. 
udgment  and  order  affirmed. 
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[Piled  May  31,  1881.1 
No.  10,598. 

THE   PEOJLE   OF   JTHE    STATE   OF   CALIFORNIA, 

Respondent, 

vs. 

WILLIAM  BECK,  Appellant. 

GBiMiNAii  Law  —  iMBTBUcnoN  —  Bbasonablb  Doubt  —  Defbndamt  ab  a 
Witness — Bbputation.  People  ts.  Gilbert  (January  4,  1881),  as  lo 
irregolarity  of  recording  verdict  not  affecting  a  snbstantial  right  of 
defendant,  affirmed.  An  instruction:  *' Before  conviction;  the  per- 
suasion of  guilt  produced  by  the  evidence  ought  to  amount  to  oriiosf 
a  certainty,  or  such  a  moral  certainty  as  convinces  the  minds  of  the 
jury  as  reasonable  men,*'  while  unsatisfactory  is  not  erroneoas.  A 
defendant  offering  himself  as  a  witness  is  subject  to  the  rules  govenn 
ing  other  witnesses,  and  his  reputation  for  truth,  honesty  and  integritj 
may  be  impeached, 

Appeal  from  Superior  Court,  Shasta  County. 

Attorney-General  Hart^  for  respondent. 
Oarter  dk  Stveeney^  for  appellant. 

MoBBisoN,  C.  J.,  delivered  the  opinion  of  the  Court. 

The  appellant,  William  Beck,  was  indicted  by  the  Grand 
Jiuy  of  Shasta  County  for  the  crime  of  grand  larceny.  On 
this  indictment  he  was  tried  and  convicted  and  adjudged  k> 
suffer  two  ye^rs  and  six  months'  imprisonment  in  the  State 
.  Prison,  and  from  that  judgment  he  prosecutes  this  appeal. 
The  first  ground  upon  which  the  appellant  relies  for  a  rever- 
sal of  the  judgment,  grows  out  of  an  alleged  irregularity  in 
entering  or  recording  the  verdict  of  the  jury;  but  as  the 
question  here  presented  was  duly  considered  and  passed 
u])on  adversely  to  the  applicant,  in  the  case  of  the  Pe^ok  m 
OUbert  (opinion  filed  January  4, 1881),  a  further  examination 
of  it  is  deemed  unnecessary  in  this  case. 

2.  The  second  objection*  is  to  an  instruction  of  the  Court 
upon  the  amount  of  evidence  required  to  justify  a  verdict  of 
guilty  in  a  criminal  case.  The  Court  told  tne  jury  that 
**  before  conviction  the  persuasion  of  guilt  produced  oy  the 
evidence  ought  to  amouift  to  almost  a  oeriairUy^  or  such  a 
moral  certainty  as  convinces  the  minds  of  the  jury  as  reason- 
able men."  It  is  very  clear  that  the  law  does  not  require  the 
guilt  of  a  party  prosecuted  for  a  crime  to  be  established  by 
evidence  which  amounts  to  mathematical  certainly — evidence 
which  excludes  all  possible  doubt;  but  the  rule  is,  that  the 
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ence  eball  be  such  as  to  exclude  all  reasonable  doubt, 
portion  of  the  charge  above  referred  to  may  be  consid- 
uQsatisfactorj,  but  it  is  not  erroneous.  In  the  charge 
jh  followed,  however,  the  law  was  clearly  and  correctly 
Q  to  the  jury  in  the  language  of  Chief  Justice  Shaw  in 
(Webster  case,  and  that  charge  has  been  adopted  as  a 
ect  definition  of  the  term  ** reasonable  doubt,"  by  the 
teme  Court.  (People  vs.  Asfie,  44  Cal.,  288.  See  also 
ik  vs.  Cronin,  34  Cal.,  191;  People  vs.  PadiUia,  42 
,5350 

The  remainiug  point  in  the  case  relates  to  the  admission 
idence  which  was  objected  to  on  the  trial.  The  defend- 
offered  himBdf  as  a  witness  on  his  own  behalf,  and, 
he  had  testified,  the  District  Attorney  called  one  H.  F. 
i  as  a  witness  and  asked  him  the  following  question : 
e  jou  acquainted  with  the  general  reputation  of  the  de- 
mt  for  truth,  honesty  and  iniiegrity  ?  To  this  question 
iounsel  for  the  defendant  objected,  on  the  ground  that  it 
competent  for  the  prosecution  to  attack  the  reputation  of 
reused  in  a  criminal  case,  until  the  defense  has  first  in- 
iced  evidence  to  prove  the  good  character  of  the  defend- 
The  objection  was  overruled,  and  the  witness  testified 
he  was  acquainted  with  the  general  reputation  of  defend- 
n  respect  to  the  traits  inquired  of,  and  that  such  gen- 
reputation  was  bad.  There  is  no  doubt  that  the  rule 
mded  for  by  the  counsel  for  the  defense  is,  generally 
E:ing,  the  correct  one;  but  it  has  no  application  when  the 
idaut  becomes  a  witness  in  the  case  and  testifies  in  his 
behalf. 

is  question  was  before  the  Court  in  the  case  of  (Jlark 
ieese  (35  CaL  89),  and  it  was  there  held  that  **  when  the 
idant  became  a  witness  in  his  own  behalf,  he  subjected 
elf  to  all  tbe  rules  regulating  the  examination  andcross- 
ination  of  witnesses.  His  privilege  was  no  greater  than 
3f  any  other  witness;  he  dropped,  for  the  time  being, 
haracter  of  a  party  and  took  on  that  of  a  witness.*'  The 
n  the  above  case  was  followed  in  the  criminal  case  of 
^eople  vs,  Relrdtart,  ,39  Cal.  449,  and  also  in  the  very 
t  case  of  the  People  vs.  Johnson,  decided  by  this  Court, 
ion  filed  Febnmry  24,  1881).  The  Code  of  Civil  Pro- 
e,  HectioB  2,051  provides  tha#  a  witness  may  be  im- 
led  by  evidence  that  his  general  reputation  for  *'  truth, 
jtj  and  integrity  is  bad,"  and  Section  1,102  of  the  Penal 
declares  that  ''the  rules  of  evidence  in  civil  actions 
)pli cable  also  in  criminal  actions,  except  as  otherwise 
led  in  this  Code  " — the  Penal  Code.     The  rule  is  mani- 
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festly  a  jnst  one.  The  defendant  is  not  required  to  testif;^, 
and  no  unfavorable  conclusion  can  be  deduced  from  ms 
silence.  But  the  law  gives  him  the  privilege  of  testifying  in 
his  own  behalf,  and  if  he  choose  to  exercise  that  privilege 
there  is  no  good  reason  why  his  reputation,  as  a  witness, 
should  not  be  subject  to  attack  in'  the  same  manner  that  the 
refutation  of  any  other  witness  may  be  impeached. 

No  error  appearing  in  the  record  the  judgment  and 
order  are  affirmed. 

We  concur:  Sbarpstein,  J.,  Thornton,  J.,  Myrick,  J. 


Department  No.  1. 


i 


[Filed  May  17,  1880.] 

Ho.  6772. 

HEY  SING  ¥ECK,  Respondent, 

vs. 

ANDERSON,  Appellant. 

CoNBTmrnoNAii  Law — Fish  Law — Fobpbitubk — Dub  Fbocksb  of  Law— 
CiiAiM  AND  Delivebt — NoTicE.  A  forfeiture  of  property  cannot  be 
enforced  without  judicial  proceediugs  had  for  the  purpose  of  deter- 
miuing  whether  it  is  liable  to  condemnation ;  the  owner  is  entitled  to 
notice  of  the  charge  for  which  the  for!eiture  is  claimed,  and  of  tlie 
time  and  place  for  the  determination  thereof:  Held  accordingly,  Uiai 
so  much  of  Section  636,  Penal  Code,  as  authorizes  an  arbitraiy  seiz- 
ure of  the  property  of  a  party,  is  unconstitutional.  Plaintiff  rented 
boats  and  fishing  tackle  to  Chinese  fishermen,  who  were  using  it  Bt  a 
distance  of  more  than  one-third  way  across  a  slough  in  Solano  County. 
Section  636,  Penal  Code,  declares  such  use  to  be  a  misdemeanor,  and 
the  boats  and  tackles  subject  to  forfeiture.  Defendant,  as  constable, 
seized  the  pipperty  as  being  subject  to  forfeiture.-  Plaintiff  did  not 
know  of  the  unlawful  use  to  which  the  property  was  to  be  put:  Bdd 
that  he  could  not  be  deprived  of  his  property  without  judicial  pro- 
ceedings, and  was  entitled  to  maintain  an  action  of  **  claim  and  detiv- 
ery  ' '  for  the  property  taken  by  the  constable. 

Appeal  from  Fifteenth  District  Court,  San  Francisco. 

King  &  Bodgers,  for  respondent. 
0.  -B.  Coghlan,  for  appellant. 

McKee,  J.,  delivered  the  opinion  of  the  Court, 

This  was  an  action  of  claim  and  delivery  for  one  net,  three 

boats  and  fishing  tacklet  alleged  to  have  been  taken  and 

wrongfully  detained  from  the  plaintiflf. 

It  appears  that  the  property  belonged  to  the  plaintiff,  who 

had.  rented  it  to  certain  Chinese  fishermen  for  the  P^"T^ 

of  fishing  in  the  tide-waters  of  the  State.     In  December^ 
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8,  these  men,  who  had  possession  of  the  property,  were 
sliing  fish  in  what  is  known  as  Montezuma  Cut-oflf  Slough, 
tiio  the  jarisdiction  of  Solano  County,  by  casting  and 
snding  their  nets  more  than  one-third  the  way  across  the 
igh.  That  contrivance  for  catching  fish  was  prohibited 
Section  636,  Chapter  1,  Title  X v;  of  the  Penal  Code, 
Lch  declared  that  **  every  person  who  shall  cast,  extend, 
set  any  seine  or  net  of  any  kind,  for  the  catching  of  fish 
any  river,  stream,  or  nlough  of  this  State,  which  shall 
entl  more  than  one-tliird  across  the  width  of  said  river, 
mn,  or  alough,  at  the  time  and  place  of  such  fishing,  is 
Ity  of  a  misdemeaoor,"  punishable  by  fine  or  imprison- 
[it,  or  both.  Further,  it  declared  that  "all  nets,  seines, 
ing  tackle,  boats,  or  other  implements  used  in  catching 
^kiQg  fish  in  violation  of  the  provisions  of  this  chapter 
1!  be  forfeited,  and  may  be  seized  by  the  peace  officer  of 
county  or  his  assistant,  and  may  be  by  him  destroyed  or 
1  at  public  auction  upon  notice  posted  in  the  county  for 
1  days." 

Lt  the  time  of  the  fishing  the  defendant  was  an  actinc 
stable  of  Suisun  Township.     In  that  capacity  he  arrested 


men  for  a  violation  of  the  law,  and  seized  their  nets, 
its,  and  fishing  tackle.  The  seizure  was  followed  by  the 
secutioD  of  the  oflenders,  and  they  were  severallv  con- 
ted  and  seuteDced  to  pay  a  fine.  No  fault  is  found  with 
proceedings  against  them  personally.  But  no  proceed- 
s  of  any  kind  were  taken  against  the  property  which  had 
m  seized. 

^he  Court  below  found  as  a  fact  that  the  plaintiff  knew 
hing  of  the  unlawful  use  of  his  property  by  those  to 
om  he  had  hired  it,  and  did  not  '*  connive  at  or  encour- 
r  such  use;  and  it  would  seem  to  be  harsh  justice,  to  say 
least,  to  deprive  him  of  his  property  for  no  guilty  act  of 
own.  It  may  be  couceded  that  the  innocence  of  the 
intiff  would  not  exempt  his  property  from  the  punishment 
a  statute,  the  provisions  of  which  it  had  been  used  to 
late,  if  the  statute  itself  had  provided  for  enforcing  the 
lishment  by  some  judicial  proceedings  against  it.  Under 
h  circumstances  J  property  used  to  commit  the  aggression 
jht  be  treated  as  an  ofi'ender — as  the  guilty  instrument  or 
ng  to  which  the  forfeiture  denounced  by  the  statute 
^ed — without  reference  to  the  character  or  conduct  of  the 
ner.  But  the  statute  under  consideration  contained  no 
^visionti  whatever  for  determining  whether  the  property 
s  liable  to  condemnation  for  the  forfeiture  denounced 
kinst  it  lor  the  criming  acts  of  those  who  had  it  in  their 
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possession.  It  merely  authorized  a  peace  officer  to  seize  1]i0 
property  without  warrant  or  process,  to  condemn  it  without 
proof,  or  tlie  obseryance  of  any  judicial  forms,  and  to  destnr 
it  without  notice  of  any  kind,  or  sell  it  upon  notice-  posted 
anywhere  in  the  county,  for  five  days. 

Such  an  enactment  cannot  be  harmonized  with  those  cob- 
stitutional  guarantees  which  are  supposed  to  secure  eyaj- 
one  within  the  State  in  his  rights  of  liberty  and  properij. 
"No  man,"  says  Mr.  Cooley  in  his  work  on  Constitatioiil 
Limitations,  "can  by  his  misconduct  forfeit  his  propeilf 
unless  steps  are. taken  to  have  the  forfeiture  declared  in  d«0 
judicial  proceedings.  Forfeitures  of  rights  or  property  cbbt 
not  be  adjudged  by  legislative  act;  and  confiscations  without 
a  judicial  hearing  and  judgment  after  due  notice  would  be 
void  as  not  due  process  of  law.'' 

The  cases  of  the  UnUed  States  vs.  Brig  '' Malek,''  2  How. 
U.  S.,  and  Henderson's  Distilled  Spirits,  14  Wall.  44,  citad 
in  argument  by  counsel  of  defendant,  arose  out  of  judicial 
proceedings  in  rem  to  subject  property  to  condemnation,  fer 
an  alleged  violation  of  the  criminal  or  revenue  laws  of  tlie 
United  State£|,  and  they  are  authority  for  the  principle  that 
forfeitures  are  not  adjudgable  by  legislative  act,  except  it 
may  be  for  a  violation  of  flie  revenue  laws;  "except,"  saja 
the  Supreme  Court  of  Michigan,  "in  those *cases  where  pio* 
ceedings  to  collect  the  public  revenue  may  stand  upon  s' 
peculiar  footing  of  their  own,  it  is  an  inflexiole  principle  of 
constitutional  right,  that  no  person  can  le^lly  be  divested  of 
his  property  wimout  remuneration  or  against  his  will,  unleaa 
he  is  allowed  a  hearing  before  an  impartial  tribunal,  where 
he  may  contest  the  claim  set  up  against  him,  and  be  allowed 
to  meet  it  on  the  law  and  facts.  Where  a  debt  or  penalfy  or 
forfeiture  may  be 'set  up  against  hiip,  the  determination  of 
his  liability  becomes  a  judicial  question;  and  all  judicial 
proceedings  are  required  by  the  Constitution  to  be  exercised 
oy  courts  of  justice.  He  can  only  be  reached  through  the 
forms  of  law  upon  a  regular  hearing,  unless  he  has  by  con- 
tract referred  the  matter  to  another  mode  of  determination.'* 
The  law  of  the  land  in  judicial  proceedings  requires  a  hear- 
ing before  condemnation,  and  judgment  before  dispossession. 

It  follows  that  so  much  of  iaxe  statute  under  consideration, 
as  authorized  defendant  to  arbitrarily  seize  and  destrojr  or 
sell  the  property  of  the  plaintiff  for  alleged  forfeiture  with- 
out judicial  proceedings  for  its  condemnation,  or  monition  or 
notice,  actual  or  constructive,  to  its  owner,  of  the  chaigee 
for  which  the  forfeiture  was  claimed,  and  of  the  time  Mid 
place  for  determining  them,  was  unconstitutional  and  void, 
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R  property  in  question. 

ii  affirmed.  x>naa  J  . 

at:   MoKiiistry.J- Boss,  J,. 

Depabtmejw  No.  2. 
(TileaMfty23,  1881.] 
•No.  7538. 

itisis^?li9 

„d  ihal  the  facts  «\"'f  Xi",iff  is  ttr  o^vnet  and  seizcrt  "chuwh. 
U...d.  AT  ''"^f ''^1^.1  by  Wu  for  the  use  ■^"'^  l^^^^^^t^  o'  interest 
,,„4  ,hich  is  l««-';f,  *  X„  thai  Jef.ua«nt«  «»'"{"  "^fltS  el^a  to 

..letl  with  an  """K  '     nreai-nta  a  ca«e  of  '"»"' , '  J  lt,,.a  than 

W  strike  out.     The  oapac   ,  eomplaint  '^"^^  ",  .^^.iguons,  «wn- 

',*"„,  Thaddeiis  Am«t,      1""',"       aing  the  action, 
.fendftuts  named  ui  tuo  «[  °  ^  uaroed  »^s  d^^jia 


634  .The  Pacific  Coast  Law  Journal. 

on  two  grounds:  (1)  that  it  does  not  state  facts  sufficient ta 
constitute  a  cause  of  action;  (2)  that  it  is  ambiguous,  unin- 
telligible and  uncertain. 

The  record  does  not  disclose  how  the  plaintiff  in  the 
amended  complaint  was  substituted  for  the  one  named  in  the 
original,. or  how  the  defendants  other  than  those  named  in 
the  ori^nal  were  made  parties  to  the  action,  except  that  by 
answering  the  amended  complaint  they  voluntarily  made 
themselves  parties  to  it,  and  cannot  now  be  heard  to  object 
that  it  does  not  appear  that  the  pr^gent  plaintiff  was  regu- 
larly substituted  for  the  original,  or  that  the  additional  de- 
fendants were  regularly  made  parties  to  the  action. 

The  demurrer  was  sustained  without  leave  to  amend  the 
complaint,  and  a  judgment  ordered  and  entered  "that  the 
complaint  herein  be  dismissed  for  want  of  equity,  and  that 
the  defendants  go  hereof  without  day,  and  that  they  recover 
from  said  plaintiff  their  costs  of  this  suit,  taxed  at  $ " 

Whenever  a  demurrer  is  sustained  to  a  complaint  on  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  without  leave  to  amend,  the  defendant  is  en- 
titled to  have  a  final  judgment  entered  in  his  favor.  As  was 
said  in  Bauman  v^  The  Neio  York  C.  R.  E.  Co.  (10  How. 
Pr.  218) :  '*  The  demurrer  in  this  case  is  to  the  whole  com- 
plaint, and  the  decision  upon  it  is  that  the  plaintiff  has  no 
right  of  action.  Nothing  remains  to  be  done  by  the  defend- 
ants after  the  decision  but  to  have  their  costs  adjusted,  and 
to  perfect  judgment  in  their  favor  against  the  plaintiff." 

And  this  brings  us  to  the  question  whether  the  demurrer 
was  properly  sustained.  The  object  of  the  action,  as  dis- 
closed in  the  prayer  of  the  complaint,  was  to  have  a  claim  of 
the  defendant,  which  was  adverse  to  that  of  the  plaintiff,  to 
certain  real  estate,  determined.  The  plaintiff  alleges  that  he 
**  is  a  sole  corporation  duly  created  and  acting  by  and  under 
authority  of  law,  under  the  name  and  style  of  the  *  Eoman 
Catholic  Bishop  of  Monterey,'  and  that  he  is  the  lawful  suc- 
cessor *  *  **  to  Jose  de  Jesus  de  Gonzales,  formerly 
holding  the  office  of  Governor  of  the  Mitre  and  Head  of  the 
Diocese  of  Santa  Barbara  in  this  ^tate,  in  and  for  the  bene- 
fit of  the  Eoman  Catholic  Church,"  and  as  such  Bishop,  or 
sole  corporation,  he  is  the  owner,  seized  in  fee  of  certain  real 
estate  held  by  him  in  trust  for  the  use  and  benefit  of  the 
Roman  Catholic  Church  of  San  Buenaventura,  and  that  the 
defendants  claim  an  estate  or  interest  in  said  land  adverse  to 
him.  This  is  followed  by  allegations  to  the  effect,  as  we 
construe  them,  that  a  grant  of  lands,  known  as  the  "Ex- 
Mission  of  San  Buenaventura,"  was  made  to  the  predecessor 
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Poll,  and  io  trust  for  the  church,  and  that  Poli,  as  the 
cesser  of  the  original  grantee,  obtained  a  patent  for  said 
i  and  held  it  charged  with  that  trust,  and  that  the  benefi- 
7  of  that  trust  renounced  and  exchanged  the  same  for 
haucho  Lagana,  which  is  within  said  grant  patented  to 
i,  as  aforesaid.  It  is  to  this  land  that  the  defendants  are 
getl  to  claim  an  estate  or  interest  adverse  to  the  plaintiff, 
ih  he  seeks  in  this  action  to  have  determined.  The 
intitr  alleges  that  he  is  the  owner  and  seized  in  fee  of  this 
1,  which  IS  held  in  trust  by  him  for  the  use  and  benefit  of 
Church,  That,  coupled  with  the  other  allegation  that 
defendants  claim  an  estate  or  interest  in  said  land  ad- 
ie  to  him,  presents  a  case  of  conflicting  claims  to  real 
pertj, 

hat  there  is  much  in  the  complaint  that  is  superfluous,  we 
ready  to  admit.  But  that  could  have  been  remedied  by 
otiou  to  strike  out. 

Pe  think  that  the  complaint  shows  that  the  plaintiff  has 
ifGcient  interest  in  the  land  to  enable  him  to  maintain 
i  action,  (Fime  vs.  FeUer,  53  Cal.  18.) 
he  objection  thttt  it  does  not  appear  that  the  plaintiff  has 
tl  capacih'  to  sue  cannot  be  availed  of  upon  either  of  the 
ands  of  demurrer  stated  in  this  case.  Whether  the  alle- 
on  of  the  complaint  in  respect  of  the  plaintiff  being  a 
J  corporation  is  sufficient  or  not,  cannot  be  determined 
n  a  demurrer  to  the  complaint,  on  the  ground  that  it  does 
state  facts  suSicient  to  constitute  a  cause  of  action. 
h  a  demurrer  has  no  applicisition  to  the  capacity  of  the 
intiff  to  sue.     {ITie  Phoenix  Bank  ys.  Donnelly  40  N.  T. 

t  beinff  admitted  that  a  sole  corporation,  such  as  the 
utitf  claims  that  he  is,  could  hold  real  estate  not  exceed- 
four  full  lots  in  a  town  or  city,  or  twenty  acres  in  the 
utry  in  trust  for  a  church,  the  question  whether  the 
niitf  could  so  hold  the  quantity  which  he  claims  in  his 
iplaint  in  this  action  need  not  now  be  determined.  If 
complaint  shows  that  the  plaintiff  is  entitled  to  any  relief, 
demurrer  was  improperly  sustained.  His  right  to  have 
title  quieted  to  four  lots  or  twenty  acres  is  not  affected  by 
claim  to  have  it  quieted  to  1,000  acres  or  more, 
udpmeut  reversed  and  cause  remanded,  with  directions 
he  Superior  Court  of^  Ventura  county  to  overrule  the  de- 
rrer  to  the  complaint,  with  leave  to  the  defendants  to 
^er  within  tern  days  after  being  notified  of  the  overruling 
jaid  demurrer. 
?e concur:  Morrison,  C.  J.;  Myrick,  J. 
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In  Bank. 


[Filed  June  14,  1881.] 
No,  6699. 

TBEGAMBO  et  al.,  Respondents, 

vs. 

COMANCHE  MILL  AND  MINING  COMPANY, 

Appellant. 

PSACnCB — JUDOHKMT — DkFAULT  —  BCLIi  OF    ExCEPTIONB— SETTIiXlClirr  Of— 

TiMB — FnjNo  Papkbs — Waiver  of  Fexs  by  Coubt  CiiKBi— Tbial- 
Appbal — Chabob  fob  Fzling  Deicubbbb.  It  is  not  necessary  to  pre- 
sent a  bill  of  exceptions  for  settlement  at  the  time  of  taking  an  Ex- 
ception to  a  ruling  made  before  final  judgment.  Such  bill  may  be 
presented  and  settled  afterwards,  as  provided  in  Section  650,  C.  C. 
P. :  Heldy  accordingly,  that  an  exception  taken  to  an  order  refnnng 
to  set  aside  a  default  settled  more  Uian  twenty  days  after  the  judg- 
ment was  entered,  and  filed  after  an  appeal  had  been  taken  to  &e  Su- 
preme Court,  was  properly  a  part  of  the  record  on  appeal.  An  excep- 
tion to  a  decision  rendered  upon  a  motion  to  set  aside  a  default  is  aa 
exception  <*  taken  at  the  trial."  The  omission  of  duty  by  a  Court 
clerk  does  not  prejudice  the  legal  rights  of  a  party  litigant.  The  fail- 
ure of  a  Court  clerk  to  demand  his  fees  in  advance,  upon  the  receipt 
of  demurrers  for  filing,  is  a  waiver  of  prepayment  of  tiie  fees,  whidi 
waiver  the  clerk  has  power  to  make.  In  such  case  the  demurrers  ue 
in  contemplation  of  law  on  file,  and  indorsement  of  filing  is  UDsec- 
essary.  Filing  a  paper  consists  in  presenting  it  at  the  proper  offlee, 
and  leaving  it  there,  deposited  with  the  papers  in  such  office.  A  judg- 
ment by  default,  entered  after  a  demurrer  has  been  filed,  is  piona- 
ture.  A  clerk  of  a  Court  is  not  authorized  to  charge  $3  for  filing  a 
demurrer.  An  order  refusing  to  set  aside  a  default  is  not  an  appeal- 
able order. 

Appeal  from  the  Sixteenth  District  Court,  Mono  County. 

Bennett  &  Hetzell  and  Thornton,  for  respondents. 
D.  W.  Douthitt,  for  appellant. 

MoKee,  J.,  delivered  the  opinion  of  the  Court: 
This  case  arises  out  of  an  action  which  was  commenced  in 
the  late  District  Court  of  Mono  County  by  the  respondents, 
who  were  plaintiffs  in  the  Court  below,  to  obtain  a  judgment 
and  foreclosure  of  mechanics'  liens  upon  the  property  of  the 
Comanche  Mill  and  Mining  Company,  the  defendant  and  ap- 
pellant. Process  was  served  on  the  company  in  San  Fran- 
cisco, March  22,  1879.  May  2,  1879,  default  of  defendant 
for  not  answering  was  entered.  Motion  to  set  aside  this  de- 
fault, and  allow  the  defendant  to  answer,  was  made  upon 
affidavits,  and  denied  by  the  Court*on  May  10, 1879.  When 
the  decision  was  rendered,  the  attorneys  for  the  defendant 
were  present,  and  excepted,  but  they  presented  no  bill  of  ex- 
ceptions to  the  Judge,  as  they  might  nave  done  under  Sec- 
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3  649  of  the  Code  of  Civil  Procedure.  In  that  position 
the  parties  the  Court  referred  the  case  to  the  Court  Com- 
isioner,  and,  upon  the  coming  in  of  his  report,  judgment 
L  rendered  and  entered  in  favor  of  the  plaintiffs  against 
defendant  on  the  nineteenth  of  May,  lo79;  and,  on  the 
Dtieth  day  of  May,  1879,  the  defendant  appealed  from  the 
gment  and  the  order  denying  the  motion  to  set  aside  the 
inlt.  More  than  twenty  days  after  the  judgment,  the 
Ige  of  the  Court  settled  a  bill  of  exceptions  taSen  to  the 
er  refusing  to  set  aside  the  default,  and  more  than  thirty 
s  after  the  appeal  had  been  taken  the  settled  bill  of  ex- 
tions  was  filed. 

n  order  refusing  to  set  aside  a  default  is  not  an  appeal- 
3  order.  Therefore  the  only  appeal  before  us  is  from  the 
Tment,  and  that  presents  for  consideration  the  judgment 

only,  unless  the  bill  of  exceptions  contained  in  the 
iscript  is  to  be  considered  as  part  of  the  record  of  the 
i.  The  respondents  attack  it  as  too  late^  because  it  was 
presented  for  settlement  at  the  time  the  exception  was 
m,  according  to  Section  649,  C.  C.  P. 
iat  that  section  only  declares  that  a.  bill  of  exceptions  to 
decision  may  be  presented  to  the  Court  or  Judge  for  set- 
]ent  at  the  time  the  decision  is  made,  and,  after  having 
Q  settled,  shall  be  signed  by  the  Judge  and  filed  with  the 
k.  If  a  statute  absolutely  fixes  the  time  within  w^hich  an 
must  be  done,  it  is  peremptory.  The  act  cannot  be  done 
T\j  other  time,  unless,  during  the  existence  of  the  pre- 
bed  time,  it  has  been  extended,  by  an  order  made  for 
:  purpose  under  authority  of  law.  Section  1054,  C.  C.  P., 
lorizes  such  an  extension  to  be  made  within  the  limits  of 
t^  dfijs.  But  no  order  extending  time  in  this  case  was 
bed  for  or  granted;  therefore  the  time  for  presentation 
such  as  was  prescribed  by  law,  if  any.  There  is  no  spe- 
f  time  fixed  by  law  for  presenting  a  bill  of  exceptions  for 
lament,  unless  it  be  found  in  Sections  649  and  o50  of  the 
e  of  Civil  Procedure.     Section  649  does  not  fix  anv  spe- 

time  for  the  performance  of  such  an  act.  It  only  de- 
es that  the  act  may  be  done  immediately  upon  the  render- 
of  the  decision  to  which  exception  is  taken — and  this 
sioD  is  one  which  may  be  rendered  at  any  time;  but  it 
I  not  require  the  act  to  be  done  at  the  risk  of  forfeiture 
he  right  to  have  it  done!  If  not  done  immediately  upon 
rendition  of  the  decision,  the  right  is  not  taken  away.  It 
exists,  and,  in  our  judgment,  may  be  exercised  at  any 
;  prescribed  by  Section  650,  C.  C.  P. 
bat  was  the  construction  of  Sections  649  and  650  by  the 
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late  Supreme  Court,  before  the  sections  were  amended  by 
the  Legislatures  of  1874  and  1876.  Under  Section  649,  as  it 
existed  before  it  was  amended,  a  party  excepting  had  the 
right  to  present  his  bill  of  exceptions  at  Ihe  time  of  the  rul- 
ing of  which  he  complained;  but  if  not  presented  at  the  time 
of  the  ruling,  it  might  be  presented  under  Section  650  as  it 
was  before  its  amendment,  upon  one  day's  notice,  at  any 
time  within  thirty  days  after  the  entry  of  judgment;  and  the 
late  Supreme  Court  held  that  a  party  was  not  bound  to  pre- 
sent his  bill  of  exceptions  under  Section  649  at  the  time  of 
the  ruling,  but  had  a  right  to  have  it  settled,  under  Section 
650,  at  any  time  within  thirty  days  after  the  entry  of  judg- 
ment and  within  such  further  time  as  the  Court  below  mignt 
grant  by  an  order  made  before  the  expiration  of  the  thirty 
days.  {Higgina  vs.  Mahoney,  50  Cal.  444;  CaldweUya.  ParkSy 
47  Id.  640;  Berry  vs.  N.  P.  (7.  R,  B.  Co,,  60  Id.  435.) 

The  amendments  of  those  sections  were  intended  to  regu- 
late the  right,  not  to  destroy  or  limit  it.  As  amended,  they 
regulated  the  right  of  a  painty  who  had  taken  an  exception  to 
any  decision  made  in  the  course  of  proceedings  in  a  case,  be- 
fore final  judgment,  to  have  it  settled  within  thirty  days  after 
the  entry  of  judgment,  or  of  service  of  notice  of  the  entir  of 
judgment,  by  following  the  course  prescribed  by  Section  650. 

It  is  contended,  however,  that  Section  650,  refers  only  to 
exceptions  taken  at  the  trial  of  a  cause,  and  not  to  exceptions 
taken  in  the  course  of  the  proceedings  before  the  trial  has 
commenced,  and  that,  as  this  was  an  exception  taken  to  a 
decision  rendered  on  a  motion  to  set  aside  a  default,  it  was 
not  an  exception  taken  **at  the  trial."  Such  an  interpreta- 
tion is  one  which  seems  to  us  to  stick  in  the  bark.  A  trial 
is  the  examination,  before  a  competent  tribunal,  according 
to  the  law  of  the  land,  of  the  facts  or  law,  put  in  issue  in  a 
cause  for  the  purpose  of  determining  such  issue.  When  a 
Court  hears  and  determines  any  issue  of  fact  or  of  law,  for 
the  purpose  of  determining  the  rights  of  the  parties,  it  may 
be  considered  a  trial.  Such  an  issue  was  presented  on  the 
application  to  set  aside  a  default  entered  against  against  the 
defendant.  Upon  that  issue  the  Court  heard  and  deter- 
mined; and  to  .the  decision  rendered  exceptions  were  taken, 
which  were  settled  as  exceptions  taken  at  the  trial,  in  con- 
formity to  the  provisions  of  S^tion  650.  The  time  pre- 
scribed by  that  section  is  made  to  relate  to  the  settlement  of 
bills  of  exceptions  taken  to  any  decision  made  before  or 
after  judgment;  for  it  is  provided  by  Section  651,  that  ex- 
ceptions taken  to  any  decision  made  after  judgment  may  be 
settled  or  noted  as  provided  in  Section  649,  but  a  bill  of  ex- 
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ceptions  may  be  presented  and  settled  afterwards,  as  pro« 
viaed  in  Section  650.  The  time  for  the  presentation  and 
settlement  of  all  bills  of  exceptions  is  therefore  fixed  by  Sec- 
tion 650,  and  as  the  bill  of  exceptions  in  this  cas^  was  pre- 
sented and  settled  within  that  time,  it  constitutes  a  part  of 
the  record  of  the  case. 

Now  it  appears  from  the  record  that  the  attorneys  of  the 

{parties  to  the  action  .resided  at  Bodie,  twenty  miles  away 
rom  the  county  seat  of  Mono  county;  that  on  the  20th  of 
April,  1879,  the  defendant's  attorneys  forwarded  to  the  Clerk 
of  the  Court  to  be  filed,  certain  demurrers  to  the  complaint, 
copies  of  which  had  been  served  on  the  plaintiffs'  attorneys, 
together  with  notice  that  the  demurrers  would  be  called  for 
argument  on  May  2,  1879.     The  demurrers  were  regularly 
delivered  to  the  Clerk  of  the  Court,  on  the  29th  of  April,  1879. 
He  received  them  without  demanding  his  fees  for  filing  them. 
But  about  6  o'clock  p.  m.  of  May  1,  1879,  defendant's  attor- 
neys received  a  letter  from  the  Clerk  informing  them  that. he 
demanded  payment  of  his  fees  for  filing  the  demurrers.     On 
the  morning  of  the  2d  of  May  the  attorneys  left  Bodie  for  the 
the  county  seat  and  arrived  there  the  same  day  about  noon. 
Immediately  upon  their  arrival  they  tendered  to  the  Clerk  his 
fees,  but  he  refused  to  receive  them,  because  he  was  then  in 
the  act  of  entering  the  defendant's  default  for  not  answering. 
We  think  the  District  Court  should  have  set  aside  a  de- 
fault entered  under  such  circumstances.     When  the  demur- 
rers were  placed  in  the  custody  of  the  Clerk,  he  had  a  legal 
right  to  refuse  to  file  them,  unless  the  fees  for  that  service 
were  paid  to  him.     (Cal.  Codes,  stats,  in  force,  Section  765; 
Section  4332,  Pol.  Code.)     But  he  did  not  refuse,  nor  did 
he  demand  any  fees  then  or  afterwards  for  filing  the  demur- 
rers.    Three  or  four  days  after  he  received  them  for  filing 
he  demanded,  by  letter,  ''sixty-six  dollars  as  fees  on  filing 
twenty-two  demurrers  in  said  case."    But  there  was  no  law 
which  allowed  three  dollars  as  a  fee  for  filing  a  demurrer. 
The  demand  was,  therefore,  unauthorized  by  law.     Having 
failed  to  demand  his  fees  for  filing  the  demurrers  at  the  time 
they  were  delivered  to  him  to  be  filed,  or  at  any  time  there- 
after, he  waived  his  personal  privilege  of  requiring  prepay- 
ment.    There  is  no  question  but  that  a  Clerk  of  a  Court 
may  waive  a  right  created  by  statute.     {Lick  vs.  Madden^  25 
Cal.  203.)     When,  therefore,  the  demurrers  were  brought 
and  deposited  with  the  Clerk  for  filing,  thev  were,  in  con- 
templation of  law,  as  to  the  defendant,  on  file  in  the  case. 
A  paper  in  a  case  is  said  to  be  filed  when  it  is  delivered  to 
the  Clerk,  and  received  by  him  to  be  kept  with  the  papers 
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in  the  cause.  (Engleman  vs.  State,  2  Ind.  91.)  Filing  a 
paper  consists  in  presenting  it  at  the  propei:  office  and  leaying 
it  there,  deposited  with  the  papers  in  such  office.  Endors- 
ing it  with  the  time  of  filing  is  not  a  necessary  part  of  filing. 
{Bishop  vs.  Cook,  13  Barb.  326.)  When  filed,  it  is  considered 
an  exhibition  of  it  to  the  Court,  and  the  Clerk's  office  in 
wliich  it  is  filed  represents  the  Court  for  that  purpose. 
(Laivson  vs.  Falls,  6  Ind.  309.) 

As  the  demurrers  were  before  the  Court,  the  default  of  the 
defendant  for  not  answering  was  prematurely  entered,  and 
the  Court  should  have  set  it  aside.  The  defendant  had  a 
right  to  have  the  demurrers  disposed  of.  It  was  the  dnty  of 
the  Clerk  to  have  endorsed  upon  them  the  date  of  their 
filing.  His  omission  of  duty  could  not  prejudice  the  de- 
fendant in  any  of  its  legal  rights. 

Judgment  reversed  and  cause  remanded,  with  direction  to 
to  the  Court  below  to  dispose  of  the  demurrers. 

We  concur:  Morrison,  C.  J.,  Sharpstein,  J.,  Myrick,  h 
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[Filed  May  26,  1881.] 

No.  10,636. 

PEOPLE,  Appellant,  vs.  GOLDEN,  Respondent. 

Mathbm — Obiminal  Law — BmNo  otf  Eab.    To  bite  off  the  ear  of  a  hunaii 
being  is  mayhem. 

Appeal  from  Superior  Court,  Colusa  County. 

AUomey-Oeneral  Hart,  for  appellant. 
Jackson  Hutch,  for  respondent. 

By  the  Court  : 

The  indictment  charges  that  the  defendant  committed  the 
crime  of  mayhem,  by  biting  off  with  his  teeth  a  portion  of 
the  left  ear  of  one  M.,  and  thereby  disabled  and  disfigured 
said  ear. 

The  Penal  Code,  Section  203,  makes  the  disabling  or  dis- 
figuring of  a  member  of  the  body  of  a  human  bein^  mayhem. 
It  is  alleged  in  this  indictment  that  the  said  M.  is  a  homan 
being,  and  that  his  left  ear  is  a  member  of  his  body.  We 
think  that  the  allegations  of  the  indictment  are  sufficient  to 
constitute  the  crime  of  mayhem,  and  that  the  demurrer  was 
improperly  sustained. 

Order  reversed,  with  direction  to  the  Superior  Court  of 
Colusa  County  to  overrule  said  demurrer. 


|aafk  ^oast  '^m  §mxml 


L.  Yn. 


July  2,  1881. 


No.  19. 


Supreme  Court  of  Oalifomia. 

Depabtment  No.  2 


.[Filed  May  31,  1881,] 
No.  7210. 
KEESE,  Appemast,  vs,  HOECKEL,  Bespondeht. 

iTFic  Perpoemance — D  EC  BEE — MoBTOAOE — Damaqeh  111  cRse  «  party 
contracts  to  eouyey  a  oertain  title  to  land  which,  by  reason  of  the  ©x- 
isteijce  of  a  mortgage  upon  it,  he  ia  unable  to  do,  the  Court  will  decree 
that  he  c&n&e  the*  land  to  be  released  from  the  mortgage,  or  in  default 
thereof,  that  he  secure  the  plaintifE  froBa  the  pa}?ment  of  6ht»  same, 
ajid  that  he  execute  to  plaintiff  a  snflficient  conveyftuce  of  the  laud 
with  a  perfect  title  thereto.  In  ao  action  lor  specific  performance,  if 
plaintid  has  not  been  damaged,  no  damages  ^lU  be  allowed. 

appeal  from  Sixth  District  Court,  Sacramento  County. 

Young  d  Bobinmn  and  Ft^eeman  ct  Bales,  for  appellant, 
Add,  0,  Huiksotij  for  respondent- 

By  the  Court: 

CMs  action  was  brought  to  compel  the  specific  performance 
a  contract  by  which  the  respondeDt,  upon  a  sufficient  cou- 
eratiou,  agreed  to  convey  by  deed  to  the  appellant  a  per- 
t  title  to  a  certain  tract  of  land  described  in  the  com- 
,int.  The  respondent  could  not,  by  reason  of  the  exist- 
se  of  a  valid  mortgagee  upon  the  premises,  convey  a  perfect 
e  without  first  satisfying  said  mortgage  and  procuring  its  dia- 
irge.  This  he  refused  to  do.  We  think  that  appellant  is  en- 
ed  to  the  relief  prayed  in  his  complaint,  viz:  **  That  the  de- 
dan  t  cause  the  said  tracts  or  lots  of  land  to  be  released  from 
d  mortgage,  or  in  default  thereof,  that  he  secure  the 
intiff  from  the  payment  of  the  same,  and  execute  to  the 
intiff  a  sufficient  conveyance  of  the  said  land  with  a  per- 
t  title  thereto,"  but  without  damages — the  jury  having 
nd  against  him  upon  that  question. 

Judgment  reversed,  with  directions  that  a  judgment  be 
ered  in  favor  of  the  plaintiff,  and  against  the  defendant  in 
ordance  with  the  foregoing  opinion. 
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In  Bank. 


[Filed  June  15,  1881.] 

No.  7774. 

WOOD,  Petitioner, 

vs. 

BOAKD  OF  ELECTION  COMMISSIONEES, 

Respondent. 

ElICHON — COHSTITDTION— OhARTEB  OF  MuNICIPAIilTY — BkPSAL  OF  ChAWBK 

— Consolidation  Act  of  San  Fbancibco — Assessob — Polici  Jusod 
— Chief  of  Police — Extension  of  Tebm — Officebs  Holdivo  Otie. 

Per  Shabpstein,  J. — The  Act  of  March  7, 1881,  amending  the  Political  Code 
(relating  to  elections)  does  not  repeal  the  Act  of  April  2,  1866,  u 
an\ended  March  7, 1872,  providing  for  the  election  of  City  and  Conntj 
officers  in  San  Francisco.  The  present  City  and  Comity  of  San  Fran- 
cisco is  a  continuation  of  the  late^municipal  corporation  known  aa  the 
"City  of  San  Francisco."  Statutes  of  a  general  nature  do  not  re- 
peal by  implication  charters  and  special  Acts  passed  for  the  benefit  of 
particular  municipalities.  If  the  proyisions  of  a  dty  charter  conflict 
with  the  general  law  upon  the  same  subject,  the  provisions  of  the 
charter  govern.  The  Act  of  March  7,  1881,  applies  to  municipal  cor- 
porations whose  charters  contain  no  provision  in  conflict  with  it. 
The  title  of  the  Aot  of  March  7, 1881,  is  repugnant,  so  far  as  relates  to 
elections,  to  the  provision  of  the  Constitution  requiring  that  the  sub- 
ject of  every  Aot  shall  be  expressed  in  its  title.  The  Consolidation 
Act  of  San  Francisco  is  not  effected  by  the  provisions  of  the  Political 
Code,  and  an  amendment  to  such  Code  is  to  be  treated,  as  far  as  con- 
cerns such  Act,  in  the  same  light  as  if  it  formed  a  part  of  the  Code  at 
the  time  of  its  adoption.  Municipal  corporations  organized  before  as 
well  as  tif ter  the  adoption  of  the  new  Constitution  are  controlled  by 
general  laws— laws  relating  to  such  corporations  or  laws  relating  to 
subjects  not  provided  for  in  the  charters  of  such  corporations.  Section 
7  of  Article  XI  of  the  Constitution  is  prospective  in  its  operation,  and 
has  reference  to  such  city  and  county  governments  as  may  be  merged 
into  one  municipal  government  after  the  Constitution  had  been  adapt- 
ed. The  office  of  Chief  of  Police  is  not  an  elective  office.  *0» 
Police  Judges  are  not  to  be  elected  at  the  same  time  as  the  city  and 
county  officers  of  San  Francisco.  The  Assessor  is  not  to  be  elected 
this  year.  With  the  exception  of  Police  Judges,  Chief  of  Police  and 
Assesssor,  all  the  elective  officers  of  the  City  and  County  of  San  Fran- 
cisco are  to  be  elected  at  the  time  fixed  by  the  Acta  of  April  2, 1866, 
and  March  30,  1872. 

Per  Boss,  J. — To  postpone  the  election  of  officers  of  the  City  and  C-ounty 
of  San  Francisco  to  1882  would  be  to  extend  the  terms  of  office  of  the 
present  incumbents,  and  violate  Section  9,  Article  XI  of  the  Consti- 
tution. The  Act  of  March  7,  1881,  provides  for  a.  uniform  system  of 
elections  for  all  elective  county,  city  and  county  and  township  officers 
in  the  State,  on  the  even-numbered  years,  commencing  in  the  year 
1882,  and  applies  to  San  Francisco,  as  well  as  to  every  other  part  of 
the  State;  but  it  does  not  repeal  the  existing  law  requiring  an  dection 
to  be  held  in  San  Francisco  this  year.  The  effect  of  the  Act  of  Mardi 
7.  1881,  is  to  shorten  the  terms  of  officers  elected  this  year.  There  is 
nothing  in  the  Constitution  forbidding  the  Legislature  shortening  the 
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termn  of  municipal  officers.     The  City  and  County  of  San  Francisco 
is  aiibject  to  general  laws  passed  by  the  Legislature. 

'  McKi^JBTRY,  J.,  AND  Thobnton,  J. — The  Act  of  March  7,  1881,  so  far  as 
it  may  operate  to  extend  terms  of  office,  is  in  conflict  with  Section  9 
of  Artie!  ii  II  of  the  Constitution. 

•  MoEsisoN,  C,  J. — There  should  be  an  election  of  municipal  officers  for 
the  City  and  County  of  San  Francisco  this  year.  Neither  the  Asses- 
sor nor  Police  Judges  are  to  be  elected  this  year. 

■  Mybick  J  .—All  officers  including  municipal,  must  be  elected  on  even- 
nnnibere<:l  years.  The  Consolidation  Act  of  San  Francisco  is  in  conflict 
with  the  Constitution  requiring  elections  on  cTen-numbered  years. 
The  tt  1  iiiB  of  officers  throughout  the  State,  in  1880,  expired  on  the 
§rBt  Holiday  after  the  first  day  of  January,  1881 :  and  where  there 
have  hiien  no  elections  since,  the  incumbents  hold  oyer  until  the  elec- 
tion or  appointment  of  their  successors. 

'  McKke,  J.  —The  Act  cf  March  7,  1881,  harmonizes  with  the  Constitu- 
tion, U  II  general  law,  and  is  now  the  law  of  the  land.  It  includes  the 
City  and  County  of  San  Francisco,  and  the  provisions  of  the  Consoli- 
dation Act  in  conflict  with  it  are  repealed.  There  is  no  law  providing 
for  an  el  eetion  of  municipal  officers  in  the  City  and  County  of  San  < 
FraiiciKCo  prior  to  1882.  The  present  incumbents  continue  in  office 
until  tlieir  successors  are  elected  and  qualified;  their  terms  of  office 
arc  not  extended  within  the  meaning  of  the  Constitution. 

BaggeU,  Meiccdf,  Ash  and  Quint,  for  petitioner. 

Boqe,  Chirk,  Barbour,  Winans  and  Bosenbaum,  for  re- 
m^eiit. 

tfeKiNSTRY,  C.  J.,  delivered  the  opinion  of  the  Court: 
rhe  question  which  has  to  be  determined  in  this  case  is 
ether  the  special  act  of  April  2,  1866,  as  amended  March 
187!2,  which  fixes  the  time  of  holding  elections  for  city*and 
anty  officers  of  the  City  and  County  of  San  Francisco,  is 
>eal€d  by  an  amendment  of  the  Political  Code,  approved 
itch  7,  1881. 

[t  is  ner  ssary  in  the  first  place  to  ascertain  and  deter- 
ne  the  iHilitical  status  of  the  '*  City  and  County  of  San 
ancisco/' under  the  Constitution  and  laws  of  this  State, 
ction  1  of  Article  I,  of  the  act  of  April  19,  1856,  common- 
known  as  "the  Consolidation  Act,"  declares  that  **The 
•po ration,  or  body  politic  and  corporate,  now  existing  and 
own  as  the  City  of  Saif  Francisco,  shall  remain  and  con- 
ue  to  l>e  a  body  politic  and  corporate,  in  name  and  in 
t,  bj  the  name  of  the  City  and  County  of  San  Francisco, 
i  by  that  name  shall  have  perpetual  succession,  may  sue 
i  defend  in  all  Courts  and  places,  and  in  all  matters 
1  proceedings  whatever,  and  may  have  and  may 
3  a  common  seal,  and  the  same  may  alter  at  pleasure, 
1  may  purchase,  receive,  hold  and  enjoy  real  and  personal 
>pert} %  and  sell,  convey,  mortgage  and  dispose  of  the 
ae  lor  the  common  benefit."    It  then  proceeds  to  define 
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the  boundaries  of  said  city  and  county,  and  transfers  all  the 
property  and  effects  of  both  the  late  city  and  county  to  the 
corporation  formed  by  the  consolidation  of  both. 

Bectioh  6  provides  for  the  election  of  officers  for  said  city 
and  county,  and  fixes  their  terms  of  office.  This  section  has 
been  repeatedly  amended,  but  the  provisions  of  the  preced- 
ing sections  have  never  been  changed. 

It  is  as  clear  as  language  could  make  it,  that  the  present 
"City  and  County  of  San  Francisco"  is  a  continuation  of  the 
late  municipal  corporation  known  as  the  ''City  of  San  Fran- 
cisco." Under  the  Consolidation  Act,  and  the  acts  amenda- 
tory thereof,  it  is  nothing  more  nor  less  than  a  municipal 
corporation,  and  the  question  whether  a  general  law  affects 
it  or  not  must  be  solved  by  rules  which  have'  been  estab- 
lished for  determining  when  a  general  law  does  or  does- not 
•  apply  to  a  municipal  corporation.  Ordinarily,  a  general  law, 
when  it  relates  to  a  matter  concerning  which  no  provision  is 
made  in  the  charter  of  a  municipal  corporation  or  any  special 
act  relating  exclusively  thereto,  applies  to  such  corporation 
the  same  as  to  anj^  other  political-  subdivision  of  the  State. 
But  **it'is  a  principle  of  very  extensive  operation  that  stat- 
utes of  a  general  nature  do  not  repeal  by  implication  char- 
ters and  special  acts  passed  for  the  benefit  of  particular  mu- 
nicipalities."    (1  Dillon  on  Mun.  Corp.,  Sec.  87.) 

Such  repeals  are  not  favored.  And  it  has  accordingly 
been  held  that  where  the  provisions  of  a  city  charter  and  tne 
general  law  upon  the  same  subject  were  conflicting  and  irre- 
concilable, the  provisions  of  the  former  were  not  repealed 
by  the  latter.  {S.  S.  Banh  vs.  Davis,  1  McCarter,  286;  Stake 
vs.  Minton,  1  Dutch.  529;  State  vs.  Clark,  Id.  54;  Wahowik 
Co.  vs.  Wkiteivater,  17  Wis.,  193;  JanesviUe  vs  Markoe,  18  Id. 
350;  State  vs.  Branin,  3  Zab.  484.)  And  a  clause  in  the 
general  statute  repealing  all  Acts  and  parts  of  Acts  in  con- 
flict with  it,  although  sufficiently  comprehensive  to  include 
any  repugnant  provision  of  law  wherever  found,  has  been 
held  not  to  repeal  provisions  of  city  charters  which  were  re- 
pugnant to  such  general  law.  ( Wmworth  Co.  vs.  Whiteuxder, 
JanesviUe  vs.  Markoe,  and  Staie  vs.  Branin,  supra.) 

It  is  true  that  in  the  title  and  in  the  body  of  the  Act  of 
1881,  city  and  county  officers  are  mentioned  in  connection 
with  county  and  township  officers.  But  the  significance  o| 
that  is  not  so  important  as  it  might  at  first  blush  appear. 

It  is  only  in  cases  where  the  'charter  of  a  municipal  cor- 
poration contains  provisions,  on  a  certain  subject  that  a  con- 
flicting general  law  upon  the  same  subject  is  inoperative, 
within  such  municipal  corporation.     If  neither  the  ConiBoli- 
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ition  Act  nor  any  special  statute  relating  exclusively  to  the 
ity  and  Coimty  of  San  Francisco  had  provided  at  what 
me  elections  should  be  held  for  the  officers  of  said  city  and 
luntj,  the  general  statute  upon  that  subject  would  have  had 
le  same  force  and  effect  within  said  city  and.county  as  it 
IS  elsewhere.  It  doubtless  applies  to  municipal  corpora- 
DDs  wht^se  charters  contain  no  provision  in  conflict  with 
at  of  the  general  statute  upon  that  subject.  And  to  none 
her,  I  thinS,  (^tate  vs.  Mayor ^  33  N.  J.  Law,  57;  Cross  vs. 
ayoT,  18  N.  J.  Eq.,  305.)  The  reason  of  the  rule  is  do^bt- 
^  tbis:  Whether  a  general  law  repeals  a  charter  or  other 
ecial  act  in  conflict  with  it  depends  upon  the  intention  of 
e  Legislature;  and  the  Courts  nave  always  assumed  that  if 
e  Legislature  intended  by  a  general  statute  to  divest  a 
anicipal  corporation  of  any  right,  privilege  or  power  con- 
ned upon  it  by  a  special  act,  the  latter  would  be  in  some 
ly  unmistakably  referred  to  in  such  general  statute.  Per- 
ps  a  clause  in  the  latter  repealing  all  special  acts  in  con- 
ft  with  it  might  be  sufficient.  {Bank  vs.  Bridges,  30  N.  J. 
,  112;  Stale  Y&.  Morristown,  33  Id.  57.)  But  in  the  ab- 
Qce  of  any  reference  whatever  in  the  general  statute  to 
arters  or  municipal  corporations  or  special  acts  relating 
clnsively  i  hereto,  the  rule  is  well  settled  that  the  provis- 
13  of  such  charters  and  special  acts  are  not  affected  by  the 
ovisions  of  a  general  statute  repuraant  thereto,  (^oy's 
mms,  19;  Gregory's  Case,  6  Co.,  20.) 
There  is  another  circumstance  which  seems  to  me  entitled 
some  consideration  in  the  discussion  of  this  question.  The 
ft  of  1881  is  entitled  ''An  act*  to  amend  Section  4109  of 
Lb  act  to  establish  a  Political  Code,'  approved  March  12, 
75,  relating  to  the  election  of  counly,  city  and  county,' and 
i^nship  officers,  and  to  repeal  Sections  4,024,  4,027  and 
111  of  said  Political  Code." 

If  it  was  the  intention  of  the  Legislature  to  amend  or  repeal 
9  proviBioiis  of  any  other  statute  than  that  specified,  it  is  dif- 
alt  to  coiieeive  of  a  title  mor^  repugnant  than  this  is  to  that 
ovision  of  the  Constitution  which  requires  that  the  subject  of 
Bry  act  shall  be  expressed  in  its  title.  The  subject  of  this  act, 
expressed  in-  its  title,  is  the  amendment  and  repeal  of 
rtain  specified  sections  of  the  Political  Code.  That  is  its  full 
)pe  and  object,  as  expressed  in  its  title.  And  as  to  any 
bject  embraced  in  the  act,  and  not  expressed  in  its  title, 
3  act  is  \  Old.  (Const.  Art.  IV,  Sec.  24.)  If  it  was  the  in- 
ifcioo  to  amend  or  repeal  any  of  the  provisions  of  any  other 
Ltute  or  statutes,  it  should  have  been  expressed  in  the  title. 
i  it  is  not,  the  Constitution  limits  its  operation  to  the  sub- 
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ject  expressed  in  the  title.  Expressio  unius  est  excltmo  dkrim. 
If  intended  to  repeal  or  amend  any  special  act  relating  ex- 
clusivly  to  the  city  and  county  of  San  Francisco,  no  title  could 
be  more  misleading,  than»the  one  chosen  to  express  that  in- 
tention. And  the  test  *which  Courts,  in  determining  whether 
the  subject  of  acts  were  sufficiently  expressed  in  their  titles 
have  applied  to  them,  is  whether  such  titles  were  of  a  char- 
acter to  mislead  the  public  or  the  members  of  the  Legisla- 
ture, as  to  the  subjects  embraced  in  such  acts.  As  I  view 
it,  the  Legislature  has  not  in  the  body  of  the  Act  of  1881  at- 
tempted to  repeal  the  special  act  relating  to  the  election  of 
officers,  for  the  city  and  county  of  San  Francisco,  and  that 
if  such  intention  were  manifest  in  the  bbdy  of  the  act,  the 
failure  to  express  it  in  its  title,  would  render  it  void. 

There  is  still  another  reason  for  holding  that  the  Legisla- 
ture did  not  intend  by  the  passage  of  said  general  act  to  re- 
peal said  special  act.  The  general  act  was  intended  to,  and 
has  become  a  part  of  the  Political  Code,  and  nothing  in  that 
Code  can  affect  the  provisions  of  the  Consolidation  Act  or 
any  act  amending  or  supplementing  it.  (Pol.  C,  19.)  Upon 
this  question  the  Code  is  to  be  construed  as  it  would  be  if  it 
had  been  originally  enacted  in  its  present  form. 

An  impression,  nowever,  seems  to  prevail  to  some  extent, 
that  some  of  the  provisions  of  the  new  Constitution  have  a 
bearing  upon  this  question.  Under  the  Constitution  cor^ 
rations  for  municipal  purposes  cannot  be  created  by  special 
laws,  and  those  organized  before  as  well  as  those  which  might 
be  organized  after  the  Constitution  went  into  effect  are  subject 
to  and  controlled  by  general  laws,  i.  e.,  general  laws  relating  to 
such  corporations,  or  relating  to  subjects  not  provided  for  in 
the  charters  of  such  cprporations.  (Const.,  Art.  XI,  Sec.  6.) 
A  city  or  a  city  and  county  by  becoming  incorporated  does 
not  cease  to  be  a  component  part  of  the  State.  It  mast 
have  within  it  officers  who  will  perform  duties  corresponding 
with  those  performed  by  county  officers.  This  was  clearly 
recognized  b^  the  Legislature  which  passed  the  Consolidation 
Act  of  the  City  and  County  of  San  Francisco.  Section  4  of 
that  act  provides  that  "All  the  powers  and  duties  of  county 
officers,  excepting  those  relating  to  Supervisors  and  Boards 
of  Supervisors,  so  far  as  the  same  are  not  repealed  nor 
altered  by  the  provisions  of  this  act  shall  be  considered  as 
applicable  to  officers  of  the  said  city  and  county  of  San 
Francisco,  acting  or  elected  under  this  act." 

It  is  contended,  however,  that  a  general  law  fixing  the  time 
for  the  election  of  county  officers  applies  to  a  consolidated 
municipal  government  because  it  is  provided  in  Section  7  (A 
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tide  XI  of  the  Constitution  that  the  provisions  of  it 
applicable  to  counties,  so  f^r  as  not  inconsistent  or  not  pro- 
bitecl  to  cities,  shall  be  applicable  to  such  consolidated 
vemmeDt."  This  probably  means  that  any  provisions  of 
9  Constitution  applicable  to  counties  which  are  not  incon- 
itent  with  any  provision  of  the  Constitution  applicable  to 
ies  shaU  be  applicable  to  a  consolidated  government, 
less  such  provisions  are  prohibited  to  cities  by  the  Con- 
tutitm.  But  the  provisions  of  this  section  are  clearly 
jspective,  and  have  referencia  to  such  city  and  county  gov- 
inaents  as  might  be  merged  into  one  municipal  government 
er  the  Constitution  went  into  effect.  This  is  made  appar- 
tj  not  only  by  the  language  of  that  section,  but  more 
arlj  so  by  a  special  provision  in  Section  6,  applicable  to 
ies  incorporated  and  organized  prior  to  the  adoption  of 
J  new  Constitution,  to  which  the  option  is  given  to  orga- 
e  under  general  laws,  when  such  shall  be  passed  ior  their 
orporation,  or  to  continue  to  be  municipal  corporations 
ier  the  charters  or  acts  of  incorporation  passed  prior  to 
»  adoption  of  the  Constitution.  This,  as  was  said  in 
fmoml  vs.  Dunn,  55  Cal.,  242,  is  clearly  implied,  and  it 
old  require  very  plain  language  to  convince  me  that  such 
s  not  the  intention  of  framers  of  the  Constitution. 
S'either  the  Act  of  April  2,  1866,  nor  of  March  30,  1872, 
)vides  for  the  election  of  a  Police  Judge  at  the  time  of 

election  of  other  officers  of  said  city  and  county,  and  the 
ce  of  Chief  of  Police  is  no  longer  elective. 
Jeetion  4109  of  the  Political  Code,  before  the  amendment 
March  7,  1881,  contained  a  special  clause  in  which  the 
le  of  the  election  and  term  of  office  of  the  Assessor  of 

Citv  and  County  of  San  Francisco  are  fixed.  Neither  as 
finally  enacted  or  as  amended  does  that  section  provide 

the  election  of  Assessor  this  year.  It  clearly  follows 
t  an  Assessor  is  not  one  of  the  officers  to  be  elected  this 
r  in  said  city  and  county. 

¥ith  the  exception  of  Police  Court  Judges,  Chief  of  Police 
I  Assessor,  all  the  elective  officers  of  the  city  and  county 
!5an  Francisco  must  be  elected  at  the  time  i&xed  by  the  acte 
4.pril  %  1866,  and  March  30, 1872.  I  think  the  writ  should 
le  as  prayed.  Sharpstein,  J. 

CONCURRING    OPINIONS. 

concnr  in  the  judgment.  It  is  not  denied  by  any  one 
t  there  is  now  in  existence  a  law  recjuiring  an  election  for 
elective  municipal  officers  of  the  City  and  County  of  San 


jr 
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Francisco,  to  be  held  on  the  first  Wednesda^r  in  September 
of  the  present  year,  unless  the  act  of  the  Legislature  adopted 
May  7,  1881,  has  repealed  it. 

tt  is  obyious  that  to  postpone  snch  election  would  be,  in 
effect,  to  extend  the  terms  of  the  incumbent  of  those  offices. 
To  do  this  would  be  in  direct  violation  of  Section  9  of  Article 
XI,  of  the  Constitution,  which  declares  that  the  term  of  no 
county,  city,  town  or  municipal  officer  shall  be  extended  be- 
yond the  period  for  which  he  is  elected  or  appointed.  There- 
fore, if  tne  aim  of  the  Act  of  1881  was  to  postpone  the 
election  for  the  elective  municipal  officers  of  the  City  aod 
County  of  San  Francisco,  it  would,  fail  in  such  purpose,  be- 
cause contravening  the  Constitution  of  the  State.  JBut  I  do 
not  understand  that  such  was  the  object  of  that  act,  but 
rather  that  it  was  to  provide  for  a  uniform  system  of  elections 
for  all  elective  county,  city  and  county  and  township  officers 
in  the  State  on  the  even-numbered  years,  commencmg  in  the 
year  1882. 

In  my  o{)inion  this  act  relates  to  the  City  and  County  of 
San  I'rancisco  .as  well  as  to  every  other  part  of  the  Stote, 
but,  upon  well-established  principles,  it  repeals  only  such 

[>ortions  of  the  existing  laws  upon  the  subject  to  which  it  re- 
ates  as  conflicts  with  its  own  provisions.  I  see  no  conflict 
between  the  Act  of  1881  and  the  law  requiring  an  election  to 
be  held  in  the  City  and  County  of  San  Francisco  in  Septem- 
ber of  the  present  year.  The  Act  of  1881  provides  for  % 
general  election  in  the  year  1882,  and  every  second  year 
thereafter,  of  all  elective  county,  city  and  county  and  town- 
ship officers,  except  Superior  Court  Judges,  Superintendents 
of  Schools,  and  Assessors.  The  effect  of  this  legislation 
will  be  to  shorten  the  terms  of  such  officers  as  shall  be 
elected  the  present  year  under  existing  laws,  inasmuch  as  the 
terms  of  such  officers  are,  under  such  latins,  fixed  at  two 
years.  But  there  is  nothing  in  the  Constitution  forbidding 
the  Legislature  shortening  the  terms  of  such  officers.  To 
the  extent  of  this  conflict,  but  only  to  that  extent,  is  the  old 
law  repealed  by  the  new.  Hence  I  conclude  that  imder  the 
Act  of  April  2,  1866,  as  amended  March  7,  1872,  there  must 
be  held  on  the  first  Wednesday  in  September  of  the  present 
year  an  election  for  the  elective  municipal  officers  of  toe  Oily 
and  County  of  San  Francisco;  that  the  terms  of  the  officers 
so  elected  will  extend  to  the  first  Monday  after  the  first  daf 
of  January,  1883,  when  they  will  be  succeeded  by  such  offi- 
cers as  may  be  elected  at  the  general  election  to  be  held  in 
the  year  1882,  under  and  by  virtue  of  the  Act  of  the  Legis- 
lature approved  May  7,  1881. 
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[  thick  it  proper  to  add  the  reasons  which  lead  me  to  say 
it  the  Act  of  May  7,  1881,  applies  to  the  City  and  County 
S^n  FraQciseo  as  well  as  to  all  other  parts  of  the  State. 
JeetioD  6  of  Article  XI  of  the  Constitution  provides  that 
orporatioDs  for  municipal  purposes  shall  not  be  created 
ispeelal  laws;  but  the  Legislature,  by  general  laws,  shall 
mde  for  the  incorporation,  organization  and  classifica- 
a,  in  proportion  to  population,  of  cities  and  towns,  which 
8  may  be  altered,  amended  or  repealed."  These  provis- 
sare  clearly  prospective;  but  the  framers  of  the  Consti- 
ion,  recognizmg  the  fact  that  there  were  municipal  corpo- 
ions  already  in  existence,  proceeded,  in  the  same  section, 
tollowa:  '*  Cities  and  towns  heretofore  organized  or  in- 
porated  may  become  organized .  under  such  general  laws 
auever  a  majority  of  the  electors  voting  at  a  general  elec- 
1  ghall  so  determine,  and  shall  organize  in  conformity 
rewith/'  And  by  the  succeeding  section  the  provisions 
the  Constitution,  applicable  to  cities,  and  also  those  ap- 
fable  to  counties,  so  far  as  not  inconsistent,  or  not  pro- 
ited  to  cities,  are  made  applicable  to  consolidated  city 
I  county  govornments.  Accordingly,  it  was  held  in  Des- 
uIyb.  Buiin,  55  Cal.  242,  that  the  Consolidation  Act  of 
Citj'  and  County  of  San  Francisco  cannot  be  vacated  or 
ogafeed  by  any  general  act  of  incorporation  until  a  major- 
of  tiie  electors  of  the  City  and  County  of  San  Francisco 
ermine  to  become  organized  under  such  general  act.  But 
le  the  City  and  County  of  San  Francisco  cannot  be  com- 
led  to  surrender  its  present  charter  for  one  it  does  not 
it,  as  was  decided  in  Desmond  vs.  Dunn,  and  cannot  be 
cted  by  special  legislation  under  the  guise  of  laws  relat- 
to  cities,  or  cities  and  counties  containing  a  population  of 
re  than  100,000  inhabitants,  as  was  decided  in  Earle  vs. 
?  Board  of  Education,  yet  the  City  and  County  of  San 
ncisco  remains  a  subdivision  of  the  State,  and  is  not  en- 
Ij  free  from  Legislative  control;  for  in  the  same  section 
Jie  Constitution,  in  which  the  then  existing  city  and  town 
anizations  are  recognized,  and  the  continuance  of  their 
itiug  charters  permitted,  it  is  declared  that  **  cities  or 
HB  heretofore  *  *  *  organized  *  *  *  shall  be 
ject  to  and  controlled  by  general  laws."  Unless  this  was 
in  the  matter  of  elections — ^for  instance,  the  question  be- 
j  xm  in  the  present  case — none  ever  could  be  held  in  the 
r  and  County  of  San  Francisco  on  the  even-numbered 
rs,  so  long  as  the  present  charter  of  that  city  and  county 
ts;  for  by  it  the  elections  are  required  to  be  held  on  the 
numbered  years.     Yet  the  Constitution,  in  Section  5  of 
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Article  XI,  declares  that  ''the  Legislature,  by  general  and 
tmiform  laws,  shall  provide  for  the  election  or  appointment, 
in  the  several  counties,  of  Boards  of  Supervisors,  SheriJfe, 
County  Clerks,  District  Attorneys,  and  such  other  county, 
township  and  municipal  officers  as  public  convenience  may 
.require;  and  shall  prescribe  their  duties  and  fix  their  tenns 
of  office."  Pursuant  to  this  mandate  of  the  Constitution, 
and  by  virtue  of  the  power  thus  conferred,  the  Legislature 
passed  the  Act  of  May  7,  1881.  That  Act  does  not  purport 
to  be  limited  on  its  face,  nor,  in  my  opinion,  is  it  so  in  its 
operation;  but  it  is  a  general  and  uniform  law  upon  a  sub- 
ject expressly  committed  to  the  Le^slature  by  the  Constitu- 
tion itself,  and  upon  which  the  Legislature  was,  by  the  Con- 
stitution, commanded  to  act — ^not  tor  all  the  State  excejri  the 
Citv  and  Counter  of  8an  Francisco,  but  for  the  whole  State, 
including  that  city  and  county,  in  order  that  there  might  be 
a  uniform  system  of  elections  throughout  the  State  for  iie 
elective  officers.  Ross,  J. 

I  concur  in  the  judgment.  In  my  opinion  the  Act  of  May 
7,  1881,  in  so  far  as  it  may  operate  to  extend  for  a  definite 
period  the  terms  of  office  of  the  officers  named  in  Section  9 
of  Article  XI  of  the  Constitution,  contravenes  the  last  clause 
of  that  section.  MoKinstry,  J. 

I  concur  in  the  opinion  of  McKinstry,  J. 

Thornton,  J. 

I  concur  in  the  conclusion  that  there^  should  be  an  election 
of  municij^al  officers  within  and  for  the  City  and  Comily  d 
San  Francisco  in  September  of  the  present  year,  but  upon 
the  question  whether  or  not  the  Act  of  1881  applies  to  said 
city  and  county,  I  express  no  opinion,  as  I  do  not  deem  it 
necessary  to  pass  upon  that  question  in  this  case.  I  also 
concur  in  the  opinion  of  Mr.  Justice  Sharpstein,  that  neither 
the  Assessor  nor  Police  Judges  are  to  be  elected  this  year. 

Morrison,  C.  J. 


DISSENTING  OPINIONS. 

In  dissenting  from  the  judgment  of  the  Court  in  Barton 
TS.  Kallochy  I  took  occasion  to  express  the  view  that,  accord- 
ing to  the  Constitution  of  this  State,  the  elections  of  all 
officers,  whether  State,  county,  township,  or  municipal,  weie 
to  occur  on  the  even-numbered  years — whatever  may  be  the 
length  of  the  teims  respectively.     I  see  no  reason  for  chang- 
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the  views  then  expressed.  It  necessarily  follows^ 
my  opinion,  that  no  election  for  any  officer  can  be 
d  in  the  year  1881;  that  no  election  can  be  held  until  the 
t  Toesday  after  the  first  Monday  in  November,  1882.  In 
3  Francisco  the  "Consolidation  Act"  remains  in  force,  ei^- 
^t  as  to  such  parts  as  are  in  conflict  with  the  Constitution. 
Ls  in  conflict  with  the  Constitution  as  to  the  time  of  hold- 
;  elections  and  as  to  the  commencement  of  the  terms  of 
ee.  It  may  be  asked,  when  did  the  terms  of  office  of  per- 
is throughout  the  State,  holding  county,  township,  and 
nicipal  offices  in  1880,  expire  ?  1  think  the  Constitution 
iwers  the  qutjstion,  viz. :  On  the  first  Monday  after  the 
t  day  of  January,  1881,  and  where  there  were  no  elections 
successors,  the  incumbents  are  in  office  holding  over, 
litiug  the  election  or  appointment  of  successors. 

Myriok,  J. 

dissent.  The  Act  of  1881,  referred  to  in  the  prevailing 
nion,  ie  a  general  law  enacted  by  the  Legislature  in  pur- 
nce  of  the  provisions  of  Section  5,  Article  XI,  of  the 
astitation,  for  the  purpose  of  bringing  elections  through- 
the  State  into  harmony  with  the  provisions  of  the  Con- 
ution,  which  require  that  all  elections  shall  be  held  in 
n-numbered  years.  That  such  was  the  intention  of  the 
pslature  in  pjissing  the  Act  is  evident  from  its  language. 
3  Act  took  effect  immediately  upon  its  passage,  and  it  is 
V,  with  those  provisions  of  the  Constitution  which  it  is  in- 
ded  to  enforce,  the  law  of  the  land.  There  can  be  no  ' 
ibt  that,  by  it^4  terms,  it  includes  the  City  and  County  of 
I  FranciBco.  The  provisions  of  the  Consolidation  Act  of 
t  city  which  are  in  conflict  with  it,  must  therefore  give  ^ 
f  to  it,  for,  as  a  general  and  uniform  law  intended  to  en- 
c©  the  provisions  of  the  Constitution,  it  has  superseded 
i  annulled  all  previous  regulations — general  or  special — 
m  the  same  Bubjeet.    That  being  the  case,  there  is  not,  in 

Judgment,  any  law  which  authorizes  an  election  to  be  held 
e  City  and  County  of  San  Francisco  until  the  year  1882. 
'he  question  vf  puolic  convenience  is  not  involved  in  the 
e.  Legally,  however,  the  public  will  suffer  no  incon- 
ience.  Those  in  office,  altnough  the  terms  of  office  for 
ich  they  were  elected  have  expired,  are  entitled  to  con- 
26  to  discharge  the  duties  of  their  offices  until  their  suc- 
cors are  elected  and  qualified.  A  temporary  incumbent 
i  de  Jure  officer,  and  his  term  of  office  is  not  extended 
bin  the  intent  and  meaning  of  the  constitutional  provision 
jrred  to  by  Justice  Eoss.  McEee,  J. 
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In  Bake. 


rPUed  June  14,  1881.1 

No.  7502. 

ANASTACIO  FELIZ  et  al.,  Eespondents, 

vs. 

CITT  OF  LOS  ANGELES,  Appellaot. 

Lob  ANGEiiBs  Bitxb — Appbopbiation — Citt  op  Los  Anoslbb  ib  Suocbsoi 
TO  THB  PnsBiiO.  In  a  contest  relating  to  ■  the  use  of  the  waters  of 
Los  Angeles  Biver,  it  appeared  that  the  defendant  and  its  predeoeeaor 
had  exercised  control  of,  and  had  the  exclusive  right  to  the  use  of, 
the  waters  of  ihe  river  since  the  year  1781;  and  that  snch  right  had 
always  been  recognized,  acknowledged  and  allowed  by  the  owners  d 
land  at  its  source  and  bordering  upon  its  banks,  including  the  gnni- 
ors  of  plaintiffs;  and  that  such  use  continued  down  to  within  two  or 
three  years  prior  to  the  bringing  of  this  action,  when  the  plaintiib 
claimed  adversely :  Heldt  plaintiffs  could  not  enjoin  defendant  from 
obstructing  them  in  the  use  of  so  much  of  the  water  as  was  necesaazy 
to  supply  the  needs  of  the  inhabitants  of  the  city  with  water.  The 
city  of  Los  Angeles  has  succeeded  to  all  the  rights  of  the  pueUo  of 
Los  Angeles. 

Appeal  from  Superior  Conrt,  Los  Angeles  County. 

Judson,  Howard^  Broaseau  and  Chapman,  for  respondents. 
e/".  F.  Oodfrey,  for  appellant. 

Morrison,  0.  J.,  delivered  the  opinion  of  the  Court: 
The  appeal  in  this  case  has  be^n  presented  to  the  Court 
on  the  judgment  roll.  This  suit  was  brought  by  the  plami- 
iS&  against  the  City  of  Los  Angeles,  and  the  contest  relates 
to  the  right  to  the  use  of  the  waters  of  the  Los  Angeles 
Biyer,  the  plaintiffs  claiming  the  right  to  use  the  same  under 
an  appropriation  alleged  to  have  been  made  by  them  or  their 
grantors,  in  the  year  1844,  and  the  defendant  claiming  die 
exclusive  right  to  use  the  same  for  a  period  extending  as  far 
back  as  the  year  1781.  On  the  trial  in  the  Court  below, 
judgment  passed  in  favor  of  the  plaintiffs,  and  an  injunction 
was  ordered  against  the  city  and  its  agents,  etc.,  as  prayed 
for  in  the  conaplaint. 

The  plaintins  are  the  owners  of  certain  tracts  of  land  de- 
scribed in  their  complaint,  which  are  bounded  on  the  east- 
erly side  by  the  Los  Angeles  River,  and  since  the  year  1844 
they  have  used  the  waters  of  said  river,  through  certain 
ditches  constructed  by  them  or  their  grantors,  for  the  parpoee 
of  irrigating  their  said  lands.  In  the  month  of  May,  1879, 
the  water  in  said  river  (in  consequence  of  the  use  and  diver- 
sion thereof  by  plaintiffs)became  so  reduced  and  diminished 
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qnantiir  that  a  sufficient  quantity  thereof  did  not  flow  down 
le  river  below  plaintiffs'  ditches,  to  supply  the  wants  of  the 
tj,  and  thereupon  the  said  city,  by  its  officers  and  agents, 
itered  upon  said  ditches  at  their  heads,  and  returned  the 
(iter  that  was  flowing  through  the  same,  to  the  bed  of  the 
vBTj  and  the  city  has  ever  since  held  possession  of  said 
tches,  and  pruvented  the  waters  of  the  river  from  flowing 
lerein,  and  has  prevented  the  plaintiffs  from  using  the  waters 
said  river, 

The  loss  of  the  w&ter  is  the  grievance  complaiued  of;  and, 
ter  finding  that  the  plaintiffs  were  entitled,  as  riparian 
mers,  to  ai\  tjrt  a  reasonable  amount  of  the  waters  of  the 
ver  for  irrigation  and  domestic  use,  the  Court  **  ordered, 
Ijiidged  Jixid  decreed  that  the  defendant,  The  City  of  Los 
ngeles,  Hm  successors,  agents,  officers  and  attorneys,  are 
3Tpetually  enjoined  and  restrained  from  in  any  wise  inter- 
ring with  the  ditch,  or  in  any  wise  hindering  or  interfering 
ith  the  said  plaintiffs,  or  either  of  them,  in  their  appropria- 
on  of  a  reasonable  quantity  of  the  waters  of  the  aforesaid 
ver,  and  using  the  same  upon  their  said  respective  parcels 
i  land  for  the  purposes  of  irrigation  and  domestic  uses." 
The  following  are  the  findings  upon  which  the  above  de- 
e©  was  founded : 

**  First — That  in  the  year  of  1781,  pursuant  to  the  laws  of 
pain  and  the  rules  and  regulations  providing  for  the  gov- 
nment  of  the  provinces  of  California,  Los  Angeles  was 
ily  formed  iiito  a  pueblo,  and  became  entitled  to  all  the 
gikiB  of  a  pueblo  according  to  said  laws,  rules  and  regula- 
ons,  and  all  its  rights  as  such  pueblo  since  then  were  duly 
Njognizod  and  allowed  by  the  Spanish  and  Mexican  govern- 
ents  during  their  respective  occupations  and  control  of  the 
ane,  and  also  by  the  respective  provincial  and  departmental 
ithorities  of  Califorrua. 

*'  Second — That  the  Kiver  of  Los  Angeles  rises  several 
lies  above  the  former  pueblo  of  Los  Angeles,  and  runs 
>wii  through  said  pueblo;  and  during  the  occupation  and 
mtrol  of  said  pueblo  by  the  Mexican  government,  the 
^nicipal  authorities  at  all  times  exercised  control  of,  and 
aimed  the  exclusive  ri^ht  to  use  the  waters  of  said  river, 
id  all  thereof^  which  right  was  duly  recognized,  acknowl- 
Iged  and  allowed  by  the  owners  of  the  land  at  the  source 
id  bordering  on  said  river,  including  the  grantors  of  the 
!ain tiffs;  and  that  ever  since  the  occupation  and  control  of 
lid  pueblo  by  the  government  of  the  United  States  and  of 
ie  State  of  California,  the  municipal  authorities  of  what  is 
3w  the  City  of  Los  Angeles  have  exercised  the  same  con- 
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tfol  and  claimed  the  same  rights  in  regard  to  the  waters  of 
said  river  as  was  previously  done  by  the  authorities  of  said 
pueblo,  except  within  the  last  two  or  three  years,  when  the 
right  of  said  city  to  said  waters  has  been  disputed  by  the 
plaintiffs  and  others,  and  a  right  claimed  by  them  to  use 
said  waters;  that  the  municipal  authorities  of  said  pueblo 
and  said  city  exercised  control  of  said  waters,  and  claimed 
the  exclusive  right  to  their  use  as  aforesaid  for  the  purpose 
of  irrigating  the  lands  of  said  pueblo  and  city,  and  for  the 
domestic  use  of  the  inhabitants  thereof. 

"  Fifth — That  the  water  of  said  river  is  necessair  for  the 
irrigation  of  the  land  within  said  city,. and  so  connrmedas 
aforesaid,  and  also  for  the  domestic  use  of  its  inhabitante; 
but  until  within  the  last  two  or  three  years  all  of  said  water 
has  not  been  required  in  said  city.  For  the  last  few  years, 
during  the  irrigating  season,  all  of  said  waters,  as  they 
naturally  flow  in  said  river,  have  not  been  sufficient  for  the 
irrigation  of  the  irrigable  portion  of  said  lands  and  the 
domestic  use  of  said  inhabitants;  and  said  city,  at  anex- 

Eense  of  more  than  $100,000,  has  constructed  reservoirs  to 
usband  and  save  said  waters  for  uses  in  said  city;  that  a 
large  portion  of  the  irrigable  lands  of  said  city  are  not  irri- 
gated, and  never  have  been  irrigated,  which  will  require 
more  than  all  the  waters  of  said  river,  with  the  present 
facilities  and  resources  of  said  city  for  husbanding  and  sup- 
plying the  same;  that  said  ciijy  has  been  supplying  the  in- 
habitants of  said  city  with  said  water  for  the  uses  iSoresaid, 
and  when  there  has  been  more  than  has  been  required  for 
use  in  the  city,  it  has  and  still  does  sell  to  parties  residing 
without,  and  to  be  used  on  lands  without  the  city. 

"  Sixth — ^That  ever  since  about  the  year  1844  the  plaintifis 
and  their  grantors  have  owned,  possessed  and  cultivated  the 
land  claimed  by  them  in  their  complaints,  and  have  ever 
since  irrigated  tne  same  from  said  river,  through  the  respect- 
ive ditches  mentioned  in  the  respective  complaints — tcHwit, 
the  Chavez  and  Feliz  ditches — to  about  the  same  extent  as 
now  irrigated  by  the  plaintiffs,  using  the  waters,  also,  for 
domestic  purposes;  and  the  waters  of  said  river  are  neces- 
sary for  the  irrigation  of  said  lands,  and  for  domestic  use. 
But  the  uses  of  said  waters  were  originally  by  permission 
and  under  consent  from  the  municipal  authorities  of  said 
pueblo,  and  have  ever  since  been  with  such  permission  and 
consent,  and  not  adversely  nor  claimed  as  of  right  until 
within  the  last  three  years,  during  which  time  (the  last  three 
years)  plaintiffs  have  claimed  and  still  claim  the  right  to  use 
said  waters  on  their  land,  and  for  domestic  purposes. 
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'  SoTeDth — That  plaintiffs  are  the  respective  oyners  of  the 
eels  of  land  claimed  by  them  in  their  complaint,  and  the 
pective  ditches  therein  referred  to  are  used  and  are  neces- 
y  to  irrigate  the  same;  and  said  ditches  have  always  been 
;he  exclusive  possession  and  control  of  said  plaintiffs  and 
ir  grantors  from  about  the  year  of  1844  until  the  twenty- 
1  day  of  May,  1879. 

Eighth— That  on  the  twenty-fifth  day  of  May,  1879,  the 
intiffs  were  respectively,  and  for  several  days  prior 
reto,  diverting  through  said  ditches,  tq  the  extent  of 
nt  one  hundred  square  inches  in  each  of  said  ditches,  the 
ers  of  ^id  river  to  and  upon  their  respective  tracts  of 
J  aforesaid,  and  using  the  same  thereon  for  irrigation 
doDiestic  purposes,  and  the  same  was  no  more  than  was 
jonable  and  necessary  therefor.  By  reason  of  such  uses 
plaintifls,  water  became  diminished  in  said  river,  and 
icient  thereof  could  not  and  did  not  reach  said  city  or  its 
er  works  (plaintiffs'  said  ditches  having  their  points  of 
irsibns  above  said  city  and  its  water  works)  to  supply 
.t  was  reasonable  and  necessary  for  irrigation  and 
lestic  use  in  said  city;  and  by  reason  of  such  diversion 
plaintiffs,  a  number  of  the  inhabitants  of  said  city  were 
rived  of  what  was  reasonable  and  necessary  for  the  irri- 
on  of  their  land  in  said  c^ty,  and  for  their  domestic  pur- 
58;  and  the  defendant  ciiy  lost  on  its  sale  of-  said  waters 
lore  than  $50  on  account  of  the  diversions  in  each  of  the 
ditches  resjiectivelv.  Whereupon  on  that  day,  and  in 
?r  to  supply  the  innabitants  and  land  of  said  city  with 
cient  water  for  said  purposes,  and  in  order  to  regulate 
control  the  distribution  of  said  waters  in  the  most  benefi- 
and  regular  manner,  the  itoid  city,  by  its  officers  and 
its,  entered  upon  said  ditches  at  their  respective  heads 
returned  the  water  therein  to  said  river,  and  placed 
ein  head-gates." 

rom  the  foregoing  findings  it  appears  that  the  pueblo  of 
Angeles  was  established  by  the  Mexican  government  as 
r  as  the  year  1781 — just  one  century  ago — and  that  dur- 
tbe  occupation  and  control  of  said  pueblo  by  the  Mex- 
government,  the  "municipal  authorities  exercised  con- 
of,  and  claimed  the  exclusive  right  to  use  the  waters  of 
Los  Angeles  Eiver,  and  all  thereof,  which  right  was  duly 
goiKed,  acknowledged  and  allowed  by  the  owners  of  the 
at  the  source  and  bordering  on  said  river,  including  the 
tors  of  the  plaintiffs,"  and  that  down  to  the  period  of 
or  three  years  last  past  the  municipal  authorities  have 
inued  to  exercise  the  same  control,  and  have  claimed 
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the  same  rights  with  respect  to  the  waters  of  said  river ; 
was  previously  done  by  the  pueblo.  It  further  appears  fro 
the  tindings  in  the  case  that  the  use  of  said  waters  by  t 
plaintiffs  and  their  grantors  was,  in  its  origin,  by  p( 
mission  and  with  the  license  and  consent  of  the  municiy 
authorities,  and  that  such  use  has  ever  since  been  with  t 
permission  and  consent  of  said  authorities,  and  not  adverse 
nor  claimed  as  a  right  until  within  the  last  three  years,  duri 
which  time  (the  last  three  years)  plaintiffs  have  asserted 
adverse  claim  to  said  waters. 

Thus  it  will  be  seen  that  for  nearly  one  hundred  years  t 
City  of  Los  Angeles  has  asserted  a  claim  to  all  the  waters 
the  Los  Angeles  River,  and  such  claim  has  been  recogniz 
by  all  persons  interested,  from  the  head  of  the  stream  a 
along  its  banks,  including  the  plaintiffs  and  their  gi*anto: 
We  say  including  the  plaintiffs,  because  it  appears  from  t 
sixth  finding  that  the  use  of  the  waters  of  the  river  was  i 
der  the  license,  permission  and  consent  of  the  defenda: 
until  within  the  last  two  or  three  years. 

It  was  conceded  on  the  argument  that  the  city  had  app 
priated  a  portion  of  the  waters  of  the  Los  Angeles  Er 
before  the  plaintiffs  constructed  their  ditches,  and  that  i 
use  by  the  city  to  the  extent  of  such  appropriation  could  i 
be  interfered  with  by  any  subsequent  appropriation;  but 
was  contended  that  the  rights  ctf  the  city  were  limited  to  1 
amount  appropriated  at  the  time  plaintiffs  or  their  grani 
built  their  ditch.     Such  a  construction  of  the  defendar 
rights  would  not  be  in  harmony  with  the  facts  found  by 
Court.     From  the  very  foundation  of  the  pueblo  in  17Sl, 
right  to  all  the  waters  of  the  river  was  claimed  by  the  puel 
and  that  right  was  recognized  by  all  the  owners  of  land 
the  stream,  from  its  source,  and,  under  a  recognition  c 
acknowledgment  of  such  right,  plaintiffs'  gi-antors  dug  th 
ditches,  and,  by  the  permission  and  consent  of  the  man 
pal  authorities,  plaintiffs  thereafter  used  the  waters  of 
river.     Can  they  now  assert  a  claim  adverse  to  that  of 
city?     We  thint  not.     The  city,  under  various  acts  of 
Legislature,  has  succeeded  to  all  the  rights  of  the  fori 
pueblo.     (Act  approved  April  4,  1850;  Statute  of  1854, 
205;  Statute  of  1857,  p.  329.) 

We  have  not  examined  the  rights  of  the  defendant  as  t] 
existed  under  the  Spanish  and  Mexican  laws  applicable 
pueblos,  for  the  findings  in  this  case  render  such  exami 
tion  unnecessary. 

From  the  fifth  finding  it  appears  that  when  the  acts  c< 
plained  of  were  done  by  the  oflScers  and  agents  of  the 
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lant,  all  of  the  waters  of  the  Los  Angeles  River  were 
aired,  and  were  not  sufficient  to  supply  the  wants  of  the 
;  ami  we  are  of  the  opinion  that  it  was  the  right  of  the 
licipal  authorities  to  prevent  any  diversion  of  said  waters 
liat  time  by  the  plaintiflFs. 

fe  do  not  intend  to  be  understood  as  holding,  nor  do  we 
I,  that  the  city  has  the  right  at  any  time  to  dispose  of  the 
er  for  use  upcm  lands  situated  without  its  limits,  to  the 
try  of  the  plaintiffs  or  other  owners  of  land  bordering  on 
On  the  contrary,  we  are  of  the  opinion  that  the 


river. 


has  not  that  right.  But,  as  observed  already,  the  find- 
5  in  this  case  show  that  at  the  time  of  the  acts  complained 
here  was  not  sufticient  water  in  the  river  for  the  needs  of 
itihabitHantvS  of  the  city;  and  we  hold  that,  to  the  extent 
he  needs  of  its  inhabitants,  it  has  the  paramount  right 
he  use  of  the  watei^  of  the  river,  and  the  further  right, 
J  exercised  and  recognized,  as  appears  from  the  findings, 
nanage  and  control  the  said  waters  for  those  purposes. 
udginent  reversed,  and  the  Court  below  is  instructed  to 
jr  judgment  in  favor  of  defendant  upon  the  findings. 
7e  concur:  Myrick,  J.,  McEee,  J.,  Boss,  J.,  Shai^pstein, 
Thornton,  J*  

In  Bank. 


[Filed  June  15,  1881.] 

No.  6370. 

WHAETENBT,  Appellant, 

vs. 

TOOMEY  ET  AL.,  Bespondents. 

TICK— FiKDiNos— Recoed.     If  the  Tecord  does  not  show  that  the  find- 
iDgB  are  not  snstained  by  the  evidence,  the  judgment  wiU  be  affirmed. 

ppeal  from  Twelfth  District  Court,  San  Francisco. 

hstick  it*  Mastkk,  for  appellant. 

ttirry  dt  Evans,  Delaney  and  Ibomey,  for  respondents. 

y  the  Court  (Thornton,  J.,  dissenting): 

he  Court  below  found  as  a  fact  that  at  the  time  Toomey 

[e  the  gift  to  hia  wife  he  was  solvent,  and  that  in  making 

ler©  was  no  intention  to  hinder,  delay  or  defraud  any 

[itor  of  Toomey.     From  the  record  we  cannot  say  that 

findings  were  not  sustained  by  the  evidence. 

idgment  and  order  affirmed. 

It.  Justice  McKinstry  took  no  part  in  this  decision.) 
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Department  No.  1. 


[FUed  June  15,  1880.] 
No.  6682. 

DRESBACH  et  al.,  Respondents, 
vs. 
THE  CALIFORNIA  PACIFIC  RAILROAD  COMPA] 
,  Appellant. 

Common  Cabrixb — ^Tebminub  op  Boutb — Agents — NsoLiaENCi — Evidi 
Plniatififs  shipped  by  defendant,  a  common  carrier,  grain  saci 
Sad  Francisco  destined  for  Jacinto,  in  Colusa  County.  Defen 
claimed  that  its  route  terminated  at  Knight's  Landing.  Held, 
the  eyidence  in  the  case  supported  a  finding  by  the  jury  that  dd 
a  tit's  route  extended  to  Jacinto.  Held  further  ^  there  being  evid 
Bhowing  that  defendant  had  agents  at  Jacinto  for  the  purpose  o 
reiving  goods  at  that  point,  and  through  the  negligence  of  such  af 
the  sacks  were  lost,  that  defendant  was  liable  to  plaintiffs. 

Appeal  from  Third  District  Court,  San  Francisco. 

Wihon  &  Wilson,  for  Appellant. 

G.  F.  and  W.  H,  Sharp,  for  Respondents. 

Ross,  J.,  delivered  the  opinion  of  the  Court. 

This  action  was  brought  to  recover  damages  for  the  alle 
loss  by  defendant  of  certain  grain  sacks  shipped  by  the  pi 
tiffs  at  the  City  of  S^n  Francisco  over  defendant's  roaa, 
destined  for  Jacinto,    in  Colusa  County.     The  compl 
charges  that  the  defendant  was  at  the  times  therein  n 
tioned  a  common  carrier  of  goods  for  hire,  between 
Francisco  and  Jacinto,  and  that  the  plaintifiEs  deliverec 
defendant,  between  the  llth  of  June  and  the  23d  of  J 
1874,  the  sacks  for  transportation  to  the  point  named, 
paid  the  freight  thereon,  and  that  defendant  failed  in  its  ( 
as  common  carrier,  by  which  failure  the  goods  were  lost 
the  plaintiff's  damage. 

The  defendant,  by  its  answer,  denied  that  it  ever  wj 
common  carrier  between  San  Francisco  and  Jacinto, 
averred  that  its  route  on  that  line  terminated  at  Knig 
Landing;  denied  that  it  received  the  g09ds  in  question 
transportation  to  any  point  beyond  Knight's  lianding 
whicli  point,  it  averred,  it  safely  transported  them,  and  2 
delivered  the  same  to  the  Central  Pacific  Railroad  Compi 
a  competent  carrier,  carrying  to  Jacinto,  the  place  of 
dress. 

There  is  no  dispute  about  the  fact  that  the  sacks  \ 
safely  carried  by  the  defendant  to  Knight's  Landing, 
were  there  placed  on  board  the  boat  "Governor  Dana,' 
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ich  they  were  safely  transported  to  Jacinto,  at  which  point 
T  were  placed  on  the  bank  of  the  river  at  the  landing. 
3m  this  place  it  appears  they  were  lost. 
rtere  was  no  evidence  of  any  special  contract  on  the  part 
the  defendant  to  carry  the  sacks  to  any  point  beyond  its 
n  route.  If,  therefore,  its  own  route  terminated  at 
light's  Landing,  its  liability  ceased  when  it  carried  the 
>as  to  that  ]>oint  and  delivered  them  in  safety  on  board  of 
I  boat  "Governor  Dana."  (Civil  Code.  Sec.  2201.)  But 
I  the  defendant's  route  terminate  at  Knight's  Landing,  was 
3  of  the  important  issues  in  the  case.  It  is  contended  by 
I  eonnsel  for  appellant  that  the  affirmative  of  this  propo- 
on  19  indisputably  shown  by  the  evidence.  We  do  not 
nk  that  can  be  fairly  said  from  the  record  before  us.  It 
TMe  that  Mt.  Gunn,  the  secretary  of  the  defendant,  testi- 
l  espHcitlj  that  at  the  time  of  tfie  transaction  in  question 
I  defendant's  route  ended  at  Knight's  Landing,  and  that 
!  boats  plying  on  the  Sacramento  Rivpr  between  that  point 
I  Jacinto  were  owned  and  operated  by  the  Central  Pacific 
ilroad,  a  se]>arate  and  distinct  corporation.  And  there 
i  other  testimony  corroborative  of  this  statement.  But 
re  w£LS  other  testimony  still  going  to  show  that  the  de- 
dant  operated  and  had  control  of  the  entire  rout«  from 
1  Francisco  to  Jacinto.  Thus:  shortly  after  the  goods  in 
jstion  were  shipped,  Capt.  Foster,  who,  it  is  shown,  had 
j-ge  of  the  boats  plying  between  Knight's  Landing  and 
into,  wrote  the  following  letter  to  one  of  the  plaintiffis : 

"Office  of  the  California  Pacific  Railroad  Company,  ) 

Sacramento,  July  24,  1874.  j 
*A.  Billiard,  Esq.,  Chico — Dear  Sir:  Yours  of  20th  instant, 
iting  to  agent  at  Jacinto,  is  received.  Galland  &  Aronson 
as  agents  for  the  company  at  Jacinto  to  the  extent  of  re- 
ring  and  delivering  goods,  collecting  bills,  etc.  Commu- 
itiona  relating  to  business,  other  than  the  above,  should 
addressed  to  me  at  Sacramento,  or  to  J.  C.  Stubbs,  Gen- 
I  Freight  Agent,  San  Francisco.  Tours,  truly, 
'  (Signed )  Albert  Foster.  " 

[ere  is  a  letter  from  the  agent  having  control  of  all  the 
ts  pljing  between  Knight's  Landing  and  Jacinto,  in  re- 
ose  to  a  letter  from  one  of  the  plaintiffs  (and  in  respect 
his  ver\*  freight),  entitled  **  Office  of  the  California  Pacific 
Iroad  Company,"  and  in  which  he  informs  Bullard  that 
land  &  Aronson  act  as  agents  for  the  company  (the  Cali- 
\m  Pacific  Bailroad  Company)  at  Jacinto  to  the  extent  of 
ceiving  and  delivering  goods,  collecting  bills,"  etc.     Li 
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addition  to  this,  several  witnesses  testified  that  for  goods 
shipped  by  the  boats  from  Jacinto,  and  other  points  beyond 
Knight's  Landing,  receipts  were  usually  given  in  the  name  of 
the  California  Pacific  Bailroad  Company,  and  that  the  money 
for  such  freights,  as  well  as  for  passage  from  these  points, 
was  paid  to  the  California  Pacific  Company.  This  testimony 
was  sufficient  to  sustain  the  finding,  involved  in  the  verdict 
of  the  jury,  that  the  route  of  the  defendant  extended  to 
Jacinto. 

It  is  next  ur^ed  for  the  appellant  that,  if  this  be  true,  the 
goods  in 'question  were  delivered  at  Jacinto,  in  the  manner 
usual  at  that  place.  Jacinto,  it  appears,  was,  at  the  time  re- 
ferred to  in  the  record,  a  small  landing  place  on  the  Sacra- 
mento Biver,  having  less  than  twenty  inhabitants.  The  con- 
signees of  the  goods  resided  some  miles  from  there.  And 
there  was  testimony  given  at  the  trial  that  it  was  customary, 
in  delivering  freight  at  Jacinto,  to  place  it  on  the  bank  of 
the  river,  whether  th§  consignee  was  present  or  not.  Whether 
a  deposit  of  the  goods  in  this  manner  would  have  been  a 
good  delivery,  if  there  was  nothing  else  in  the  case  on  that 
subject,  need  not  be  determined,  for  the  reason  that  there  is 
testimony  in  the  record  going  to  show  that  the  defendant  had 
agents  at  Jacinto  for  the  reception  of  goods  consigned  to 
that  place,  whose  duty  it  was  to  receive  them.  The  letter 
from  Foster,  already  quoted  distinctly,  states  that  ''  Oalland 
&  Aronson  act  as  agents  for  the  company  at  Jacinto  to  the 
extent  of  receiving  and  delivering  goods,  collecting  bills, 
etc."  There  is  other  testimony  in  the  case  which,  though 
evasive,  also  tends  to  show  not  only  that  Galland  &  Aronson 
were  agents  for  the  defendant  at  Jacinto,  for  the  purpose  of 
receiving  and  delivering  goods,  but  that  they  had  a  freight- 
house  there,  in  which  irqight,  other  than  their  own,  trans- 
ported by  the  defendant,  might  have  been,  and  sometimes 
was,  put.  We  extract  from  the  testimony  of  Alley,  who  was 
clerk  on  the  **  Governor  Dana"  at  the  time  the  plaintiffs' 
goods  were  shipped : 

**Q.  Were  not  Galland  &  Aronson  the  agents  at  Jacinto 
for  the  purpose  of  receiving  and  delivering  goods  at  that 
point.?    A.  Were  they  not  what? 

**  Q.  Were  they  not  agents  of  the  company  at  Jacinto  for 
the  purpose  of  receiving  and  delivering  goods  at  that  point? 
A.  I  never  understood  tnat  they  were  agents  of  the  company, 
more  than  collecting  bills;  that  is  all. 

*'Q.  Only  collecting  bills?  A.  That  is  as  far  as  their 
agency  extended,  to  my  knowledge.  I  never  knew  they  had 
any  authority  to  act  as  agent  otherwise. 
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*  Q-  Whom  did  you  get  that  from,  and  where  ?  A.  Well,  I 
not  know  where  I  got  it  from;  that  is  the  general  impres- 
n  that  I  had.     I  do  not  know  as  any  one  told  me  so. 

'Q.  Captain  Foster  would  know  more  about  their  posi- 

Ei  towards  the  company  than  you  would,  wouldn't  he  ?    A. 

8,  sir;  he  would  be  apt  to. 

'  Q.  They  did  used  to  take  a  hand  sometimes  in  receiving 

Mis  up  tkerej  didn't  they?    A.  Well,  I  cannot  say  that 

y  ever  did,  only  this  w%y:  that  they  would  almost  always 

re  goods  of  their  own. 

'Q.  I  am  speaking  o£  other  people's  goods.     A.  No,  sir. 

Al,  many,  many  times — they  nad  not  done  so  manjr  times. 

'Q.  I  suppoHo  so;  they  may  have  been  off  to  Chico,  but 

re  they  not  done  so  sometimes  ?    A.  Have  not  they  re- 

?ed  there  ? 

'  Q.  Received  goods  belonging  to  other  people  there  at 

jinto?    A.    How   do  you  mean — give  a  receipt  for   the 

>ds? 

*  Q.  No;  they  don't  have  to  give  receipts  to  receive  goods 
ere  there  are  only  five  men  in  a  town  ?  A.  They  have  ra- 
ved goods  this  way.  I  have  said  to  Aronson,  *  There  is 
'and-Sos  goods;'  for  instance,  'There  is  Papst's  goods/ 

*  Mudd  &  MitcheU's  goods;'  and  he  said,  '  All  right.  That 
JJ  the  reception  there  was. 

'  Q.  That  is  enough  for  me.     They  used  to  receive  money 

there,  too,  didn't  they?    A.  Tes,  sir;  they  have  collected 

ney  for  the  company. 

*Q.  They  were  generally  at  the  landing — on  the  bank,  as 

I  call  it— when  "these  boats  arrived  ?    A.  It  cannot  be  oth- 

rise,  because  their  goods  came  right  to  the  landing  where 

ir  freight-house  was. 

'Q.  That  had  to  be?    A.  They  had  to  be  there;  their 

ight-house  was  right  on  the  edge  of  the  river. 

*  Q.  Tou  have  never  put  other  people's  freight  besides 
irs  in  that  little  house,  have  you?    A.  Yes,  sir. 

*  Q.  That  belonged  to  the  neighborhood  roundabout?  A. 
>  have  put  it  in.  They  have  not  asked  us  to  do,  nor  told 
to  do  it, 

*  Q.  The  company  has  done  it  ?  A.  We  have  done  so  for  this 
son :  We  woald  say,  we  do  not  want  to  leave  thein  out 
the  bank,  and  we  will  put  it  in  your  warehouse,  we  would 

*  Q,  That  is  very  reasonable.  How  often  have  you  done 
t  little  thing?    A.  Well,  I  cannot  tell  how  often;  a  num- 

of  times. 
'Q.  Did  you  ever  call  Aronson  out  when  these  bags  were 
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being  delivered,  or  any  bags,  and  count  them  out  to  him  ? 
A.  Yes,  sir.  I  looked  round  for  him  once  to  count  a  lot  of 
bags  for  a  consignee,  but  I  could  not  find  him.  I  wanted  him 
to  do  it  to  satisfy  the  consignee  that  we  had  delivered  the 
goods  correctly.     1  could  not  find  him;  he  was  not  there. 

''Q.  I  aih  asking  you,  when  you  have  been  discharging . 
freight  at  Jacinto,  whether  you  have  .not  called  Aronson  to 
come  and  overlook  the  count?    A.  I  have  done  so;  yes,  sir.'* 

If  the  defendant  had  agents  at  Jacinto  for  the  reception 
of  goods  consigned  to  that  point,  *and  such  agents  neglected 
to  receive  and  care  for  the  plaintiff's^  goods,  and  by  reason  of 
such  neglect  the  goods  were  lost,  the  defendant  is  undoubt- 
edly liable  therefor. 

On  the  question  of  fact  involved,  the  finding  was  against 
the  defendant.  We  cannot  say  it  was  not  correctly  so.  Those 
facts  being  thus  determined,  judgment  went  properly  for  the 
plaintiff's. 

Judgment  and  order  affirmed. 

We  concur:    McEee,  J.,  McKinstry,  J. 


Department  No.  1. 


[FUed  June  15,  1881.] 
No.  7668. 

NEWMAN,  Petitioner, 

vs. 

SUPEEIOE  OOUET  OF  SAN  FEANCISCO,  Eespondent. 

Cebtiorabi  —  Appxaii — Obdkb  atteb  Judgment — Pbbfbbbsd  Cbsditobs. 
An  order  after  recovery  of  judgment  by  petitioner  that  money  held  by 
the. Sheriff  under  attachment  process  in  the  action,  to  be  paid  over  to 
preferred  creditors  of  the  defendant,  is  a  special  order  made  after 
final  judgment,  and  appealable.  Certiorari  ynil  not  lie  where  there  is 
a  remedy  by  appeal. 

Certiorari. 

Drake,  for  petitioner, 

Boyce,  for  respondent. 

By  the  Court: 

The  order  of  the  Superior  Court  of  San  Francisco,  which 
the  petition  asks  to  have  reviewed  upon  a  writ  of  certiorari, 
is  a  special  order,  made  after  final  judgment,  in  the  case  of 
Mo?de  vs.  lichirtch,  from  which  an  appeal  is  allowed  by  Sub. 
3,  Section  939,  C.  C.  P.  When  an  appeal  may  be  taken  a 
party  is  not  entitled  to  a  writ  of  certiorari. 

Application  for  writ  denied. 
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[Filed  June.  14,  1881.] 

No.  6556. 

EOBINS  ET  AL.,  Appellants, 

vs. 
HOPE  ET  AL.,  Eespondent. 

JFITY— TiTUE   TO   IiSlST) — A    PERSON  IS   BoUND   TO   KnOW   HiS  OwN  TiTLB — 

Deed — Misbepbesbntations — Aoenct — Fibst  Cousin — Ftdugiabt  Rk- 
iiATiON— Tbust — Pabents— CoNsiDEBATioN.  A  persoii  is  conclusively 
presumed  to  know  the  state  of  his  own  title  to  real  property  when 
dealing  with  another  who  occupies  no  fiduciary  relation  toward  him : 
Heldt  accordingly,  that  plaintiffs  could  not  avoid  a  deed  executed  in 
oonfirmation  of  a  prior  one  made  by  their  mother,  as  guardian,  on  the 
ground  of  false  representations  made  by  defendants*  testator  or  the 
agents  of  the  latter,  to  the  effect  that  plaintiffs  had  no  title — the  plaint- 
iffs  at  the  time  belieying  that  they  had  no  title  and  that  the  convey- 
ance by  their  mother,  as  guardian,  had  passed  their  interest  and  title 
to  defendants'  testator.  That  the  agent  of  defendants'  testator  made 
representations  to  parents  of  plaintiffs,  over  whom  he  had  great  in- 
fluence, which  were  communicated  by  the  parents  to  plaintiffs — the 
parents  not  having  been  employed  by  the  testator  or  his  agent  to  pro- 
cure a  deed  from  plaintiffs-— does  not  show  the  existence  of  such  con- 
fidential relations  as  would  make  the  parents  the  agents  of  the  testator 
or  bind  him  by  their  acts  or  misrepresentations.  First  cousins  deal 
with  each  other  at  arms'  length;  a  representation  made  by  a  first  cousin 
stands  upon  the  same  footing  as  if  made  by  a  stranger.  That  plaint- 
iffs received  no  consideration  for  a  deed  executed  to  confirm  one  pre- 
viously made  by  their  guardian  matters  not,  if  the  guardian  received 
full  value  at  the  time  of  the  execution  of  the  first  deed;  and  the  lack 
of  consideration  to  plaintiffs  would  not  militate  against  the  bona  fides 
of  the  execution  of  the  second  deed.  It  is  no  good  ground  of  objection 
that  a  deed  had  not  been  read  or  its  contents  explained  if  a  party  does 
not  express  a  desire  to  have  it  read  or  the  contents  explained;  but. 
Held,  in  this  case,  that  the  reading  of  the  deed  and  explanation  of  its 
contents  would  not  have  been  of  any  importance,  so  long  as  plaintiffs 
believed  they  had  no  title  to  the  land,  but  were  merely  confirming  and 
ratifying  a  sale  and  conveyance  of  it  previously  made  by  their  mother, 
as  guardian,  which  they  considered  valid  and  binding  upon  them. 

Appeal  from  .First  District  Court,  Santa  Barbara  County. 

Gregory,  Woodside  &  DelmaSy  for  appellants. 
Hkhurds  &  Femald,  for  respondents. 

Sharpstein,  J.,  delivered  the  opinion  of  the  Court: 
rhe  ^avamen  of  the  complaint  is  that  the  plaintiffs  were 
luced  to  convey,  without  consideration,  their  interest  in 
l^in  real  estate  to  one  Thomas  Hope,  the  testator  of  the 
ftndants,  bv  reason  of  its  being  falsely  represented  by  the 
BQts  of  said  Hope  to  the  plaintiffs  that  they  had  no  valid 
im  or  title  to  said  real  estate,  and  that  said  Hope  had  a 
rfect  title  thereto,  and  that  he  desired  a  deed  from  them 
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nierely  confirmatory  of  one  previously  executed  by  th 
mother,  as  their  guardian,  to  him,  which  the  plaintinjs  si 
posed,  at  the  time  of  'making  their  said  conveyance,  and 
several  years  thereafter,  and  which  the  agents  of  said  Ho 
assured  tliem,  was  a  valid  deed,  and  that  all  their  right,  til 
interest  and  claim  in  and  to  said  real  estate  had  there 
been  effeitually  transferred  to  said  Hope;  and  that  relyi 
upon  said  representations  the  plaintifls  executed  the  d( 
which  they  now  seek  to  avoid  without  taking  any  indepei 
ent  counsel  or  advice,  or  having  it  read,  (they  could  i 
read  it),  or  its  contents  explained  to  them. 

The  misrepresentation  complained  of  was  as  to  the  title 
the  plain tifTs  to  the  premises  which  they  were  induced 
convey  under  the  impression  that  they  had  no  title  there 
and  we  understand  the  rule  to  be,  as  stated  by  the  le^rr 
Judge  who  sustained  a  demurrer  to  this  complaint,  that 
person  is  conclusively  presumed  to  know  the  state  of  his  o 
title  to  real  property.     This  is  always  the  case  where  1 
party  deals  with  a  stranger,  as  in  the  present  case.     No  n: 
representations  made  by  Hope  or  his  agents,  therefore,  as 
the  procefidings  in  probate  concerning  plaintiffs'  title,  or 
to  the  Rtate  of  their  title  in  any  respect,  could  have  had 
effect  of  misleading  them."    And  the  learned  counsel  for 
appellants,  if  we  rightly  apprehend  his  position,  conce< 
the  rule  to  be  as  above  stated. 

*'But,  this  rule,"  he  insists,  "  applies  only  where  pari 
deal  at  arras'  length,  and  where  the  means  of  information 
equally  o|>en  to  both.  It  cannot  be  invoked  where  confid 
tial  relations  exist  between  the  parties." 

It  will  thus  be  seen  that  it  is  only  upon  the  questioi 
the  relati<jns  which  exist  between  the  parties,  that  the  Cc 
below  and  the  learned  counsel  for  the  appellants  differ.  ^ 
Court  held  that  the  relation  of  Hope  to  the  appellants  ' 
that  of  a  stranger.  The  counsel  insists,  if  we  do  not  mist 
his  position,  that  conceding  that  to  be  so,  the  deed  was  p 
cured  through  misrepresentations  of  Hope's  agents,  betw 
whom  and  the  appellants  confidential  relations  did  exist,  i 
the  transaction  must  therefore  be  viewed  in  the  same  lig 
as  it  would  be,  if  such  relations  had  existed  between  H< 
and  the  a|>pellants,  and  he,  instead  of  said  agents,  had  mi 
the  raisre]>resentations  complained  of.  Whether  under 
maxini,  *jfii  facit  per  alkim  facit  per  se,  a  principal  must 
held  to  adopt  the  relations  which  exist  between  his  ag 
and  those  with  whom  he  is  transacting  business  through  si 
agent,  may  well  be  doubted.  But  does  it  appear  that  eo 
dential  relations  did  exist  between  Hope's  agents  and 
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^pellants  ?  One  of  those  agents  was  Albert  Packard,  a 
acticing  lawyer,  and  he,  some  three  or  four  weeks  prior  to 
e  eiecution  of  the  deed,  which  the  appellants  seek  to 
Old,  **viBited  Z.  Branch,  the  father  of  F.  Branch,  then 
d  now  being  the  husband  of  the  said  plaintiff,  Concepcion 
ancL,  at  their  place  of  residence  in  the  County  oi  San 
m  Obis]>o,  and  also  said  Encarnacion  (the  mother  of  the 
wEtiffs),  all  of  whose  confidence  he  possessed  to  an  almost 
Llimited  extent,  and  over  whom  he  exercised  a  great  influ- 
ce/'  and  then  and  there  made  the  misrepresentations  com- 
Eiined  of,  to  the  persons  above  named^  who  repeated  them 
the  plaintiffs.  Now  it  is  alleged  that  Z.  Branch  and  F. 
■anch^one  the  father-in-law,  and  other  the  husband,  of  one 
the  plaintifli^  (four  of  the  five  plaintiffs  are  married  women) 
and  the  mother  of  the  plaintiffs  had  almost  unlimited  con- 
lence  in  said  Packard,  and  that  he  exercised  great  influence 
er  them.  Does  that  show  that  a  confidential  relation  ex- 
;ed  between  Packard  and  the  appellants,  or  even  between 
m  and  the  three  persons  to  whom  he  directly  made  the 
ieged  misrepresentations?  The  phrases  ** confidential  re- 
ion  "  and  ''fiduciary  relation"  seem  to  be  used  by  the 
)urts  and  law  writers  as  convertible  terms.  It  is  a  peculiar 
lation,  which  undoubtedly  exists  between  client  and  at- 
mey,  principal  and  agent,  principal  and  surety,  landlord 
d  tenant,  parent  and  child,  guardian  and  ward,  ancestor 
d  heir,  husband  and  wife,  trustee  and  cestui  qu/e  trust,  ex- 
otora  or  administrators  and  creditors,  legatees  or  distribu- 
3B,  appointer  and  appointee  under  powers,  and  partners 
d  part  owners.  In  these  and  the  like  cases,  the  law,  in 
der  to  prevent  undue  advantage,  from  the  unlimited  con- 
lence,  affection,  or  sense  of  duty,  which  the  relation 
turally  creates,  requires  the  utmost  decree  of  good  faith 
berrima  fdes)^  in  all  transactions  between  the  parties." 
Story's  Eq.  Jur.,  218).  If  tHere  is  an  alleeation  of  the 
istence  of  any  peculiar  relation  between  Packard  and  the 
pellant8,  or  between  Kim  and  the  persons  to  whom  he  is 
eged  to  have  made  misrepresentations  respecting  the  title 
the  appellants  to  the  land  which  they  conveyed  to  Hope, 
has  escaped  our  observation.  There  is  nothing  peculiar  in 
9  alleged  relation  between  Packard  and  the  persons  to 
torn  be  is  alleged  to  have  made  misrepresentations,  and  it 
not  alleged  what  relation,  if  any,  existed  between  him  and 
3  appellants.  It  is  alleged  generally  that  the  persons  to 
Lom  ha  made  the  misrepresentations  had  almost  unlimited 
Qfidence  in  him,  and  that  he  had  great  influence  over  them, 
t  why  that  was,  or  would  naturally  be  so,  is  not  apparent. 
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Certainly  no  relation  is  shown  to  have  existed  between  him 
and  them  from  which  the  law  would  infer  such  confidence 
and  influence.  It  is  not  claimed  that  Z.  Branch,  F.  Branch, 
or  the  mother  of  the  appellants,  were  ever  employed  by  Hope, 
or  even  by  Packard  to  procure  or  to  aid  any  one  in  procur- 
ing a  deed  from  the  appellants.  So  that  whatever  else  Hope 
may  be  held  responsioJe  for,  he  cannot  be  held  responsible 
for  their  acts  or  misrepresentations.  They  were  in  no  sense 
his  agents. 

It  IS  alleged  that  one  Charles  W.  Dana,  a  **  first  cousin  " 
of  the  appellants,  was  also  employed  by  said  Hope  to  procure 
said  deed,  and  that  he  brougnt  the  same  to  the  appellants 
already  prepared  for  their  signatures,  and  that  he  possessed 
the  entire  confidence  of  the  appellants,  ''and  understood  well 
the  English  language  in  which  the  deed  was  written,  which 
neither  of  the  plamtiffs  did,  and  then  and  there  (he  being 
himself  deceived  as  plaintiffs  believe)  represented  to  the 
plaintiffs  that  they  had  no  right  or  interest  in  or  claim  to  the 
said  rancho;  that  their  mother  had,  as  guardian,  sold  all 
their  interests  therein  to  said  Hope,  and  that  they  had  no 
claim  or  hope  to  recover  the  same  back;  that  he,  the  said 
Hope,  had  already  a  good  title  to  the  said  propertv;  that 
there  was  no  actual  necessity  of  such  a  deed  from  tnem  to 
Hope,  but  that  he,  Hope,  was  old,  foolish  and  childish,  and 
wanted  their  deed  connrmin^  the  sale  so  made  by  their  said 
guardian,  but  that  their  (plaintiffs')  signatures  thereto  would 
amount  to  nothing." 

It  has  never  been  held,  as  far  as  we  are  advised,  that  the 
relation  of  first  cousin  is  a  peculiar  one,  or  that 'first  cousins 
do  not  deal  witii  each  other  at  arms'  length.  It  is  not  a  re- 
lation which  would  naturally  inspire  unlimited  confidence, 
affection  or  sense  of  duty  on  either  side.  But  if  no  relation 
existed  between  Hope  and  the  appellants  which  would  render 
the  deed  executed  by  them  Voidable,  if  said  misrepresent«i- 
tions  had  been  made  hj  him  directly,  is  it  voidable  because 
made  by  agents  of  his,  in  whom  the  appellants  had  unlimited 
confidence  ?  It  is  not  alleged  that  he  knew  that  they  had 
unlimited  confidence  in  said  agents.  The  most  that  can  be 
claimed,  we  think,  is  that  the  acts  and  representations  of  his 
agents  were  his  acts  and  representations.  We  do  not  think 
that,  by  reason  of  his  employment  of  them,  their  relations 
towards  the  appellants  became  his  relations  towards  them. 
If  they  did  not,  it  is  quite  clear  that  the  complaint  does  not 
show  that  Hope's  relation  to  the  appellants  was  other  than 
that  of  a  stranger,  or  that  he  and  they  were  not  dealing  at 
arms'  length. 
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It  13  alleged  that  the  appellants  made  said  deed  without 
nsi deration.  But  it  is  not  alleged  that  Hope  did  not  pay 
e  f nil  value  of  this  property  to  the  mother  of  the  appel- 
Dts  when  he  purchased  from  her,  as  he  and  she  and  all 
hers  interested  in  the  property  supposed  at  the  time  a  per- 
ct  title  to  it;  and  it  is  not  therefore  diflScult  to  discover  an 
1  adequate  motive  for  executing  a  deed,  which  should  vest 

him  that  which  he  had  purchased  for  full  value,  and  which 
was  supposed  the  previous  deed  had  vested  in  him.  Want 

consideration  is  a  circumstance  which  may  have  more  or 
8s  weight  upon  the  mind  of  a  court  or  jury  when  determin- 
g  whether  a  deed  has  been  obtained  through  fraud.  But, 
a  case  like  this,  where  an  adequate  motive  for  making  the 
jed  is  apparent,  that  circumstance  does  not  necessarily  mili- 
te  against  the  bona  fides  of  the  transaction. 
It  ia  alleged  that  the  deed  was  not  read,  or  its  contents  ex- 
ained  to  appellants  before  they  executed  it.  It  is  not 
leged  that  they  expressed  any  wish  to  have  it  read,  or  to 
ve  its  contents  explained  to  them,  which  may  be  accounted 
r  by  the  f  iict  that  they  were  then  under  the  impression  that 
I  tljleir  interest  in  the  property  had  been  previously  con- 
yed  to  Hope,  by  what  they  supposed  to  be  a  valid  guardian's 
ed,  executed  by  their  mother.  U  they  had  read  the  deed 
lieh  they  executed  with  the  greatest  care  before  executing 

or  if  its  contents  had  been  fully  and  faithfully  explained 
them,  it  would  not  have  had  the  slightest  tendency  to  re- 
3ve  that  impression  from  their  minds,  and  so  long  as 
at  impression  remained  undisturbed,  it  is  in  the  high- 
t  degree  improbable  that  they  would  have  deemed  it 
the  siigliteat  importance  that  the  deed  purported  to  convey 

their  interest  in  property  in  which  they  believed  that  they 
d  no  interest,  instead  of  merelv  confirming  and  ratifying  a 
le  and  conveyance  which  they  believed  to  be  valid. 
It  is  not  claimed  that  the  si^atures  of  the  appellants  were 
tained  hy  any  trick  or  artifice,  by  which  they  signed  a 
per  different  from  that  which  they  intended  to  sign,  nor 
it  its  contents  were  falsely  stated  to  them;  but  they  signed 
under  the  impression  that  they  were  conveying  property 
which  they  had  no  interest,  and  they  have  since  learned 
it  they  had  an  interest  in  it,  and  if  they  had  ascertained 
it,  before  they  executed  the  deed,  they  would  not  have 
mted  it  without  consideration.  Without  other  help,  they 
ght  have  read  that  deed  hourly  from  its  date  to  the  present 
le  without  ascertaining  from  it  that  they  had  any  interest 
the  property  described  in  it. 
rhe  deed  was  not  executed  until  about  a  month  after 
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Packard  had  communicated  to  the  husband  and  father-in-la 
of  one  of  the  appellants,  and  to  the  mother  of  all  of  then 
the  desire  of  Hope  to  have  a  deed  from  them.  This  afforde 
ample  time  for  deliberation,  and  we  infer  from  the  statemen 
of  the  complaint  that  the  opportunity  was  to  some  extei 
improved. 

As  before  remarked,  it  does  not  appear  that  Hope  did  n( 
pay  full  value  for  the  appellants'  interest  in  the  land  when 
was  supposed  that  he  had  made  a  valid  purchase  of  it  at  tl 
invalid  guardian  s  sale;  nor  is  it  shown  that  the  appellan 
were  not  as  much  benefited  by  that  sale  as  they  would  bai 
been  by  a  valid  one.  It  is  not  alleged  that  any  of  the  appe 
lants  are  weak-minded,  or  that  they  were  at  the  time  of  tl 
execution  of  their  said  deed  suffermg  under  any  affliction  ( 
embarrassment.  Four  of  them  were  married  women, "  bi 
their  husbands  united  with  them  in  the  execution  of  tl 
deed. 

Aside  from  the  misrepresentations  complained  of,  the  eqii 
ties  of  the  case  are  not  very  strongly  on  the  side  of  the  appe 
lants,  and  as  those  misrepresentations  related  solely  to  the 
title,  and  if  made  as  charged,  were  made  by  one  dealing  wil 
them  at  arms'  length,  they  do  not,  upon  well-establishe 
principles,  constitute  a  sufficient  ground  for  the  granting  ( 
the  relief  prayed.  We,  therefore,  think  that  the  demurrer  I 
the  complaint  was  properly  sustained,  on  the  ground  that 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action 

Whether  the  action  was  brought  within  the  time  limite 
by  the  statute  for  the  commencement  of  such  an  action,  is 
point  upon  which  we  Express  no  opinion,  although  that  que 
tion  was  raised  by  their  oral  arguments  and  briefs. 

We  concur:  Eoss,  J.,  Morrison,  C.  J.,  McKinstry,  J 
McKee,  J., 

We  dissent:    Thornton,  J.,  Myrick,  J. 


In  Bank. 


[Filed  June  14,  1881.] 

No.  7501. 

ELMS  vs.  CITY  OF  LOS  ANGELES. 

By  the  Court: 

Upon  the  authority  of  Feliz  vs.  I'he  City  of  Los  Arigtks 
No.  7502,  judgment  reversed,  and  the  Court  below  is  in 
structod  to  enter  judgment  in  favor  of  defendant  upon  tin 

findings. 
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In  Bane. 


[Filed  June  15,  1881.] 

No.  7749. 

GUENEE,  Petitioner, 
vs. 
HE  SUPEEIOE  COUET  OF  THE  CITY  AND  COUNTY 
OF  SAN  FEANCISCO,  Eespondent. 

iKBTTTmoN — Actions  Concebnino  Real  Estate — Supebiob  Ooubt  of  San 
Fha^'cisco  is  Successob  to  the  Late  Fipteknth  Distbict  Coubt  of 
SiN  Fbancisco.  Section  5  of  Article  VI  of  the  Constitution  is  pros- 
pect! ?6  in  its  operation,  and  has  no  application  to  an  action  for  the 
recovery  of  real  property  pending  at  ^e  time  of  the  adoption  of  the 
CoDfititntion.  The  Superior  Court  of  the  City  and  County  of  San 
Fruncisco  succeeded  to  the  jurisdiction  of  the  Fifteenth  District  Court 
of  Buch  city  and  county.- 

Oeorge  A.  Nourse,  for  Petitioner. 
MoHiLisoN,  C.  J.,  delivered  the  opinion  of  the  Court. 
This  is  an  application  for  a  writ  of  prohibition,  based 
)on  the  following  facts,  as  set  forth  in  the  petition : 
When  the  present  Constitution  went  into  eflfect,  there  was 
mding  in  the  late  District  Court  of  the  Fifteenth  Judicial 
istrict,  within  and  for  the  City  and  Couniy  of  San  Fran- 
ico,  a  certain  action,  wherein  Joel  S.  Polack  and  Mary,  his 
iBf  were  plaintiffis,  and  Clinton  Gumee  and  William  S. 
lapman  were  defendants,  which  said  action  was  brought  for 
e  recovery  of  certain  real  estate,  situated  in  the  County  of 
moma,  in  the  State  of  California;  and  by  an  order  of  the 
iperior  Court  of  the  City  and  County  of  San  Francisco,  the 
curds,  papers,  and  proceedings  in  said  action  have  been 
insferred  to  the  Department  of  the  Superior  Court  of  said 
:y  and  county,  presided  over  by  the  Hon.  John  Hunt.  The 
tition  charges  that  the  said  Hon.  John  Hunt  ''has  unjustly 
d  unlawfully,  and  in  excess  of  the  jurisdiction  of  said 
mrt,  and  against  the  objection  and  protest  of  said  defend- 
te,  assumed  jurisdiction  of  said  civil  action,  and  of  the 
rties  thereto,  and  the  subject  matter  thereof;  and  that  said 
iho  Hunt,  so  as  aforesaid  a  Judge  of  said  Court,  while  act- 
g  as  such  Judge  of  said  Court,  has  announced  his  inten- 
m  to  cause  to  be  entered  in  said  Superior  Court  a  judg- 
*ut  in  said  civil  action  for  the  recovery  by  the  plaintiffs 
erein,  from  the  defendants  therein,  of  the  possession  of 
e  real  estate  hereinbefore  mentioned  and  described  (situ- 
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ated  in  Sonoma  County),  and  for  other  relief;  and  that  i 
judgment  of  said  Court  will  be  entered  in  said  action  for 
recovery  by  said  plaiptiffs  therein,  from  said  defenda 
therein,  of  the  possession  of  said  real  estate,  unless  a  ^ 
of  prohibition  shall  issue  from  the  Supreme  Court  of 
State  of  California,  commanding  said  Superior  Court  t 
the  Honorable  John  Hunt,  Judge  thereof,  that  they  and  « 
of  them  absolutely  desist  and  refrain  from  any  further  f 
ceedings  in  said  action." 

The  question,  and  only  question,  for  our  consideration 
does  the  petition  show  that  the  Superior  Court  of  the  C 
and  County  of  San  Francisco  has  no  jurisdiction  to  try  i 
determine  the  case  mentioned  in  said  petition  ? 

It  is  claimed,  on  behalf  of  the  petitioner,  that  under 
provisions  of  the  Constitution  the  Superior  Court  of  Sonc 
County  has  succeeded  to  the  right  and  power  to  try  the 
tion,  and  that  that  is  the  Court  to  which  the  papers  in 
case  should  have  been  transferred.  In  support  of  this  vi 
the  learned  counsel  relies  upon  Section  5,  Article  VI,  i 
Section  3,  Article  XXII,  of  the  State  Constitution.  By 
first  section  above  refeiTed  to,  it  is  provided  that  "all  acti 
for  the  recovery  of  the  possession  of,  quieting  the  title 
or  for  the  enforcement  of  liens  upon  real  estate,  shall 
commenced  in  the  county  in  which  the  real  estate,  or  i 
part  thereof  affected  by  such  action  or  actions,  is  situate 
and  the  latter  section  provides:  *'A11  courts  now  eiisti 
save  Justices'  and  Police  Courts,  are  hereby  abolished;  j 
all  records,  books,  papers,  and  proceedings  from  such  Coi 
as  are  abolished  by  this  Constitution,  shall  be  transferred 
the  first  day  of  January,  eighteen  hundred  and  eighty,  to 
Courts  provided  for  in  this  Constitution;  and  the  Courts 
which  the  same  are  thus  transferred  shall  have  the  sa 
power  and  jurisdiction  over  them  as  if  they  had  been  in 
first  instance  commenced,  filed,  or  lodged  therein." 

It  clearly  appears  from  Section  5,  that  it  was  intended 
be  prospective  only  in  its  operation.  The  language  is  that 
actions  *  *  *  shall  be  commenced  in  the  county,  e 
and  neither  in  its  language  nor  in  its  spirit  does  it  apply 
actions  already  commenced.  It  is  a  well  settled  rule  of  o 
struction,  applicable  alike  to  Constitutions  and  statutes,  t 
they  are  to  be  considered  prospective,  and  not  retrospecti 
in  their  operations,  unless  a  contrary  intentiop  clearly 
pears. 

At  the  time  the  action  in  question  was  brought,  the  Co 
in  which  the  complaint  was  filed,  that  is  to  say,  the  Fifteei 
District  Court,  had  jurisdiction  of  the  case,  and  its  jurisc 
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on,  or  that  of  its  successor,  was  not  onsted  or  in  any  man- 
er  affected  by  any  provisions  contained  in  the  Constitution. 
fTieo,  therefore,  the  Fifteenth  District  Court  was  abolished, 
nd  the  Superior  Court  established  in  its  place,  that  Court 
acceeded  to  its  business,  and  had  jurisdiction  of  all  cases 
aen  pending  in  the  District  Court.  It  was  the  Superior 
'Ourt  of  the  City  and  County  of  San  Francisco  that  became 
le  atjceessor  to  all  the  rights,  power,  and  authority  of  the 
)rmer  District  Court  of  said  city  and  county,  and  in  no 
mm  did  the  Superior  Court  of  Sonoma  County  become  such 


iccessor. 


Entertaining,  as  we  do,  these  views,  it  results  that  the  Su- 
erior  Court  of  the  City  and  County  of  San  Francisco  has 
Lrigdiction  in  the  case,  and  the  application  for  a  writ  of 
rohibition  must,  therefore,  be  denied.  It  is  so  ordered.  , 
We  concur:  Myrick,  J. ;  Sbarpstein,  J. ;  Boss,  J. ;  McKins- 
7,  J. ;  Thornton,  J. 


In  Bane. 


[Filed  May  27,  ISSl.} 
No.  7162. 
BRODKIBB,  Eespondent,  vs.  TIBBETS,  Appellant. 

OBTOAGK— FoRBCLOBUBB — ^NoTE — INSTALLMENT — STIPULATION   AS    TO    FOBE- 

ci/Ofit:»ic  TN  Default  of  Payment  of  Intbbebt.  If  neither  the  note 
nor  mortgage  contains  a  stipulation  that  in  case  of  default  in  payment 
of  IntereHt  the  mortgage  may  be  foreclosed,  a  foreclosure  cannot  be 
bad  preyious  to  the  maturity  of  the  note. 

Appeal  from  Superior  Court,  San  Bernardino  County. 

Bfp'07i  Waters,  for  respondent. 
Tibbeis,  Paiis  dt  AUen,  for  appellant. 

By  tbe  Court: 

This  case  arises  out  of  an  action  to  f orclose  a  mortgage  for 
or  monthly  installments  of  interest,  amounting  to  170,  al- 
ged  to  be  due  and  unpaid  upon  a  promissory  note  which 
IB  not  become  due,  and  the  payment  of  which  is  secured  by 
le  mortgage. . 

Neither  the  note  nor  mortgage  contains  any  agreement  for 
reclosure  of  the  mortgage  on  default  of  the  payment  of  in- 
rest.     In  the  absence  of  such  an  agreement,  the  mortgage 
Lnnot  be  foreclosed  until  the  note  shall  become  due. 
Irodribf)  ys.  Tibbeta,  April  session,  1881.) 
Judgment  reversed. 
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[Filed  June  15,  1881.] 
No.  6771. 

CALLAHAN,  Appellant,  vs.  STANLEY,  Eespondent. 

• 

Btubblb — Custom — Contbact — Evidencb — Lease — ELlbybst  Timb— Techki- 
CAL  WoBDs.  The  lessee  of  fanning  land  coyenanted  that  the  "stub- 
ble "  should  belong  to  the  landlord.  In  an  action  by  the  landlord's 
assignee  to  recoyer  damages  for  having  been  prevented  from  gnzing 
his  sheep  on  the  land :  Held,  that  evidence  was  admissible  to  proTe 
that  by  the  custom  of  the  locality  of  the  leased  premises  the  word 
•<  stubble  "  included  whatever  was  left  upon  the  ground  after  harvest 
time.  Words  used  in  a  technical  sense  are  to  be  interpreted  as  usnallj 
understood  by  persons  in  the  business  to  which  they  relate. 

Appeal  from  Third  District  Court,  Alameda  County. 

Prhigle  dt  Hayne,  for  appellant. 
Curtis  iZ.  Lirvdleyy  for  respondent. 

MgKee,  J.,  delivered  the  opinion  of  the  Court: 
This  was  an  action  to  recover  damages  for  unlawfully  pre- 
venting the  plaintiff  from  pasturing  his  sheep  upon  certain 
stubble — to  wit,  the  growth  of  wheat,  oats  and  barley  re- 
maining after  harvest  time  upon  the  cultivated  and  unculti- 
vated portions  of  a  certain  tract  of  land  which  the  assignor 
of  the  plaintiff  had  leased  to  the  defendant. 

It  appears  that  on  the  twenty-eighth  of  October,  1876,  one 
Aurrecochea  leased  to  the  defendant  for  the  farming  season 
to  end  October  1,  1877,  about  840  acres  of  land  in  the 
County  of  Alameda.  By  the  terms  of  the  lease  the  defend- 
ant covenanted  as  follows:  ''That  he  will  till  and  cultivate 
said  premises  in  a  good,  farmer-like  manner;  that  he  will,  in 
due  and  proper  seasons,  sow  said  premises  to  wheat,  oats  or 
barley,  or  proportions  of  each,  and  will  harvesl  the  same  at 
his  own  cost,  charges  and  expense,  as  soon  as  the  same  is 
suitable  for  harvesting;  that  he  will,  immediately  upon  har- 
vesting the  same,  thresh,  clean  and  sack,  in  good,  new,  mer- 
chantable sacks,  all  the  grain  of  every  description  raised  on 
said  premises,  and,  as  threshed  and  sacked,  shall  be  divided 
in  the  field  and  piled  separately,  one-fourth  of  which  shall 
be  delivered  to  Aurrecocnea  as  and  for  the  yearly  rental; 
and  all  the  hay  thereon  raised  on  land  not  plowed  by  the 
party  of  the  second  part  shall  belong  to  the  party  of  the  first 
part,  and  all  hay  cut  on  said  land  that  may  be  plowed  and 
cultivated  by  the  party  of  the  second  part  shall  be  divided 
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the  field  equally  between  the  parties  hereto,  to  be  cut  and 
u'ked  bj  the  party  of  the  second  part.  All  the  stubble  on 
id  land  to  belong  exclusively  to  the  party  of  the  first  part " 
the  landlord. 

Defendiint  sowed  the  .entire  premises  in  grain,  as  provided 
r  the  lease,  but  cut  only  about  200  acres,  leaving  the  re- 
ainder  uncut  because,  in  consequence  of  the  extreme  dry- 
«a  of  the  season,  the  crop  was  of  scanty  growth,  and, 
though  there  was  some  little  grain  in  it,  yet  there  was  not 
lOugh  to  make  it  worth  harvesting;  so,  instead  of  cutting 
he  turned  in  upon  it  his  sheep,  and  pastured  them  there 
u-iMg  the  months  of  August  and  September,  1877;  and  in 
e  mouth  of  August,  when  the  plaintiflF,  to  whom  Aurre- 
chea  had  assigned  the  stubble,  drove  about  2000  sheep 
>on  the  land  for  pasturage,  he  drove  them  away  and  pre- 
nted  the  plaintiff  from  using  it  for  that  purpose,  upon  the 
ound  that  the  uncut  grain  was  not  stubble  to  which  the 
adlord,  or  the  plaintiff  as  his  assignee,  was  entitled  under 
e  lease.  And  that  was  the  question  at  issue. 
For  the  pmpose  of  proving  that  it  was,  the  plaintiff,  on  the 
ial  of  the  carte,  offered  to  prove  that  by  the  custom  of  the 
uuti7  in  the  locality  of  the  premises,  the  word  "  stubble  " 
ed  in  the  agreement  included  and  designated  whatever  is 
[t  on  the  ground  after  the  harvest  time.  The  defendant 
ejected  to  any  such  proof  as  incompetent,  and  the  Court 
stained  the  objection  and  refused  to  allow  plaintiff  to 
troduce  such  proof,  to  which  ruling  plaintiff  then  and  there 
cepted. 

We  think  that  was  error.  It  was  the  duty  of  the  Court  to 
ustrae  the  contract  in  such  a  way  as  to  render  it  operative 
d  effectual  to  carry  out  the  purpose  of  the  parties  as  ei- 
essed  in  the  language  and  terms  which  they  used.  As  a 
oeral  rule,  the  words  of  a  contract  are  to  be  understood  in 
Bjr  ordinary  and  popular  sense  rather  than  according  to 
sir  strict  legal  meaning;  but  if  they  are  used  in  a  technical 
ttse  thej  should  be  interpreted  as  usually  understood  by 
rsons  in  the  profession  or  business  to  which  they  relate; 
,  if  they  have  a  special  meaning  given  to  them  by  usage, 
5  meaning  should  be  followed.  (Sections  1644,  1645, 
C.)  In  such  a  case  evidence  explanatory  of  the  words  is 
missible,  not  for  the  purpose  of  adding  to  or  qualifying 
contradicting  the  contract,  but  for  the  purpose  of  ascer- 
ning  it  by  expounding  tha  language,  and  so  enabling  the 
urt  to  interpret  it  according  to  the  actual  intention  of  the 
rties,  and  the  law  and  usage  of  the  place  where  it  is  to  be 
rformed.     (Sections  1636,  1646,  C.  C.) 
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If  there  wa43  an  existing  usage  among  farmers  as  to  t&e 
meaning  of  the  word  ''  stubble  "  when  this  contract  was 
made,  it  must  be  inferred  that  the  contracting  parties,  beinff 
farmers,  contracted  with  reference  to  it,  and  that  they  used 
the  word  in  the  broader  meaning  which  was  given  to  it  hj 
that  usage,  and  not  in  the  ordinary  or  popular  sense.  Evi- 
dence of  such  usage  and  meaning  was,  therefore,  admissible 
to  define  and  explain  the  peculiar  or  local  meaning  of  the 
word  as  it  was  used  in  the  contract,  and  the  Court  below 
should  have  overruled  the  objection  to  the  offer  made  by  the 
plaintiff. 

Judgment  and  order  reversed,  and  cause  remanded  to  the 
Superior  Court  of  Alameda  County  for  a  new  trial. 

We  concur:  Boss,  J.,  McKinstry,  J. 


Department  No.  2. 


[Filed  June  6,  1881.] 

No.  7562.  ^ 

W.  S.  WILLIAMS  ET  AL.,  Eespondents, 

vs. 

ALEXANDEE  MONTGOMERY,  Appellant. 

PBAcncE — Ybbdict — ^Appbaij — Eyidknce.  If  the  evidence  does  not  sustain, 
the  yerdict  the  case  will  be  reversed.  Hdd,  in  this  case  that  the  evi- 
dence did  not  sustain  the  verdict  of  the  jury. 

Appeal  from  Superior  Court  of  Yolo  County. 

BaU  dt  Craig,  for  appellant. 

J.  W.  Armstrongfy  for  respondents. 

By  the  Court: 

This  action  was  brought  to  recover  the  sum  of  five*  hun- 
dred dollars,  alleged  to  have  been  paid  bj  plaintiffs  to|  and 
for  the  use  and  benefit  of  defendant,  at  his  special  instance 
and  request.     Trial  by  jury,  and  verdict  for  $314. 

We  have  examined  the  transcript  very  carefully,  and  find 
no  evidence  therein  to  sustain. the  verdict.  If  the  mortgages 
referred  to  were  in  any  manner  connected  with  plaintiff's 
claim,  it  appears  from  the  evidence  that  plaintiff's  received 
a  quantitv  of  wheat,  sufficient  in  value  to  pay  the  indebt- 
edness of  the  defendant  to  them. '  But  in  no  view  of  the 
case  is  there  sufficient  evidence  to  sustain  the  finding  of  the 

jury- 

Judgment  and  order  reversed. 
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Depabtment  No.  1. 


[FUed  June  15,  1881.] 
No.  10.634. 
PEOPLE,  Respondent,  vs.    FLANNAdAN,  Appellant. 

JsDONAL  Law — Homicide — Self-Defbnse — ^Appeabakcbs — Instbuction— 
BsASONABLB  DoTTBT.  Upon  a  trial  for  murder  it  is  error  to  charge  the 
jury:  "  To  justify  the  commission  of  a  homicide  npon  the  ground  that 
it  was  necessary  in  defense  of  one's  property,  it  must  be  made  to  ap- 
pear, by  a  preponderance  of  the  testimony,  that  the  person  killed  was 
manifestly  endqayoring  and  intending  to  commit  a  felony.  A  bare 
trespass  upon  property  does  not  justify  or  excuse  a  homicide."  The 
combination  of  intent  and  endeayor  to  commit  a  felony  by  the  de- 
ceased is  not  necessary  in  order  to  inake  out  a  case  of  justifiable  hom- 
icide. Either  the  intent  or  endeavor  is  sufficient.  ■  The  law  of  self- 
defense  is  a  law  of  necessity — real,  or  apparently  real;  and  a  party 
acting  under  it  may  act  upon  appearances,  even  though  they  turn  out 
•  to  have  been  false.  The  jury,  upon  all  the  circumstances,  is  to  de- 
cide whether  the  appearances  were  real,  or  apparently  real,  and  if 
from  all  the  evidence  in  the  case  they  find  that  the  circumstances  were 
such  as  to  excite  the  fears  of  a  reasonable  man,  and  that  a  defendant, 
acting  under  the  influence  of  such  fears,  killed  the  aggressor  to  pre- 
vent the  commission  of  a  felony  upon*  his  p.er8on  or  property,  he 
would  not  be  criminally  responsible  for  the  death,  although  the  cir- 
cumstances might  be  insufficient  to  prove,  by  a  preponderance  of  the 
evidence,  that  the  aggressor  was  actually  about  to  commit  a  felony. 
The  burden  of  proof  is  upon  the  prosecution  in  a  criminal  case,  and 
it  is  error  to  charge  the  jury,  when  the  prosecution  has  made  out  a 
prifna  facie  case,  and  evidence  has  been  introduced  tending  to  show 
a  defense,  that  they  must  convict,  unless  they  are  satisfied  of  the  truth 
of  the  defense.  Such  an  instruction  ignores  the  doctrine  of  reason- 
able doubt,  which  might  be  raised  by  the  evidence  in  the  case. 

Appeal  from  Superior  Court,  Btltte  County. 

«7.  Hamilton  and  A.  F,  Jone^j  for  appellant. 
AUomey-Oeneral  Hart,  .for  respondent.- 

McEjee,  J.,  delivered  the  opinion  of  the  Court: 
From  a  judgment  of  conviction  of  murder  comes  this  ap- 
mJ  by  the  defendant,  upon  a  transcript  on  appeal  which 
mtains  only  the  judgment  and  charge  of  the  Court. 
At  the  reauest  of  the  District  Attorney  the  Court  below 
istructed  the  jury  as  follows:. "To  justify  the  commission 
I  a  homicide  upon  the  ground  that  it  was  necessary  in  de- 
inse  of  one's  property  it  must  be  made  to  appear,  by  a  pre- 
mderance  of  the  testimony,   that  the  person  killed  was 
anifestly  endeavoring  and  intending  to  commit  a  felony. 
bare  trespass  upon  property  does  not  justify  or  excuse  a 
>micide."    This  instruction,  we  think,  was  erroneous. 
It  is  undoubtedly  trhe,  as  a  legal  proposition,  that  human 
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life  cannot  be  taken  .to  prevent  a  mere  trespass  open  prop- 
erty. But  it  is  equally  true  that  every  person  has  a  l^al 
right,  in  defense  of  his  property^  to  prevent  the  commission 
of  a  felony.  For  the  purposes  of  aefense  and  prevention 
every  one  is  entitl0d  to  use  whatever  force  may  be  necessary- 
even  to  the  extent  of  taking  the  life  of  a  felonious  aggressor 
(People  vs.  Payney  8  Cal.  34),  and  a  homicide  committed 
under  such  circumstances  is  justifiable  in  law.  "Homicide," 
says  the  Penal  Code,  "is  justifiable  when  committed  by  any 
person  in  defense  of  person  or  property,  against  one  who 
manifestly  intends  or  endeavors  by  violence  or  surprise  to 
commit  a  felony"  (Sub.  2,  Sec.  297,  Pen.  C.)  In  such  a 
case  the  justification  is  not  made  to  depend  upon  a  combina- 
tion of  intent .  and  endeavor  to  commit  a  felony,  as  errone- 
ously stated  to  the  jury.  Either  an  intent  or  endeavor  to 
execute  such  a  design  will  be  sufficient  to  justify  resistance 
for  prevention,  in  defense  of  person  or  property.  The  law 
of  self-defense  is  a  law  of  neceasiiy;  and  that  necessity  most 
be  real  or  apparently  real.  A  party  acting  under  it  may  act 
upon  appearances;  and  he  will  be  justifislole  in  actmg  upon 
them,  even  though  the^  turn  out  to  have  been  false.  Wnether 
they  were  real  or  apparently  real  is  for  the  jury,  in  a  crimi- 
nal case,  to  decide  upon  all  the  circumstances,  out  of  which 
the  necessity  springs.  If  from  all  the  evidence  in  the  case 
they  should  find  that  the  circumstances  were  such  as  to  ex- 
cite the  fears  of  a  reasonabl  man,  and  that  the  defendant, 
acting  under  the  influence  of  such  fears,  killed  the  aggressor 
to  prevent  the  commission  of  a  felony  upon  his  person  or 

Sroperty,  he  would  not  be  criminally  responsible  for  his 
eath,  although  the  circumstances  might  be  insufficient  to 
prove,  by  a  preponderance  of  the  evidence,  that  the  aggressor 
was  actually  aooijt.to  commit  a  felony.  To  justify  the  de- 
fendant in  this  case  it  was  not,  therefore,  necessary  for  him 
to  prove  by  a  preponderance  of  evidence  that  the  deceased 
was  actually  about  to  commit  a  felony  upon  him.  It  was 
sufficient  if  such  a  design  was  made  to  appear  from  all  the 
circumstances  attending  the  killing.  The  instruction  as  given 
was  therefore  erroneous,  not  only  because  it  tended  to  de- 
prive the  defendant  of  the  benefit  of  the  doctrine  of  appear- 
ances, but  also  because  it  tended  to  deprive  him  of  the  doc- 
trine of  reasonable  doubt. 

In  substance  the  jury  were  told  that  unless  they  found  that 
the  justification,  upon  which  the  defendant  relied,  was  made 
to  appear  by  a  preponderance  of  the  evidence,  tiiey  must 
convict.  But  the  testimony  may  have  fallen  short  of  such 
proof,  and  yet  have  been  sufficient  in  itself,  or  in  connection 
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ith  the  evidence  of  the  prosecution  to  create  a  reasonable 
:)ubt  of  the  defendant's  guilt,  to  the  benefit  of  which  the 
dfendaut  was  entitled  in  law.  ''It  is  a  cardinal  rule  in 
iminal  prosecutions,"  says  Mr.  Justice  Eapallo,  in  Stokes 
J.  The  People  (53  N.  T.  181)  "that  the  burden  of  proof 
»ts  upon  the  prosecutor,  and  that  if  upon  the  whole  evi- 
9nce',  including  that  of  the  defense,  as  well  as  of  the  prose- 
ition,  the  jury  entertain  a  reasonable  doubt  of  the  accused, 
8  is  entitled  to  the  benefit  of  that  doubt.  The  jury  must  be 
ktisfied  on  the  whole  evidence  of  the  guilt  of  the  accused; 
id  it  is  clear  error  to  charge  them  when  the  prosecution 
SM  made  out  a  prima  facie  case,  and  evidence  has  been  intro- 
aced  tending  to  show  a  defense,  that  they  must  convict 
iiless  they  are  satisfied  of  the  truth  of  the  defense.  Such 
charge  throws  the  burden  of  proof  upon  the  prison^er,  and 
ibjects  him  to  a  conviction,  though  the  evidence  on  his  part 
ay  have  created  a  reasonable  doubt  in  the  minds  of  the 
try  as  to  his  guilt.  Instead  of  leaving  it  to  them  to  deter- 
ine  upon  the  whole  evidence,  whether  his  guilt  is  estab- 
shed  beyond  a  reasonable  doubt,  it  constrains  them  to 
mvict,  unless  they  are  satisfied  that  he  has  proved  his  inno- 
mce. " 

Judgment  and  order  denying  a  new  trial  reversed,  and 
mse  remanded  for  a  new  trial. 
We  concur:  Ross,  J.,  McKinstry,  J. 


Department  No.  1. 


[FUed  June  15,  IgSl.] 
No.  6860. 

DUNN,  Respondent,  vs.  ALTSCHUL,  Appellant. 

• 

(HKET  WOBK  ^  PaTBNTED   MaTEBIALS  —  EviDENCK  —  CONTBACT  —  POWEB   OF 

BoABD  OF  SuPEBYisoBs.  The  Board  of  Supervisors  have  no  power  to 
enter  into  a  contract  for  street  work  providing  that  patented  materials 
shall  be  used  in  the  work.  The  requirements  of  a  contract  for  street 
work  cannot  be  inferred  from  the  use  of  the  material  in  the  perform- 
ance of  the  contract:  so  held^  that  if  patented  materials  were  used,  it 
did  not  follow  that  the  contract  required  that  they  should  be  used.  A 
contract  to  do  street  work  cannot  be  varied,  contradicted  or  added  to 
by  parol  testimony.  In  this  case  there  is  no  evidence  that  the  work 
was  required  to  be  of  patented  materials. 

Appeal  from  Twenty-third  District  Court,  San  Francisco. 

J9.  H.  Whittemore,  for  appellant. 
J.  C.  Bates,  for  respondent. 
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MgEIee,  J.,  delivered  the  opinion  of  the  Court: 

This  appeal  is  from  the  judgment  eAd  the  order  denying 
motion  for  a  new  trial  in  an  action  to  recover  a  street  assess- 
ment in  San  Francisco  for  work  ordered  by  the  Board  of 
Supervisors  in  constructing  a  brick  sewer,  with  man-hole 
and  cover,  in  crossing  of  Broderick  and  Geary  streets,  witb 
cesspools,  culverts,  curbs  and  sidewalks  on  angular  oomeis 
thereof. 

It  is  contended  that  the  work  was  required  to  be  done  of 
patented  materials,  and  that  the  Court  oelow  erred  in  not 
finding  as  a  fact,  froni  the  evidence  in  the  case,  that  work  of 
that  character  was  required. 

As  appears  froni  the  transcript,  the  only  evidence  of  the 
alleged  fact  is  that  the  Superintendent  of  Public  Streete 
kept  in  his  office,  during  the  year  1877,  as  sample  plans  for 
work  Vhich  might  be  ordered,  certain  castings  usable  for 
comers,  marked  as  follows:  "Patented  December,  1864. 
George  T.  Bowen.'*  The  Superintendent  also  testified  that 
"  contractors  were  required  and  did  use  them/*  but  he  did 
not  know  whether  they  were  patented  or  not.  A  withess 
who  had  examined  the  work  also  testified  that  the  iron  covers 
and  comer  irons  of  the  work  performed  by  the  plaintiff 
under  his  contract  were  marked  or  moulded  with  the  words, 
''Patented  December,  1864.  George  T.  Bowen."  This 
evidence,  about  which  there  is  no  conflict,-  is  claimed  to  be 
conclusive  that  the  materials  used  in  the  work  were  patented 
articles,  and  it  is  contended  they  were  required  because  they 
were  used. 

But  the  requirements  of  a  contract  for  work  ordered  by 
the  Board  of  Supervisors  under  the  street  law  of  the  city 
cannot  be  inferred  from  the  use  of  a  material  in  the  per- 
formance of  the  contract. 

It  is  conceded,  in  the  case  in  hand,  that  the  contractor 
duly  performed  his  contract.  The  work  was,  therefore,  done 
in  a  workmanlike  manner,  and  was  -approved  and  accepted 
by  the  Superintendent.  No  fault  is  found  with  the  perfonn- 
ance  of  the  contract,  or  with  the  materials  used  by  the  con- 
tractor. Both  were  entirely  satisfactory,  and  the  only  ques- 
tion is  whether  the  articles  used,  assuming  that  they  were 
patented  articles,  were  required  by  anything  in  the  contract, 
itself,  or  the  record  of  tne  proceedings  of  the  Board  of 
Supervisors  which  authorized  it.  If  the  materials  used  were 
not  required,  the  contractor  was  at  liberty  to  use  them  or  any 
others  in  the  performance  of  his  contract.  The  use  of  them 
under  such  circumstances  would  not  avoid  his  contract  or 
affect  the  work  done  under  it,  if  the  work  itself  was  other- 
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se  properly  done;  but  if  the  work  was  required  tb  be  done 
patented  materials,  either  by  tbjB  resolution  of  intention  • 
iiah  authorized  it,  or  by  anything  in  the  contract  between 
B  plaintiff  and  the  city  or  in  the  proceedings  of  the  Board 
Supervisors,  it  would  have  been  unauthorized,  and  the 
ntract  for  performing  it  would  have  been  void  andnn- 
forceable  against  the  property  owner — not,  however,  be- 
nse  of  the  materials  used  in  it,  or  of  any  defect  in  the 
»rk,  but  because  the  authorities  had  no  jurisdiction  to 
3er  it  done  at  all,  as  was  held  in  the  Nicholson  Pavement 
ses,  35  Cal.  695,  699.  But  in  those  cases  the  record  of 
9  proceedings  by  which  the  work  was  ordered  showed 
on  its  face  that  the  work  was  required  to  be  of  pat^ted 
kterials,  of  which  one  man  alone  had  the  monopoly,  being 
3  owner  of  the  patent;  and  as  thete  could  be  no  competi- 
n  between  bidders,  it  was  held  that  the  Board  of  Superr 
]OTS  had  no  jurisdiction,  by  the  street  law  under  which 
3v  acted,  to  let  a  contract  for  such  work.  There  is  no 
m  record  in  this  case.  It  does  not  appear  in  the  resolu- 
n  of  intention  or  any  order  of  the  Board  of  Supervisors, 
the  specifications  or  notice  of  sealed  proposals,  or  ,in  the 
dtract  awarded  to  the  plaintiff,  that  the  work  was  required 
be  of  patented  materials. 

rhe  verbal  statement  of  the  Superintendent .  of  Streets, 
Ae  after  the  contract  had  been  awarded  and  the  work 
rformed  and  accepted,  that  contractors  were  required  and 
1  use  materials  liKe  the  sample  of  castings  which  was  kept 
his  office,  does  not  prove  that  the  work  was  of  a  pro- 
)itory  character.  It  is  not  permissible  to  vary,  contra- 
;t  or  add  to  the  record  of  the  proceedings  of  a  street 
provement  by  parol  testimony,  nor  can  the  jurisdiction  of- 
)  Board  of  Supervisors  to  order  work  done  on  a  street  be 
ited  or  divested  by  the  verbal  statement  of  an  officer, 
ch  a  statement  does  not  tend  to  show  that  the  work  was 
lered  to  be  done  of  patented  materials. 
[n  the  absence  from  the  record  of  proceedings  of  any 
[uirement  for  work  of  that  character,  the  mere  use  of  apy 
terials  by  the  contractor  which  were  satisfactory  to  the 
perintendent  of  Streets  could  not  affect  the  jurisdiction 
ich  had  attached  to  order  it,  nor  affect  with  invalidity  the 
itract  under  which  it  was  done,  and  in  which  the  materials 
re  used.  If  the  work  was  authorized  according  to  law, 
)  use  of  the  materials  did  not  render  it  invalid;  if  it  was 
authorized,  the  use  of  the  materials  did  not  make  it  valid, 
e  use  may  have  been  lawful;  the  presumption  is  that  way; 
the  exclusive  right  to  use  the  articles  may  have  expired. 
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and  tiie  public  .been  entitled  to  the  use. .  At  all  eyents  we 
cannot  presume  that  the^contractor  violated  law  in  using  the 
materials  in  a  work  which  waeT  ordered  and  performed  ^tiiin 
a  jurisdiction  which  had  attached  to  order  it  done. 

As  the  plaintiff  duly  performed  the  contract  which  was 
ordered  and  awarded  to  him  in  the  exercise  of  a  proper  juris- 
diction, and  the  defendant  failed  to  make  out  his  defense  as 
alleged  in  his  answer,  it  follows  that  the  plaintiff  wasentiUed 
to  judgment; 

Judgment  and  order  affirmed. 

We  concur:  Boss,  J.,  McEinstrj,  J. 


In  Bane. 


[FUed  June  15,  1881.] 
No,  4707. 
HOKE,  Appellant,  vs.  PEBDUE  et  al.,  Bespondentb. 

8WAMP  Land — Public  *Oobporatiok — ^Lbyev  Ddtbict  No.  5 — Ekpaix  or 
Lbtbbs— Injunction.  Levee  District  No.  6,  Sutter  County,  is  a  pab- 
lie  corporation,  and  its  coit>orate  existence  cannot  be  oolUitenl|7 
attacked.  Injunction  will  not  lie  to  stay  the  repair  of  a  levee  withm 
a  district  on  die  ground  that  a  portion  of  the  assessable  property  had 
been  omitted  from  the  assessment  list,  it  not  appearing  bnt  that  thefB 
was  already  collected  sufficient  money  to  defray  the  expenses  of  At 
repair.  It  is  no  objection  to  the  repair  of  a  levee  that  it  had  origm- 
alLy  been  coDstructed  without  the  previoufl  adoption  of  a  plan  for  the 
protection  of  the  district.  The  Connty  Surveyor  of  the  County  of 
Sutter  is  ex  officio  Engineer  of  the  levee  districts  within  the  connty, 
and  subject  to  the  control  of  the  Board  of  Supervisors.  The  mote 
opinion  of  a  party  that  a  scheme  of  repairing  levees  is  impraeticibk 
affords  no  reason  in  law  for  arresting  the  work  by  injunction. 

Appeal  from  Tenth  District  Court,  Sutter  County. 

Wilbur  dt  Haymond,  for  appellant. 
Belcher  dt  Bay,  for  respondents. 

Morrison,  C.  J.,  delivered  the  opinion  of  the  Court: 
Plaintiff  filed  his  complaint  in  the  late  District  Court  of 
Sutter  County,  against  defendants,  who  then  constituted  Ae 
Board  of  Supervisors  of  that  county,  and  prayed  "that  the 
defendants  be  forever  restrained  and  enjoined  from  recon- 
structing or  repairing  said  levees  or  any  of  them,  or  from  in 
any  manner  damming  up,  or  obstructing  the  natural  flow  of 
waters  into  and  through  the  said  Butte  Creek  Sloagh,  and 
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m  dammixig  up  or  obstructing  in  any  manner,  the  nataral 
mneh  throngn  which  the  waters  that  flow  into  and  upon 
d  district  and  are  drained  therefrom."  We  have  given 
prayer  of  the  complaint,  because  it  illustrates  the  object 
1  pnrpose  of  the  suit.  The  complaint  is  very  long  and 
aprehensive,  containing  as  it  does,  something  of  a  history 
Levee  District  No.  5,  in  and  for  the  County  of  Sutter. 
e  first  allegation  in  the  complaint  which  we  will  consider 
that  the  district  was  not  legally  established,  for  the  rea- 
i  that  the  petition  to  the  l^Dard  of  Supervisors  was  not 
ned  by  more  than  one-half  of  the  land  owners  within  the 
fcrict,  as  was  required  by  Section  21  of  the  Act  of  March 
1868,  {See  Laws  of  1867-8,  p.  .316.)  It  was  held  in 
m  vs.  Dams,  61  Cal.,  406,  that  the  district  organized  by 
Board  of  Supervisors  under  the  fo^e^oing  statute,  became 
ablic  corporation,  and  that  fche  validity  of  its  corporate 
itence  cannot  be  collaterally  attacked  or  questioned.  The 
splaint  also  contains  an  averment  that  a  large  quantity  of 
land  Ij^ng  within  the  district  and  subject  to  taxation  or 
Bssment,  has  been  voluntarily  omitted  from  the  assess- 
it  list  filed  by  the  Commissioners  in  the  office  of  the 
mtj  Clerk  of  Sutter  County.  If  this  were  a  proceeding 
jDJoin  the  collection  of  the  tax,  we  are  not  prepared  to 
that  the  omission  complained  of -would  not  constitute 
d  ground  tor  enjoining  the  collection  of  the  assessment 
&  Levee  District  vs.  Hubert  opinion  filed  February  24, 
1,)  But,  as  has  already  been  shown,  this  is  not  a  pro- 
iiiig  to  enjoin  the  collection  of  the  tax,  but  is  simply  in- 
ied  to  stop  the  reconstruction  or  repair  of  the  levee;  non 
Uaf  but  there  is  a  sufficient  fund  already  collected  to  de- 
r  the  expenses  of  such  reconstruction  and  repi^ir. 
"he  allegation  that  the  levee  was  originally  constructed 
lout  the  |>revious  adoption  of  a  plan  for  the  protection  of 
district,  txs  provided  for  in  Section  10  of  the  Act,  con- 
ates  no  good  reason  why  the  levee,  after  having  been  con- 
ictad,  should  not  bB  rejgaired  in  places  where  broken  or 
hed  awaj.  But  we  are  not  to  oe  understood  as  saying 
b  the  adoption  of  a  plan  was  at  any  time  essential;  for 
tion  3  of  the  Act  provides  that  "  the  County  Survevor  of 
County  of  Sutter  shall  be  ex  officio  engineer  of  all  such 
>e  districts  in  the  county,  and  shall  make  such  surveys, 
lis,  and  estimates,  superintend  all  works,  and  shall  give 
eral  direction  for  all  their  construction,  subject  to  the 
trol  of  said  Board  of  Supervisors. 

he  only  remaining  point  in  this  case  which  we  deem  it 
^ssary  to  notice  is,  that  the  effect  of  repairing  the  levee, 
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as  is  claimed  by  plaintiff,  "will  be  to  dam  np  ihe  watenaod 
increase  the  same  in  yolome,  nntil  said  levee  will  break  and 
permit  said  waters  to  flow  down  to  and  upon  j^intiff 's  hsA 
and  destroy  the  fences  and  trees  thereon.'*  This  ayerment 
is,  and  ca,u  be,  in  the  very  nature  of  things,  a  simple  &r 
pression  of  opinion  on  the  part  of  the  plaintiff,  and  canDot 
be  accepted  as  the  statement  of  a  positive  existii^  fact.  The 
intention  of  the  statute,  in  authorizing  the  formation  of  ihe 
district,  was  to  adopt  a  plan  and  scheme  for  the  protection 
of  the  lands  within  the  district  from  the  encroachment  ol 
the  waters;  and  the  mere  opinion  of  the  plaintiff  that  ibe 
scheme  is  impracticable,  affords  ho  reason  in  law  for  aneBt- 
ing  the  work  by  injunction. 

We  concur:  Myrick,  J.,  Sharpstein,  J.,  Boss,  J.,  McKia- 
stry,  J. 

I  concur  in  the  judgment:  McEee,  J. 

I  concur  in  the  judgment:  Thornton,  J. 


Department  No.  !• 


[Filed  June  15,  1881.] 

•       No.  6859. 

DINGLET,  Respondent, 
vs. 
BANK  OF  VENTURA  et  al..  Appellants. 

MoBTaAoi — Deed— Notice — Ybndob's  Likh.  A  oonyeyanee  of  real  pn^ 
erty  containing  a  clause  that  the  grantor  reseryes  a  lien  for  the  anptti 
purchase  money,  is  in  effect,  as  to  the  unpaid  money,  a  mortgage,  fnd 
the  doctrine  of  vendor's  lien  has  no  application.  The  record  ci  nek 
oonyeyanee  is  sufficient  notice  to  subsequent  parties  that  the  gnotor 
had  a  mortgage  lien  on  the  property.  The  assignment  of  a  d^  m- 
cured  by  mortgage  carries  with  it  the  security. 

Appeal  from  First  District  Cpurt,  Ventura  County. 

Brooks  dk  Blackatock,  Storke,  Thompaon^  Williams  d  WSr 
liamSyfoT  appellants. 

PraTvda,  Hall  dt  Hatch  and  Bledsoe,  for  respondent. 

Ross,  J.,  delivered  the  opinion  of  the  Court: 

On  the  2d  of  May,  1874,  the  defendant  Huse  was  the  owner 
of  certain  real  property  which  on  that  day  he  conveyed  by 
deed  to  the  defendant  Williams  in  consideration  of  a  oasft 
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nent  of  $5^000  in  gold  coin,  and  the  "further  sum  of 
84,  to  be  paid  as  follows:  $5,000  in  ^old  coin  on  the  15th 
of  December  proximo,  and  $4,784  m  gold  coin  on  the 
lay  of  Jane,  1875,  for  which  last  two  sams  a  lien  is  re- 
ed to  myself  (the  ^antor)  upon  the  premises." 
^e  deed  also  contained  this  farther  clanse : 
iod  1  (the  grantor)  hereby  reserve  a  lien  upon  said  tract 
md  aa  security  for  the  payment  of  the  balance  of  the 
sha^e  money  at  the  times  hereinbefore  specified,  in  gold 
of  the  United  States,  with  interest  at  the  rate  of  1  per 
,  per  nioDth  from  tJie  15th  day  of  April,  1874,  and  upon 
payment  of  the  balance,  namely,  $9,784,  with  the  said 
rest  thereon,  I  (the  grantor)  "bind  myself,  my  heirs,  exec- 
s,  aod  administrators  to  execute  a  full  release  and  quit- 
Q  of  the  Raid  premises,  free  from  all  encumbrances  what- 


er. 


le  deed  was  properly  acknowledged  and  was  duly  re- 
ed in  the  appropriate  county.  For  the  deferred  payments 
sendee  executed  his  two  certain  promissory  notes  to  Huse, 
one  for  $4,784  Huse  afterwards  endorsed  and  assigned, 
i  Taluable  consideration,  to  theplaintiff's  intestate.  The 
ndants  other  than  Huse  and  Williams  are  the  claimants 
Drtain  interests  in  the  land,  acquired  subsequent  to  the 
ution  and  recording  of  the  deed  from  Huse  to  Williams; 
they  claim  that  the  assignment  by  Huse  of  the  note  of 
M  operated  a  waiver  of  the  lien,  and,  consequently,  that 
issignment  of  the  debt  did  not  convey  with  it  the  secur- 
If ,  as  seems  to  be  supposed  by  appellants'  counsel,  the 
held  by  Huse  as  security  for  the  payment  of  the  deferred 
base  money  was  simply  a  vendor's  lien,  their  position 
Id  undoubtedly  be  correct.  But  this,  was  not  tne  case, 
lien  reserved  by  Huse  was  something  more  than  a  ven- 
i  lien.  Vendors  liens  are  created  by  the  law,  and  not 
contract  of  parties.  Section  3046  of  the  Civil  Code, 
fh  was  in  force  when  the  transaction  in  question  was  had, 
ajes:  ' 'One  who  sells  real  property  has  a  vendor's  lien 
eoD,  independendent  of  possession,  for  so  much  of  the 
3  as  remaios  unpaid  and  unsecured  otherwise  than  by  the 
onal  obligation  of  the  buyer."  In  the  case  under  con- 
ration,  the  purchase  price  remaining  unpaid  was  not 
secured  otherwise  than  by  the  personal  obligation  of  the 
^r;'  for  the  parties  to  the  deed  expressly  contracted  that 
rendor  alioald  have  a  lien  for.  the  unpaid  purchase  price, 
as  not,  therefore,  a  vendor  s  lien,  but  rather  a  lien  se- 
d  to  the  vendor  by  the  contract  of  the  parties.  It  was 
ffeet,  though  not  technically,  a  mortgage.     In  ''Jones 
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on  Mortgages,"  Section  229,  it  is  said:  "A  lien  for  the  dut- 
chase  money  expressly  reserved  by  a  vtodor  in  his  deea  of 
conveyance,  is  a  lien  created  by  contract,  and  not  by  impli- 
cation of  law.  It  is  a  contract  that  the  land  shall  oe  bnr- 
thened  with  the  lien  until  the  note  is  paid.  It  is  reaUy  a 
mortgage.  The  lien,  then,  becomes  a  matter  of  record  wnen ' 
the  deed  is  recorded.  It  is  not  waived  by  the  taking  of  other 
security,  as  is  the  case  with  an  ordinary  vendor's  lien.  It  is 
governed  by  the  same  rules  that  a  mortgage  is.  It  passes  bj 
an  assignment  of  the  note  secured  by  it.  It  is  foreclosed  as 
a  mortgage;  and  there  is  the  same  right  of  redemption  for  a 
limited  period  after  a  foreclosure  sale."  (See^also  1  Herman 
on  the  law  of  Mortgages,  Section  212;  Markoe  vs.  Andm, 
67  111.  34;  Moore  vs.  Lackey,  63  Miss.,  85;  Wright  yb.  Tbtrf- 
man,  81  111.  376.)  There  was  nothing  in  any  law  which  pre- 
vented the  parties  from  creating  this  lien  by  contract.  Sec- 
tion 2922  of  the  Civil  Code,  relied  on  by  appellants,  did  not 
do  so.  That  section  declares:  ''A  mortgage  can  be  created, 
renewed,  or  extended  only  by  writing,  executed  with  ^e  for- 
malities required  in  the  case  of  a  grant  of  real  property." 
As  already  said,  the  lien  in  question  was  not  tecnnicallj  a 
mortgage,  but  it  was  one  in  effect. 

The  section  quoted  from  the  Code  cannot  be  held  to  de- 
prive a  Court  of  equity  of  the  power,  in  a  proper  case,  of 
declaring  an  instrument  which  is  not  a  mortgage  m  form,  one 
in  effect.  In  the  case  under  consideration,  the  same  deed 
that  conveyed  the  title  declared  the  lien.  It  was  in  writing, 
supported  by  a  valuable  consideration,  acknowledged,  and 
recorded.  ^Notice  was  thus  given  to  all  the  world  that  the 
title  conveyed  was  encumbered.  No  one  dealing  in  respecl 
to  the  property  could  fail  to  have  notice  of  the  lien.  We 
know  of  no  principle  of  law,  statutory  or  otherwise,  pre- 
venting parties  from  contracting  as  the  parties  in  this  case 
did,  nor  do  we  know  of  any  reason  why  meir  contract  shonld 
not  be  enforced  by  the  Courts.  A  Court  of  equity  looks 
through  the  form  to  the  substance  of  the  matter  before  it, 
and  where,  as  here,  it  finds  a  contract  in  the  deed  of  convey- 
ance securing  to  the  vendor  a  lien  on  the  land  sold  for  the 
unpaid  purchase  price,  it  treats  it  as,  what  it  is  substantially^ 
a  mortgage.  Being  in  effect  a  mortgage,  the  assignment  of 
the  debt  carried  the  security.  (Authorities  supra,  and  Moore 
vs.  Lackey,  53  Miss.  85.)  And  the  lien  being  a  matter  61 
record,  all  parties  subsequently  dealing  in  regard  to  the 
property  did  so  subject  to  the  lien. 

Judgment  and  order  affirmed. 

We  concur:  McEee,  J.;  McKinstry,  J. 


farifk  ^oaist  ^m  |0tttnal 


^OL.  vn. 


July  9,  1881. 


No.  20. 


Supreme  Court  of  California. 

Department  No.  1. 


[Filed  Jtine  15,  1881.] 
No.  10,577. 
PEOPLE,  Respondent,  vs.  WILLIAMS,  Appellant. 


'kiminal  Law — Embezzlement — Sbabes  op  Stock.     Shares  of  stock  are  the 
subject  of  embezzlement. 

Appeal  from  Superior  Court,  San  Francisco. 

Darwin  &  Murphy ,  for  appellant. 
Attorney-General  Hart^  for  respondent. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

By  the  information  in  this  case  the  defendant  was  charged 
irith  the  crime  of  embezzling  certain  ' 'shares  of  stock"  of 
:ertain  mining  corporations.  The  principal  point  made  for 
he  defendant,  and  the  only  one  we  deem  it  necessary  to 
lotice  is,  that  "shares  of  stock"  are  not  the  subject  of  em- 
>ezzlement. 

Embezzlement  is  defined  by  the  statute  to  be  ''the  fraudu- 
ent  appropriation  of  property  by  a  person  to  whom  it  has 
»een  entrusted."  If  therefore  shares  of  stock  constitute  prcyp- 
rtify  they  are  the  subject  of  embezzlement.  And  that  they  do 
onstitute  property  was  determined  by  us  in  the  case  of  Payne 
8.  Elliott,  54  Cal.  342,  where  we  said:  "It  is  'the  shares  of 
tock'  which  constitute  the  property  which  belongs  to  the 
hareholder.  Otherwise  the  property  would  be  in  the  certifi- 
ate;  but  the  certificate  is  only  evidence  of  the  property;  and 
J  is  not  the  only  evidence,  for  a  transfer  on  the  books  of  the 
orporation  without  the  issuance  of  a  certificate,  vests  title  in 
he  shareholder;  the  certificate  is,  therefore,  but  additional 
vidence  of  title,  and  if  trover  is  maintainable  for  the  certifi- 
Eite,  there  is  no  valid  reason  why  it  is  not  also  maintainable 
>r  the  thing  itself  which  the  certificate  represents." 

Judgment  and  order  affirmed. 

We  concur:  McKee,  J.,  McKinstry,  J., 
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Department  No.  1. 


[Filed  June  15,  1881.] 

No.  6862. 

NEAL,  Appellant,  vs.  MoNEAR,  Respondent. 

KioHT  OF  Wat — Easement — Act  or  Conobess  Quiettno  Trrx«E  to  Land  in 
Pbtaluma  AMD  Santa  Claba.  Hopper,  the  grantor  of  plaintiff,  re- 
oeived  from  one  Baxter  a  conveyance  of  a  portion  of  a  lot  in  the  town 
of  Petaluma,  prior  to  the  passage  of  the  Act  of  Congress  of  March  1, 
1867,  quieting  title  to  land  in  Petal ama  and  Santa  Clara,  in  vhicb 
conveyance  Baxter  reserved  a  right  of  way;  and  snch  right  was,  to- 
gether with  the  balance  of  the  lot,  afterward,  and  before  the  passage 
of  the  Act  of  Congress,  conveyed  by  Baxter  to  defendant:  Hdd,  that 
defendant's  easement  was  not  destroyed  by  said  Act;  that  it  was  in- 
tended by  the  Act  to  perpetaate  and  not  to  destroy  existing  posseit- 
sory  rights — not  only  the  tangible  occupancy,  but  all  rights  to  the  land 
acquired  by  virtue  Of  the  occupancy,  including  easements. 

Appeal  from  Twenty-second  District  Court,  Sonoma  County. 

W.  D.  Bliss,  for  appellant. 
E.  S.  LippUt,  for  respondent. 

Ross,  J.,  delivered  the  opinion  of  the  Court: 
The  lands  included  within  the  limits  of  the  city  of  Peta- 
luma were  a  part  of  an  alleged  Mexican  grant,  the  title  to 
which  was  rejected  by  the  United  States  tribunals.  The 
lands  were  thus  determined  to  be  public  lands  of  the  Got- 
emment  of  the  United  States.  That  portion  thereof  known 
as  lot  380,  according  to  the  Stratton  survey,  was,  in  the  year 
1865,  in  the  actual  and  exclusive  occupancy  of  one  Baxter, 
who  held  it  by  possessory  title  only.  On  the  tenth  of  June 
of  that  year,  and  while  so  possessed,  Baxter  executed  to  one 
Hopper  a  deed  purporting  to  convey  that  portion  of  said  lot 
(then  called  lot  4,  block  A,  according  to  Brewster's  map  of 
Petaluma),  fronting  80  feet  on  Main  Street,  and  extending 
easterly  a  depth  of  180  feet,  with  a  reservation  in  these 
words:  "Reserving  and  excepting,  nevertheless,  a  right  of 
way,  in  common  with  the  party  of  the  second  part,  over  and 
along  the  north  twenty  feet  of  the  premises  herein  granted, 
*  *  *  this  reservation  and  exception  to  continue  only, 
however,  during  the  pleasure  of  the  parties  to  tiiese  pres- 
ents." This  deed  was  duly  recorded,  and  thereupon  Hopper 
took  possession  of  the  lot  therein  described.  On  the  twenty- 
sixth  of  December,  1865,  Baxter  executed  to  the  defendant, 
The  Petaluma  Gas  Company,  a  deed  purporting  to  convey 
to  the  company  all  of  the  remaining  portion  of  said  lot 
(being  the  easterly  portion),  together  witn  "  the  right  of  way 
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over  and  along  a  strip  of  ground  twenty  feet  wide  and  one 
hundred  and  eighty  feet  long  lying  on  the  northerly  side  of 
lot  4."  Access  cannot  be  had  from  Main  Street  to  said 
easterly  portion  of  the  lot,  except  by  passing  over  that  por- 
tion of  it  described  in  the  deed  to  Hopper  or  over  one  or 
both  of  the  contiguous  lots,  neither  of  which  has  ever  be- 
longed to  either  of  the  parties  to  this  action,  or  to  the 
grantors  of  either. 

From  the  tenth  day  of  July,  1866,  the  defendant  gas 
company  has  held  the  exclusive  possession  of  that  portion 
of  the  lot  described  in  its  deed  from  Baxter. 

On  the  first  of  March,  1867,  Congress  passed  the  following 
Act: 

"  An  Act  to  quiet  title  to  land  in  the  towns  of  Santa  Clara 
and  Petaluma,  in  the  State  of  California. 

**  Be  it  enacted  by  the  Senate  and  House  of  Representa- 
tives of  the  United  States  of  America  in  Congress  assembled. 
That  all  the  right  and  title  of  the  United  States  to  the  land 
situated  within  the  corporate  limits  of  the  towns  of  Santa 
Clara  and  Petaluma,  in  the  State  of  California,  as  defined 
in  the  Acts  of  the  Legislature  of  that  State  incorporating 
said  towns,  be  and  the  same  are  hereby  relinquished  and 
granted  to  the  corporate  authorities  of  said  towns  and  their 
successors  in  trust,  for  and  with  authority  to  convey  so  much 
of  said  land  as  is  in  the  honajide  occupancy  of  parties  upon 
the  passage  of  this  Act,  by  themselves  or  tenants,  to  such 
parties;  provided,  that  this  grant  shall  not  extend  to  any 
reservation  of  the  United  States,  nor  prejudice  any  valid 
adverse  right  or  claim,  if  such  exists,  to  said  land,  or  any 
part  thereof,  nor  preclude  a  judicial  examination  and  adjust- 
ment thereof." 

On  the  thirtieth  of  September,  1867,  Hopper  being  in 
possession  under  Baxter  of  that  portion  of  lot  4,  block  A, 
described  in  the  deed  executed  to  him  by  Baxter,  received 
from  the  trustees  of  the  citv  of  Petaluma  a  conveyance  of 
said  land;  and  on  April  7,  1§77,  he  conveyed  the  same  land 
to  the  plaintiff,  from  which  date  the  plaintiff  has  been  in  its 
exclusive  possession. 

It  is  the  right  of  way  over  the  northerly  strip  of  this  land 
which  forms  the  subject  of  dispute  in  the  present  case. 

There  can  be  no  doubt  that  such  right  of  way  exists  in 
favor  of  the  gas  company,  unless  the  Act  of  Congress  and 
the  proceedings  had  thereunder  have  destroyed  it,  for  the 
right  was  expressly  reserved  in  the  deed  from  Baxter  to 
Hopper,  and  was  afterwards  conveyed  to  the  company  by 
Baxter,  together  with  *  the  easterly  portion  of  the  lot.     The 
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question  therefore  is,  was  this  easement  destroyed  by  the 
Act  of  Congress  and  the  conveyance  from  the  city  in  pursu- 
ance of  it  ?  We  agree  with  the  learned  Judge  who  tried  the 
cause  in  the  Court  below  that  the  Act  **  clearly  intended  to 
perpetuate,  and  not  to  destroy  existing  possessory  rights— 
not  only  the  tangible  occupancy,  but  all  rights  the  land 
acquired  by  virtue  of  the  occupancy,  including  easements. 
It  operated  by  way  of  release,  and  fed  the  possessory  right 
in  title."  As  was  also  justly  observed  bynim:  it  was  dt 
reason  of  the  possession  derived  from  Baxter  that  the  plaint- 
iff's  grantor  became  the  honafidt  occupant  of  the  lot,  and  so 
a  beneficiary  of  the  Act  of  Congress.  Receiving  the  benefit, 
he  took  cum  onere. 

Judgment  affirmed. 

We  concur:  McKinstry,  J.,  McKee,  J. 


Department  No.  1. 


[Filed  June  18,  1881.] 

No.  10,505. 

THE  PEOPLE,  Respondent, 

vs. 

SEPULVEDA,  Appellant. 

Criional  Law  and  Practice — Bad  Spelling — Vbrdiot — Flight— Tewi- 
MONY  IN  Rehuttal  — Presence  op  Defendant  at  the  Trial- 
Record  ON  Appeal — New  Trial — Bill  of  Exceptions.  Bad  spel- 
ling will  not  vitiate  a  verdict.  A  verdict,  •'  We,  the  jury,  find  the 
defendances  guilty  as  charged  in  the  inditsement,*'  safficieoUy 
shows  that  the  jury  found  the  defendants  guilty  as  charged  in  the 
indictment.  Evidence  having  been  introduced  by  the  prosecution 
tending  to  show  flight  by  defendant,  the  defense  having  inteoduced 
testimony  to  the  effect  that  defendant  voluntarily  surrendered  himself 
into  custody:  Held,  proper  evidence  in  rebuttal  that  defendant  hid 
himself  in  his  house,  and,  upon  discovery  by  the  officers,  gave  him- 
self up.  I'hat  a  defendant  was  present  during  the  trial  of  a  felony 
is  a  matter  conslituting  no  part  of  the  record  required  to  be  sent  np 
to  the  appellate  Court.  The  absence  of  a  defendant  pending  the  triiU 
of  a  felony  is  ground  for  new  trial,  and  the  objection  must  be  pn^ 
sented  to  the  appellate  Court  by  bill  of  exceptions  to  the  order  deny- 
ing the  new  trial. 

Appeal  from  Superior  Court  of  Santa  Clara  County. 

Kennedy  &  Tetry,  for  appellant. 
J.  Hi  Campbell,  for  respondent. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 
The  defendant  above  nfiimed  and  one  Francisco  Salazar 
were  indicted  and  tried  together  for  grand  larceny.    They 
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^ere  convicted,  and  sentenced  to  imprisonment  in  the  State 
*rison  for  the  term  of  five  years. 

An  objection  is  taken  to  the  verdict  that  it  is  uncertain, 
'he  verdict  is  as  follows:  *'  We,  the  jury,  find  the.  defendan- 
»  guilty  as  charged  in  the  indUseinent.''  The  objection  is 
ithout  force.  The  word  **  defendances"  in  it  was  intended 
3  the  plural  of  defendant,  and  the  word  "  inditsement  "  was 
itended  for  indictment.  We  are  not  aware  that  a  verdict  is 
itiated  by  incorrect  spelling. 

An  exception  was  reserved  to  the  admission  of  the  testi- 
lony  of  B.  F.  Branham,  who  was  called  in  rebuttal.  The 
ill  of  exceptions  shows  that  the  prosecution,  in  opening  the 
we,  offered  evidence  tending  to  show  flight  by  defendants 
1  the  day  after  the  property  mentioned  in  the  indictment 
as  stolen;  that  the  defendants  offered  evidence  to  show 
lat  Sepulveda  voluntarily  delivered  himself  into  custody. 
0  rebut  this,  after  the  defense  had  closed  the  prosecution 
Jled  Branham  and  asked  him  to  '*  state  what  occurred  at 
e  time  of  the  arrest."  To  this  question  defendant  Sepul- 
ida  objected,  on  the  ground  that  the  evidence  sought  to  be 
[cited  thereby  was  incompetent,  irrelevant,  and  not  rebut- 
1.  The  Court  overruled  the  objection,  and  Sepulveda 
:cepted.  The  witness  answered  as  follows:  "Fitzgerald 
kea  me  to  ao  with  him  to  arrest  Sepulveda,  saying  that  he 
is  at  his  house,  armed,  and  had  two  horses.  I  went, 
hen  we  got  to  Sepulveda's  house  I  went  around  the  back 
►or  and  entered.  When  I  got  in  I  found  Fitzgerald,  who 
A  come  in  the  front  door,  but  Sepulveda  was  not  to  be 
en.  After  we  had  looked  through  the  house  without 
ccess,  we  noticed  a  trunk  near  the  foot  of  the  bed,  with  a 
b  of  female  wearing  apparel  thrown  over  the  trunk  and  the 
[>t  of  the  bed,  so  us  to  conceal  the  space  between  the  trunk 
d  the  bed.  Fitzgerald  raised  these  clothes,  and  there 
ks  Sepulveda.  He  got  up,  and  said  that  if  he  had  known 
Sit  it  was  John  Fitzgerald  who  had  come  to  arrest  him  he 
►uld  not  have  liidden.  We  arrested  him  and  took  him  to 
1." 

rhe  testimony  of  the  witness,  in  our  judgment,  tended  to 
ijut  that  given  on  the  part  of  the  defense  that  Sepulveda 
rrendered  himself  voluntarily,  and  it  was  properly  sub- 
tted  to  the  jury.  The  other  grounds  of  the  objection  to 
)  question  are  untenable. 

[t  is  further  argued  on  behalf  of  defendant  that  the  con- 
tion  should  not  stand  because  the  record  does  not  show 
it  the  defendant  was  present  during  the  trial.  The  record 
rented  does  not  clearly  show  this  fact,  but  we  find  noth- 
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iDg  in  the  statutes  of  this  State  requiring  that  such  fact  shall 
appear  in  the  record.  The  Penal  Code  prescribes  that,  on 
appeal  to  this  Court  in  a  criminal  action,  a  copy  of  the  notice 
of  appeal,  and  of  the  record,  and  of  all  bills  of  exception, 
instructions  and  indorsements  thereon  shall  be  filed  here. 
(Section  1246.)  The  record  is  defined  by  Section  1207  of 
the  same  Code,  which  is  in  these  words : 

"  When  judgment  upon  a  conviction  is  rendered,  the  clerk 
must  enter  the  same  in  the  minutes,  stating  briefly  the 
offense  for  which  the  conviction  was  *had,  and  the  fact  of 
the  prior  conviction,  if  one,  and  must,  within  five  days, 
annex  together  and  file  the  following  papers,  which  will  con- 
stitute a  record  of  the  action : 

"1.  The  indictment,  and  a  copy  of  the  minutes  of  the 
plea  or  demurrer; 

"  2.  A  copy  of  the  minutes  of  the  trial; 

**  3.  The  cnarges  given  or  refused,  and  the  indorsements 
thereon;  and — 

"4.  A  copy  of  the  judgment." 

If  such  fact  is  to  appear  in  any  of  the  papers  mentioned 
in  Section  1207,  it  must  be  in  the  minutes  of  the  trial;  and 
what  shall  appear  in  these  minutes  is  nowhere  prescribed  in 
any  statute,  save  in  the  first  clause  of  this  section.  (See 
also  Political  Code,  Section  4204.) 

This  matter  is,  with  us,  regulated  by  statute,  and  we  have 
not  been  referred  to  any  statute  providing  that  the  fact  of 
the  presence  of  the  defendant  on  trial  for  a  felony  during 
the  trial  shall  appear  in  the  record,  nor  have  we  been  able 
to  find  one. 

We  cannot,  therefore,  reverse  a  judgment  because  such 
fact  does  not  so  appear,  though  it  is  provided  by  law  that  if 
the  indictment  is  for  a  felony,  the  defendant  must  be  person- 
ally present  at  the  trial.     (Penal  Code,  Section  1043.). 

The  view  here  taken  of  this  question  is  sustained  by  the 
provision  of  the  Penal  Code  that  the  absence  of  the  defend- 
ant from  the  trial  for  a  felony  is  one  of  the  grounds  for  a 
new  trial.  (Section  1181.)  If  the  motion  for  a  new  trial  is 
made  on  such  ground  and  refused,  the  matter  may  be  brought 
to  this  Court  on  a  bill  of  exceptions.  We  see  no  other 
mode  under  our  system  of  bringing  it  before  us.  The  qnes- 
tion  is  not  brought  before  us  in  this  way;  although  amotion 
for  a  new  trial  was  made,  no  such  ground  was  alleged  or 
preferred  for  which  it  was  asked. 

We  see  no  eiTor  in  the  record,  and  the  judgment  and  order 
denying  defendant's  motion  for  a  new  trial  are  affirmed. 

We  concur:  Boss,  J.,  Morrison,  C.  J. 
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Department  No.  2. 


[Filed  June  16,  1881.] 

No.  7466. 

BANK  OF  WOODLAND,  Respondent, 

vs. 

HIATT,  Appellant. 

RBBPBC8BNTATION8 — BkSCISSION  OF  CONTRACT — KnOWLEDOE — NoTE — DE- 
FENSE— WoKTHLEss  Mining  Stock.  Misrepresentations  made  by  the 
payee  of  a  note,  he  knowing;  th^m  to  be  uotrae,  for  the  purpose  of 
inducing  the  payor  to  purchase  mining  stock  of  no  value,  the  latter 
believinf;  the  representations  to  be  true,  in  connection  with  an  offer 
by  the  payee,  within  a  reasonable  time,  to  rescind  the  contract  by 
tendering  the  stock  and  demanding  his  note,  constitutes  a  perfect  de- 
fense to  an  action  upon  the  note.  A  pfirty  has  a  right  to  rely  upon 
representations  as  to  facts  not  within  his  knowledge,  and  the  person 
making  the  representations  cannot  escape  responsibility  by  showing 
that  the  party  to  whom  they  were  made  might  have  ascertained  that 
they  were  untrue. 

Appeal  from  Superior  Court,  Yolo  County. 

SpraguCy  Ball,  Armatroiig  &  Carey  and   Montgomery,   for 

spondent. 

Ir.  B.  Treadioell,  for  appellant. 

Sharpstein,  J.,  delivered  the  opinion  of  the  Court: 
rhe  appellant  purchased  of  one  Strong  1000  shares  of 
ning  stock,  and  gave  him  therefor  his  (appellant's)  non- 
gotiable  note  for  $800,  payable  twelve  months  after  date, 
was  transferred  to  the  respondent,  who  brought  an  action 
d  recovered  upon  it.  This  appeal  is  from  the  judgment, 
le  defense  to  the  action  was  that  the  stock  was  not,  at  the 
le  of  appellant's  said  purchase,  or  when  this  action  was 
aimenced,  of  any  value,  and  that  appellant  was  induced  to 
rchase  it  by  the  false  and  fraudulent  representations  of 
rong.  The  value  of  the  stock  depended  entirely  upon  the 
idition  and  character  of  a  certain  mine  known  as  the 
Sxcelsior  Mine,"  and  the  Court  found  that  Strong,  for  the 
rpose  of  inducing  appellant  to  purchase  said  stock,  repre- 
ited  to  him,  among  other  things,  **that  no  work  was  re- 
Lred  to  be  done  on  said  mine,  except  to  put  in  blasts  and 
»w  the  ore  out  and  have  it  milled,"  which  was  untrue;  and 
ther  represented  that  there  was  then  on  the  dump  of  said 
Qe  ore  of  the  value  of  ten  thousand  dollars,  and  that  one 
[les  and  another  had  taken  ore  from  said  mine  to  the  value 
six  thousand  dollars,  which  latter  two  representions  were 
0  untrue,  and  the  defendant,  by  reasonable  diligence  and 
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inquiry,  might  have  known  tLem  to  be  untrne;  and,  while 
the  said  Strong  knew  thera  to  be  untrue,  he  did  not  intend 
at  the  time  to  cheat,  wrong,  or  defraud  the  defendant,  be- 
cause he,  at  the  same  time,  believed  said  mine  to  be  rich, 
and  said  stock  to  be  fully  worth  the  price  paid  therefor. 

The  Court  also  found  that  "the  defendant  believed  that 
the  Excelsior  Mine  was  of  immense  value,  and  bought  said 
stock  as  a  speculation,  partly  upon  the  representations  made 
by  Strong,  and  partly  upon  information  obtained  from 
others. 

'*At  the  time  of  said  transaction,  and  for  some  months 
thereafter,  the  said  Excelsior  stock  was  selling  in  this  vicin- 
ity for  from  seventy-five  conts  to  one  dollar  per  share,  and 
was  of  that  value  for  the  purposes  of  sale;  but  the  said  stock 
is.  now  of  no  value  whatever,  and  the  said  Excelsior  Mine  is 
of  no  value. 

"The  defendant,  on  or  about  the  10th  day  of  December, 
1877,  discovered  that  said  mining  stock  was  worthless,  and 
that  the  representations  upon  which  he  had  relied  were  un- 
true; and  within  a  reasonable  time  thereafter,  to  wit,  on  De- 
cember 20,  1877,  tendered  the  said  stock  to  said  Strong,  as 
averred  in  his  answer,  and  said  Strong  refused  to  receive  the 
same,  and  has  ever  since  refused  so  to  do.  The  defendant 
is  now  ready  and  willing  to  surrender  said  stock,  and  has 
tendered  and  left  the  same  with  the  Clerk  of  said  Court.** 

It  appears  from  another  finding  of  the  Court  that  the  mine 
referred  to  is  located  in  Arizona,  and  it  does  not  appear  that 
appellant  ever  inspected  or  visited  it.  The  Court,  however, 
finds  that  by  reasonable  diligence  and  inquiry  he  might  have 
known  that  the  representations  of  Strong  were  untrue.  Ab 
to  what  the  Court  would  consider  ''reasonable  diligence  and 
inquiry"  we  are  wholly  left  to  conjecture. 

But  as  we  view  the  case,  that  finding  is  quite  immaterial. 
Strong  made  misrepresentations,  knowing  them  to  be  such, 
for  the  purpose  of  inducing  the  appellant  to  purchase  stock 
of  no  value;  and  the  latter  believing  such  representations  to 
be  true,  purchased  the  stock  and  gave  the  note  sued  on  for 
it.  That,  in  connection  with  the  offer,  within  a  reasonable 
time,  to  rescind  the  contract,  by  tendering  the  stock  to 
Strong  and  demanding  the  note  from  him,  constituted  a  per- 
fect defense  to  the  action  upon  the  note.  Appellant  had  a 
right  to  rely  upon  Strong's  representations  as  to  facts  that 
were  not  within  his  (appellant's)  knowledge,  and  Strong  can- 
not escape  responsibility  by  showing  that  appellant  might 
have  ascertained  tbat  such  representations  were  untme.  It 
is  sufficient  that  Strong  made  them,  knowing  them  to  be 
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rae,  for  the  purpose  of  inducing  the  appellant  to  purchase 

thless  stock,  and  that  he  accomplished  his  purpose  by 

jon  of  appellant's  belief  and  reliance  in  the  truth  of  them. 

3  unnecessary  to  cite  authorities  upon  this  question.    The 

ellant  was  eiititled  to  a  judgment  in  his  favor  upon  the 

ings. 

udgment  reversed,  with  directions  that  a  judgment  be 

»red  in  favor  of  the  defendant  upon  the  findings. 

Je  concur:  Myrick,  J.,  Morrison,  C.  J.,  Thornton,  J. 


In  Bank. 


[Filed  June  17,  1881.] 
No.  6283. 

PEOPLE   EX   REL.,    ETC.,    APPELLANTS, 
VS. 

PFISTEE  ET  AL.,  Eespondents. 

rPIKB  GOBPOBATIONS — EXTENSION  OP  TbBM    UnDEB   THK  CoDK — FiLINO  OP 

Cebtipicate — ToLiiS.  A  turnpike  corporation  may  extend  its  term  of 
corporate  existence  under  the  Code.  A  corporation  electinp^  to  con- 
tinue its  existence  under  the  Code,  by  filing  its  certificate  of  incorpo- 
ration in  the  office  of  the  Clerk  of  the  county  where  the  original 
articles  of  incorporation  were  filed,  and  the  certificate  required  to  be 
filed  for  the  purpose  of  extendiog  its  term  in  the  same  office,  suffi- 
ciently complies  with  the  statute.  A  turnpike  corporation  has  a  right 
to  collect  such  tolls  as  the  Board  of  Supervisors  may  authorize. 

ppeal  from  Twentieth  District  Court,  Santa  Clara  County. 

.  Archer,  for  appellants. 

hughton  (t  Reynolds^  for  respondents. 

aARPSTEiN,  J.,  delivered  the  opinion  of  the  Court: 

he  complaint  states  that  the  defendants  *' falsely  claim- 
and  pretending  that  there  exists  at  the  present  time  and 
existed  for  more  than  five  years  last  past,  in  the  State  of 
fomia,  a  valid,  legal  and  subsisting  corporation,  formed 
organized  under  and  by  virtue  of  the  laws,  statutes  and 
es  of  the  State  of  California,  under  the  style  and  name 
The  Santa  Cruz  Gap  Turnpike  Joint  Stock  Company,' 
3  unlawfully  held  and  exercised,  and  still  do  at  the  time 
iling  this  complaint,  exercise  and  claim,  and  hold  unlaw- 
T  and  wrongfully,  divers  powers,  privileges  and  franchises 
illy  pertaining  to  such  corporations  when  legally  organ- 
and  existing  and  held  and  exercised  by  oflScers  thereof." 
nd  it  further  states  that  said  ''company  never  at  any 
>  legally  existed  as  a  corporation  or  body  politic,  and 
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that  if  it  did  ever  so  exist  and  was  a  corporation  at  any  time, 
its  full  term  of  existence  expired  and  it  ceased  to  be  a  sab- 
sisting  corporation  on  the  11th  day  of  November,  a.  d.  1877." 
Upon  these  and  other  allegations,  to  which  it  is  nnnecessaiy 
to  refer,  the  plaintiff  demands  judgment  that  the  defendants 
have  usurped  franchises,  etc.,  and  that  they  be  prohibited 
from  the  further  exercise  of  said  franchise,  etc.  The  de- 
fendants in  their  answer  deny  all  the  material  allegations  of 
the  complaint,  and  the  findings  and  judgment  of  tide  Coait 
are  in  their  favor. 

Among  other  things,  the  Court  found  that  on  the  16tli  day 
of  November,  1857,  the  corporation  of  which  the  defeudanbi 
claim  to  be  officers,  became  duly  incorporated.  That  in 
November,  1876,  said  corporation  re-incorporated  and  duly 
filed  its  certificate  thereof  in  the  office  of  the  Clerk  of  said 
County  of  Santa  Clara,  and  a  certified  copy  in  the  office  of 
the  Secretary  of  State.  Afterwards,  in  December,  1876,  the 
stockholders  of  said  corporation  took  the  necessary  steps  to 
extend  their  corporate  existence  for  the  period  of  mty  years. 

This  corporation  existed  on  the  1st  day  of  January,  1873,  I 
and  was  formed  under  the  laws  of  this  State,  and  therefore  ' 
might  elect  to  continue  its  existence  under  the  provisions  of  | 
the  Code.  (C  C.  Sec.  287.)  Having  done  so,  it  was  after  j 
that  a  Code  corporation,  and  its  certificate  of  incorporation 
was  properly  filed  in  the  office  of  the  Clerk  of  the  county  \ 
where  the  original  articles  of  incorporation  were  filed.  The  \ 
certificate  which  it  was  required  to  file  for  the  purpose  of  j 
extending  the  term  of  its  corporate  existence  was  tiled  in  the 
same  office.  It  seems  to  us  tiiat  the  requirements  of  the  law 
were  complied  with  in  this  respect.  The  denial  of  the  right 
of  the  corporation  to  collect  tolls  is  based  in  the  complaint 
exclusively  upon  the  ground  that  no  such  corporation  exists. 
If  it  exists  it  has  a  right  to  collect  such  tolls  as  the  Board  of 
Supervisors  may  authorize  it  to  collect.  Whether  it  is  col- 
lecting more  than  it  is  authorized  to  collect  is  a  question 
which  does  not  arise  upon  the  record  before  us. 

Judgment  and  order  affirmed. 

We  concur:  Thornton,  J.,  Myrick,  J.,  McKinstry,  J.,  Mor- 
rison, C.  J. 

DISSENTING   OPINION. 

I  dissent.  Conceding  the  validity  of  the  proceedings  taken 
by  the  "Santa  Cruz  Gap  Turnpike  Joint  Stock  Conapany," 
under  the  provisions  of  the  Code,  for  the  purpose  of  pro- 
longing its  existence,  the  extension  of  its  existence  as  a  cor- 
poration did  not,  in  my  opinion,  carry  with  it  the  right  to 
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lect  aDj  tolls  bejoud  the  period  of  twenty  yetirs  from  the 
«  of  its  origimi]  organization — at  the  expiration  of  which 
lod,  according  to  the  law  applicable  to  its  original  organ- 
tioUj  the  road  in  question  was  to  become  a  free  public 
;hwaj:  Ro^s,  J. 

In  Bank. 


[Filed  June  16,  1881.] 

No.  7047. 

LAKE  V.  L.  AND  W.  ASSOCIATION,  Ebspondent, 

vs. 
SAN  G,  O.  G.  ASSOCIATION,  Appellant. 

mtvucnoM  or  Dkep— Rkskbvation  of  Water — Tibbbt's  Spbinos — Pab- 
imow.  A  deed  of  p^irtition  was  made,  eontaining  the  following  stip- 
atatiou:  ''Ef^at^rviug,  howeyer,  unto  the  said  parties  of  the  first  and 
^^ecoud  partsi  thp  joint  right  and  ownership  in  and  to  all  the  water  of 
the  Ttbbet  Springs,  Kaid  waters  to  be  developed  and  taken  out  at  or 
above  the  j  auction  r>f  sudd  springs  near  where  the  blue  granite  ledge 
crops  oat  on  the  eajjtt-rn  bank,  distant  about  two  hundred  yards  up 
Ibeittrc^um  from  a  point  in  the  arroyo  known  as  the  Devil's  Gate." 
Hddt  that  the  reservation  did  not  include  a  stream  of  water  running 
on  the  weift  nide  of  the  arroyo,  uniting  with  the  waters  running  on 
the  east  siile  thet-eof  at  a  point  on  the  wetft  side  of  said  arroyo  some 
diHtance  below  the  bine  granite  ledge. 

Appeal  from  the  Seventeenth  District  Court,  Los  Angeles 
►uoty. 

ff^idne^  and  Brausmi^  for  appeUant. 

Thorn  et  Rom  and  GhsseU  &  Smithy  for  respondent. 

Shakpbteln,  J.,  delivered  the  opinion  of  the  Court: 
W.  and  G.  being  the  joint  owners  of  a  certain  tractof  land 
rough  which  the  Arroyo  Seco  runs,  executed  a  deed  of  par- 
ion  on  the  18th  of  December,  1873,  which  contains  the 
llowing  stipulation: 

"Eeaerving,  however,  unto  the  said  parties  of  the  first  and 
cond  parts  (said  W.  and  G.)  the  joint  right  and  ownership 
and  to  all  waters  of  the  Tibbet's  Springs,  so-called,  situ- 
ad  upon  tract  No.  2  (W.'s  tract)  last  above  described;  said 
tters  to  be  developed  and  taken  out  at  a  point  at  or  above 
e  junction  of  said  springs  near  where  the  blue  granite 
ige  crops  out  on  the  eastern  bank,  distant  about  two  hun- 
ed  yards  np  the  stream  from  a  point  in  the  arroyo  known 
the  Devils  Gate." 

TLe  cjuestioQ  which  the  Court  below  was  called  upon  to 
itermine  was  whether  this  reservation  included  a  stream  of 
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water  which  nms  down  on  the  west  side  of  the'arrojoand 
unites  with  the  waters  running  on  the  east  side  thereof  at  a 
point  on  the  west  side  of  said  arrojo  some  distance  below 
said  blue -granite  ledge.  The  Court  found  that  it  did  not^ 
and  the  appeUants  insist  that  that  finding  is  not  supported 
by  the  evidence.  There  is  little  or  no  conflict  of  evidence  as 
to  the  location  of  blue  granite  ledge,  or  as  to  what  waten 
unite  near  where  it  crops  out  on  the  east  bank  of  the  arroyo; 
and  it  appears  from  a  map,  introduced  by  the  appellants, 
that  the  waters  in  controversy  do  not  unite  with  the  waters 
running  on  the  east  side  of  said  arroyo  at  a  point  near  where 
said  blue  granite  ledge  crops  out  on  the  east  bank;  but,  as 
before  stated,  do  unite  at  a  point  much  nearer  where  said 
blue  granite  ledge  crops  out  on  the  west  bank  of  said  arroyo. 

Several  witnesses  testified  that  two  streams  did  unite  on 
the  east  side  of  the  arroyo  near  the  blue  granite  ledge, 
neither  of  which  is  the  stream  in  dispute.  It  seems  to  os 
quite  clear  that  the  appellants  mitBt  be  restricted  to  such 
waters  as  unite  near  where  said  blue  granite  ledge  crops  out 
on  the  east  bank.  And  there  is  sufficient  evidence  to  justify 
the  finding  of  the  Court  that  the  water  running  on  the  west 
side  of  the  arroyo  did  not  unite  with  the  waters  running  on 
the  east  side  of  it  at  §k  point  near  where  the  blue  granite 
ledge  crops  out  on  the  east  bank  of  the  arroyo. 

Had  it  been  the  intention  of  the  parties  to  reserve  all  the 
waters  of  the  arroyo,  to  be  developed  and  taken  out  at  a 
point  near  where  the  blue  granite  ledge  crops  out,  it  could 
have  been  expressed  in  those  very  words,  xhe  reference  to 
the  junction,  near  the  blue  granite  ledge  on  the  eastern  bank, 
200  yards  above  Devil's  Gate,  would  in  that  view  of  the  mat- 
ter be  surplusage.  The  jiinction  of  the  two  streams  on  the 
east  side  of  the  arroyo  is,  according  to  the  evidence  of  some 
of  the  witnesses,  about  200  yards  above  the  Devil's  Gate. 
The  junction  of  all  the  waters  of  the  arroyo,  as  before  stated, 
is  on  the  west  side  and  much  less  than  200  yards  above  the 
Devil's  Gate,  and  much  nearer  where  the  blue  granite  ledge 
crops  out  on  the  western  bank  than  to  where  it  crops  out  on 
the  eastern  bank  of  the  arroyo. 

We  think  that  this  construction  satisfies  all  the  calls  of  the 
deed,  while  the  one  contended  for  by  appellants  would  dis- 
card many  of  them. 

Judgment  and  order  affirmed. 

We  concur:  McKinstry,  J.;  Morrison,  C.  J. 

I  concur  in  the  judgment:  Thornton,  J. 

(Ross,  J.,  being  disqualified,  took  no  part  in  this  decis- 
ion.) 
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DISSENTING  OPINION. 

December  18,  1873,  Wilson  and  Griffin  owned  portions  of 
be  Bancho  San  Pasqual.  That  day  they  made  a  deed  of 
artition  of  their  portions  of  the  rancho,  by  which  Wilson 
Bceived  tract  No.  2,  and  all  the  waters  upon  tract  No.  2  ex- 
Bpt  the  waters  of  the  **Tibbet  Springs,"  so-called,  which 
aters  were  to  remain  in  joint  ownership,  as  follows : 
"Reserving,  however,  unto  the  said  parties  the  ownership 
1  and  to  all  the  waters  of  the  Tibbet  Springs,  so-called;  said 
aters  to  be  developed  and  taken  out  at  a  point  at  or  above 
16  junction  of  said  springs,  near  where  th6  blue  granite 
idge  crops  out  on  the  eastern  bank,  distant  about  two  hun- 
red  yards  up  the  stream  from  a  point  in  the  arroyo  known 
3  the  Devil's  Gate,  said  waters  to  be  conducted,"  etc. 
Certain  lands  were  partitioned  to  Griffin  prior  to  March 
),  1874.  Defendant  S.  G.  O.  G.  Association  purchased  of 
riffin  his  interest  in  the  land  and  water  rights. 
On  the  20th  March,  1874,  Wilson  and  the  S.  G.  O.  G.  As- 
)ciation  made  an  agreement  in  writing  referring  to  the  use 
I  the  waters  of  the  ** Tibbet  Springs,"  providing  for  a  divis- 
n  of  the  use  by  time  instead  of  by  quantity,  and  referring 
» the  possible  occasion  for  constructing  a  submerged  dam. 
In  1875  plaintiff  acquired  the  right  of  Wilson.  B.  D.  Wil- 
m  was  President  of  plaintiff  from  June,  1875,  to  1878.  The 
ial  occurred  September,  1879. 

The  only  question  between  the  plaintiff  and  defendant  is 
;  to  the  identity  of  certain  springs,  referred  to  in  the  deed 
'  partition  as  the  Tibbet  Springs;  the  plaintiff  contending 
lat  the  name  Tibbet  Springs,  as  therein  used,  designates 
ily  such  springs  as  are  situated  on  the  eastern  bank  of  the 
rroyo  Seco.  On  the  other  hand,  the  defendants  claim  that 
ibbet  Springs  include  not  only  the  springs  on  the  eastern 
ink  of  the  arroyo,  but  also  the  springs  in  the  bed  of  the 
Toyo  and  on  the  western  bank  of  the  arroyo,  where  are  the 
wrings  and  waters  in  controversy. 

After  hearing  the  testimony,  the  Court  below  found,  among 
her  facts,  the  following : 

Situated  upon  said  tract  No.  2,  there  are  and  were  at  the 
ecution  of  the  partition  deed,  certain  springs  known  as 
e  Tibbet  Springs,  which  are  and  at  all  times  were  situated 
I  the  easterly  bank  of  the  Arroyo  Seco;  also  certain  other 
rings  now  and  for  several  years  prior  to  the  commence- 
Bnt  of  this  action  known  as  the  Ivy  Springs,  on  said  tract 
3.  2,  on  the  westerly  bank  of  said  arroyo,  and  in  the  bed 
the  arroyo,  on  the  westerly  side  thereof.  At  the  time  of 
e  execution  of  said  partition  deed  there  flowed  and  still 
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flows  from  said  springs  on  the  easterly  bank  of  said  arroyo, 
known  as  the  Tibbet  Springs,  two  streams  of  water  which 
came  and  still  come  to  a  junction  near  where  a  blue  granite 
ledge  crops  out  on  the  eastern  bank  of  the  Arroyo  Seco,  dis- 
tant a  little  over  two  hundred  yards  up  the  stream  from  a 
point  in  the  arroyo  known  as  the  Deyii's  Gate.  The  waters 
of  the  said  Ivy  bprings  then  flowed  and  still  flow  down  the 
said  arroyo  on  the  westerly  side  thereof,  and  did  not  then, 
and  do  not  now,  form  a  junction  with  any  waters  at  or  near 
where  the  blue  granite  ledge  cro^s  out  on  the  eastern  bank 
of  the  arroyo,  or  at  any  otiher  point  on  the  easterly  side  of 
said  arroyo.  The  springs,  at  the  time  of  the  execution  of 
the  partition  deed,  and  since,  known  as  the  Tibbet  Springs, 
are  the  springs  then  and  still  rising  on  the  east  bank  of  tiie 
arroyo,  and  did  not  then  include  and  never  have  included 
any  spring  or  water  rising  on  the  westerly  bank  of  tiie 
arroyo,  or  in  the  bed  of  tne  arroyo  on  the  westerly  side 
thereof. 

The  question  for  us  to  determine  is,  whether  the  foregoing 
findings  are  sustained  by  the  evidence. 

The  evidence  is  in  substance  as  follows: 

In  1866,  Wilson  and  Griffin,  joint  owners,  gave  the  name 
of  Tibbet  Springs  to  all  the  springs,  including  those  on  the 
east,  those  in  the  bed  of  the  arroyo,  and  those  on  the  west, 
the  name  being  given  from  a  man  named  Tibbets  who  had 
lived  near  there.  The  name  Tibbet  Springs  was  intended  to 
include  those  marked  hj  plaintiff's  map  as  Iv^  Springs. 
When  the  deed  of  partition  was  under  negotiation,  GrimB 
had  bargained  for  a  conveyance  of  his  interest  to  T.  F.  Croft 
(who  was  acting  in  that  regard  for  the  defendant  association), 
and  Croft,  as  a  part  of  the  negotiation,  asked  Wilson  to  point 
out  the  Tibbet  Springs  and  indicate  what  waters  were  in- 
tended to  be  included  under  that  name.  Wilson  took  Croft 
upon  the  ground  and  pointed  out  the  different  groups,  those 
on  the  east,  those  in  tne  bed  of  the  arroyo,  and  those  on  the 
west,  and  said  they  all  constituted  the  Tibbet  Springs,  and 
were  included  in  the  agreement  to  be  used  in  common.  The 
deed  of  partition  was  made  with  that  understanding.  Sub- 
sequently, and  while  he  was  the  joint  owner,  Wilson  recog- 
nized the  right  of  the  association  to  one-half  of  the  watar 
from  all  the  springs,  and  with  his  knowledge  it  constructed 
a  ditch  which  joined  the  waters  from  the  western  springs  with 
that  from  the  others.  There  is  no  evidence  that  at  the  time 
of  executing  the  deed  of  partition,  or  before,  Wilson  under- 
stood that  the  springs  were  not  included  with  the  others  un- 
der the  general  name  of  Tibbet  Springs;  neither  is  there 
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ly  evidence  that  at  that  time  the  western  springs  were  i 

aown  as  or  called  the  Ivy  Springs.     One  witness  speaks  of 

lem  as  having  been  called  ivy  Springs  about  a  year  after 

le  partition    deed;    others   say   they   received   the   name 

om  a  man  named  Ivy  who  had  a  bee  ranch  near  them  in 

576,  more  than  two  years  after  the  deed;  others  still,  who 

ive  known  the  waters  for  many  years,  never  heard  the  name 

7  Springs  applied  to  them  until  this  controversy  arose.  ■ 

be  Court  did  not  find  that  at  the  date  of  the  partition  deed  ! 

e  western  springs  were  known  by  Wilson  or  any  other  per-  ] 

m  as  the  Ivy  Springs;  the  finding  upon  that  point  is,  "now,  ^ 

id  for  several  years  prior  to  the  commencement  of  this  ac-  ^ 

)n,  known  as  the  Ivy  Springs."    The  action  having  been         '  | 

mmenced  May  14,  1879,  at  least  three  years,  perhaps  four, 

fty  have  elapsed  after  the  name  Ivy  Springs  began  to  be  r 

Slied,  and  yet  at  least  a  year  have  elapsed  after  the  deed  * 

)re  the  use  of  the  name.  ' 

By  the  terms  of  the  partition  deed,  "said  waters  to  be  de- 
loped  and  taken  out  at  or  above  the  junction  of  said  springs 
ar  where  the  blue  granite  ledge  crops  out  on  the  eastern 

nk,  distant  about  two  hundred  yards  up  the  stream  from  a  ^i 

>int  in  the  arroyo  known  as  the  Devil's  Gate." 
Testimony  oflfered  by  plaintiflf  is  to  the  effect  that  the 

iters  from  the  western  springs  do  not  join  the  waters  from  i 

e  eastern  springs  except  at  a  point  below  the  blue  granite 
Ige,  and  plaintiff  claims  that  therefore  the  calls  of  the  deed 
e  certain  and  cannot  be  varied  by  parol  evidence  to  show  i 

at  Wilson  intended  any  other  than  as  specified  in  the  deed.  » 

le  testimony  offered  by  defendant,  however,  is  that  in  1873 
d  1874  the  winters  from  all  the  springs  joined  above  the 
ae  granite  ledge,  the  old  channels  being  still  visible,  and 
at  since  then  floods  have  changed  the  channels  so  that  the 
ning  is  below  the  blue  granite  ledge.  It  was  therefore 
mpetent  to  prove  by  parol  that  Wilson  intended  to  em- 
ace  all-  the  springs  under  the  general  name  of  Tibbet 
rings. 

rhere  is  no  conflict  in  the  evidence  that  Wilson  understood 
it  the  name  Tibbet  Springs  included  all  the  springs  from 
5  east  to  the  west  bank  of  the  arroyo;  that  he  intended  to 
i  did  vest  in  the  defendant's  grantor  a  right  to  the  use  of 
e-half  of  the  waters  of  all  the  springs,  and  that  the  name 
f  Springs  was  not  known  at  the  date  of  the  transaction, 
rhe  finding  of  the  Court  that  the  Tibbet  Springs  included 
ly  the  springs  on  the  eastern  bank  of  the  arroyo  is  not 
pported  by  the  evidence,  and  we  think  that  the  judgment 
3uld  therefore  be  reversed:  Myrick,  J.,  McKee,  J. 


I 
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In  Bank. 


[Filed  June  17,  1881.] 

No.  10,584. 

PEOPLE,  Eespondent, 

vs. 

CHUNG  AH  CHUE,  Appeulant. 

CBiioNAii  Law — Bkpobteb's  Notes — Witnesses—  Defendant  EimTLKD  to 
BE  Conpbonted  with  WITNESSES.  The  reporter's  notes  of  teslimony 
given  by  a  witness  upop  the  trial  of  a  former  indictment  against  the 
defendant  for  the  .same  offense — which  indictment  had  been  sabse* 
qnently  set  aside — the  witness  being  without  the  Stale,  are  not  admisfir 
ible  against  the  defendant  on  the  trial  of  a  second  indictment  for  the 
same  offense.  A  defendant  in  a  criminal  case  is  ent;itled  to  be  con> 
fronted  with  the  witnesses  against  him,  in  the  presence  of  the  Comt 
in  which  the  action  is  being  tried,  except  in  the  instances  specified  in 
Section  686  of  the  Penal  Code. 

Appeal  from  Superior  Court,  San  Francisco. 

N.  S.  Wirt,  for  appellant. 
Attorney-General  Hart,  for  respondent. 

McKiNSTRY,  J.,  delivered  the  opinion  of  the  Court: 
Indictment  for  larceny.  The  defendant  had  preyiouslj 
been  indicted  for  the  larceny  of  the  same  property,  tried, 
found  guilty,  a  new  trial  granted,  and  the  indictment  dis- 
missed. On  the  trial  of  the  present  indictment  the  prose- 
cution was  permitted  to  introduce,  against  the  objections  of 
defendant,  the  reporter's  notes  of  the  testimony  of  Manuel 
de  Arena,  a  witness  at  the  trial  of  the  first  indictment— evi- 
dence being  given  that  Arena  was  without  the  State. 

The  Court  erred  in  permitting  the  reporter's  notes  to  be 
read  in  evidence.  It  is  provided  by  Section  1870  of  the 
Code  of  Civil  Procedure  (subdivision  8)  that,  at  a  trial,  mfff 
be  given  in  evidence  '*  the  testimony  of  a  witness  deceased, 
or  out  of  the  jurisdiction,  or  unable  to  testify,  given  in  a 
former  action  between  the  same  parties,  relating  to  the  same 
matter."  The  Penal  Code— Section  1102— provides:  "The 
rules  of  evidence  in  civil  actions  are  applicaole  also  to  crim- 
inal actions  except  as  otherwise  provided  in  this  Code." 
Section  686  of  the  Penal  Code,  under  the  head  "Rights of 
a  defendant  in  a  criminal  action,"  declares:  "In  a  cnminal 
action  the  defendant  is  entitled  *  *  *  *  3.  To  pro- 
duce witnesses  on  his  behalf,  and  to  be  confronted  with  the 
witnesses  against  Jiim,  in  the  presence  of  the  Court,  except 
that  where  the  charge  has  been  preliminarily  examined  be- 


The  Pacific  Coast  Law  Journal. 


701 


re  a  committing  magistrate  and  the  testimony  taken  down 
question  and  answer  in  the  presence  of  the  defen(Jant, 
10  has,  either  in  person  or  by  counsel,  cross-examined  or 
d  an  opportunity  to  cross-examine  the  witness;  or  where 
e  testimony  of  a  witness  on  the  part  of  the  people,  who  in 
able  to  give  security  for  his  appearance,  has  been  taken 
nditionally  in  the  like  manner  in  the  presence  of  the  de- 
]dant,  who  has,  either  in  person  or  by  counsel,  cross- 
amined  or  had  an  opportunity  to  cross-examine  the  witness, 
a  deposition  of  such  witness  may  be  read,  upon  it  being 
tisfactorUy  shown  to  the  Court  that  he  is  dead  or  insane, 
cannot  with  due  diligence  be  found  within  the  State." 
rhere  can  be  little  doubt  of  the  meaning  of  the  foregoing 
ation.  The  defendant  in  a  criminal  action  is  entitled  '*  to 
confronted  with  the  witnesses  against  him  in  the  presence 
the  Court" — that  is,  the  Court  in  which  **the  action"  m 
ing  tried — except  in  the  instances  specified. 
Devine's  case  (46  Cal.  48)  was  tried  in  the  District  Court 
[ore  the  Codes  took  effect,  and  it  does  not  appear  that  the 
ention  of  the  Supreme  Court  was  called  to  any  simiLtr 
)vision  in  the  former  Criminal  Practice  Act. 
Fudgment  and  order  reversed  and  cause  remanded  for  a 
¥  trial. 

iVeconcur :  Ross,  J.,  Sharpstein,  J.,  Morrison, C.  J.,  Thorn- 
1,  J. 


In  Bank. 


[Filed  June  18,  1881.] 

^    No.  7321. 

DTJNPHT  ET  AL.,  Petitionebs, 

vs. 

BELDEN,  Judge,  etc..  Respondent. 

DAjruB — Action  Pending — Appeal — Tbial.  After  a  judgment  agaiunr 
two  defendants  had,  on  appeal  by  one«  been  reversed  as  to  him  aud 
against  the  defendant  as  to  whom  it  stood  an  execution  had  been  issued, 
quashed,  and  an  appeal  taken  from  the  order  quashing  the  writ» 
plaintiff  filed  a  new  complaint  against  the  defendants,  to  which  tbf- 
latter  interposed  a  plea  of  the  pendency  of  the  first  action  as  a  bar, 
and  moved  the  cause  on  the  calendar  for  trial,  to  which  plaintiff  ob- 
jected:  Eeld^  that  mandamus  would  lie  to  compel  the  Court  below  k> 
proceed  to  the  trial  of  the  action  in  due  course. 

[andamus. 

►.  M.  DdmaSy  for  petitioners. 
,  (7.  Black,  for  respondent. 
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By  the  Court: 

The    case    was    sabmitted    on    a    stipulation    that   tiie 
statement  of  facts  set  forth  in  the  answer  is  true.    From 
this  it  appears  that  an  action  was  commenced  in  the  Eigh- 
teenth Judicial  District  Court  of  Santa  Clara  County,  by 
Edith  Nichols  against  William  Dunphy  and  Carmen  DuDphj, 
on  the  trial  of  which  a  verdict  was  found  against  both  de- 
fendants for  the  sum  of  five  thousand  dollars,  and  judgment 
was  rendered  thereon;  that  on  the  appeal,  by  William  Dun- 
phy alone,  the  judgment  of  the  District  Court  was  reversed; 
that  after  remittitur  was  filed  the  plaintiff  caused  an  exeon- 
tion  to  be  issued  out  of  the  District  Court  against  the  prop- 
erty of  the  defendant  Carmen  Dunphy,  and  oaused  the  same 
to  be  levied  upon  the  separate  property  of  the  said  Carmen, 
which  execution  was  afterwards,  on  motion  of  the  said  Car- 
men Dunphy,  quashed  by  the  Superior  Court  of  Santa  Clara 
County,  the  successor  of  said  District  Court;  that  the  plain-    j 
tiff  in  the  action  aforesaid  duly  appealed  from   the  order 
quashing  the  execution,  which  appeal  is  yet  undetermined;    | 
that  afterwards  the  said  Edith  Nichols  filed  **anew  com-    | 
plaint "  against  the  said  William  Dunphy  and  Carmen  Dun-    | 
phy;  that  on  the  10th  day  of  May,  1880,  the  defendants    ! 
named  in  said  new  complaint  filed  tlieir  answer  thereto  and    | 
pleaded  ''the  pendency  of  the  first  action  herein  described    i 
as  a  bar  to  the  second  complaint,"  and  moved  **  said  cause" 
on  the  calendar  against  the  objection  of  the  plaintiff. 

Had  the  answer,  herein,  shown  that  the  **  second  com- 
plaint "  was  an  amended  complaint  in  the  original  action,  we 
would  have  been  called  on  to  decide  whether  the  Court 
below  was  authorized,  in  the  exercise  of  a  wise  discretion, 
to  await  the  determination  by  this  Court  of  an  appeal  from 
an  order  made  in  the  same  action  which  would  or  might 
settle  the  material  questions  to  be  decided  at  the  final  hear- 
ing in  the  Superior  Court.  But,  as  the  case  is  now  presented 
here,  it  appears  that  the  issues  awaiting  trial  in  the  Court 
below  have  been  formed  in  a  new  and  independent  action 
to  the  complaint  in  which  a  plea  of  the  pendency  of  another 
action  has  oeen  interposed.  It  will  be  observed  that  it  is  no 
part  of  our  duty  now  to  decide  whether  or  not  the  plea  is  : 
maintainable.  In  Avery  vs.  Th&  Swpervor  Court  of  the  Cotintg 
of  Contra  Costa  (February  24,  1881),  it  was  held,  in  effect 
that  the  Superior  Court  had  no  power.to  stay  proceedings 
in  an  action  pending  therein  until  judgment  should  be  ren- 
dered in  a  certain  other  action  in  the  Circuit  Court  of  the 
United  States.  It  was  indeed  there  said  that  the  adjudica- 
tion in  the  Circuit  Court  could  not  affect  the  rights  of  the 
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parties  to  the  action  in  the  Superior  Court.  But  the  man- 
date directing  the  Superior  Court  to  proceed  to  a  trial  of  the 
actioD  did  not  depend  upon  the  fact  that  the  adjudication  of 
the  Circuit  Court  might  or  might  not  be  determinative  of 
any  question  involved  in  the  action  in  the  Superior  Court; 
since,  if  the  latter  Court  had  any  discretion  in  the  premises, 
it  did  Dot  exceed  its  jurisdiction  by  erroneously  su^iposing 
that  the  adjudication  of  the  Circuit  Court  might  settle  the 
rights  of  the  parties  before  it.  Mandamus  cannot  be  resort- 
ed to  for  the  purpose  of  controlling  the  discretion  of  a  Court 
or  officer.  Avery  vs.  The  Superior  Court  of  Contra  Costa 
County  therefore  necessarily  determined  that  the  Superior 
Court  had  no  power  or  discretion  to  refuse  to  try  the  action 
before  it  until  the  conclusion  of  the  action  in  the  Circuit 
Court  of  the  United  States.  We  can  discover  no  substan-  • 
tial  dijOference  between  an  order  staying  proceedings  in  an 
action  until  judgment  in  another  action  in  a  United  States 
Court  and  a  like  order  staying  proceedings  until  judgment 
in  a  separate  and  independent  action  in  another  State  Court. 
Let  the  writ  issue  commanding  Department  No.  1  of  the 
Superior  Court  of  the  County  of  Santa  Clara  to  proceed  to 
the  trial  of  the  action  in  due  course. 

DISSENTING  OPINIONS. 

I  dissent.*  I  think  that  the  case  of  Avery  vs.  Tlie  Superior 
Court  of  Contra  Costa  County  is  entirely  different  from  the 
case  before  us.     In  that  case  the  trial  was  postponed  until  a 
cause  pending  in  a  Court  of  a  different  jurisdiction,  the  Cir- 
cuit Court  of  the  United  States  for  California,  was  deter- 
mined.   Over  this  Court  last  named,  and  any  causes  pending 
in  it,  the  Fifteenth  District  Court  making  the  order  of  stay 
in  the  cause  above  referred  to,  had  no  control.     But  in  the 
case  before  us,  the  cause,  the  trial  of  which  is  stayed,  is  in 
the  same  Court,  and  that  Court  can  always  control  it  so  as  to 
bring  it  to  trial  at  any  time.    To  issue  the  writ  on  this  appli- 
cation would  control  the  discretion  vested  in  the  Court  by 
the  law.     The  decision  of  the  question  arising  on  the  appeal 
now  in  this  Court  may  determine  the  controversy  involved  in 
the  action  brought  in  October,  1879.     Certainly  the  Court 
below  is  invested  with  the  discretion  to  postpone  the  trial  of 
I  the  cause  last  named  until  the  former  appeal   is  determined 
I  in  this  Court,  thus  savinp^  expense  to  the  parties.     If  the 
|. party  appealing  should  fail  to  bring  on  the  hearing  on  this 
i.^peal  within  a  reasonable  time,  the  Court  would  and  should  - 
proceed  to  hear  the  cause,  and  no  doubt  would  do  so.     The 
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order'of  the  Court  below  merely  postpones  the  hearing  of 
the  cause,  but  it  is  in  the  power  of  the  Court  to  order  a  trial 
at  any  time,  and  no  doubt  it  would  do  so  on  a  showing  of 
facts  indicating  such  a  course  to  be  proper. 

I  think  that  the  writ  should  be  denied  and  the  proceedings 
dismissed:  Thornton,  J. 

Ijconcur  in  the  dissenting  opinion  of  Mr.  Justice  Thorn- 
ton: Morrison,  C.  J. 


Department  No.  1. 


[Filed  June  15,  188*1.] 
No.  7649. 

BUSS,  Petitioner, 

vs. 

SUPERIOR  COURT  OF  SANTA  CLARA  COUNTY. 

Prohibition — Injunction — Appkal — Bond — Stay  of  Pbocebdinob— Ornaoif 
OF  THE  SuPBEME  GouBT.  Prohibition  will  not  live  to  restrain  the  lover 
Court  from  proceeding  in  the  trinl  of  a  caiisef  pending  the  determin- 
ation of  an  appeal  from  an  order  refusing  to  dissolTe  a  temporary  in- 
junction issued  in  the  action.  In  contemplation  of  law,  an  injonction 
does  not  injure  a  party — his  rights  being  secured  by  the  injunction 
bond.  A  bond  to  stay  proceedings  up^on  appeal  from  an  order  refus- 
ing to  dissolve  an  injunctton,  does  not  prevent  the  Court  below  from 
proceeding  with  the  trial  of  the  action,  as  it  is  only  of  orderfl  or  jodg- 
ments  which  command  or  permit  some  act  to  be  done,  that  a  stoy  d 
proceedings  can  be  had,  and,  an  order  refusing  to  dissolve  an  injunc- 
tion is  not  of  that  character.  It  wiU  not  be  presumed  that  the  lower 
Court  will  disregard  an  opinion  of  the  Supreme  Court,  rendered  Id 
in  an  action  pending  before  such  lower  Court. 

M,  Lynch,  for  petitioner. 
Burt,  for  respondent. 

MoKee,  J.,  delivered  the  opinion  of  the  Court: 
This  is  an  application  for  a  writ  of  prohibition  to  forbid 
the  Superior  Court  of  Santa  Clara  County  from  proceeding 
further  in  an  action  against  the  petitioner  and  another  de- 
fendant, until  the  determination  by  this  Court  of  an  appeal 
from  an  order  made  by  the  Court  below  refusing  to  dissolve 
a  temporary  injunction  issued  in  the  action. 

The  action  was  brought  to  have  the  defendants  to  it  inter- 
plead with  each^other,  as  to  their  respective  rights  to  a  sum 
of  money,  which  the  plaintiff  in  the  action  admitted  that 
they  owed  to  one  or  other  of  them.     For  the  purpose  of  hav- 
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ingthe  rights  of  the  defendants  to  the  money  adjudged  by 
the  Court,  they  brought  the  money  into  Court,  and  had  a 
temporary  injunction  issued  to  restrain  the  defendants  from 
commencing  or  prosecuting  any  suit  against  them  on  account 
of  the  money.  The  action  was  tried  and  the  plaintiff  had 
judgment,  but,  on  appeal,  this  Court,  at  the  September  ses- 
sion, 1880,  reversed  the  judgment.  (See  Pfister'ys,  Wade^ 
Sept.  session,  1880.).  When  the  remittitur  was  filed  in  the 
lower  Court,  the  petitioner,  as  one  of  the  defendants,  moved 
to  dissolve  the  injunctidn,  which  was  denied,  and  he  appealed 
from  the  order  to  this  Court,  where  the  appeal  is  now  pending. 

In  contemplation  of  law  the  injunction  does  not  injure  the 
petitioner,  because  his  rights  to*  the  money  in  controversy 
between  him  and  his*  co-defendant  in  the  action  are  secured 
by  the  injunction  bond.  (Mei^ced  Company  vs.  Freniomt,  7 
Cal.  130.)  Yet  it  is  contended  on  his  behalf,  that  as  he 
obtained  a  stay  of  proceedings  by  giving  an  appeal  bond  of 
$1000,  on  his  appeal  from  the  order  refusing  to  dissolve  the 
injunction,  the  stay,  by  operation  of  law,  suspends  all  pro- 
ceedings in  the  lower  Court  until  the  determination  of  the 
appeal,  and  that  the  Court  below  is  exceeding  its  jurisdiction 
in  attempting  to  try  the  case.  But  it  is  only  of  orders  or 
judgments  which  command  or  permit  some  act  to  be  done 
that  a  stay  of  proceedings  can  be  had.  {Hicks  vs.  Michael, 
15  Cal.  109;  Merced  Company  vs.  Fremx)nt,  supra.)  The 
order  from  which  the  appeal  has  been  taken  is  not  of  that 
character.  Hence  the  stay  of  proceedings  has  not  the  legal 
effect  of  suspending  the  jurisdiction  of  the  Court  over  so 
much  of  the  action  as  is  not  affected  hj  the  order.  A  Court 
has  power  to  proceed  upon  any  matter  m  an  action  not  affect- 
ed by  the  order  appealed  from.     (Sec.  496,  C.  C.  P.) 

Although  the  Court  has  in  this  instance  denied  a  motion 
to  dissolve  the  temporary  injunction  issued  in  the  action 
before  it,  it  may,  on  a  final  hearing  of  the  case,  decide  that 
the  plaintiff's  were  not  entitled  to  it.  But  if  it  should  ulti- 
mately decide  otherwise  and  make  the  injunction  perpetual, 
the  petitioner,  as  defendant,  will  be  entitled  to  his  motion 
for  a  new  trial  or  to  an  appeal;  so  he  cannot  be  injured.  We 
cannot  suppose  that  the  Court  below  in  its  proceedings  will 
disregard  the  opinion  of  this  Court  already  rendered  in  the 
case.  At  all  events,  in  tEe  proceedings  taken  by  the  Court 
below  in  allowing  the  plaintiffs  to  file  an  amended  compljiint 
and  requiring  the  defendants  to  answer  it,  we  see  no  excess 
of  jurisdiction. 

Writ  denied. 

We  concur:  Boss,  J.,  McEanstry,  J. 
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Department  No.  2. 


[Filed  June  16,  1881.] 
No.  5793. 

PEOPLE  EX  REL.  HASTINGS,  Appellant, 

vs. 

JACKSON  ET  AL.,  Respondents. 

Land  Law — Patent — State  not  Injured  by  Pb&atubb  Issuance  of 
Patent — Survey — Location — Listing — Publication — ^Acr  of  Cox- 
GREss  July  23,  1866,  Quieting  Land  Titles — Intervening  Rioht— 
Power  of  United  States  t)FFicERS.  That  a  patent  had  been  pre- 
maturely issued  by  the  State,  i.  e.,  before  the  land  had  been  certilied 
over  by  the  United  States,  affords  no  ground  for  setting  it  aside  at  the 
suit  of  the  State,  after  the  certification,  inasmuch  as  the  patentee's 
location  intermediate  the  survey  and  certification  entitled  him  to  a 
patent  from  the  State,  upon  the  land  being  certified  over.  In  saeh 
case  the  State  cannot  complain  that  the  patent  had  been  prematurely 
issued.  The  validity  of  a  certificate)  of  location  or  patent  is  not  de- 
pendent upon  the  publication  of  a  notice  of  application  by  the  locate 
to  the  Register  of  the  Land  Office;  for  in  such  case  the  State  is  not 
prejudiced.  The  Act  of  Congress  of  July  23,  1866,  entitled  "  An  Act 
to  quiet  land  titles  in  California,'*  does  not  apply  to  valid  locations. 
A  valid  location  made  after  an  invalid  one  had  been  made  and  before 
the  passage  of  the  Act,  constitutes  an  intervening  right,  which  it  vs» 
not  the  intention  of  Congress  to  interfere  with.  A  location  cannot  be 
made  or  unsurveyed  land.  After  land  has  been  listed  to  the  State  bj 
the  United  States  the  officers  of  the  latter  have  no  further  control 
over  the  matter. 

Appeal  from  Seventh  District  Court,  Solano  Couniy. 

Wells  Jk  Lamont,  for  appellant. 
Wheaion  &  McKerina,  for  respondents. 

Sharpstein,  J.,  delivered  the  opinion  of  the  Court: 
Thomas,  to  whose  .interest  the  relator  has  succeeded,  at- 
tempted in  June  1853,  to  locate  a  school-land  warrant  upon 
the  land  in  controversy.  That  attempt  was  made  in  the  man- 
ner prescribed  by  the  Legislature,  but  was  ineffectual  be- 
cause the  land  was  then  unsurveyed,  and  not  subject  to  selec- 
tion. (Hastings  vs.  Jackson,  46  Cal.  234.)  On  the  first  of  the 
succeeding  October,  the  land  was  surveyed  by  the  Govern- 
ment of  the  United  States.  On  the  24th  of  December,  1853, 
"said  location  was  presented  to  the  Begister  of  the  United 
States  Land  OflSce  of  the  district  wherein  the  same  was  loca- 
ted, and  was  by  him  duly  accepted  and  approved.**  This  is 
characterized  mHastingsYS,  Jackson,  supra,  as  an  unauthorized 
proceeding,  which  no  law,  State  or  Federal  justified.  In 
Hastings  vs.  Devlin  (40  Cal.  358),  the  Court  said:  "We  know 
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of  no  statute  of  California  or  of  "the  United  States  authoriz- 
ing the  performance  of  the  acts  set  forth  in  the  certificate  of 
Gift,  Register  of  the  Land  Office  at  Benicia,  of  December 
24,  1853. "  It  was  accordingly  held  in  Hastings  vs.  Jackson, 
supra,  that  the  plaintiff  in  that  case,  who  is  the  relator  in  this 
proceeding,  bore  no  such  relations  to  the  property,  which 
was  the  same  in  that  case  as  in  this,  as  would  entitle  him  to 
call  in  question  the  title  of  the  defendants,  who  were  the 
same  in  that  case  as  in  this. 

In  February,  1857,  the  defendant  Jackson  located  two 
school  land  warrants  upon  the  land  and  obtained  a  patent  for 
it  from  the  State  in  March,  1863.  The  land  was  not  listed 
by  the  United  States  to  this  State  until  February,  1870.  In 
Septemper,  1871,  the  United  States  Land  Commissioner  can- 
celed Jackson's  location  and  sent  back  to  him  the  wari*ants 
which  he  had  located  on  the  land.  This  was  done  after  the 
land  had  been  listed  to  the  State,  and  the  Commissioner  had 
no  power  over  the  subject  after  that.  (Hastings  vs.  Jackson, 
iiipra.)  It  does  not  appear  that  anything  has  transpired 
since  the  commencement  of  the  action  of  Hastings  vs.  Jackson, 
fupra,  to  change  the  relations  which  then  existed  between 
those  parties,  or  to  materially  affect  their  rights  in  the  prem- 
ises. The  grounds  upon  which  the  plaintiff  in  that  case 
claimed  relief  are  those  upon  which  the  plaintiff  in  this  case 
claims  relief,  and  the  Court,  in  that  case,  passed  upon  all  the 
questions  involved  in  this,  except  that  it  declined  to  consider 
whether  the  State  could  avoid  its  conveyance  to  Jackson  be- 
cause the  land  was  not  listed  to  the  State  when  he  obtained 
the  patent  for  it,  or  because  no  notice  of  his  application  to 
locate  his  warrants  upon  the  land  was  published  as  required 
by  law,  for  the  reason  that  the  plaintiff  was  not  in  a  position 
to  raise  those  questions. 

A  point,  however,  is  raised  in  this  case  which  does  not  ap- 
pear to  have  been  before  considered,  i.  e.,  that  the  Act  of 
Congress  of  July  23,  1866,  entitled  **An  Act  to  quiet  land 
titles  in  California,"  made  Thomas'  premature  location  valid. 
The  argument,  as  we  understand  it,  is  that  neither  the  de- 
fendant nor  the  relator  had  acquired  the  title  to  the  land  prior 
to  the  passage  of  that  act,  and  that  the  equity  of  the  relator 
being  the  older  is  the  stronger. 

It  must  be  admitted,  we  think,  that  the  patent  to  Jackson 
was  prematurely  issued.  Section  2  of  the  Act  of  April  30, 
1857,  authorizes  the  issuance  of  a  patent  after  the  certifica- 
tion of  the  land  located  to  the  State.  Bat  we  cannot  see  how 
the  Staite  could  avoid  the  patent  on  that  ground.  After  the 
land  had  been  certified  over  to  the  State,  the  locator  was  en- 
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titled  to  a  patent  upon  the  presentation  of  a  register's  cer- 
.  tificate.  or  other  satisfactory  evidence  that  his  locatioD  had 
been  duly  made.  A  valid  location  might  have  been  made 
after  the  land  had  been  surveyed  by  the  United  States,  and 
before  the  land  was  certified  over  to  the  State.  That  is,  valid 
in  the  sense  that  if  after  the  location  was  made,  the  land  was 
certified  over  to  the  State,  thfe  locator  would  be  entitled  to  a 
patent.  As  between  him  and  the  State,  his  right  to  the  land 
was  fixed  by  a  location  upon  it  in  the  manner  prescribed  by 
the  laws  ot  the  State.  But  the  title  remained  in  the  United 
States  until  after  the  certification  of  the  land  over  to  the  State. 

Before  that  event  a  patent  from  the  State  would  not  convey 
the  title,  for  the  obvious  reason  that  the  State  had  none  to 
convey.  Still,  upon  a  valid  location,  made  after  the  survey, 
and  before  the  certification,  by  the  United  States,  the  locator 
was  in  a  position  to  demand  and  compel  the  issuance  of  & 
patent  whenever  the  land  so  located  should  be  certified  over 
to  the  State.  Therefore,  if  Jackson's  location  was  a  valid 
one,  and  no  patent  had  been  issued  to  him,  he  would  be  en- 
titled to  have  one  issued  to  him  now.  We  are,  therefore, 
unable  to  perceive  that  the  State  can  avoid  the  patent  here- 
tofore issued  on  the  ground  that  it  was  prematurely  issued. 

Aside  from  the  claim  that  the  relator  acquired  a  prior 
and  superior  right  to  that  of  Jackson  to  the  laud,  we  find  but 
one  other  objection  to  the  validity  of  his  location,  and  that 
is  that  no  notice  of  application  to  the  flegister  of  the  land 
office  for  a  certificate  of  lacation  was  published  as  the  law 
required  it  should  be. 

The  law  however  does  not  make  the  validity  of  the  certfi- 
cate  or  patent  dependent  upon  the  publication  of  that  notice, 
which  was  required  to  be  given  in  order  that  adverse  claim- 
ants might  be  heard  in  opposition  to  the  application,  if  they 
chose  to  be.  But  they  were  not  concluded  by  the  granting 
of  the  certificate,  with  or  without  notice.  The  State  certainlv 
was  in  no  way  prejudiced  by  the  failure  to  publish  such 
notice;  and  no  one  can  take  advantage  of  the  omission  with- 
out showing  that  he  was  in  some  way  prejudiced  by  it.  This 
objection  was  not  pressed  at  the  argument,,  and  does  not  ap- 
pear to  be  much  relied  on,  although  it  is  adverted  to  in  one 
of  the  briefs. 

The  point  upon  which  the  learned  counsel  for  the  relator 
mainly  rely  is  that  the  location  of  Jackson,  although  made 
after  the  survey  of  the  land  by  the  United  States,  was  equally 
invalid  with  that  of  Thomas',  which  was  made  before  said 
survey,  because  both,  were  made  before  the  land  had  been 
certified  by  the  United  States  over  to  the  State,  and  that 
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neither  .would  be  valid  except  for  the  Act  of  Congress  of 
July  23,  1866,  entitled  **  An  Act  to  quiet  land  titles  in  Cali- 
fornia," 

If  Jackson's  location  was  invalid,  Thomas  undoubtedly  has 
the  superior  right  to  the  land  under  that  Act.  But  we  are 
nnable  to  discover  that  Jackson's  location  was  invalid.  It 
was  not  made  until  after  the  land  had  been  surveyed,  and, 
as  we  understand  the  law,  a  valid  selection  and  location 
might  then  be  made,  and  the  person  making  it  be  entitled  to 
a  patent  from  the  State,  whenever  the  land  so  selected  and 
Ipcated  should  be  certified  over  to  the  State  by  the  United 
States.  If  this  view  of  the  law  be  correct,  it  necessarily 
follows  that  the  act  of  Congress  last  above  referred  to  cannot 
be  successfully  invoked  in  behalf  of  the  relator.  No  one  will 
maintain^  we  think,  that  that  act  could  be  so  constructed  as 
to  ajflfect  a  valid  location  made  prior  to  its  passage.  It  would 
cure  the  invalidity  of  Thomas'  location  if  no  intervening  right 
had  accrued  in  the  meantime.  But  a  valid  location  made 
between  the  date  of  Thomas'  location  and  the  passage  of  the 
act  would  constitute  an  intervening  right,  which  it  was 
clearly  not  the  intention  of  Congress  to  interfere  with. 

We  think  that  the  demurrer  to  the  complaint,  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  was  properly  sustained,  and  that  the  judg- 
ment should  be  affirmed. 

Judgment  affirmed. 

We  concur:  Morrison,  J.,  Thornton  J. 


Department  No.  1. 


[Filed  June  24,  1881.] 
No.  5160. 
t  YOXJNG,  Eespondent,  vs.  THOMPSON,  Appellant. 

Appiai.  Without  Mkbit — Pbaotici.     A  judgment  wiU  be  affirmed  where 
there  Ir  no  merit  in  the  appeal. 

Apeal  from  Twenty-second  District  Court,  Sonoma  County. 

Thomas  Presley,  for  appellant. 
Temple  (t  Johnson,  for  respondent. 

By  the  Court: 

Finding  no  merit  in  the  appeal  the  judgment  is  affirmed. 
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In  Bank. 


[Filed  June  16,  1^81.] 

No.  6619. 

DAVID  WEISSENBERG  et  al.,  Appellants, 

vs. 

B.  C.  TRUMAN  et  al.,  Respondents. 

Cemetery — Dedication — Deed — EsciTAii — Notice — City  of  Los  Anoblbb— 
Tbustees.  The  city  of  Lob  Angeles  had  power  to  convey  land  to 
trustees  for  bniial  purposes.  That  further  interments  are  not  had  in 
the  cemetery  does  not  show  that  the  purposes  of  the  trust  hare 
been  accomplished — it  appearing  that  bodies  remain  in  the  cemeteiy, 
the  protection  of  which  from  desecration  it  is  the  duty  of  the  trostea 
to  look  out  for.  A  recital  in  the  deed  that  the  grantor  had  fonnerlj 
dedicated  the  land  for  a  public  cemetery,  imparts  notice  of  the  fact 
that  the  land  had  been  dedicated  for  that  purpose.  The  city  of  Lo8 
Angeles,  by  yirtue  of  its  charter,  possesses  the  same  power  otct  iti 
lands  that  appertained  to  it  as  a  pueblo  under  the  Mexican  law. 

Appeal  from  the  SeventeeDth  District  Court,  Los  Angeles 
County* 

Olassdl,  Chapman  dt  Smith,  for  appellants. 
Brunson,  Eastman  &  Graves y  for  respondents. 

Morrison,  C.  J.,  delivered  the  opinion  of  the  Court: 

Plaintiffs  brought  this  action  of  eiectment  in  the  District 
Court  of  Los  Angeles  county  for  tne  recovery  of  a  certain 
tract  of  land  situate  in  the  city  of  Los  Angeles.  The  action 
was  tried  by  the  Court,  findings  were  filed  by  the  Judge,  and 
upon  such  findings  judgment  was  entered  in  favor  of  the  de- 
fendants. The  appeal  is  on  the  judgment  roll,  consisting  of 
the  complaint,  answer,  findings  and  judgment.  The  follow- 
ing are  the  findings  in  the  case : 

"  This  cause  was  duly  ti:ied  and  submitted  to  the  Court 
on  the  sixth  day  of  June,  1878,  a  jury  trial  having  been 
regularly  waived,  and  all  parties  being  present  by  counsel, 
and  the  evidence  and  pleadings  and  argument  having  been 
duly  heard  and  considered,  the  Court  now  makes  the  follow- 
ing findings  of  fact,  viz. : 

**  1.  The  lands  described  in  the  complaint  are  a  part  of 
the  Pueblo  lands  of  the  city  of  Los  Angeles,  and  have  been 
duly  patented  by  the  United  States  Government  to  the  au- 
thorities of  said  city. 

•*  2.  In  the  year  1857  the  authorities  of  said  city  set  apart 
the  lands  described  in  the  complaint  as  a  public  cemetery, 
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and  in  pursuance  of  said  action  caused  the  same  to  be  con- 
veyed by  a  good  and  sufficient  deed  to  three  trustees,  namely, 
N.  A.  Potter,  J.  S.  Mallard  (the  defendant)  and  Ralph  W. 
Emerson,  in  trust  for  the  public  use  and  for  the  purposes  of 
a  cemetery,  which  deed  has  never  been  recorded. 

"  3.  Thereafter  said  tract  was  used  for  cemetery  purposes, 
and  bodies  were  interred  there  until  the  year  1861,  when  the 
City  Council  resolved  to  discontinue  said  cemetery  and  to 
remove  the  bodies  already  interred  there  to  another  place, 
since  which  time  no  further  interments  have  taken  place  in 
said  grounds.  A  number  of  the  bodies  were  removed  and 
some  still  remain  there  interred. 

"4.  On  the  fourteenth  of  November,  1870,  the  city  of 
Los  Angeles,  for  a  valuable  consideration,  made  a  deed  of 
quit  claim  to  said  tract  to  one  T.  A.  Sanchez,  describing  the 

§  remises  in  said  deed  as  a  '  ten-acre  tract  of  land  formerly 
edicated  by  the  city,  of  Los  Angeles  for  a  public  cemetery 
bounded  by  the  homestead  tract  of  J.  S.  Mallard  and  wife, 
and  situated  between  Pico  and  Sixth  streets;  the  same  being 
the  premises  particularly  described  in  the  complaint  as 
amended.'  That  this  is  the  deed  that  was  mentioned  in  and 
confirmed  by  the  Act  of  February  18,  1872  (Laws  of  1871-2, 
page  93),  and  that  plaintiffs  have  duly  succeeded  to  the  title 
of  said  Sanchez  through  mense  conveyances  before  the  com- 
mencement of  this  suit;  that  Isaac  Slessinger,  jiow  deceased, 
was,  under  said  Sanchez  title,  a  tenant  in  common  with 

Slaintiffs  ^except  Cohn)  and  that  plaintiff,  B.  Cohn,  is  his 
nly  appointed,  qualified  and  acting  administrator. 

"5.  That  defendants  were,  at  the  commencement  of  this 
action,  and  are  now  in  possession  of  the  premises  in  contro- 
versy, except  the  defendant  Nichols,  who  is  not,  and  has  not 
been  in  possession  of  any  part  thereof;  that  defendant  Truman 
holds  under  defendant  Mallard,  who  conveyed  a  portion  of 
the  premises  to  the  former  in  the  year  1876. 

"6.  That  neither  of  said  defendants  have  held  adverse 
possession  of  said  premises  for  more  than  five  years  at  any 
time  before  the  commencemefit  of  this  action. 

"7.  That  plaintiffs  were  purchasers  under  Sanchez  for  a 
valuable  consideration  by  them  paid;  and  at  the  time  of  .pur- 
chasing and  recording  their  deeds  did  not  have  actual  notice 
of  the  deed  formerly  made  by  the  city  of  Los  Angeles  to  the 
trustees.  Potter,  Mallard  and  Emerson;  but  did  know  that  the 
premises  had  been  dedicated  and  used  as  a  cemetery; and  they 
had  notice  of  facts  sufficient  to  put  them  upon  inquiry  as  to 
the  true  state  of  the  title. 

"From  these  findings  the  conclusion  of  the  Court  is,  that 
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the  legal  title  to  the  premises  in  controversy  is  vested  in 
Potter,  Mallard  and  Emerson,  and  not  in  the  plaintiffs. 

*;That  the  effect  of  the  Act  of  February  13,  1872  (see 
finding  4),  was  merely  to  confirm  to  Sanchez  such  title  ad  the 
city  had  to  convey  at  the  time  the  deed  was  made  to  him; 
that  the  city  had  at  the  time  no  title,  and  therefore  conveyed 
none.  And  it  results  that  judgment  should  be  entered  in 
favor  of  defendants,  dismissing  the  action  and  for  costs: and 
it  is  so  ordered." 

It  is  contended,  on  behalf  of  the  appellants,  that  the  deed 
of  trust  from  the  City  of  Los  Angeles  to  Mallard  and  his 
associates  was  ultra  vires,  and  therefore  void. 

By  the  act  to  incorporate  the  city  of  Los  Angeles,  passed 
April  4,  1850,  it  is  provided  that  "  The  corporation  created 
by  this  act  shall  succeed  to  all  the  rights,  claims  and  powers 
of  the  Pueblo  de  Los  Angeles,  in  regard  to  property,  and 
shall  be  subject  to  all  the  liabilities  incurred,  and  obligations 
created,  by  the  ayuntamiento  of  said  Pueblo." 

That  such  a  conveyance  by  the  Pueblo  would  have  been 

food,  we  have  no  doubt.  (llart  vs.  Burnett,  15  Cal.  542; 
^ayne  and  Dewey  vs.  Treadivell,  16  Cal.  221;  Scott  vs.  Dyer 
et  al.  54  Cal.  430.)  And  the  city  of  Los  Angeles  by  virtue 
of  the  authority  conferred  upon  it  by  its  charter,  possessed 
the  same  power  over  its  lands  that  appertained  to  it  as  a 
pueblo  under  the  Mexican  law. 

Indeed  it  was  eminently  fit  and  proper  that  a  cemetery 
should  be  established  by  the  city  for  the  interment  of  ite 
dead,  and  that  such  cemetery  should  be  placed  in  the  posses- 
sion and  under  the  control  of  suitable  trustees,  who  were 
willing  to  devote  the  time  and  trouble  necessary  to  its  proper 
management.  We  can  see  no  objection  to  the  deed  of  trust 
mentioned  in  the  second  finding  of  the  Court,  and  it  vested 
the  legal  title  to  the  land  in  the  trustees  for  the  purposes  of 
the  trust. 

It  is  claimed,  however,  that  the  purposes  of  the  trust  have 
been  fully  accomplished,  and  that  the  public  use  for  which 
the  dedication  was  made  and  accepted  has  long  since  ceased. 
But  the  findings  do  not  sustain  this  conclusion.  It  is  true 
that^the  cemetery  is  no  longer  used  for  the  interment  of  the 
dead,  but  the  findings  show  that  some  of  the  bodieis  still 
remain  interred  therein. 

It  is  the  right  and  duty  of  the  trustees  to  protect  those 
bodies  from  unlawful  desecration,  and  it  is  their  right  to 
hold  the  property  in  order  that  that  duty  may  be  properly 
performed. 

The  next  point  made  is,  that  plaintiffs  had  no  notice  cA  the 
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dedication.  But  is  perfectly  apparent  that  the  deed  from 
the  city,  under  which  plaintiflFs  claim  title,  gave  them  suffi- 
cient legal  notice  of  that  fact. 

Finding  four  is :  That  *'On  the  14th  day  of  November, 
1870,  the  city  of  Los  Angeles,  for  a  valuable  consideration^ 
made  a  deed  of  quit-claim  to  said  tract  to  one  T.  A.  Sanchez, 
describing  the  premises  in  said  deed  as  ther  •  ten-acre  tract 
of  land  formerly  dedicated  bv  the  city  of  Los  Angeles  for 
a  public  cemetery,  bounded,  "  etc.  This  deed  ipiparted  no- 
tice of  the  fact  that  a  dedication  of  the  land  had  been  made 
bvthe  city,  for  a  specific  purpose,  and  the  property  had  been 
used  for  that  purpose,  as  was  apparent  from  the  fact  that 
there  were  graves  there  at  the  time  Sanchez  took  his  deed. 
If,  therefore,  the  deed  from  the  city  to  Mallard  and  others 
had  been  recorded,  the  notice  of  the  dedication  would  not 
have  been  more  complete.  We  are  of  the  opinion  that  the 
deed  from  the  city  of  Los  Angeles  to  Mallard  and  his  asso- 
ciates, passed  the  legal  title,  and,  that  the  trust  thereby 
created  is  still  in  force,  or  was  at  the  time  the  suit  was  tried. 

It  will  be  time  enough  for  the  city  or  its  subsequent 
grantees,  to  assert  title  to  the  premises,  after  the  bodies  now 
lying  in  the  cemetery  have  oeen  decorously  removed  to 
anotner  resting  place,  and  the  purposes  of  the  trusl  have 
folly  terminated. 

Judgment  affirmed. 

We  concur:  Boss,  J.,  Myrick,  J. 

I  concur  in  the  judgment:  McKinstry.  J. 

DISSENTING    OPINIONS. 

I  dissent.  It  is  not  claimed  on  behalf  of  respondents  that 
the  sale  and  conveyance  by  the  City  of  Los  Angeles  to  the 
appellants,  would  not  have  been  valid  if  the  premises  had 
not  been  previously  conveyed  to  the  respondents.  -The  deed 
under  which  they  claim,  according  to  the  findings  of  the 
CJourt,  had  not  been  recorded,  and  the  appellants  had  not 
actual  notice  of  its  existence  at  the  time  of  their  purchase; 
but  they  knew  that  the  premises  had  been  dedicated  as  a  ceme- 
tery, which  is  not  material  unless  the  mere  fact  of  ^uch  dedica- 
tion rendered  a  subsequent  conveyance  by  the  city  void,  which 
is  not  claimed. 

The  subsequent  finding  that  the  appellants  ''had  notice  of 
facts  sufficient  to  put  them  upon  inquirv  as  to  the  true  state 
of  the  title,"  is  neither  a  finding  of  the  ultimate  fact  of  notice 
or  of  facts  from  which  that  fact  is  legally  inferable.  It  is  not 
found  that  appellants,  having  notice  of  facts  sufficient  to  put 
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them  npon  inauir^,  did  not  make  and  prosecate  that  inqniiy 
with  reasonable  diligence  and  unavailingly.  In  the  absence 
of  such  a  finding,  the  finding  that  they  had  notice  of  facts 
sufficient  to  put  them  upon  inquiry,  is  not  the  equivalent  of 
of  a  finding  that  they  had  actual  notice  of  the  prior  convey- 
ance. 

If  the  plaintiffs  had  notice  sufficient  to  put  them  upon  in- 
quiry as  to  the  existence  of  the  unrecorded  deed,  and  De- 
lected to  make  any  inquiiT  or  to  prosecute  it  with  reasonable 
diligence,  the  Court  should  have  found  that  they  had  actual 
notice.  Instead  of  which,  it  found  that  they  did  not  have 
actual  notice,  which  is  a  direct  finding  in  their  favor  npon 
that  issue.  If  the  Court  likewise  found  that  they  did  hare 
actual  notice,  or  found  facts  from  which  it  is  necessarily  in- 
ferable that  they  did,  then  the  findings  upon  that  question 
are  contradictory,  and  the  judgment  should  be  reversed  on 
that  ground. 

It  IS  unnecessary  to  inquire  whether  the  evidence  would 
have  justified  a  finding  that  the  plaintiffs  bad  actual  notice 
of  the  unrecorded  deed.  It  is  not  the  province  of  this  Court 
to  supply  findings  of  fact.  If  the  findings  do  not  support 
the  juagment  it  must  be  reversed  without  reference  to  the 
evidence.  The  jurisdiction  to  find  a  fact  from  the  evidence 
has  not  been  conferred  upon  this  Court. 

But  if  the  finding  as  to  notice  was  sufficient,  would  it 
necessarily  affect  the  plaintiffs'  title?  The  Court  found  that 
in  the  year  1857  the  city  conveyed  the  premises  to  three 
trustees,  one  of  whom  is  a  defendant  herein,  "in  trust  for 
the  public  use  and  for  the  purpose  of  a  cemetery."  And 
further  found  that  in  1861 — twenty  years  ago — "  the  City 
Council  resolved  to  discontinue  said  cemetery  and  to  remove 
the  bodies  already  buried  there  to  another  place;  since  such 
time  no  further  interments  have  taken  place  in  said  grounds. 
A  number  of  bodies  were  removed  and  some  still  remain 
there  interred." 

It  may  be  safely  assumed,  upon  abundant  authority,  that 
the  city  of  Los  Angeles,  with  the  sanction  of  the  Legislatore, 
could  legally  discontinue  the  use  of  said  premises  for  burial 
purposes.  (Wi7idt  vs.  The  G.  R.  Church,  4  Sandf.  Ch.,  471; 
BrooMyyi  P.  (7.  vs.  Armstrong,  3  Lansing,  429;  Kincaid*8  Ap- 
peal, 66  Pa.  411;  Mayor  of  N.  Y.  vs.  Slack,  3  Wheeler's  Or. 
Cases,  237.)  The  city  did  discontinue  the  use  of  said  prem- 
ises for  such  purposes,  and  sold  the  land  to  plaintiffs'  grantor, 
and  the  Legislature  confirmed  said  sale.  (Laws  of  1871-2, 
p.  93.)  Thereupon  the  title  held  by  the  trustees  for  a  public 
use  reverted  to  the  city.     When  the  public  use  for  which  the 
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trosdi  was  created  ceased,  the  trust  terminated  and  the  title 
reverted  to  the  trustor. 

It  is  not  now  necessary  to  consider  how  this  might  affect 
those  who  have  friends  or  relations  buried  there.  They  are 
not  before  us.  But  their  rights,  whatever  they  may  be,  can- 
not be  aflfected  by  the  mere  conveyance  of  the  land  to  the 
plaintiffs.  The  rights  of  survivors  are  not  changed  by  the 
mere  transfer  of  title.  "The  payment  of  fees  and  charges 
to  the  corporation  or  its  officers,  upon  interments,  gives  no 
title  to  the  land  occupied  by  the  body  interred.  It  confers 
the  privilege  of  sepulture  for  such  bodv,  in  the  mode  .used 
and  permitted  by  the  corporation;  and  the  right  to  have  the 
same  remain  undisturbed,  so  long  as  the  cemetery  shall  con- 
tinue to  be  used  as  such,  and  so  long  also,  if  its  use  continue, 
as  such  remains  shall  require  for  entire  decomposition;  and 
also  the  right,  in  case  the  cemetery  shall  be  sold  for  secular 
puiposes,  to  have  such  remains  removed  and  properly  de- 
posited in  a  new  place  of  sepulture."  {Windt  vs.  (r.  i?. 
ChuTch,  4  Sandf.  Ch.,  474.)  This  is  quoted  and  approved  by 
Sharswood,  J.,  in  Kincaid's  Appeal,  66  Pa.  411. 

If  the  views  above  expressed  upon  either  point  be  correct 
it  follows  that  the  judgment  should  be  reversed :  Sharpstein, 
J.,  Thornton,  J. 

When  the  estate  of  a  cestui  que  has  passed  to  a  trustee 
subject  to  the  trust,  the  former  becomes  seized  of  his  first 
estate  upon  satisfaction  of  the  trust,  and  having  the  right  of 
entry  therein,  he  is  entitled  to  maintain  ejectment  against 
the  trustee. 

The  pui*pose  for  which  the  trust  was  created  being  satisfied, 
the  trust  no  longer  exists;  the  trust  estate  has  ended  (Section 
871,  C.  C),  and  the  functions  of  the  trustee  have  ceased,  and 
although  the  legal  title  may  remain  in  him,  it  is  but  a  barren 
title,  unaccompanied  with  the  right  of  possession  against  the 
person  entitled  to  the  estate.  He  cannot  avail  himself  of  it 
to  maintain  or  defend  an  action  of  ejectment  between  the 
ce^ui  que  trust  and  himself;  he  holds  the  title  simply  for  the 
purpose  of  reconveying  it  to  the  person  entitled  to  the  es- 
tate. The  law  makes  it  his  duty  to  reconvey.  (Section 
1109,  C.  C.)  A  Court  of  equity,  if  called  upon,  will  com- 
pel him  to  reconvey,  and  a  Court  of  law,  in  an  action  of 
ejectment  between  him  and  his  cestui  que  trust,  or  the  person 
entitled  to  the  estate,  will  presume  that  he  has  reconveyed. 

In  Lade  vs.  Holford^  Lord  Mansfield  said  that,  when  trus- 
tees ought  to  convey  to  the  beneficial  owner,  he  would  leave 
it  to  the  jury  to  presume  where  such  presumption  might  rea- 
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sonably  be  made,  that  they  had  conveyed  accordingly,  in 
order  to  prevent  a  just  title  from  being  defeated  by  a  matter 
of  form.  In  Hopkins  vs.  Ward^  6  Munf .  38,  it  was  held  that 
a  cestui  que  trust,  after  the  purposes  of  the  deed  had  been 
satisfied,  may  maintain  ejectment  upon  a  demise  in  his  own 
name,  although  the  legal  estate  is  still  in  the  trustee;  and  in 
French  vs.  Edwards.  21  Wall.  147,  it  was  held  that  the  eject- 
ment would  lie  to  recover  the  possession  of  land,  where  it  was 
held  after  the  use  had  been  determined. 

As  the  trustees  were  entitled  to  the  possession  of  the  land 
only  for  the  purpose  of  the  trust,  that  right  ended  when  the 
trust  ended  by  the  discontinuance  of  the  cemetery.  There- 
after their  possession  could  only  be  continued  for  their  own 
private  purposes,  and  as  those  were  not  founded  upon  any  right 
or  estate  paramount  to  that  of  their  cestui  que  trust,  the  Court 
below  should  have  adjudged  the  plaintiff  entitled  to  the 
possession,  and  rendered  judgment  accordingly.  I  therefore 
think  the  judgment  of  the  Court  below  should  be  reversed. 

McEee,  J. 


Department  No.  2. 


[Filed  May  27,  1881.1 

No.  7500. 

C0ULTHUB8T,  Appellant, 

vs. 
COULTHURST,  Respondent. 

Practice — Cboss-complaint — ^Divobcb — Plbadino — Bksidencx — ^Mabbiaoi. 
A  cross-complaint,  like  a  complaint,  must,  in  itself,  contain  all  the 
facts  requisite  to  entitle  the  defendant  to  affirmative  relief;  defectt  in 
it  cannot  be  helped  by  the  averments  of  any  other  pleading  in  the 
action.  Marriage  and  residence  within  the  State  for  a  period  of  six 
months,  next  preceding  the  commencement  of  the  action,  are  indispen- 
sable facts  in  a  complaint  for  divorce. 

Appeal  from  Superior  Court,  Lassen  County. 

Spencer  &  McCluskey,  for  appellant. 
U.  M,  Barstow,  for  respondent. 

Morrison,  C.  J.,  delivered  the  opinion  of  the  Court; 

Plaintiff  brought  suit  against  the  defendant,  in  the  Sap«- 
rior  Court  of  Lassen  County,  praying  that  the  bonds  of 
marriage  existing  between  defendant  and  himself  might  be 
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dissohed,  and  the  defendant  filed  her  answer,  denying  the 
existence  of  any  of  the  causes  for  divorce  set  forth  in  the 
complaint,  and  also,  by  way  of  cross-complaint,  averring 
extreme  cruelty  on  the  Dart  of  the  plaintiff,  and  praying  that 
the  Court  mignt  grant  ner  a  decree  of  divorce.  The  ease 
resulted  in  a  decree  granting  the  defendant's  prayer,  and 
from  that  decree  plaintiff  prosecutes  this  appeal. 

By  Section  442,  C.  C.  P.,  it  is  provided  that  "whenever 
the  defendant  seeks  affirmative  relief  against  any  party, 
relating  to  or  depending  upon  the  contract  or  transaction 
upon  which  the  action  was  brought,  or  affecting  the  property 
to  which  the  action  relates,  he  may,  in  addition  to  his 
answer,  file  at  the  same  time,  or  bv  permission  of  the  Court 
subsequently,  a  cross-complaint.'  The  defendant,  in  this 
case,  after  denying  the  charges  contained  in  the  complaint, 
proceeded  as  follows:  "And  defendant,  as  recriminating 
matter  against  said  plaintiff,  and  in  bar  of  his  cause  of 
divorce,  and  as  a  cross-complaint  herein  alleges :  That  on  or 
about  the  month  of  November,  1872,  plaintiff  treated  defend- 
ant with  extreme  cruelty,"  etc.,  proceeding  to  enumerate  the 
acts  of  cruelty  complained  of. 

It  is  claimed  on  this  appeal  that  the  defendant's  cross- 
complaint  was  totally  defective,  for  the  reason  that  it  con- 
tained no  averment  of  marriage  or  residence  for  the  period 
of  six  months  within  the  State.  It  is  well  settled  that  both 
of  these  facts  are  necessary  and  indispensable  in  a  complaint 
for. a  divorce,  and  the  only  Question  is,  are  they  equally 
essentia]  in  a  cross-complaint?  In  the  case  of  CoUins  vs. 
Bartlett{4A  Cal.  b81),  tne  Court  say:  "In  considering  the 
cross-complaint  we  have  accepted  as  true  all  its  allegations, 
but  the  agreed  statement  of  facts  and  the  finding  have  not 
been  considered  in  connection  with  the  cross-complaint,  for 
they  cannot  be  regarded  as  adding  thereto  any  further  fact. 
The  cross-complaint  must  fall  unless  it  is  sustainable  on  its 
own  allegations  of  fact."  And  in  the  case  of  Kreichbaum 
vs.  Melton  (49  Cal.  65),  the  Court  holds  that  "a  cross- 
complaint  must  state  facts  sufficient  to  entitle  the  pleader  to 
affirmative  relief;  and  it  cannot  be  helped  out  by  the  aver- 
ments of  any  of  the  other  pleadings  m  the  action.  Like 
a  complaint,  it  must  itself  contain  all  the  requisite  facts." 
See,  also,  Haskell  vs.  Haskell  (64  Cal.  262.) 

Applying  the  principles  laid  down  in  the  above  cases  to 
the  defendant's  cross-complaint,  it  is  very  obvious  that  it 
was  materially  defective  as  a  pleading,  and  did  not  entitle 
defendant  to  the  relief  granted  by  the  Court. 

It  is  unnecessary  to  examine  the  other  questions  presented 
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in  the  transcript,   as  the   material    defects  in   the  cross- 
complaint  make  it  our  duty  to  reverse  the  judgment. 

Judgment  reversed. 

We  concur:  Thornton,  J.,  Myrick,  J.,  Sharpstein,  J. 


Depabtment  No.  2. 


[Filed  May  26,  1881.] 

No.  7522. 

HARTSON,  Petitioner,  vs.  SHANKLIN,  Respondent. 

KsTOPPSL — Judgment — Certipicate  of  Pubchase — Lands — Costs.  Upon 
application  for  a  writ  of  mandamus  to  compel  the  Suryeyor-Geiienl 
of  the  State  to  issue  a  certificate  for  money  paid  for  land  claimed  noi 
to  have  belonged  to  the  Stat«.  it  appeared  that  the  plaintiff 's  aasignor 
had  been  sued  and  his  interest  in  a  certificate  of  purchase  foreclosed, 
and  a  judgment  rendered  for  costs :  Ileld^  that  he  and  his  assigneei 
were  estopped  by  the  judgment  from  claiming  that  the  State  had  no 
interest  in  the  land;  and  that  the  monev  paid  by  him  was  properij 
applied  to  the  satisfaction  of  the  cost  judgment. 

J.  (7.  BcUeSy  for  petitioner. 
Attomey-Geneim  Hart,  for  respondent. 

By  the  Court: 

This  is  an  application  for  a  writ  of  mandate  directing  re- 
spondent to  issue  to  petitioners  a  certificate  for  $51. 10  under 
Section  3571  of  the  l^olitical  Code.  The  matters  set  up  in 
the  answer  are  not  denied,  and  are  in  substance  that  the  State 
of  California  commenced  an  action  against  the  then  holder  of 
the  certificate  of  purchase  No.  3394  (being  the  same  men- 
tioned in  the  petition^,  in  which  action  judgment  was  ren- 
dered foreclosing  the  interest  of  the  holder  and  annulling  the 
certificate,  and  for  $53.85  costs  of  said  action;  on  which  iadg- 
ment  execution  was  issued  and  returned  unsatisfied ;  and  there- 
upon the  amount  of  $51.10  of  the  moneys  paid  on  said  ost- 
tancate  was  applied  towards  the  payment  of  said  judgment. 
The  petitioners  claim  that  the  State  had  no  interest  in  the 
lands  described  in  the  certificate,  and  therefore  the  whole 
amount  paid  should  be  returned.  It  is  sufficient  to  say  that 
the  matters  substantially  invoWed  in  this  proceeding  were 
necessarily  passed  upon  and  adjudicated  in  the  action  re- 
ferred to.  Petitioner's  assignor  had  his  day  in  that  action; 
and  by  permitting  his  default  therein  te  be  entered  and 
judgment  rendered  without  interposing  the  matters  iuTolved 
herein  as  a  defense,  he  and  his  assignees  are  estopped. 

Application  denied. 
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In  Bank. 


[Filed  June  20,  1881.] 

No.  6334. 

GEORGE  A.  SHERMAN,  Respondent,     • 

vs. 
JOHN  McCarthy  et  al.,  appellants. 

EjscncKNT  —  Complaint —  Descbiftion —  Patent  —  Legal  Title — Tbust — 

MOBTOAGE — AdMIIOSTBATOB — NoTICB EVIDENCE — IdBNTITT    OF    NaMK 

— Shebiff's  Deed — Judgment — Title — Tenants  in  Common — San 
Pablo  Rancho.  An  objection  to  a  complaint  in  ejectment,  that  the 
description  of  the  land  contains  no  starting  point,  is  answered  by  . 
OTidence  of  the  Surveyor  that  the  starting  point  is  certain  and  defi- 
nite. A  patent  nnder  the  Act  of  Congress  of  March  23,  1851,  issued 
to  a  party  in  his  individual  capacity,  he  having  petitioned  the  Board 
of  Land  Commissioners  as  administrator,  is  not  void.  A  patent  to  a 
party  as  administrator  vests  the  legal  title  in  him.  One  Castro  peti- 
tioned the  Board  of  Land  Commissioners,  under  the  Act  of  March 
23,  1851  (relative  to  land  claims  in  California),  as  administrator;  the 
patent  was  issued  to  him  in  his  individual  capacity,  and  contained  a 
stipulation  that  the  interests  of  third  persons  should  not  be  affected 
by  the  patent.  Held,  that  the  patentee  became  a  trustee  for  the  heirs 
of  the  deceased  person  of  whose  estate  he  was  administrator,  and  that 
-his  mortgagee  was  bound  to  take  notice  of  the  rights  of  such  heirs. 
A  mortgage  containing  the  clause,  '*  Meaning  to  convey  all  the  right, 
title,  interest,  claim,  and  demands  and  inheritance  as  heir  of  the  late 
Francisco  M.  Castro,"  simply  conveys  the  interest  that  the  mortgagor 
had  as  heir  of  the  deceased.  A  person  executed  two  instruments,  one 
in  the  name  of  "Perre,"  the  other  in  the  name  of  •* Perez."  There 
was  evidence  that  both  names  represented  but  one  and  the  same  per- 
son. Hdd,  that  the  identity  of  the  names  being  established,  the  in- 
struments were  executed  by  the  same  person.  A  title  subsequently 
acquired  by  a  mortgagor  inuiies  to  the  benefit  of  his  mortgagee.  Jt 
appearing  that  a  deed  had  been  executed  by  a  person  in  his  official 
capacity  of  Sheriff,  Jield,  valid,  though  not  signed  by  him  as  Sheriff. 
It  is  error  to  render  judgment  in  ejectment  that  plaintiff  recover  the 
interest  of  defendant — the  latter  being  a  .tenant  in  common  with 
plaintiff. 

Appeal  from  Fifteenth  District  Court,  County  of  Contra 
Costa. 

Mills  dt  Jones  and  Chase,  McClure,  Dwindle  &  Plaisance, 
for  appellants. 

B.  o.  Brooks  and  Thonias  A.  Broimi,  for  respondent. 

Morrison,  C.  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  action  of  ejectment  to  recover  a  portion  of  what 

is  called  the  **  San  Pablo  Rancho,"  and  the  appeal  is  taken 

from  the  late  District  Court  of  Contra  Costa  County.    There 

are  numerous  parties  defendant,  only  two  of  whom,  Peter 
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Magraff  and  Mary  E.  May,  have  appealed,  the  former  from 
the  judgment  and  order  denying  a  motion  for  a  new  trial, 
and  the  latter  simply  from  the  order  denying  the  motion  for 
a  new  trial.  JIumerous  errors  have  been  assigned  to  the 
proceedings  in  the  District  Coui-t,  which  we  will  proceed  to 
examine  and  dispose  of. 

1.  The  first  objection  that  we  will  notice  is  that  the  com- 

Slaint  is  fatally  defective,  on  the  ground  that  it  contains  no 
efinite  description  of  the  land  sued  for,  as  it  does  not  gire 
the  starting  point.  The  only  evidence  on  the  subject  is  that 
of  one  Taylor,  who  was  called  as  a  witness  on  behalf  of  the 
plaintiff,  and  testified  as  follows:  "I  am  a  surveyor.  [Here 
insert  map.]  I  made  that  survey  and  made  that  map,  and 
I  know  the  land  there  shown.  The  different  parties,  as 
shown  in  the  diagram  at  the  margin  of  the  map  to  have 
been  in  possession  of  the  different  tracts,  were  in  possession 
of  those  tracts  at  the  time  I  made  the  survey.  The  starting 
point  mentioned  in  the  description  is  certain  and  definite, 
and  there  can  be  but  one  such  point."  We  think  the  com- 
plaint sufficient. 

2.  The  next  point  made  on  the  appeal  relates  to  the  legal 
operation  and  effect  of  the  patent  under  which  plaintiff 
claims  title.  The  patent,  among  other  matters,  contains  the 
following  recitals:  "Whereas,  it  appears  from  a  duly  au- 
thenticated transcript  filed  in  the  General  Land  Office  of  the 
United  States,  that  pursuant  to  the  provisions  of  the  Act  of 
Congress,  approved  the  3d  day  of  March,  1851,  entitled  *An 
Act  to  ascertain  and  settle  the  private  land  claims  in  the 
State  of  California.'  "  Joaquin  Ysidro  Castro,  administrator 
of  the  estate  of  Francisco  Maria'Castro,  deceased,  as  claim- 
ant, filed  his  petition  on  the  9th  day  of  October,  1852,  with 
the  Commissioners,  to  ascertain  and  settle  the  private  land 
claims  in  the  State  of  California,  sitting  as  a  Board  in  the 
city  of  Los  Angeles,  in  which  petition  he  claimed  the  con- 
firmation of  title  to  a  tract  of  land  known  by  the  name  of 

*  San  Pablo,'  situated  in  the  county  of  Contra  Costa,  and 
State  aforesaid,  said  claim  being  founded  on  two  Mexican 
grants  to  the  heirs  of  Francisco   Maria   Castro,  deceased. 

*  *  *  And,  whereas,  the  Boai'd  of  Land  Commissioneis 
aforesaid,  on  the  17th  day  of  April,  1855,  rendered  a  decree 
of  confirmation  in  favor  of  the  claimant,  which  decree  or 
decision  having  been  taken  by  appeal  to  the  District  Court 
of  the  United  States  for  the  Northern  District  of  California, 
the  said  District  Court,  in  the  case  entitled  The  United 
States  vs.  Joaquin  Ysidro  CastrOy'  rendered  its  decision  as 
follows,  to-wit:  '  It  is  by  the  Court  hereby  ordered,  adjudged 
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and  decreed  that  the  said  decision  be  and  the  same  is  hereby 
affirmed,  and  it  is  likewise  further  ordered,  adjudged  and 
decreed  that  the  claim  of  the  said  appellee  is  a  good  and 
valid  claim,  and  the  same  is  hereby  confirmed  to  the  extent 
of  four  square  leagues.       ******** 

*Now  know  ye  that  the  United  States  of  America,-in  con- 
sideration of  the  premises,  and  pursuant  to  the  provisions  of 
the  Act  of  Congress  aforesaid  of  the  3d  of  March,  1851,  and 
the  legislation  supplemental  thereto,  have  given  and  granted, 
and  by  these  presents  do  give  and  grant  unto  the  said  Joa- 
quin T.  Castro  and  to  his  heirs  the  tract  of  land  embraced 
and  described  in  the  foregoing  survey;  but  with  the  stipula- 
tion that  in  virtue  of  the  fifteenth  section  of  the  said  act, 
neither  the  confirmation  of  this  said  claim  nor  this  patent 
shall  affect  the  interests  of  third  persons. 

'To  have  and  to  hold  the  said  tract  of  land,  with  the  ap- 
purtenances, unto  the  said  Joaquin  Y.  Castro  and  to  his 
neirs  and  assigns  forever,  with  the  stipulation  aforesaid.'" 

It  is  claimed  on  behalf  of  the  appellant  that  the  above 
patent  is  void,  but  no  authority  is  cited  in  support  of  such  a 
Tiew,  and  we  are  unable  to  see  any  good  reason  for  such  a 
conclusion. 

The  proceedings  before  the  Board  of  Land  Commissioners 
show  that  Joaquin  Y.  Castro  presented  his  petition  before 
that  Board  as  administrator,  and  the  patent  grants  the  land . 
to  him,  not  in  his  representative  but  in  his  personal  capacity; 
bnt  this  does  not  affect  the  validity  of  the  instrument.  The 
most  that  can  be  contended  for  is  that  the  patent  should 
have  issued  to  Castro  as  administrator,  and  that,  therefore, 
he  holds  the  lands  granted  as  trustee  for  the  heirs  of  Fran- 
cisco Maria  Castro;  but  even  if  the  patent  had  issued  to  him 
as  such  administrator,  it  would  have  vested  in  Joaquin  Y. 
Castro  the  legal  estate  with  power  of  disposition,  as  has 
been  held  by  this  Court. 

In  the  case  of  Bonds  vs.  Hickman,  29  Cal.  465,  the  Court 
says:  **  We  cannot  hold  the  patent  void  because  it  was  issued 
to  the  administrator  of  the  deceased  assignee  of  the  warrant, 
for  it  is  not  fordidden  by  law  to  be  so  issued  in  such  cases. 
It  is  not  shown  upon  the  face  of  the  patent  that  it  was  issued 
for  land  to  which  the  deceased  had  the  right  of  pre-emption; 
and  if  such  was  in  truth  the  case,  though  not  recited  in  the 
patent,  it  is  not  liable  to  be  attacked  collaterally  on  that 
ground."  And  in  the  same  case,  when  again  before  the 
Court  (32  Cal.  204),  the  learned  Judge  delivering  the  opin- 
ion of  the  Court,  says:  "The  defendant  objects  that  it  does 
not  appear  that  the  deed  from  James  Smith  to  the  plaintiff 
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was  made  by  him  as  the  administrator  of  Bobert  Smith,  de- 
ceased. The  patent  was  to  '  James  Smith,  administrator  of 
Kobert  Smith,  deceased.'  The  title,  which  passed  by  reason 
of  the  patent  and  the  proceedings  on  which  it  was  fomided, 
vested  in  James  Smith,  the  patentee  named.  Whether  he 
held  it  in  trust  for  others  we  are  not  informed  by  the  case 
before  ns,  and  we  are  not  aware  that  it  could  in  any  event  be 
a  proper  subject  of  inquiry  in  this  action.  We  are  of  opin- 
ion that  the  Court  erred  in  excluding  the  deed  from  Jamea 
Smith  to  the  plaintiff,  and  for  that  reason  the  judgment 
should  be  reversed  and  a  new  trial  granted." 

The  plaintiff  in  this  action  deraigns  title  through  Joaquin 
Y.  Castro;  and  the  legal  title  was  vested  in  him  at  the  time 
this  action  was  brought.     (LUtlefield  vs.  NicholSy  42  Cal.  372.) 

The  validity,  operation  and  effect  of  this  patent  were  under 
consideration,  and  were  passed  upon  by  the  Court  in  the 
case  of  O'ConneU  vs.  DoiigJierty  (32  Cal.  458),  and  it  was 
there  held  that  the  patent  vested  the  legal  estate  in  Joaquin 
Y.  Castro,  under  whom  plaintiff  claims  title  in  this  action. 

3.  Two  or  three  other  points  are  made  on  this  appeal, 
which  we  will  briefly  dispose  of : 

The  identity  of  '*Perre"  and  ''Perez"  is  sufficiently  estab- 
lished, and  it  appears  that  the  two  names  represented  but 
one  and  the  same  person. 

The  deed  from  Nicholas  Hunsaker  was  executed  by  him 
as  Sheriff,  and,  although  somewhat  informal,  is  substantially 
good. 

4.  There  is  sufficient  evidence  in  the  transcript  to  prove  a 
delivery  of  the  deed  from  Tewskbury  to  Sherman,  the  plain- 
tiff in  this  action. 

5.  It  was  claimed,  on  behalf  of  the  plaintiff,  that  the 
mortgage  from  Joaquin  Y.  Castro  and  wife  to  Perre,  under 
which  the  plaintiff's  title  was  derived,  was  intended  to  con- 
vey, and  did  convey,  the  entire  Bancho  de  San  Pablo,  and 
that  was  the  construction  placed  upon  the  mortgage  by  the 
District  Court.  The  language  of  tne  instrument  is,  ''That 
the  said  parties  of  the  first  part  for  and  in  consideration  ol 
the  sum  of  six  thousand  dollars,  to  them  in  band  paid  by  the 
said  party  of  the  second  part,  do  grant,  bargain,  sell  and 
confirm  unto  said  party  of  the  second  part,  and  to  his  heirs 
and  assigns,  all  the  estate,  right,  title,  interest,  claim  and 
demand  whatever,  as  w^ell  in  law  as  in  equity,  of  the  said 
parties  of  the  first  part,  of,  in  and  to  all  that  certain  tract  or 
parcel  of  land  lying,  being  and  situate  in  the  county  of  Con- 
tra Costa  aforesaid,  and  more  particularly  known  and  de- 
scribed as  the  Bancho  de  San  Jrablo,  bordering  upon  the 
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Bays  of  San  Francisco  and  San  Pablo,  and  containing  about 
five  leagues,  meaning  to  convey  all  of  the  right,  title,  inter- 
est, claim,  and  demands  and  inheritance  as  heirs  of  the  late 
Francisco  M.  Castro  and  his  wife,  Gabriella  Berryessa,  de- 
ceased." 

It  appears  from  the  transcript,  that  Francisco  M.  Castro 
departed  this  life  on  or  about  the  5th  day  of  November,  1831, 
and  left  surviving  him  his  widow  Gabriella  and  eleven  chil- 
dren, of  whom  the  mortgagor  was  one,  and  by  his  last  will 
and  testament  he  devised  one-half  of  the  Rancho  de  San 
Pablo  to  his  wife,  and  the  remaining  half  to  be  divided 
ecjuallv  among  his  children.  • 

It  also  appears  that  Joaquin  T.  Castro,  on  the  9th  day  of 
October,  1852,  filed  his  petition  before  the  Board  of  Land 
Commissioners,  in  which  he  stated  that  the  title  of  which  he 
asked  confirmation,  was  founded  upon  two  Mexican  grants 
to  the  heirs  of  Francisco  Maria  Castro,  and  in  said  petition 
he  represented  himself  to  be  the  Administrator  of  the  estate 
of  his  deceased  father,  Francisco  Maria  Castro.  It  is  true 
that  the  patent  ran  to  him  and  his  heirs,  and  therefore  vested 
in  him,  Joaquin,  the  legal  title,  but  it  is,  nevertheless  appar- 
ent, upon  the  face  of  the  record,  that  a  trust  was  vested  in 
him  in  favor  of  the  heirs  of  Francisco. 

Of  all  these  facts  the  mortgagee  must  be  deemed  to  have 
had  notice,  actual  or  implied;  for  certainly  the  facts  were 
such  as  to  have  put  any  reasonable  person  upon  inquiry, 
which  inquiry,  if  properly  pursued,  would  have  led  to  a 
knowledge  of  the  existing  facts.  It  is  very  apparent,  that 
Joaquin  Y.  Castro  never  did  claim  any  greater  interest  in 
the  Kancho  de  San  Pablo  than  the  undivided  interest  which 
he  derived  from  his  father  and  mother,  and  we  are  of  the 
opinion  that  it  was  that  interest,  fjjid  that  alone,  which  he 
intended  to  mortgage  to  Perre.  The  language  is :  **  Meaning 
to  convey  all  of  the  right,  title,  interest,  claim  and  demands 
and  inheritance  as  heirs  of  the  late  Francisco  M.  Castro  and 
his  wife,  Gabriella  Berryessa. "  Whatever  interest  was  vested 
in  him  and  his  wife,  as  the  heirs  of  the  deceased  father  and 
mother,  was  conveyed  by  the  mortgage,  and  it  was  never  in- 
tended or  contemplated  that  the  entire  rancho  should  be 
affected  by  the  mortgage  lien.  The  language  of  the  mort- 
gage on  all  the  surrounding  circumstances,  lead  us  to  this 
conclusion.  The  foreclosure  and  sale,  therefore,  vested  in 
the  purchaser  an  undivided  interest  in  the  rancho,  and  not 
the  entire  proper^. 

6.  Appellants,  in  their  briefs,  insist  that  as  Joaquin  had 
no  title  at  the  time  the  mortgage  was  executed,  the  title  sub- 
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sequently  acquired  by  him  did  not  enure  to  the  benefit  of 
his  mortgagee.  In  support  of  this  proposition  authoriides 
are  cited  to  the  effect,  that  a  conveyance  without  covenants 
of  warranty — or,  in  other  words,  a  deed  of  release  or  quit 
claim — ^simply  passes  the  title  which  the  grantor  has  at  the 
time.  But  that  principle  has  no  application  to  this  case,  for 
two  reasons :  First,  the  mortgage  purports  to  convey  an  estata 
in  fee  simple;  and,  secondly,  the  rule  invoked  does  not  apply 
to  mortgages.  These  ouestions  were  fully  and  ably  consid- 
ered bv  Chief  Justice  Field  in  the  case  of  Clark  vs.  Baker^ 
(14  Ciil.  612,)  and  we  accept  the  language  and  reasoning  of 
that  case,  as  presenting  a  correct  exposition  of  the  law. 
(See  also  Le)it  vs.  Monill,  25  Cal.  500;  The  Valtejo  Land 
Association  vs.  Viera,  48  Cal.  579.) 

The  appellants,  Mary  E.  May  and  Peter  Magraff,  were 
grantees  of  undivided  interests  in  the  ranoho,  deraiening 
title  to  such  interests  from  the  same  common  source,  ana  are,, 
therefore,  tenants  in  common  with  the  plaintiff.  The  judg- 
ment against  them  for  their  interests  was  therefore  erron- 
eous. 

Judgment  and  order  reversed  as  to  Peter  Magjraff,  and  as 
to  Mary  E.  May,  the  order  denying  a  new  trial  is  reversed. 

We  concur:  Myrick,  J.,  Sharpstein,  J.,  Thornton,  J., 
Ross,  J. 


Department  No.  1. 


TFiled  June  28,  1881.1 

No.  10,661. 

Ex  PASTE  MARSHALL  on  Habeas  Corpus. 

Bail  after  Conviction  Pending  Appeal — Cases  Afpiriied.  Ex  portt 
Marks,  49  Cal.  681,  and  Ex  parte  Smallman,  54  Id.  35,  affimed,  as  to 
the  doctrine  that  bail  will  not  be  allowed  after  conviction,  pending  m 
appeal. 

Caleb  Dorseij,  for  petitioner. 

By  the  Court: 

This  is  an  application  for  bail  after  conviction.  On  the  au- 
thority of  Ex  parte  Smallman,  54  Cal.  35,  and  Ex  parte  ilarh, 
49  Cat.  681,  application  denied. 
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Department  No.  2. 


[Filed  June  22,  1881.] 

No.  6868. 

VOLL  ET  AL.,  Appellants, 

vs. 
HOLLIS  ET  AL.,  Eespondents. 

FobcibijE  Entbt  awd  Dktaineb — Deed — ^Evidbncb  op  Titxe — Tkstimony — 
PBAcncE — Appeal — Obder  Dismissing  Motion  fob  New  Tbial — 
Statement  Filed.  In  an  action  of  forcible  entry  or  forcible  detainer 
under  the  Code  of  Civil  Procedure,  it  is  improper  to  allow  in  evidence 
the  title  deeds  of  defendant.  In  such  actions  title  is  not  in  issue,  and 
the  question  of  good  faith  cuts  no  figure.  The  dismissal  of  a  motion 
for  new  trial  is  a  denial  of  the  motion.  If  a  statement  is  on  file 
which  is  correct,  and  filed  in  time,  it  is  improper  to  dismiss  the  mo- 
tion for  new  trial.  An  appeal  from  a  judgment  cannot  be  taken  more 
than  one  year  after  its  entry.  It  is  error  to  exclude  testimony  relating 
to  the  circumstances  of  a  forcible  entry,  likewise  as  to  the  state  of 
feeling  on  the  part  of  witness  toward  the  parties. 

Appeal  from  County  Court,  8an  Francisco. 

Turner  &  Wade,  for  appellants. 
Jarboe  &  Harrison,  for  respondents, 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 

This  action  is  brought  to  recover  possession  of  a  lot  in 
San  Francisco.  It  was  brought  under  the  provisions  of  the 
Code  of  Civil  Procedure  contained  in  Chapter  IV,  Part  III, 
of  Title  m,  of  that  Code.  The  complaint  contains  two 
counts,  one  for  a  forcible  entry  and  the  other  for  a  forcible 
detainer.  The  cause  was  tried  by  the  Court  without  a  jury, 
and  judgment  was  rendered  for  defendants.  The  plaintiffs 
moved  for  a  new  trial,  and  on  the  3d  day  of  October,  1879, 
this  motion  was  on  motion  of  defendant's  attorney,  no  one 
appearing  for  plaintiffs,  dismissed  for  want  of  prosecution. 
An  order  was  entered  to  that  effect.  An  appeal  is  prosecuted 
by  the  plaintiffs  from  the  judgment  and  ''from  the  order  re- 
fusing a  new  trial." 

The  judgment  was  entered  on  the  20th  day  of  July,  1878, 
and  the  appeal  from  it  was  taken  on  the  15th  of  October, 
1879.  This  appeal  from  the  judgment  having  been  taken 
more  than  a  year  after  the  same  was  entered,  cannot  be  con- 
sidered, and  must  be  dismissed.     (C.  C.  P.,  Sec.  969.) 

It  is  urged  that  the  motion  for  a  new  trial  having  been 
dismissed  for  want  of  prosecution  by  the  Court  below,  in 
ttie  exercise  of  a  proper  discretion,  the  appeal  from  it  should 
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not  be  considered.  At  the  time  the  order  was  made  a  state- 
ment on  this  motion  was  on  file,  which,  according  to  a  stion- 
lation  appearing  in  the  transcript,  is  correct,  and  was  filed 
in  time,  and  the  order  should  not  have  been  made.  (  Warden 
vs.  Mendocino  County,  32  Cal.  655:  Calderwood  yb.  Peyser, 
42  Id.,  120-1.)  The  order  of  3d  of  October,  1879,  dismiss^ 
ing  plaintiff's  motion  must  be  considered  as  denying  it. 
Such  an  order  was  so  construed  in  Warden  vs.  Mendodrw 
County,  ut  »njn'a,  and  we  shall  follow  the  ruling  in  that  case. 
The  case,  then,  is  properly  here  on  appeal  from  the  order  of 
the  3d  of  October,  1879,  which,  in  effect,  denied  the  motion 
for  a  new  trial. 

On  the  argument  our  attention  was  called  to  several 
points,  but  we  do  not  consider  it  necessary  to  notice  all  of 
them. 

Evidence  was  admitted  against  the  objection  and  exception 
of  plaintiffs  that  one  Hale  claimed  to  be  the  owner  of  the 
land  in  controversy.  The  defendants  also  offered  in  evidence 
a  deed  from  E.  S"  and  Lampson  Walden  to  William  Hale, 
dated  the  25th  day  of  September,  1875,  for  the  property  in 
controversy,  and  also  a  deed  from  William  Hale  to  defend- 
ant Hollis,  dated  the  31st  of  July,  1876,  for  the  same  prop- 
erty. The  plaintiffs  objected  to  the  foregoing  evidence  on 
the  ground  that  it  was  immaterial,  incompetent  and  irrel- 
evant.   The  objection  was  overruled,  and  plaintiffs  excepted. 

We  cannot  see  that  there  was  any  ground  for  the  admissi- 
bility of  the  testimony  just  above  stated.  Title  is  not  in 
issue  or  controversy  in  this  action.  (C.  C.  P.,  Sec.  1172), 
And  the  Court  erred  in  its  ruling  admitting  the  testimony. 
(McCaiiley  vs.  Wellet^  12  Cal.  500;  Mitchell  vs.  Davis,  23  Id., 
381.) 

In  McCaxdey  vs.  WeUer,  just  cited,  it  was  held  that  "the 
action  of  forcible  entry  and  detainer  is  a  summary  proceed- 
ing to  recover  possession  of  premises  forcibly  or  unlawfully 
detained.  The  inquiry  in  such  cases  is  confined  to  the 
actual  peaceable  possession  of  the  plaintiff  and  the  unlawful 
or  forcible  ouster  or  detention  by  defendant — the  object  of 
the  law  being  to  prevent  the  disturbance  of  the  public 
peace,  by  the  forcible  assertion  of  a  private  right.  Ques- 
tions of  title  or  right  of  possession  cannot  arise;  a  forcible 
entry  upon  the  actual  possession  of  plaintiff  being  proven, 
he  would  be  entitled  to  restitution,  though  the  fee  simple 
title  and  present  right  of  possession  are  shown  to  be  in  fche 
defendant.  The  authorities  on  this  point  are  numerous  and 
uniform." 

In  MUckeU  vs.  Davis,  cited  above,  the  Court  made  use  of 
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the  following  remarks,  which  are  particularly  applicable 
here:  **  If  the  deiFendant  has  any  title  or  right  of  possession 
to  the  land,  it  must  be  tried  in  some  action  proper  for  trying 
snch  questions;  but  the  present  is  not  an  action  of  that  kind. 
He  was  not  justified  in  attempting  to  enforce  any  such  right 
by  taking  forcible  possession  of  the  land  in  dispute.  He 
must  first  deliver  up  the  possession  thus  forcibly  acquired, 
and  then  he  may  be  in  a  situation  to  litigate,  in  a  proper 
action,  any  valid  right  or  title  he  may  have  to  the  land. 
One  great  object  of  the  Forcible  Entry  Act  is  to  prevent 
even  rightful  owners  from  taking  the  law  into  their  own 
hands  and  attempting  to  recover,  by  violence,  what  the 
remedial  process  of  a  Court  would  give  them  in  a  peaceful 
mode." 

This  we  think  is  a  proper  construction  of  Section  1172,  C. 
C.  P.,  on  this  subject,  which  applies  alike  to  an  action  for  a 
forcible  entry  or  for  a  forcible  detainer,  which  section  is  as 
follows:  *'0n  the  trial  of  any  proceeding  for  any  forcible 
entry  or  forcible  detainer,  the  plaintiff  shall  only  be  required 
to  show,  in  addition  to  the  forcible  entry  or  forcible  detainer 
complained  of,  that  he  was  peaceably  in  the  actual  possess- 
ion at  the  time  of  the  forcible  entry,  or  was  entitled  to  the 
possession  at  the  time  of  the  forcible  detainer.  The  de- 
fendant may  show  in  his  defense  that  he  or  his  ancestors,  or 
those  whose  interest  in  isuch  premises  he  claims,  have  been 
in  the  quiet  possession  thereoi  for  the  space  of  one  whole 
year  together  next  before  the  commencement  of  the  pro- 
ceedings, and  that  his  interest  therein  is  not  then  ended  or 
determined;  and  such  showing  is  a  bar  to  the  proceedings." 

A  forcible  entry  is  defined  in  Section  1159,  C.  C.  P.,  and 
a  forcible  detainer  in  Section  1169  of  same  Code. 

The  remarks  cited  above  from  McCavley  vs.  WeUer,  and 
Mitchell  vs.  Dams,  apply  to  both  actions.  The  remedy  was 
intended  to  prohibit  persons  from  taking  the  laio  irUo  their 
own  hands,  and  thus  to  repress  violence.  Such  a  proceeding 
constitutes  a  public  offense,  and  it  is  made  a  misdemeanor 
by  Section  418  of  the  Penal  Code. 

We  cannot  see  that  good  faith  constitutes  an  element  in  a 
defense  to  a  forcible  entry  or  a  forcible  detainer,  under  the 
provisions  of  the  Code  of  Civil  Procedure  above  referred  to, 
nor  that  an  entry  made  peaceably  and  in  good  faith  cuts  any 
figure  in  a  defense  to  a  forcible  detainer.  In  either  action, 
the  defense  is  limited  as  in  Section  1172,  C.  C.  P.,  above 
cited.  The  rulings  to  that  effect  in  the  cases  referred  to  by 
counsel  for  respondents — Thompson  vs.  Smith,  28  Cal.  532, 
and  Shelby  vs.  Houston,  48  Id.,  422 — ^have  no  application 
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under  the  provisions  of  the  Code  of  Civil  Procedure,  which 
were  in  force  when  this  action  was  brought  and  tried. 

The  decisions  of  the  Courts  of  New  York  under  a  statute 
substantially  similar  to  the  statute  of  this  State  are  in  accord 
with  the  views  herein  expressed.  {Carter  vs.  Newboldy  7 
How.  166-70;  The  People  vs.  Van  Nostrand,  9  Wend.  50; 
Porter  vs.  The  People,  7  How.  441 :  People  vs.  Fielcb,  1  lam. 
222,  223;  People  vs.  Leonard,  11  Johns.  504;  Wells  vs.  Dt 
Leye>\  1  Daly,  39.  46,  2  N.  Y.  Bev.  Stats.  507,  Spc.  11.  See 
Taylor's  Landlord  and  Tenant,  ch.  XVI.)   • 

Mrs.  Lotta  A.  Boberts  was  called  for  plainti&,  who  gaye 
testimony  as  to  the  forcible  entry  upon  and  taking  possess- 
ion of  the  lots  in  controversy  in  August,  1876.  On  the  re- 
direct examination  she  was  asked  as  follows:  ''State  if 
anything  occurred  with  reference  to  that  crowd  of  people 
there,  with  reference  to  the  Mayor's  going  on  the  ground 
and  ordering  them  to  stop  ?  " 

This  inquiry  was  objected  to  by  the  defense  as  immaterial 
and  irrelevant,  and  the  objection  was  sustained.  To  this 
ruling  plaintiffs  excepted. 

This  question  should  have  been  allowed.  It  related  to 
the  circumstance  of  the  entry,  an^  was  asked  to  show  that  it 
was  forcible.     The  Court  erred  in  excluding  it. 

C.  C.  Butler  was  called  as  a  witness  by  the  defendants. 
On  his  cross-examination  he  was  asked:  "  During  that  time 
there  was  a  litigation  pending  in  regard  to  this  property 
between  you  and  Mr.  Voll?"  Defendants  objected  to  this 
q^uestion  as  immaterial,  irrelevant  and  incompetent.  Objec- 
tion sustained,  and  plaintiffs  excepted. 

This  question  was  proper.  It  had  reference  to  the  rela- 
tions between  the  witness  and  the  plaintiff  YoU,  and  was 
asked  to  show  a  state  of  feeling  by  witness  toward  Voll,  as 
to  which  the  question  was  allowable.  The  Court  erred  in 
sustaining  the  objection. 

The  same  is  true  as  to  another  question  also  put  to  the 
witness,  which  was  excluded  on  objection  of  defendants  that 
it  was  irrelevant  and  immaterial.  The  question  referred  to 
was  as  follows:  "Was  there  not  a  suit  Drought  by  yourself 
in  the  Twelfth  District  Court  to  quiet  title,  in  which  you  set 
up  this  very  possession  against  Mr.  Voll  ?  " 

We  find  no  other  errors  in  the  points  discussed;  but  for 
the  errors  above  pointed  out,  the  order  which  denied  the 
motion  of  defendants  for  a  new  trial  is  reversed,  and  the 
cause  remanded  to  the  Superior  Court  of  the  City  and 
County  of  San  Francisco  to  be  tried  anew. 

We  concur:  Sharpstein,  J.,  Myrick,  J. 


hdiit  ((!>mt  %m  MmmA 


Vol.  Vn.  July  16,  1881.  No.  21. 


Supreme  Court  of  Galifomia. 

Depabtbcent  No.  1. 


[Filed  Jtme  24,  1880.] 

No.  6679. 

IN  THE  MATTER  OF  THE  ESTATE  OF  H.  0.  KIBBE, 
DECEASED. 

Pbobatb  Iiaw — Plbdobd  Pbopbbtt  of  an  Ebtatb — Salb — Pbbsbmtation  or 
CI.AI1C — Gash  Valub — Notb — Findinob — Tbstimont.  The  Probate 
Coart  made  an  order  that  stock  of  an  estate  *'  now  sabject  to  a  lien,  "* 
etc.,  should  be  sold.  The  stock  was  sold,  the  pledge  paid,  and  the 
balance  returned  to  the  Court,  and  the  sale  subsequently  confirmed  by 
the  Court.  Sdd,  proper.  A  pledgee  is  not  required  to  present  his 
claim  for  allowance  if  he  does  not  seek  recourse  against  the  estate. 
A  sale  by  an  administrator  cannot  be  treated  as  invalid  because,  in  ad- 
dition to  the  full  cash  value  of  the  property,  he  receives  a  note  from  the 
purchaser  for  portion  of  the  price.  In  tlie  absence  of  the  testimony, 
the  appellate  Court  will  presume  that  the  facts  found  or  necessary  to 
support  the  action  of  the  Court  below  were  sustained  by  sufficient 
evidence. 

Appeal  from  Probate  Court  of  San  Franoisco. 

Beiknap,  Winans,  Belknap  dk  Oodoy,  for  appeUant. 
W.  H.  L.  Barnes,  for  respondent. 

By  the  Court: 

1.  The  testimony  has  not  been  brought  up,  and  it  must  be 
presumed  that  the  facts  found  or  necessary  to  support  the 
action  of  the  Probate  Court  were  sustained  by  sufficient 
evidence. 

2.  The  order  of  sale  provided  for  the  sale  of  24,000 
shares  of  the  capital  stock  of  the  Europa  Mining  Company 

i  ''now  subject  to  a  lien  of  the  Merchants'  Exchange  Bank  for 
I  about  $4,800."  The  case  shows  the  stock  to  have  been  in 
the  hands  of  the  bank  and  beyond  the  reach  of  the  adminis- 
I  irator,  except  upon  payment  of  the  amount  for  which  it  had 
I  been  pledged.  The  sale  of  the  stock — with  the  consent  of 
I  the  bank — the  payment  of  the  sum  due  to  the  bank  and  the 
I  balance,  was  in  effect  a  compliance  with  the  order,  and  such 
I  sale  was  subsequently  confirmed  by  the  Court.    The  pledgee 
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would  not  have  been  obliged  to  present  the  claim  unless  lie 
sought  recourse  against  other  property  of  the  estate  than 
that  pledged.  (G.  G.  P.  1500.)  The  claim  of  the  pledge© 
has  been  satisned  out  of  the  pledged  property,  and  the 
question  whether  the  claim  was  regularly  presented  to  the 
Administrator  and  Probate  Judge  is,  therefore,  immaterial. 

3.  The  property  was  ordered  to  be  sold  at  '^priyate  sale." 
For  a  portion  of  the  price  of  certain  stock  the  administrator 
took  the  promissory  note  of  the  purchaser.  In  his  return 
the  administrator  reported  that  the  sale  of  the  stock  was 
yery  adyantageous  to  the  estate,  eyen  although  the  prom- 
issory note  should  not  be  paid.  The  Court  in  confirming 
the  sale  held  and  determined  the  sale  to  be  thus  adyan- 
tageous. The  sale  cannot  be  treated  as  inyalid  because  the 
administrator  receiyed  a  note  in  addition  to  the  full  cash 
yalue  of  the  stock. 

Order  affirmed. 


Depabticent  No.  1. 


[Filed  July  1,1881.] 

No.  7640. 

SU8ANA  DE  LA  OSSA  DE  HALPIN,  Appellant, 

ys. 
GASTON  OXARART,  Respondent. 

FosMXB  Adjttdioation.  It  appearing  that  the  rights  of  the  parties  had  been 
fully  determined  in  a  former  action :  Hddt  snch  adjudication  was  con- 
clnsiye  in  this. 

Appeal  from  Superior  Court,  Los  Angeles  County. 

H.  AUen,  for  appellant. 

GlasseU  dk  Smith  and  Smith  dk  Broton,  for  respondents. 

By  the  Coxjbt: 

The  rights  of  the  parties  herein  were  fully  determined  hj 
the  judgment  in  the  action  brought  in  the  Seyenteenth  Judi- 
cial District  Court  by  Rita  Guillen  de  la  Ossa,  administratrix 
of  the  estate  of  Yincente  de  la  Ossa,  deceased,  s^inst  the 
present  defendant  and  others.  A  simple  inspection  of  the 
judgment  rolls  in  that  action  and  in  this  midLes  the  former 
adjudication  of  the  title  clearly  apparent. 

Judgment  and  order  affirmed. 

(Thornton,  J.,  sitting  for  Ross,  J.,  the  latter  being  duh 
qualified.) 


The  Paoifio  Coast  Law  Journal.  731 

Department  No.  2. 


[Filed  June  22,  1881.] 

No.  7521. 

BAMSET,  Respondent, 

vs. 

FLOXJKNET  et  al..  Appellants. 

Swamp  Land — PBEmBSD  Pubchaheb  —  Contest  — Waivbb  —  Pbactice  — 
Plbadimg — Answbb — Dbuitbbbb — Objkotionb  bt  Defendant  as  to 
Whom  Demxjbbeb  has  Been  Sustained— Under  the  Act  of  April  4, 
1870,  relating  to  swamp  lands  (Siatutes  1869-70,  p.  878),  a  party  claim- 
ing  to  be  a  preferred  purchaser  must  show  that  the  land  was  "occi^- 
pied  for  the  purpose  of  tillage  or  grazing,  V  and  that  within  ninety 
days  after  the  filing  of  the  plat  in  the  United  States  Land  Office, 
showing  the  line  of  segregation,  he  has  filed  an  application  to  have  his 
possessory  claim  surveyed.  The  failure  to  apply  for  a  survey  of  a 
claim  within  ninety  days  after  the  filing  of  the  plat,  showing  the  line 
of  segregation  in  the  United  States  Land  Office,  is  a  waiver  of  any 
right  a  party  may  have  had  to  be  a  preferred  purchaser  under  said  Act. 
In  the  case  of  a  contest,  referred  by  the  Suyeyor-General  of  State  to 
the  Courts,  the  defendant  must  show  in  his  answer  that  he  (defend- 
ant) is  entitled  to  purchase  in  preference  to  plaintiff;  a  mere  denial  of 
plaintifiTs  right  is  insufficient.  A  demurrer  will  not  lie  to  a  pleading 
containing  more  counts  than  One,  all  of  which  are  not  bad.  A  defend- 
ant as  to  whom  a  demurrer  has  been  properly  sustained,  is  practically 
out  of  the  case,  and  his  objections  to  subsequent  proceedings  in  the 
action  cannot  be  considered. 

Appeal  from  the  Twenty-first  District  Court,  Modoc  County. 

Spencer  &  Barnes,  for  appellant. 
J\  D.  Ooodiain,  for  respondent. 

Sharpstein,  J.,  delivered  the  opinion  of  the  Court: 
This  is  a  case  of  conflicting  claims  to  a  certain  tract  of 
swamp  and  overflowed  land,  referred  by  the  8urveyor-Gen- 
61^  of  this  State  to  one  of  the  late  District  Courts  for  a  final 
determination.  Appellant,  Dorris,  one  of  the  defendants, 
filed  an  answer,  which  was  demurred  to,  on  the  ground  'Hhat 
it  appears  upon  the  face  of  said  defendant's  answer  that  he 
is  not  entitled  to  purchase  any  portion  of  the  land  claimed 
by  the  plaintiff  herein."    The  demurrer  was  sustained  and 

J'  idgment  by  default  entered  against  appellant,,  from  which 
e  ha8  appeisded. 

The  demurrer  was,  doubtless,  to  the  whole  answer,  and  if 
there  be  more  than  one  count  in  it,  and  all  are  not  bad,  the 
demurrer  should  have  been  overruled.  As  we  understand 
the  law,  it  was  necessary  for  the  defendant  to  show  in  his 
answer  that  he  was  entitled  to  purchase  the  land  claimed  by 
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the  plaintiff,  in  order  to  give  him  a  standing  in  Court.  The 
mere  denial  of  the  plaintiff's  right  to  the  land  would  not, 
without  the  allegation  of  facts  showing  a  right  in  himself, 
raise  any  contest  between  the  defendant  and  plaintiff.  There- 
fore, we  think  that  appellant's  counsel  is  mistaken  in  the 
Tiew  which  he  takes  of  the  denials  in  the  answer.  As  we 
interpret  the  law,  those  denials  alone  would  constitute  no 
defense  in  this  particular  action.  An  answer  containing 
nothing  more  might  properly  be  disregarded  or  stricken  out. 
It  would  not  be  sufficient  to  entitle  the  defendant  interposing 
it,  to  a  hearing  in  the  case.  If  not,  it  would  seem  to  follow 
that  the  defendant's  denials  cannot  be  treated  as  constituting 
an  independent  count  in  his  answer,  and  that  the  demurrer 
was  properly  sustained,  unless  the  answer  shows  that  the 
appellant  had  a  right  to  purchase  the  land  or  some  portion 
of  it. 

The  appellant's  right  to  contest  that  of  respondent  to  pur- 
chase the  land  in  controversy  depends  upon  his  (appellant's) 
right  to  be  deemed  a  preferred  purchaser  under  the  Act  of 
AprO  4th,  1870.  (Stats.  1869-70,  p.  878.)  That  statute  recog- 
'  'nizes  all  settlers  upon  the  swamp  and  overflowed  lands  belong- 
ing to  the  State,  whose  settlement  is  evidenced  by  actual  in- 
closure,  or  by  ditches,  plow-furrows  or  monuments  showing 
clearly  the  metes  and  bounds  of  their  possessory  claim,  and 
the  same  are  occupied  for  purposes  of  tillage  or  grazing,"  as 
possessing  an  eauitable  claim,  and  entitling  Uiem  to  be 
deemed  preferred  purchasers  for  the  period  of  ninety  days 
after  the  filing  of  plats  in  the  United  States  Land  Office  of 
the  district  in  which  such  land  is  situated,  showing  the  line 
of  segregation  established  by  authority  of  the  United  States. 
It  is  alleged  in  the  answer  of  appellant  that  this  land  was 
surveyed  and  segregated  by  authority  of  the  United  States 
in  the  year  1876.  It  is  not  alleged  that  the  land  was  "occu- 
pied for  the  purposes  of  tillage  or  grazing,"  or  that  the  ap- 
pellant within  ninety  days  after  the  filing  of  said  plat  show- 
ing said  line  of  segregation  filed  an  application  to  have  his 
possessory  claim  surveyed. 

From  which  we  think  it  follows:  (1)  That  the  answer  does 
not  show  that  the  appellant  could  be  deemed  a  preferred 

Surchaser;  (2)  that  it  does  not  show  that  his  right  to  be 
eemed  such,  if  it  ever  existed,  was  not  waived  by  his  neg- 
lect to  apply  for  a  survey  of  his  claim  within  ninety  days 
after  the  filing  of  the  plat,  showing  the  line  of  segregation, 
in  the  United  States  Land  Office. 

If  the  demurrer  was  properlv  sustained  the  appellant  was 
thereafter  practically  out  of  the  case;  and  his  objection  to 
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subsequent  prooeedings  cannot  be  considered,  because  he 
was  not  and  could  not  be  in  any  way  aflfected  by  them.  His 
right  to  be  heard  depended  upon  the  question  of  his  right  to 
purcliase,  and  when  it  was  determined  that  he  had  no  right 
to  purchase,  his  right  to  be  heard  in  the  case  terminated. 

Judgment  affirmed. 

We  concur:  Myrick,  J.,  Morrison,  C.  J.,  Thornton,  J. 


Department  No.  1. 


rPiled  June  24,  1881.1 

No.  6861. 

BRICKELL,  Respondent, 

vs. 

DAVID  F.  BATCHELDER  and  MARIA  BAKER 

BATCHELDER,  Appellants. 

MOBTOAOB  —  CONTBACT —  InTIBEST —  FoBSCLOSUBX —  CONDITIONS—  ACTION — 

Mabbisd  Woman — Considebation  .  Parties  may,  for  a  sufficient  cou- 
sideration,  change  the  terms  and  modify  the  conditions  of  a  contract. 
Accordingly,  held,  that  the  liability  of  defendants  upon  a  note  benring 
interest  at  ten  per  cent,  per  year,  secured  by  a  mortgage— conceded 
for  the  purposes  of  the  argument,  to  be  foreclosable  in  the  default  of 
the  payment  of  interest  monthly,  was  changed  by  the  execution  of  a 
second  note  for  an  additional  sum,  secured  by  a  mortgage  containing 
a  clause  referring  to  the  first  mortgage,  and  proyiding  for  a  higher  rate 
of  interest,  substantially  following:  All  arrearages  of  monthly  interest 
now  existing  or  hereafter  to  accrue  upon  that  certain  note  and  mortgage 
(the  first  note  and  mortgage),  shall  bear  interest  from  the  date  re- 
spectively at  which  they  have  accrued,  or  shall  accrue,  at  one  per  cent, 
per  month,  the  same  to  be  added  monthly  to  the  principal  thereof. 
Held,  further,  that  as  the  second  note  and  mortgage  did  not  provide 
for  a  foreclosure  in  default  of  payment  of  interest,  but  did  provide 
that  the  interest  should  be  added  to  the  principal,  a  foreclosure  could 
not  be  had  before  the  maturity  of  the  note.  Since  the  amendment  to 
Section  167,  0.  0.,  a  married  woman  has  power  to  execute  a  note  and 
mortgage. 

Appeal  from  Twenty-third  District  Court,  San  Francisco. 

Heyckn/ddt,  Jr.,  Neumann,  Heydenfeldt  and  Patterson,  for 
appellants. 

moore  d  Moore,  for  respondent. 

McEjnstby,  J.,  delivered  the  opinion  of  the  Court: 
The  action  was  brought  upon  several  promissory  notes 
made  by  defendants,  and  to  foreclose  mortgages  executed  by 
them  to  secure  the  payment  of  the  notes. 

The  first  of  the  notes  is  recited  in  the  complaint  as  fol- 
lows: 
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"$36,000.  San  Franoibco,  June  1, 1874 

"Five  years  after  date,  without  grace,  for  value  received, 
we  jointly  and  severally  promise  to  pay  to  John  Brickell,  or 
his  order,  the  sum  of  thirty-six  thousand  dollars  in  gold  coin 
of  the  United  States,  of  the  standard  fineness  now  established 
by  law,  with  interest  thereon,  payable  monthly,  at  the  rate 
of  ten  per  cent  per  annum  in  like  gold  coin  untd  paid.  Any 
interest  remaining  due  and  unpaid  shall  be  added  monthly 
to  the  principal,  and  bear  interest  at  the  same  rate.  This 
note  is  secured  by  mortgage  of  even  date  herewith. 

"David  F.  Batcheldkr, 
"Mabu  Baker  Batcheldeb." 

The  mortgage  accompanying  the  foregoing  note  contained, 
amongst  others,  this  stipulation : 

"But  in  case  default  shall  be  made  in  the  payment  of  the 
said  principal  sum,  or  the  interest  thereon,  or  any  part 
thereof,  according  to  the  terms  of  said  r>romissory  note,  or  is 
the  performance  of  any  of  thecovenants  hereinafter  expressed, 
then  said  pai*ty  of  the  second  part,  his  heirs,  executors,  ad- 
ministrators and  assigns,  are  hereby  empowered  to  proceed 
to  sell  the  premises  above  described,  with  all  the  appurte- 
nances, in  the  manner  prescribed  by  law. 

"And  out  of  the  money  proceeding  from  such  sale,  the 
party  of  the  second  part  shall  retain  the  above  amount  of 
thirty-six  thousand  dollars,  with  interest  as  aforesaid, 
togeuier  with  the  costs  and  charges  of  such  sale,  and  tvo 
per  cent  upon  the  said  principal  and  interest  for  lawyer's  fees, 
which  shall  become  a  debt  from  said  party  of  the  first  part 
upon  filing  the  complaint  in  foreclosure,  and  the  amount  of 
all  such  other  charges  as  are  herein  mentioned,  and  the 
overplus,  if  any  there  be,  shall  be  paid  by  the  partv  makinff 
such  sale  on  demand  to  the  party  of  the  first  part,  Leirs  and 
assigns.'* 

In  Bank  of  San  Luis  Obispo  vs.  Johnson,  53  Cal.  99,  the 
the  promissory  note  was  similar  to  that  above  recited.  It  is 
not  necessary  to  point  out  the  differences  between  the  clause 
of  the  mortgage  there  considered  and  those  hereinafter 
quoted,  nor  to  decide  whether  such  differences  render  inap- 
plicable the  language  employed  by  the  Supreme  Court  m 
that  case.  It  might  be  conceded  that  inasmuch  as  the 
interest  upon  the  principal  sum  of  $36,000  was  by  the 
agreement  of  these  parties  made  "payable  monthly,'*  and  so 
became  due  each  month,  the  authority  to  sell  in  case  of  de- 
fault of  payment  of  any  part  of  the  interest  "according  to 
the  terms  of  said  promissory  note,"  and  to  retain  out  of  the 
proceeds  the  principal  sum — $36,000,  etc.,  ^as  in  effect  and 
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agseement  that  the  principal  should  become  due,  in  case  of 
such  default.  But  whatever  the  original  contract  between 
these  parties,  there  can  be  no  doubt  of  their  right,  for  a 
sufficient  consideration,  to  change  its  terms  or  modify  its 
obligations.  The  subsequent  mortgage,  given  to  secure  the 
note  for  $2,000,  contains  the  stipulation. 

''It  is  further  agreed  and  understood  that  all  arrearages  of 
monthly  interest  now  existing,  or  hereafter  to  accrue  upon 
that  certain  note  and  mortgage  made  by  David  F.  Batchelder 
and. Maria  B.  Batchelder  to  said  John  Brickell,  dated  June 
1,  1874,  (mortgage  recorded  in  Liber  407  of  Mortgages  at 
page  180,  City  and  County  of  San  Francisco),  shall  bear 
mterest  from  the  date  respectively  at  which  they  have  accrued 
or  shall  accrue,  at  one  per  cent  per  month,  the  same  to  be 
added  monthly  to  the  principal  thereof." 

There  can  be  no  doubt  that  this  clause  operated  at  least 
a  waiver  of  any  right  on  the  part  of  plaintiff  to  foreclose  the 
the  136,000-mortgage,  even  as  to  interest  by  reason  of  a  de- 
fault in  the  payment  of  interest  upon  the  $36,000;  which  be- 
came doe  prior  to  the  20th  of  February,  1877 — the  date  of 
the  $2,060-mortgage.  This,  of  itself,  is  enough  to  demon- 
strate that  from  the  date  last  mentioned  the  contract  of  the 
parties  to  the  prior  note  and  mortgage  did  not  remain  in  all 
respects  the  same — with  the  single  exception  that  defendants 
were  to  pay  twelve  instead  of  ten  per  cent  per  annum. 

The  new  arrangement  as  to  interest  upon  the  $36,000-note 
did  not  empower  the  mortgage  to  sell  in  default  of  the  pay- 
ment of  any  of  the  monthly  interest  and  to  retain  out  of  the 
proceeds  the  principal,  etc.  The  payee  and  mortgagee 
agreed  to  wait  for  his  interest  until  the  principal  became  aue 
by  the  terms  of  the  note,  the  payor  and  mortgagor  agreeing 
to  pay  one  per  cent  instead  of  ten-twelfths  per  cent  per  month. 

it  follows,  from  what  has  been  said,  that  when  this  suit 
was  commenced  nothing  was  payable  upon  the  note  and 
mortgage  first  described  in  the  complaint. 

Defendant  Maria  Baker  Batchelder  is  not  alleged  to  be  the 
wife  of  the  other  defendant  in  the  complaint.  She  is,  how- 
ever, so  described  in  the  mortgages  annexed.  But  the  pro- 
hibition, or  incapacity,  declared  in  Section  167  of  the  Civil 
Code,  was  not  applicable  to  the  notes  and  mortgages  (other 
than  the  one  first  set  forth  in  the  complaint),  because  they  were 
executed  after  the  amendment  which  took  effect  July  1,  1874. 

Counsel  are  requested  to  prepare  a  draft  decree — in 
modification  of  the  judgment  below — ^and  present  the  same, 
OB  notice,  to  the  presiding  Justice. 

We  concur:  Ross,  J.,  McKee,  J. 
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In  Bank. 


[Filed  June  28,  1881.] 

No.  6208. 

CROSBY,  Respondent,  vs.  DOWD,  Appellant. 

Statute  of  Limitatiomb — DTHABn.TTY — 'Findinob.  To  enable  a  partj  to  de- 
feat the  plea  of  the  Statate  of  Limitations,  he  mnst  show  that  at  the 
time  the  action  accraed  he  was  not  only  nnder  one  of  the  disabilities 
mentioned  in  the  statate,  bnt  was  at  that  time  entitled  to  bring  the  ac- 
tion .  When  the  Statate  of  Limitations  has  began  to  ran,  it  will  oontznne 
to  ran,  anaffected  by  any  sabseqaent  disability.  The  daase  of  the 
Statate  of  Limitations,  which  provides  that  civil  actions  shall  be  oom- 
menoed  within  certain  periods  therein  prescribed  *  *  after  the  caose  of 
action  shall  haye  accraed,  '*  does  not  imply  the  existence  of  a  pezwn 
legally  competent  to  enforce  it  by  statate.  The  statute  runs  in  ill 
cases  not  expressly  excepted  from  its  operation.  The  Statate  of 
Limitations  commences  to  run  apon  the  issoance  of  a  patent  from  the 
United  States  for  lands.  At  the  date  of  the  issaance  of  a  patent,  there 
was  a  yacancy  in  the  administration  of  the  estate  of  plaintiff 's  ancestor; 
the  heir  coald  not  then  have  broaghtan  action  to  recover  the  property. 
Held,  that  the  adoption  of  Section  1452,  Code  of  Civil  Procedure, 
giving  heirs  a  right  of  action,  did  not  affect  the  operation  of  the 
Statate  of  Limitations,  which  had  already  commenced  to  ran  against 
the  heir.  If  the  Coart  fails  to  find  apon  Hdverse  possession,  the  came 
will  be  reversed  for  want  of  a  finding  on  sach  issae. 

Appeal  from  Twentieth  District  Court,  Santa  Clara  County. 

James  H,  Birch,  for  respondent. 
Houghton  dt  Reynolds,  for  appellant. 

Ross,  J.,  delivered  the  opinion  of  the  Court: 
The  hearing  of  this  cause  before  the  Court  in  bank  affords 
us  the  opportunity,  of  which  we  gladly  avail  ourselves,  of 
correcting  an  error  into  which  we  think  Department  One  feD 
with  respect  to  the  question  of  the  Statute  of  Limitations. 
The  error  arose  upon  the  construction  put  by  the  Depart- 
ment on  Section  328  of  the  Code  of  Civil  Procedure,  which 
reads  as  follows : 

''If  a  person  entitled  to  commence  an  action  for  the  re- 
covery oi  real  property,  or  for  the  recovery  of  the  possession 
thereof,  or  to  make  any  entry  or  defense  founded  on  the 
title  to  real  property,  or  to  rents  or  services  out  of  the  same, 
be,  at  the  time  sucn  title  first  descends  or  accrues,  either— 
"1.  Within  the  age  or  majority;  or — 
<«2.  *  *  *  *  *  *  ** 

**  The  time  during  which  such  disability  continues  is  not 
deemed  any  portion  of  the  time  in  this  chapter  limited  for 
the  commencement  of  such  action,  or  the  making  of  such  entry 
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or  defense,  but  such  action  may  be  commenced,  or  entry  or 
defense  made,  within  the  period  of  five  years  after  such  dis- 
ability shall  cease,  or  after  the  death  of  the  person  entitled 
who  shall  die  under  such  disability;  but  such  action  shaU 
not  be  commenced,  or  entry  or  defense  made,  after  that  period." 
In  our  opinion,  according  to  the  true  construction  of  this 
section,  in  order  to  entitle  one  to  its  protection,  he  must  not 
only  have  been  a  minor  when  the  cause  of  action  accrued, 
bat  he  must  then  have  been  entitled  to  bring  the  action. 
Unless  entitled  to  bring  the  action,  no  '* disability*'  could 
exist;  for  the  disability  cannot  have  reference  to  a  person  in 
whom  no  right  of  action  exists.  (Meeks  vs..  Olpherts,  10 
Otto,  568.)  This  is  the  construction  of  the  statute  adopted 
bv  the  learned  Judge  of  the  United  States  Circuit  Court  for 
Oalifomia,  in  the  case  of  Harris  vs.  McGoverriy  2  Sawyer's  R. 
515,  and  is  the  construction  put  upon  a  similiar  statute  of 
New  York  in  the  cases  of  Fleming  vs.  Grisioold,  3  Hill,  85, 
and  Becker  vs.  V(yfi  VaVceriburg,  29  Barb.  324.  It  also  ac- 
cords with  the  well-established  doctrine  that  when  the  Statute 
of  Limitations  has  begun  to  run,  it  will  continue  to  run  un- 
affected by  any  subsequent  disabiliiy.  As  held  in  Mercer's 
Lessee  vs.  Sdden,  1  How.  37,  disabilities  which  bring  a  party 
within  the  exceptions  of  the  statute  cannot  be  piled  one  upon 
another,  but  a  party  claiming  the  benefit  of  the  exception 
can  only  avail  himself  of  the  disability  existing  when  the 
right  of  action  first  accrued.  In  the  present  case  the  cause 
of  action  first  accrued — ^assuming  the  defendants  held  adverse 
{)os8ession  of  the  premises — on  the  19th  day  of  February, 
1868 — ^the  date  of  the  issuance  of  the  patent  under  which  the 
plaintiff  claims.  But  at  that  time  the  plaintiff,  who  is  one 
of  the  heirs  of  S.  J.  Crosby,  deceased,  was  not  entitled  to 
bring  the  action.  The  right  of  the  heir  to  maintain  an  ac- 
tion of  this  character  against  any  one  except  the  executor  or 
administrator,  was  first  given  by  Section  1452  of  the  Code 
of  Civil  Procedure,  which  went  into  effect  January  1,  1873. 
Prior  to  that  time  the  sole  right  to  maintain  an  action  for 
the  recovery  of  the  real  estate  of  a  deceased  person,  pending 
administration  of  the  estate,  was  in  the 'administrator  or  ex- 
ecutor; and  notwithstanding  a' vacancy  in  the  office  of  executor 
or  administrator,  the  heir  could  not  maintain  such  action  so 
long  as  the  administration  remained  unclosed.  {Chapman 
vs.  HoUister,  42  Cal.  462.)  Nor  does  the  statute  which  pro- 
rides  that  civil  actions  shall  be  commenced  within  cei*tain 
Griods  therein  prescribed  ''after  the  cause  of  action  shall 
ve  accrued,"  imply  the  existence  of  a  person  legallv  com- 
petent to  enforce  it  by  suit.     Tynan  vs.  WaUcer,  35  Cal.  643.) 
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Therefore,  the  fact  shown  by  the  record  that,  on  the  nine- 
teenth of  February,  1868,  when  the  cause  of  action  in  Ais 
case  first  accrued,  and  there  was  a  vacancy  in  the  administra- 
tion of  the  estate  of  Crosby,  is  unimportant.  Assuming 
that  there  was  an  adverse  possession,  the  statute  commenced 
to  run  upon  the  issuance  of  the  patent  against  every  one  not 
within  one  of  its  exceptions.     (  Tyiian  vs.  Wcdkery  supra^) 

It  is  true  that  the  plaintiff  was  at  that  time  within  the  age 
of  majority,  but  she  was  not  then  entitled  to  bring  the  action, 
and  does  not  therefore  come  within  the  provisions  of  SecUoD 
328  of  the  Code  of  Civil  Procedure.  The  fact  that  the  Legis- 
lature subsequently  conferred  upon  her  the  right  to  maintain 
the  action  against  any  one  except  the  administrator,  and  that 
she  was  then  a  minor  still,  could  not,  for  the  reasons  and 
under  the  authorities  already  mentioned,  suspend  the  statate 
which  (if  there  was  an  adverse  possession)  had  already  com- 
menced to  run  against  the  cause  of  action.  It  has  oftei;  been 
decided  here  and  elsewhere,  that  an  adverse  possession  for 
the  statutory  period  extinguishes  the  true  title  and  vests  title 
in  the  adverse  holder.  {Langford  vs.  Poppe,  No.  6008,  and 
cases  there  cited.)  This  can  only  be  upon  the  theory  that 
the  statute  runs  against  the  title,  and  consequently  against 
every  one  (not  within  one  of  the  exceptions  of  the  stetnte) 
whose  right  is  based  on  that  title.  Of  course,  as  already  in- 
timated, what  we  have  said  proceeds  upon  the  assumption 
that  there  was  an  adverse  possession  of  the  demanded  prem- 
ises on  the  part  of  the  defendanta.  But  the  Court  below  did 
not  find  whether  there  was  such  adverse  possession  or  not; 
and,  as  the  answef'  pleads  the  Statute  of  Limitations^  we 
must  remand  the  cause  for  the  failure  to  find  on  that  issue. 
Inasmuch  as,  upon  another  trial,  the  case  may  be  disposed 
of  on  that  point,  we  think  it  best  to  withhold  the  expression 
of  any  opinion  as  to  the  sufficiency  of  the  description  of  Ute 
decree  of  foreclosure  in  the  case  of  Over/eU  vs.  Crosby,  It  is 
proper,  however,  for  us  to  say,  in  response  to  a  suggestion 
made  in  one  of  the  briefs  on  file,  that  the  Department  in 
holding  that  resort  could  not  be  had  to  anything  dehors  the 
record  in  aid  of  the  description  of  the  decree,  did  not,  of 
course,  intend  its  language  to  be  understood  in  the  literal 
sense  in  which  it  is  said  to  have  been  interpreted.  The  lan- 
guage in  this,  as  in  all  other  cases,  should  be  construed  with 
reference  to  the  facts  under  consideration.  Thus  construed, 
it  does  not  warrant  the  interpretation  which  it  is  said  has 
been  placed  upon  it.  But  as  the  opinion  of  the  Department 
was  vacated,  nothing  further  need  now  be  said  on  the  sub- 
ject. 
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Jnd^ent  and  order  reversed  and  cause  remanded  for  a 
new  tnal. 

We  concur:  McKinstry,  J.,  Morrison,  C.  J.,  Sharpstein,  J. 

CONCURRING  OPINION. 

I  concur  in  the  judgment  on  the  ground  that  there  was  no 
finding  on  the  issue  raised  by  the  defense  of  the  Statute 
of  Liimitations :    Thornton,  J. 

On  the  ground  stated  by  Mr.  Justice  Thornton,  I  concur 
in  iixe  judgment:    McEee,  J. 


In  Bank. 


[Filed  June  29,  1881.] 

No.  7268. 

COSNER,  Appellant, 

vs. 

BOARD   OF  SUPERVISORS  OF  COLUSA   COUNTY, 

Respondent. 

Rkclavation  Distbict — Swamp  AXD  Overflowkd  Lands — Warrant — Board 
OF  Supervisors — Discretion — Mandamus — District  in  More  Than 
One  County.  Mandamns  will  not  lie  to  compel  a  Board  of  Super- 
visors to  approYe  a  warrant  drawn  by  the  trustees  of  a  reclamation 
district.  Under  the  provisions  of  the  Political  Code  relating  to  the 
formation  of  swamp  land  districts,  etc.,  and  providing  for  the  case  of 
a  district  situated  partly  in  different  counties,  warrants  must  be 
presented  to  the  Board  of  Supervisors  of  the  several  counties  in 
which  the  land  is,  and  each  Board  has  the  same  discretion  with  re- 
spect to  warrants  drawn  upon  their  county  as  has  the  Board  where 
the  whole  district  is  included  within  the  boundaries  of  one  county. 

Appeal  from  Superior  Court  of  Colusa  County. 

Adams  dc  HaJtchy  for  appellant. 
Hart  &  BaynCy  for  respondent. 

By  the  Court: 

This  is  an  action  for  a  writ  of  mandate  commanding  the 
defendant  to  **  approve  **  warrants  drawn  by  the  Trustees  of 
Reclamation  District  No.  108,  in  favor  of  certain  persons, 
whose  claims  have  been  allowed  by  the  Trustees,  in  sums 
roBpectively  equal  to  the  alleged  indebtedness  of  the  district 
to  each  of  such  persons. 

District  No.  108  is  situated  partly  in  Yolo  and  partly  in 
Colusa  county.     Section  3446  of  the  Political  Qode  provides 
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for  the  presentation  of  a  petition  by  the  owners  of  one-half 
or  more  of  any  body  of  swamped  and  overflowed  lands,  sus- 
ceptible of  one  mode  of  reclamation,  to  the  Board  of  ^per- 
visors  "  of  the  county  in  which  the  lands,  or  the  greater  part 
thereof,  are  situated,''  for  the  formation  of  a  district. 

Section  3448,  that  when  a  district  is  situated  partly  in 
different  counties  the  Trustees  must,  after  the  petition  has 
been  granted  (by  the  Supervisors  of  the  county  in  which  the 
greater  part  of  the  lands  are  situated),  forward  a  copy  of  the 
petition  to  the  Clerk  of  the  Board  of  Supervisors  of  each  of 
the  other  counties  in  which  any  part  of  the  district  may  lie. 

Section  3455  requires  that  the  Trustees  of  the  district  shall 
report  to  the  Board  of  Supervisors  of  each  county—"  the 
plans  of  the  work  and  estimates  of  the  cost,  together  with 
estimates  of  the  incidental  expenses  of  superintendence,  re- 
pairs, etc." 

By  Section  3456 :  •'  The  Board  by  which  the  district  was 
formed  "  (that  is,  the  Board  of  Supervisors  of  the  county  in 
which  the  greater  part  of  the  lands  are  situated)  are  com- 
manded to  appoint  three  *'  commissioners  "  to  assess  all  the 
lands  within  the  district. 

Section  3458  provides  that  the  assessment  or  charge  upon 
each  tract  of  land  shall  be  paid  into  the  Treasury  of  the 
county  in  which  the  particular  tract  is  situated. 

And  Section  3465,  that  a  person  against  whose  lands  an 
assessment  has  been  levied  must  pay  to  the  Treasurer  the 
amount  of  the  charge,  in  coin,  '*  or  in  warrants  of  the  dis- 
trict drawn  by  the  Trustees  thereof  and  approved  by  the 
Board  of  Supervisors  of  the  county." 

This  can  only  mean  the  county  into  the  treasury  of  which 
the  charge  is  paid. 

Section  3456  requires  that  the  money  collected  upon  an 
assessment  shall  be  paid  into  the  County  Treasury  as  herein- 
after provided  (as  in  Section  3458),  "and  paid  out  for  the 
work  of  reclamation  upon  the  warrants  of  the  Trustees,  ap- 
proved by  the  Board  of  Supervisors  of  the  county." 

It  would  seem  clear  that  the  approval  is  to  be  by  the 
Supervisors  of  the  county  into  whose  Treasury  the  money  is 
paid  and  upon  whose  Treasurer  the  particular  warrant  is 
drawn  by  the  Trustees.  • 

And  Section  3457  provides  that  the  warrants  drawn  by  the 
Trustees  must,  after  they  are  approved  by  the  Board  of 
Supervisors  (of  the  county  on  whose  Treasurer  they  are 
drawn),  be  presented  to  the  Treasurer  of  the  county  (who 
has  custody  of  the  portion  of  the  assessment  collected  in 
such  county). 
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Sections  3467  and  3468  read:  **The  work  necessary  for 
reclamation  mnst  be  executed  under  the  direction  and  in  the 
manner  prescribed  by  the  Board  of  Trustees.  The  Board 
[of  Trustees]  must  keep  accurate  accounts  of  all  expendi- 
tures, which  accounts,  and  all  contracts  that  may  be  made 
bj  them,  are  open  to  the  inspection  of  the  Board  of  Super- 
Yisors  and  every  person  interested." 

A  reading  of  the  sections  of  the  Political  Code  will  make 
it  sufficiently  manifest  that  the  scheme  it  furnishes  is  ren- 
dered complicated  by  the  provisions  which  relate  to  the  col- 
lection and  disbursements  of  assessments  levied  in  districts 
situated  in  more  than  one  county.  If  a  district  could  be 
created  only  in  a  single  county,  and  the  statute  required  that 
the  Trustees  should  report  to  the  Board  of  Supervisors  their 
plans  and  estimates;  that  such  Board  should  appoint  cotti- 
missioners  to  assess  charges,  which  should  be  paid  into  the 
Coxmty  Treasury,  and  which  should  be  paid  out  for  the  work 
upon  warrants  of  the  Trustees  "approved "by  the  Super- 
visors— the  warrants  being  presented  to  the  Treasurer  only 
after  they  had  been  so  approved;  and  that  the  books  and 
accounts,  and  all  contracts  made  by  the  Trustees,  should  be 
open  to  the  inspection  of  the  Supervisors — it  would  not  be 
very  difficult  to  arrive  at  the  true  interpretation  of  the  pro- 
visions of  the  Code.  It  would  then  be  apparent  that  it  was 
intended  that  the  Board  of  Supervisors  should  constitute  a 
check  upon  the  Trustees,  and  that  they  were  vested  with 
general  supervisory  control  over  the  conduct  of  the  Trustees 
m  the  matter  of  contracts  and  appropriations  of  money  col- 
lected. 

The  word  "approve"  is  to  be  considered  in  connection 
with  the  action  to  which  it  relates.  It  does  not  ex  vi  termini 
necessarily  import  the  exercise  of  discretion.  Presumptively, 
however,  when  the  "approval"  of  a  distinct  officer  is  made 
necessary  to  validate  or  consummate  the  act  of  another,  it  is 
the  intention  of  the  Legislature  that  he  should  be  invested 
with  the  option  to  sanction  officially  or  to  disapprove  the  act 
submitted  to  him.  It  involves  the  idea  of  discretion  and 
adjudication.  Yet  such  presumed  intention  is  not  conclu- 
sive; and  if  it  clearly  appears  from  the  nature  of  the  act, 
or  the  express  lan^age  of  the  context,  that  the  word 
"  approved  "  is  used  in  a  more  limited  sense,  and  imposes  a 
mere  ministerial  or  clerical  duty,  the  Courts  will  so  hold. 
We  had  little  difficulty  in  deciding  that  where  the  power  of 
"approving"  an  appraisement  was  confided  in  the  Governor, 
he  had  a  discretion  to  disapprove  it.  (Berryman  vs.  Perkins, 
66  Cal.  483.)    So  where  a  board  of  Supervisors  were  author- 
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isBed  to  contract  for  a  map,  it  was  held  that  it  was  iotended 
by  the  Legislature  to  refer  the  propriety  of  purchasing  the 
map  to  the  local  authorities.  (Botvers  vs.  Sonoma  County,  32 
Cal.  68.)  If  we  could  believe,  after  considering  the  whole 
scheme  for  the  formation,  taxing,  and  government  of  the 
swamp  and  overflowed  land  districts,  that  it  was  intended 
that  the  Board  of  Supervisors  should  be  bound  of  course  to 
indorse  as  "approved  '*  every  warrant  drawn  by  the  Trustees 
of  a  district,  we  would  direct  the  writ  to  issue  as  prayed  for. 
But  if,  as  we  have  seen,  we  consider  this  statute  as  confined 
to  a  district  entirely  in  one  counir^^,  it  seems  clear  that  the 
Supervisors  have  had  accorded  to  them  a  general  supervision 
of  the  acts  of  the  Trustees,  and  have  imposed  upon  them  a 
duty  to  secure  just  and  prudent  expenditures  of  moneys  col- 
lected as  assessments.  All  persons  contracting  with  the 
Trustees  must  be  supposed  to  do  so  in  view  of  the  law,  and 
with  full  knowledge  that  any  warrant  drawn  by  the  Trustees 
may  be  disapproved  by  the  Supervisors. 

That  the  Supervisors  of  each  countjr  in  which  any  part  of 
the  district  is  situated  may  intervene  in  the  management  of 
district  affairs,  at  least  to  the  extent  of  inspecting  all  con- 
tracts and  accounts — that  the  Trustees  may  transmit  a  copy 
of  the  petition  on  which  the  district  was  formed  to  each  of 
such  Boards  of  Supervisors — that  they  are  compeDed  to 
report  to  each  their  plans  for  work,  and  estimates  of  cost — 
that  the  charge  upon  each  separate  tract  is  required  to  be 
paid  into  the  treasury  of  the  county  where  the  tract  lies — 
that  the  money  thus  deposited  in  several  counties  can  be 
paid  out  only  on  the  warrant  of  the  Trustees,  ** approved" 
by  the  Board  of  Supervisors  of  the  county  on  which  the 
particular  warrant  is  drawn — may,  and  probably  does,  int-er- 
fere  with  the  practical  working  of  the  scheme.  But  it  is  the 
scheme  which  the  statute  has  designed. 

Each  Board  of  Supervisors  (when  the  district  extends  be- 
yond a  single  county)  has  the  same  discretion  with  respect 
to  warrants  drawn  upon  their  county  as  has  the  Board  where 
the  whole  district  is  included  within  the  boundaries  of  one 
county.  The  Legislature  has  seen  fit  to  declare,  with  ref- 
erence to  these  matters,  that  before  any  of  the  money  col- 
lected as  an  assessment  upon  lands  in  any  county  shall  be 
paid  away,  its  expenditure  shall  be  approved  not  only  b^  the 
Trustees  of  the  land  districts,  buft  also  by  the  Supervisors 
of  the  county. 

Our  conclusion  is  that  the  Court  below  properly  sustained 
the  demurrer. 

Judgment  affirmed. 
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In  Bank. 


[FUed  June  30,  1881,] 

No.  7732. 

PEOPLE,  Appellant,  vs.  HENBT,  Respondent. 

EtLBcnoN  or  Polici  Judoi  of  Sacsamsnto  Citt — Gombtitution — Mttnig£pai< 
Opfiosb — JuBiciAii  Elbchon— ^JoDiciAL  Offigib.  A  Police  Judge  is 
a  jadicial  officer  of  a  monioipality,  and  not  one  of  the  officers  men- 
tioned in  Section  10,  Article  XXII,  of  the  Constitution.  The  Police 
Judge  of  Sacramento  city  is  to  be  elected  at  the  time  of  the  election  of 
other  judicial  officers*  The  purpose  of  the  Act  of  April  1,  1864  (pro- 
riding  for  the  election  of  such  officer),  was)  that  the  Police  Judge 
should  be  elected  at  such  time;  and  the  present  Constitution  con- 
tinuing in  existence,  Potiee  Courts,  and  changing  the  time  of  holding 
judicial  elections,  from  the  month  of  October  to  September,  does  not 
alter  the  effect  and  meaning  of  the  Act  of  April  1,  1864,  that  the 
Police  Judge  at  Sacramento  city  should  be  elected  at  the  election  for 
judicial  officers. 

Appeal  from  Superior  Court,  Sacramento  County. 

8.  8.  HoUj  ioT  appellant. 

Edgerton  and  Brown,  for  respondent. 

Ross,  J.,  delivered  the  opinion  of  the  Court: 

A  Police  Judge  is  undoubtedly  a  judicial  officer,  but  he 
is  a  judicial  officer  of  a  municipality.  He  is,  therefore,  a 
municipal  officer,  and  is  not  one  of  tnose  mentioned  in  Sec- 
tion 10,  Article  XXII,  of  the  present  Constitution.  {In  re 
8tuarty  53  Cal.  748;  Barton  vs.  Kailoch,  opinion  filed  Septem- 
ber 28,  1880;  Uridias  vs.  Morrill,  22  Cal.  473;  People  vs.  Pro- 
wnes,  34Cal.  620;  Political  Code,  Sections  4355  and  4370.) 

ThiS'disposes  of  the  claim  of  the  relator  to  the  office  of  Po- 
lice Judge  of  the  city  of  Sacramento.  But  the  purpose  of 
the  action  was  to  oust  the  respondent  as  well  as  to  install  the 
relator. 

Bespondent  was  elected  to  the  office  at  the  general  election 
held  in  September,  1879.  He  was  elected  by  virtue  of  the  act 
of  the  Legislature  approved  April  1,  1864,  and  of  those  pro- 
visions of  the  present  Constitution  continuing  in  existence 
Police  Courts  and  changing  the  time  of  holding  judicial  elec- 
tions from  October  to  the  day  of  the  general  elections  in  the 
month  of  September. 

The  act  of  April  1, 1864,  is  entitled  "  An  act  to  provide  for 
the  election  of  the  Police  Judge  of  the  cihr  of  Sacramento  at 
the  time  of  the  election  of  otner  judicial  officers/' and  de- 
clares: ''  The  Police  Judge  of  the  city  of  Sacramento  shall  be 
elected  at  the  special  judicial  election  to  be  holden  on  the 
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third  Wednesday  in  October,  a.  d.  1865,  and  every  two  years 
thereafter,  and  shall  take  office  on  the  Ist  day  of  Jannarynext 
succeeding  his  election,  and  shall  hold  for  two  years  and  until 
his  successor  is  elected  and  (qualified." 

The  evident  purpose  of  this  act  was,  as  its  title  indicates, 
to  provide  for  the  election  of  the  Police  Judge  of  the  ciiy  of 
Sacramento  at  the  time  of  the  election  of  otner  judicial  offi- 
cers. Until  the  adoption  of  the  present  Constitution  such  ju- 
dicial elections  were  held  in  the  month  of  October,  but  by 
the  provisions  of  that  instrument  the  time  of  holding  them 
was  changed  to  the  day  of  the  general  elections  in  Septem- 
ber. Accordingly,  at  the  generd  election  in  September,  1879, 
the  judicial  officers  of  the  State  were  elected.  At  that  time 
the  respondent  was  voted  for  and  elected  Police  Judge  of  the 
city  of  Sacramento.  And  although  he  was  not  elected  on  the 
third  Wednesday  in  October,  he  was  elected  at  the  time  of 
the  election  of  the  other  judicial  officers,  which  was  in  accord- 
ance with  the  obvious  intent  and  meaning  of  the  a^t  of 
April  1,  1864;  and  having  been  elected  in  substantial  compli- 
ance with  the  law,  and  having  qualified  and  entered  upon  the 
discharge  of  the  duties  of  uie  office,  we  think  his  tenure 
ought  not  to  be  disturbed. 

Judgment  affirmed. 

We  concur:  McKinstry,  J.,  Thornton,  J.,  Sharpstein,  J. 


Department  No.  1. 


[Filed  June  24,  1881.] 

No.  6283. 

SHINN,  Appellant,  vs.  YOUNG,  Respondent. 

FoBMSB  Abjudication — Lakixs — Gebtificatk  of  Pubchabb — Hombbtbad  Uv- 
DEB  United  States  Laws— Patent — Ejectment — Action  to  Quht 
Title.  In  a  former  action  of  ejectment  between  the  parties,  the  ts- 
lidity  of  a  certificate  of  purchase  issued  by  the  State  to  the  defendant 
in  this  action,  was  determined  in  his  favor,  as  also  the  Talidity  of  « 
homestead  application  made  by  plaintiff  herein,  under  the  homestead 
law  of  the  United  States.  Held^  the  question  of  the  Talidity  of  the 
State  certificate  of  purchase  necessarily  involved  the  validity  of  tli« 
selection  of  the  land  by  the  State,  including  its  listing  over  to  the 
State  by  the  United  States,  and  that  the  judgment  in  that  action  was 
conclusive  upon  the  parties  in  this  action  to  quiet  title,  notwithstand- 
ing plaintiff  herein  had,  since  said  judgment,  obtained  a  patent  from 
the  IJnited  States  based  upon  his  homestead  application. 

Appeal  from  Seventh  District  Court,  Sonoma  County. 
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A.  Thomas,  for  appellant. 
Temple  &  Johnson,  for  respondent. 

Ross,  J.,  delivered  the  opinion  of  the  Court: 

The  land  in  controversy  was  originally  public  land  of  the 
Government  of  the  United  States.  The  defendant  in  this 
action,  on  the  15th  of  April,  received  from  the  Begister  of 
the  Stat«  Land  Office  a  certificate  of  purchase  for  it.  On 
the  18th  of  December,  1865,  the  plaintiff  in  this  action  made 
an  application  to  the  Begister  and  Beceiver  of  the  United 
States  Land  Office  for  the  said  land,  under  and  by  virtue  of 
the  United  States  Homestead  Law,  and  paid  those  officers 
the  requisite  fees,  for  which  they  gave  him  a  receipt. 

Subsequent  to  all  of  those  dates,  and  on  the  2d  day  of 
May,  1870,  Youn^  commenced  an  action  of  ejectment  in  the 
proper  Court  against  Shinn  for  the  recovery  of  the  said  land, 
oasing  his  right  to  recover  on  the  certincate  of  purchase 
issued  to  him  by  the  Begister  of  the  State  Land  Office. 
Shinn  resisted  the  action,  and  based  his  right  to  his  land  on 
his  homestead  claim.  After  trial  had,  judgment  was  ren- 
dered for  the  plai]|^tiff  (defendant  here),  which  judgment  was, 
on  appeal  to  tnis  Court,  affirmed — the  Court  saying  ^48  Cal. 
28) :  "The  certificate  of  purchase  gave  the  plaintiff  tne  right 
of  possession  of  the  premises,  unless  the  proceedings  on  his 

5 art  were  rendered  unavailing  by  thd  homestead  claim  of  the 
efendant;  and  conceding  that  the  latter  proved  that  he  had 
taken  the  requisite  ste{)s  to  acquire  a  homestead,  and  that  it 
would  be  valid  and  entitle  him  to  the  possession,  except  for 
the  proceedings  taken  by  the  plaintiff,  the  question  presented 
is:  which  party  acquired  the  better  right;  which  party  would 
acquire  the  title,  if  each  should  thereafter  proceed  in  the 
mode  prescribed  by  law?  The  party  who  first  commenced 
his  proceedings  to  acquire  the  title  has  the  better  right. 
(Smith  vs.  Athearn,  34  Cal.  506.)  The  plaintiff  re-located 
the  land  before  the  defendant  filed  his  homestead  claim,  and 
that  act  secured  him  the  better  right  to  purchase  the  prem- 
ises." 

The  judgment  in  the  ejectment  action  between  these  par- 
ties determined  the  validity  of  the  certificate  of  purchase 
issued  to  Young,  and  the  invalidity  of  the  subsequent  appli- 
cation by  Shinn  under  the  United  States  homestead  law. 
The  validity  of  the  State  certificate  of  purchase  necessarily 
involved  the  viJidity  of  the  State  selection,  including  the 
listing  of  the  land  over  to  the  State.  All  of  these  proceed- 
ings having  been  put  in  issue  and  determined  in  the  action 
of  ejectment  between  the  same  parties,  is  conclusive  upon 
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them  in  the  present  action.     And  it  being  thus  detennined, 
as  between  these  parties,  that  the  United  States  transferred 
the  land  in  question  to  the  State  of  California,  it  had  no 
title  to  transfer  to  Shinn  by  patent  or  otherwise. 
We  concur:  McKinstry,  J,,  McEee,  J. 


In  Bank. 


[Filed  June  22,  1881.] 
No,  7276. 
BLACK,  Appellant,  vs.  GERICHTEN,  Respondent. 

HoBTOAOB — Redemption — Msboeb  — JTJDOMSirr  —  Deficiency  —  Fobklos- 
UBB — Lien.  A  mortgagee  who  has  toreclosed  his  mortgage,  had  tke 
property  sold  and  a  judgment  docketed  for  a  deficiency  is  not  entitled 
to  redeem  the  property  from  one  who  has  redeemed  it  under  k  judg- 
ment lien  from  the  purchaser  at  the  foreclosure  sale.  A  mortgage  is 
merged  in  the  judgment  of  foreclosure,  and  the  only  lien  which  the 
mortgagee  has  after  a  sale  of  the  property  upon  his  mortgage,  and  a 
docketing  of  a  deficiency  judgment  is  by  virtue  of  such  docketed  de- 
ficiency judgment.      (Frink  vs.  Murphy,  21  Cal.  108,  distinguibhed.) 

• 

Appeal  from  Superior  Court,  San  Diego  County.  ' 

Chase  &  Lwce,  for  appellant. 
Leach  &  Cleveland,  for  respondent. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 

The  only  qestion  that  arises  in  this  case  is  whether  a  partjr 
who  has  foreclosed  his  mortgage,  had  tJie  mortgaged  prem- 
ises sold,  and  docketed  a  judgment  for  the  deficiency,  is  en- 
titled to  redeem  the  property  so  sold  from  one  who  has 
properly  redeemed  it,  under  a  judgment  lien,  from  the  pur- 
chaser at  the  foreclosure  sale.  Whether  such  mortgage  was 
foreclosed,  in  an  action  in  which  the  mortgagee  was  plaintifi, 
or  defendant,  is  immaterial,  if  in  the  latter  case  he  filed  a 
cross-complaint  and  prayed  a  foreclosure  of  his  mortgage. 

It  is  quite  clear  that  the  plaintiff  in  this  case  had  no  mort- 
gage lien  on  the  property  subsequent  to  that  on  which  the 
property  was  sold,  l^or  it  was  sold  upon  his  mortgage  lien, 
and  his  mortgage  was  merged  in  the  judgment  under  which 
it  was  sold.  (People  vs.  Beebee,  1  Barb.  379;  StockpoUn. 
Bobbins,  47  Barb.  212;  Davenport  vs.  Turpin,  43  Cal.  697.) 

And  the  Code,  as  we  construe  it,  makes  this  too  clear  to 
admit  of  argument.  After  providing  that  there  can  be  bat 
one  action  for  the  enforcement  of  any  right  secured  by  mort- 
gage upon  real  estate  and  for  the  sale  of  the  incnmbered 
property,  it  provides  that  if  the  proceeds  of  the  sale  are 
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insafficient,  and  a  balance  remains  due,  judgment  may  be 
docketed  for  the  balance  against  the  defendant  personally 
liable  for  the  debt,  ''and  it  becomes  a  lien  on  the  real 
estate  of  such  judgment  debtor,  as  in  other  cases  on  which 
execution  may  issue."  (C.  C.  P.,  726.)  Obviously  the  only 
hen  which  a  mortgagee  has,  after  the  sale  of  the  mortgaged 
property  upon  a  judgment  of  foreclosure,  of  his  own  mort- 
gage, and  the  docketing  of  a  judgment  for  the  deficiency,  is 
under  and  by  virtue  of  the  latter  jud^ent.  Such  a  judg- 
ment was  docketed  in  favor  of  the  plaintiff  herein,  and  upon 
that  his  claim  to  redeem  must  rest.  And  it  was  distinctly 
held  in  Hershey  vs.  Dennis,'  53  Cal.  77,  that  a  judgment 
creditor  having  a  lien  by  virtue  of  the  docketed  defi- 
ciency arising  from  the  mortgage  sale,  was  not  authori^d  to 
redeem  from  the  purchaser  at  the  mortgage  sale.  And  we 
do  not  understand  counsel  for  appellant  as  claiming  that  he 
is  entitled  to  redeem  under  the  judgment.  They  rely  how- 
ever upon  Frink  vs.  Murphy,  21  Cal.  108,  which  would  be 
in  point  if  Kealy,  the  assignor  of  Frink,  had  filed  a  cross- 
complaint  and  prayed  a  foreclosure  of  his  own  mortgage,  in 
the  action  brought  by  the  holder  of  the  prior  mortgage.  It 
nowhere  appears  in  that  case  that  Kealy  had  a  judgment 
docketed  for  the  deficiency  arising  from  the  foreclosure  sale, 
and  under  the  then  existing  practice  he  could  not  have  had 
such  a  judgment  docketed.  The  only  relief  which  he  could 
obtain  in  that  action  was  that  which  he  did  obtain,  viz. :  that 
the  surplus  arising  from  sale,  if  aiiy  remained  after  satisfy- 
ing the  former  mortgage,  should  be  applied  upon  his  mort- 
gage. His  mortgc^e  was  not  foreclosed,  nor  was  any  judg- 
ment for  deficiency  docketed  in  his  favor.  The  distinction 
between  that  case  and  this  is  apparent. 

In  Simpson  vs.  Castle,  52  Cal.  644,  it  was  held  that  a  judg- 
ment docketed  for  a  deficiency,  after  the  sale  of  the  mort- 
gaged premises  upon  a  judgment  of  foreclosure,  is  not  a  lien 
upon  the  premises  sold  if  they  are  purchased  by  any  person 
other  than  the  mortgage  debtor.  As  we  are  unable  to  per- 
ceive that  the  plaintiff  herein  has .  any  other  lien  than  that 
created  by  the  docketing  of  a  judgment  in  his  favor  for  the 
deficiency  arising  upon  the  sale  of  the  premises  upon  the 
foreclosure  of  his  own  mortgage,  the  judgment  of  the  Court 
below  must  be  affirmed. 

Judgment  affirmed. 

We  concur:  Koss,  J.,  Morrison,  C.  J.,  McKee,  J.,  Thorn- 
ton,. J.,  Myrick,  J. 

(Mr.  Justice  McKinstry,  not  having  heard  the  argument 
in  this. case,  took  no  part  in  the  decision.) 
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^^     ,j^^  .leiit  is  asked  for  with  the  object  of  collecting  the 

^^    ^^^  '  jit^   i»  personam   against  delinquent  shareholders. 

^  '   "  ^'  '  I  whether  they  are  personally  liable  must,  flierefore, 

.  ""'*  '*miued. 

,  nestion  the  power  of  the  Court  to  compel  contribu- 

'  lid  subscriptions  to  the  capital  stock  of  an  insolvent 

^  for  the  purpose  of  paying  its  debts.     (Upton  vs. 

^  n  U.  S.  48;  Sanger  vs.   Upton,  91  U.  S.  60;  Chubb  vs. 

^  i  .  S.  665;  Pullman  vs.  Upton,  96  U.  S.  328;  Tumbull 

,  1)5  XJ.  S.  420;  Bank  vs.  Case,  99  U.  S.  528;  Hatch  vs. 

v.  S.) 
^  •  deny  that  a  promise  to  pay  for  shares  of  stock  will 

I  from  the  fact  of  subscribing  for  them.     (14  Wend. 
.m.  499;  2  Mete.  (Ky.),  314;  13  111.  514;  13  lU.  504.^ 
'  acceptance  and  holding  of  a  certificate  of  stock  will 
same  effect.     (91  U.  S.  48;  91  U.  S.  60.) 
it  necessary  to  create  a  liability  as  stockholder  that  a 
e  shall  have  been  issued.     (37  Me.  76;  19  Pick.  564;  32 
;   22  N.  Y.  551;  16  Mass.  94.) 
lent  of  assessments  will  estop  an  unregistered  transferee 
cs  from  denying  his  liability  as  a  shareholder. 
ijig'  as  a  director  or  voting  at  stockholders'  meetings  will 
T  Jie  same  effect.     (60  Me.  468;  36  Miss.  17;  31  Pa.  St.  489; 
'  I.    St.  81;  6  Mau.  &  Gr.  81.) 

hf^  acceptance  of  an  assignment  of  a  certificate  in  blank  will 
rlio  liability  as  stockholder.     (3  Bis.  524.) 
I  f    iL  Hulwcription  be  obtained  by  fraud,  it  must  be  promptly 
.  *.,,ii<liated.     (91  V.  S.  45;  95  U.  S.  667.) 

Xor  will  ignorance  of  the  law  relieve  the  strockholder.     (91 

Xor  can  the  corporation  release  the  stockholder  from  his 
H;Ll>ility  so  far  as  creditors  are  concerned;  nor  can  it  accept  any 
<»tljcr  roocle  of  payment  than  money  unless  full  value  be  given. 
($11  U.    H.  60;  21  Wend.  296;  16  N.  Y.  459.) 

Xlie  fact  that  the  company  may  forfeit  and  sell  the  shares  of  a 
«i*»linQU.ent  stockholder  does  not  impair  the  rights  of  a  creditor 
.^.rjiinBt  liira-  (Aug.  &  Ames  on  Corp.,  §§  549-50;  Thompson  on 
Lial>-   of  Stockh.,  §  193,  and  cases  cited.) 

All  iiiese  positions,  which  the  counsel  for  petitioners  have  main- 
tAined  i^i  tbeir  able  and  elaborate  brief,  I  concede. 

Xlies^  principles  apply  to  all  cases  where  an  obligation  has 
lieen  created  or  incurred  on  the  part  of  the  stockholder,  to  pay  to 
tlie  corporation  a  certain  sum,  being  the  par  value  of  the  capital 
stock  subscribed  for  or  transferred  to  him. 

^    TliO    lial>ili^y  thus  created  grows  out  of  contract,  express  or 

•         2ie<3,  and  the  creditors  of  the  corporation  may  avail  them- 

'  ^1  ve»  of  it,  as  of  any  other  chose  in  action  or  equitable  assets  of 

•  '      corporation,  on  well-settled  and  familiar  principles. 

*  Bixfc    tlie  question  in  this  case  is :  Does  the  acceptance  of  stock 
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In  the  District  Court  of  the  United  States, 

In  and  fob  the  District  of  Califobnia. 


In  Rb  the  south  MOUNTAIN  CONSOLIDATED  MINING 
COMPANY.  Bankrupt. 

LiABiUTY  OF  bTOGSHOLDEBs.  Stockholders  of  mining  corporations  organized 
under  the  Code  of  California  incorred  no  liability  ex-contrada,  either 
express  or  implied,  to  pay  in,  either  for  the  prosecution  of  the  enter- 
prise or  the  payment  of  the  debts  of  the  company,  the  nominal  par 
valne  of  their  shares. 

AssSBSMBNTS.  Unless  snch  stockholders  have  subscribed  for  stock,  or  are 
the  successors  of  subscribers,  assessments  levied  on  them  can  only  be 
enforced  by  the  sale  of  their  shares. 

PiBSONAii  LiABiiiiTT  POB  AssRssMENTs.  Scctiou  349  of  the  Civil  Code  doe^ 
not  create,  and  was  not  intended  to  create,  any  personal  liability  for 
assessments,  unless  from  the  terms  of  the  stockholder's  subscription 
such  liability  was  incurred. 

The  Remedy  of  the  Cbeditob  against  the  stockholder  personally  is  limited 
and  defined  by  Section  322  of  the  Code,  and  his  liability  cannot  be 
extended  beyond  the  limits  therein  presented. 

[The  South  Mountain  Consolidated  Mining  Company  was  organized  in 
July,  1874,  under  the  laws  of  the  State  of  California,  with  a  capital  of 
$10,000,000,  divided  into  100,000  shares  of  $100  each.  It  owned  and 
worked  mines  in  Idaho  Territory,  where,  by  October,  1875,  it  had  inconed 
an  indebtedness  over  and  above  its  income,  of  $305,000.  Its  only  income 
was  about  $91,000  from  bullion,  and  $67,090  from  an  assessment  of 
of  $2  per  share.  The  assessment  was  levied  in  August,  1875,  upon  the 
whole  capital  stock,  but  was  paid  upon  only  33,545  shares,  and  the  remaining 
shares  were  sold  to  the  Company  on  the  assessment.  Only  one  assessment 
was  ever  levied;  except  upon  this  assessment  none  of  the  capital  was  paid  in. 
In  obedience  to  a  vote  of  the  stockholders,  in  February,  1876,  the  corpora- 
tion,  by  its  president,  Wm.  M.  Lent,  filed  its  petition  in  bankruptcy.  The 
mines  were  sold  in  1878  for  $6,000,  and  after  all  the  specific  property  had 
been  disposed  of,  a  small  dividend  was  paid  to  preferreid  creditors,  leaving 
u  balance  due  the  creditors  of  $297,000,  with  interest.  In  September, 
1880,  C.  W.  Moore  &  Co.,  bankers  in  Idaho,  who  had  loaned  money  to  the 
corporation,  and  were  creditors  in  the  sum  of  $49,000  and  int«re8t,  filed 
a  petition  on  behalf  of  themselves  and  the  other  creditors,  asking  the  Court 
to  levy  an  assessment  of  $98  per  share  upon  the  shares  in  the  handa  of 
stockholders,  upon  the  theory  that  the  capital  was  unpaid  to  that  extent, 
and  as  a  trust  fund  for  creditors,  could  be  called  in  by  assessment,  and 
applied  to  the  payment  of  the  debts  of  the  corporation.  Wm.  Willis,  one  of 
the  stockholders  demurred,  and  after  elaborate  argument  the  Court  refnsed 
to  levy  the  assessment.  ] 

James  A,  Waymire^  for  the  creditors. 

A,  L.  Rhodes,  J,  B.  GrockeU  and  W,  H,  H.  Hart,  of  counsel. 

McAllister  dc  Bergin,  for  the  stockholders. 

Hoffman,  J.: 

At  the  request  of  counsel,  I  indicate  the  grounds  for. the 
denial  of  the  application  heretofore  made,  to  order  an  assess- 
ment to  be  levied  of  the  shareholders  on  the  above  corporation. 
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The  assessment  is  asked  for  with  the  object  of  collecting  the 
same  by  suits  in  personam  against  delinquent  shareholders. 
The  question  whether  they  are  personally  liable  must,  therefore, 
first  be  determined. 

I  do  not  question  the  power  of  the  Court  to  compel  contribu- 
tion of  unpaid  subscriptions  to  the  capital  stock  of  an  insolvent 
corporation  for  the  purpose  of  paying  its  debts.  (Upton  vs. 
Tubelcock,  91  U.  S.  48;  Sanger  vs.  Upton,  91  U.  S.  60;  Chubb  vs. 
C^n,  95,  U.  S.  665;  Pullman  vs.  Upton,  96  U.  S.  328;  TumbuU 
vs.  PayBon,  95  TJ.  S.  420;  Bank  vs.  Case,  99  U.  S.  528;  Hatch  vs. 
Dana,  100  TJ.  S.) 

Nor  do  I  deny  that  a  promise  to  pay  for  shares  of  stock  will 
be  implied  from  the  fact  of  subscribing  for  them.  (14  Wend. 
20;  12  Conn.  499;  2  Mete.  (Ky.),  314;  13  111.  514;  13  HI.  504.  j 

And  the  acceptance  and  holding  of  a  certificate  of  stock  will 
have  the  same  effect.     (91  TJ.  S.  48;  91  U.  S.  60.) 

Nor  is  it  necessary  to  create  a  liability  as  stockholder  that  a 
certificate  shall  have  been  issued.  (37  Me.  76;  19  Pick.  564;  32 
Md.  393;  22  N.  Y.  551;  16  Mass.  94.) 

Payment  of  assessments  will  estop  an  unregistered  transferee 
of  shares  from  denying  his  liability  as  a  shareholder. 

Serving  as  a  director  or  voting  at  stockholders'  meetings  will 
have  the  same  effect.  (60  Me.  468;  36  Miss.  17;  31  Pa.  St.  489; 
38  Pa.  St.  81;  6  Mau.  k  Gr.  81.) 

The  acceptance  of  an  assignment  of  a  certificate  in  blank  will 
fix  the  liability  as  stockholder.     (3  Bis.  524.) 

If  a  subscription  be  obtained  by  fraud,  it  must  be  promptly 
repudiated.     (91  U.  S.  45;  95  U.  S.  667.) 

Nor  will  ignorance  of  the  law  relieve  the  strockholder.  (91 
U.  S.  45.) 

Nor  can  the  corporation  release  the  stockholder  from  his 
liability  so  far  as  creditors  are  concerned;  nor  can  it  accept  any 
other  mode  of  payment  than  money  unless  full  value  be  given. 
(91  U.  S.  60;  21  Wend.  296;  16  N.  Y.  459.) 

The  fact  that  the  company  may  forfeit  and  sell  the  shares  of  a 
delinquent  stockholder  does  not  impair  the  rights  of  a  creditor 
against  him.  (Aug.  &  Ames  on  Corp.,  §§  549-50;  Thompson  on 
Liab.  of  Stockh.,  §  193,  and  cases  cited.) 

All  these  positions,  which  the  counsel  for  petitioners  have  main- 
tained in  their  able  and  elaborate  brief,  I  concede. 

These  principles  apply  to  all  cases  where  an  obligation  has 
been  created  or  incurred  on  the  part  of  the  stockholder,  to  pay  to 
the  corporation  a  certain  sum,  being  the  par  value  of  the  capital 
stock  subscribed  for  or  transferred  to  him. 

The  liability  thus  created  grows  out  of  contract,  express  or 
implied,  and  the  creditors  of  the  corporation  may  avail  them- 
Relves  of  it,  as  of  any  other  chose  in  action  or  equitable  assets  of 
♦he  corporation,  on  well-settled  and  familiar  principles. 

But  the  question  in  this  case  is :  Does  the  acceptance  of  stock 
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In  the  District  Court  of  the  United  States, 

In  and  for  the  District  of  Califobnia. 


In  Re  THE  SOUTH  MOUNTAIN  CONSOLIDATED  MINING 
COMPANY.  Bankrupt. 

lOABiiiiTy  OF  bTOGXHOLDKBB.  Stockholders  of  mining  corporations  organized 
under  the  Code  of  California  incorred  no  liability  esc-conlracttt,  either 
express  or  implied,  to  pay  in,  either  for  the  prosecution  of  the  enter* 
prise  or  the  payment  of  the  debts  of  the  company,  the  nominal  per 
valne  of  their  shares. 

Absxssmbnts.  Unless  snch  stockholders  have  subscribed  for  stock,  or  are 
the  successors  of  subscribers,  assessments  levied  on  them  can  only  be 
enforced  by  the  sale  of  their  shares. 

pKBSoNAii  LiABiLiTT  FOB  ASSESSMENTS.  Scction  349  of  the  CinI  Code  doe* 
not  create,  and  was  not  intended  to  create,  any  personal  liability  for 
assessments,  unless  from  the  terms  of  the  stockholder's  subscription 
such  liability  was  incurred. 

The  Remedy  of  the  Cbeditob  against  the  stockholder  personally  is  limited 
and  defined  by  Section  322  of  the  Code,  and  his  liability  cannot  be 
extended  beyond  the  limits  therein  presented. 

[The  South  Mountain  Consolidated  Mining  Company  was  organized  in 
July,  1874,  under  the  laws  of  the  State  of  California,  with  a  capital  of 
$10,000,000,  divided  into  100,000  shares  of  $100  each.  It  owned  and 
worked  mines  in  Idaho  Territory,  where,  by  October,  1875,  it  had  inconed 
an  indebtedness  over  and  above  its  income,  of  $305,000.  Its  only  income 
was  about  $91,000  from  bullion,  and  $67,090  from  an  assessment  of 
of  $2  per  share.  The  assessment  was  levied  in  August,  1875,  upon  the 
whole  capital  stock,  but  was  paid  upon  only  ^3,545  shares,  and  the  remaining 
shares  were  sold  to  the  Company  on  the  assessment.  Only  one  assessment 
was  ever  levied;  except  upon  this  assessment  none  of  the  capital  was  paid  in. 
In  obedience  to  a  vote  of  the  stockholders,  in  February,  1876,  the  corpora- 
tion, by  its  president,  Wm.  M.  Lent,  filed  its  petition  in  bankruptcy.  The 
mines  were  sold  in  1878  for  $6,000,  and  after  all  the  specific  property  had 
been  disposed  of,  a  small  dividend  was  paid  to  preferred  creditors,  leaving 
a  balance  due  the  creditors  of  $297,000,  with  interest.  In  September, 
1880,  C.  W.  Moore  &  Co.,  bankers  in  Idaho,  who  had  loaned  money  to  the 
corporation,  and  were  creditors  in  the  sum  of  $49,000  and  interest,  filed 
a  petition  on  behalf  of  themselves  and  the  other  creditors,  asking  the  Coort 
to  levy  an  assessment  of  $98  per  share  upon  the  shares  in  the  hands  of 
stockholders,  upon  the  theory  that  the  capital  was  unpaid  to  that  extent, 
and  as  a  trust  fund  for  creditors,  could  be  called  in  by  assessment,  and 
applied  to  the  payment  of  the  debts  of  the  corporation.  Wm.  Willis,  one  of 
the  stockholders  demurred,  and  after  elaborate  argument  the  Court  refused 
to  levy  the  assessment.  ] 

James  A.  Waymire,  for  the  creditors. 

A.  L.  Rhodes,  J,  B.  GrockeU  and  W,  H.  H.  Hart,  of  counsel. 

McAllister  dt  Bergin,  for  the  stx>ckholders. 

Hoffman,  J.: 

At  the  request  of  counsel,  I  indicate  the  grounds  for. the 
denial  of  the  application  heretofore  made,  to  order  an  assess- 
ment to  be  levied  of  the  shareholders  on  the  above  corponttion. 
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The  assessment  is  asked  for  with  the  object  of  collecting  the 
same  by  suits  in  personam  against  delinquent  shareholders. 
The  question  whether  they  are  personally  liable  must,  therefore, 
first  be  determined. 

I  do  not  question  the  power  of  the  Court  to  compel  contribu- 
tion of  unpaid  subscriptions  to  the  capital  stock  of  an  insolvent 
corporation  for  the  purpose  of  paying  its  debts.  (Upton  vs. 
Tubelcock,  91  U.  S.  48;  Sanger  vs.  Upton,  91  U.  S.  60;  Chubb  vs. 
Qjton,  95,  U.  S.  665;  Pullman  vs.  UpUm,  96  U.  S.  328;  TumbuU 
v8.  Paysan,  95  TJ.  S.  420;  Bank  vs.  Case,  99  U.  S.  528;  Hatch  vs. 
Dana,  100  U.  S.) 

Nor  do  I  deny  that  a  promise  to  pa^  for  shares  of  stock  will 
be  implied  from  the  fact  of  subscribing  for  them.  (14  Wend. 
20;  12  Conn.  499;  2  Mete.  (Ky.),  314;  13  111.  514;  13  HI.  504.) 

And  the  acceptance  and  holding  of  a  certificate  of  stock  will 
have  the  same  effect.     (91  U.  S.  48;  91  U.  S.  60.) 

Nor  is  it  necessary  to  create  a  liability  as  stockholder  that  a 
certificate  shall  have  been  issued.  (37  Me.  76;  19  Pick.  564;  32 
Md.  393;  22  N.  Y.  651;  16  Mass.  94.) 

Payment  of  assessments  will  estop  an  unregistered  transferee 
of  shares  from  denying  his  liability  as  a  shareholder. 

Serving  as  a  director  or  voting  at  stockholders'  meetings  will 
have  the  same  effect.  (60  Me.  468;  36  Miss.  17;  31  Pa.  St.  489; 
38  Pa.  St.  81;  6  Mau.  k  Gr.  81.) 

The  acceptance  of  an  assignment  of  a  certificate  in  blank  will 
fix  the  liability  as  stockholder.     (3  Bis.  524.) 

If  a  subscription  be  obtained  by  fraud,  it  must  be  promptly 
repudiated.     (91  TJ.  S.  45;  95  U.  S.  667.) 

Nor  will  ignorance  of  the  law  relieve  the  strockholder.  (91 
U,  S.  45.) 

Nor  can  the  corporation  release  the  stockholder  from  his 
liability  so  far  as  creditors  are  concerned;  nor  can  it  accept  any 
other  mode  of  payment  than  money  unless  full  value  be  given. 
(91  U.  S.  60;  21  Wend.  296;  16  N.  Y.  459.) 

The  fact  that  the  company  may  forfeit  and  sell  the  shares  of  a 
delinquent  stockholder  does  not  impair  the  rights  of  a  creditor 
against  him.  (Aug.  &  Ames  on  Corp.,  §§  549-50;  Thompson  on 
Cab.  of  Stockh.,  §  193,  and  cases  cited.) 

All  these  positions,  which  the  counsel  for  petitioners  have  main- 
tained in  their  able  and  elaborate  brief,  I  concede. 

These  principles  apply  to  all  cases  where  an  obligation  has 
been  created  or  incurred  on  the  part  of  the  stockholder,  to  pay  to 
the  corporation  a  certain  sum,  being  the  par  value  of  the  capital 
stock  subscribed  for  or  transferred  to  him. 

The  liability  thus  created  grows  out  of  contract,  express  or 
implied,  and  the  creditors  of  the  corporation  may  avc^  them- 
selves of  it,  as  of  any  other  chose  in  action  or  equitable  assets  of 
the  corporation,  on  well-settled  and  familiar  principles. 

But  the  question  in  this  case  is :  Does  the  acceptance  of  stock 
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In  the  District  Court  of  the  United  States, 

In    AMD   FOR   THE   DISTRICT   OF   CaLIFQRNIA. 


In  Re  the  south  MOUNTAIN  CONSOLIDATED  MINING 
COMPANY.  Bankrupt. 

LiABiiirry  of  bxocKHOLDKBB.  stockholders  of  miniDg  oorporations  organiied 
under  the  Code  of  California  incurred  no  liability  «B-c<miradtt,  either 
express  or  implied,  to  pay  in,  either  for  the  prosecution  of  the  enter- 
prise or  the  payment  of  the  debts  of  the  company,  the  nominal  par 
value  of  their  shares. 

AssBssMBNTS.  Unless  snch  stockholders  have  snbacribed  for  stock,  or  are 
the  successors  of  subscribers,  assessments  levied  on  them  can  only  be 
enforced  by  the  sale  of  their  shares. 

pBBsoNAii  LiABiiiiTT  FOB  AssBssMKNTS.  Scction  849  of  the  Civil  Code  doe» 
not  create,  and  was  not  intended  to  create,  any  personal  liability  for 
assessments,  unless  from  the  terms  of  the  stockholder's  snbscription 
such  liability  was  incurred. 

Thb  Rbmbdt  of  thb  Cbeditob  against  the  stockholder  personally  is  limited 
and  defined  by  Section  322  of  the  Code,  and  his  liability  cannot  be 
extended  beyond  the  limits  therein  presented. 

[The  South  Mountain  Consolidated  Mining  Company  was  organized  in 
July,  1874,  under  the  laws  of  the  State  of  California,  with  a  capital  of 
$10,000,000,  divided  into  100,000  shares  of  $100  each.  It  owned  and 
worked  mines  in  Idaho  Territory,  where,  by  October,  1875,  it  had  incurred 
an  indebtedness  over  and  above  its  income,  of  $305,000.  Its  only  income 
was  about  $91,000  from  bullion,  and  $67,090  from  an  assessment  of 
uf  $2  per  share.  The  assessment  was  levied  in  August,  1875,  upon  the 
whole  capital  stock,  but  was  paid  upon  only  $3,545  shares,  and  the  remaining 
shares  were  sold  to  the  Company  on  the  assessment.  Only  one  assessment 
was  ever  levied;  except  upon  this  sissessment  none  of  the  capital  was  paid  in. 
In  obedience  to  a  vote  of  the  stockholders,  in  February,  1876.  the  corpom- 
tion,  by  its  president,  Wm.  M.  Lent,  filed  its  petition  in  bankruptcy.  Th« 
mines  were  sold  in  1878  for  $6,000,  and  after  all  the  specific  property  bad 
been  disposed  of,  a  small  dividend  was  paid  to  preferred  creditors,  leaving 
a  balance  due  the  creditors  of  $297,000,  with  interest.  In  September, 
1880,  C.  W.  Moore  &  Co.,  bankers  in  Idaho,  who  had  loaned  money  to  the 
corporation,  and  were  creditors  in  the  sum  of  $49,000  and  interest,  filed 
a  petition  on  behalf  of  themselves  and  the  other  creditors,  asking  the  Court 
to  levy  an  assessment  of  $98  per  share  upon  the  shares  in  the  hands  of 
stockholders,  upon  the  theory  that  the  capital  was  unpaid  to  that  extent, 
and  as  a  trust  fund  for  creditors,  could  be  called  in  by  assessment,  and 
applied  to  the  payment  of  the  debts  of  the  corporation.  Wm.  Willis,  one  of 
the  stockholders  demurred,  and  after  elaborate  argument  the  Court  refused 
to  levy  the  assessment.  ] 

James  A,  Waymire,  for  the  creditors. 

A,  L.  Rhodes,  J,  B.  CrocheU  and  W.  H,  H.  Hart,  of  counsel. 

McAllister  db  Bergin,  for  the  stockholders. 

Hoffman,  J.: 

At  the  request  of  counsel,  I  indicate  the  grounds  for. the 
denial  of  the  application  heretofore  made,  to  order  an  assess- 
ment to  be  levied  of  the  shareholders  on  the  above  corporation. 
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The  assessment  is  asked  for  with  the  object  of  collecting  the 
same  by  suits  in  personam  against  delinquent  shareholders. 
The  question  whether  they  are  personally  liable  must,  therefore, 
first  be  determined. 

I  do  not  question  the  power  of  the  Court  to  compel  contribu- 
tion of  unpaid  subscriptions  to  the  capital  stock  of  an  insolvent 
corporation  for  the  purpose  of  paving  its  debts.  (Upton  vs. 
Tubelcock,  91  U.  S.  48;  Sanger  vs.  Upton,  91  U.  S.  60;  Chubb  vs. 
l^n,  95,  U.  S.  665;  Pullman  vs.  Upton,  96  U.  S.  328;  Tumbull 
vs.  Payaan,  95  U.  S.  420;  Bank  vs.  Case,  99  U.  S.  528;  Hatch  vs. 
Dana,  100  U.  S.) 

Nor  do  I  deny  that  a  promise  to  pay  for  shares  of  stock  will 
be  implied  from  the  fact  of  subscribing  for  them.  (14  Wend. 
20;  12  Conn.  499;  2  Mete.  (Ky.),  314;  13  111.  514;  13  HI.  504.) 

And  the  acceptance  and  holding  of  a  certificate  of  stock  will 
have  the  same  effect.     (91  U.  S.  48;  91  U.  S.  60.) 

Nor  is  it  necessary  to  create  a  liability  as  stockholder  that  a 
certificate  shall  have  been  issued.  (37  Me.  76;  19  Pick.  564;  32 
Md.  393;  22  N.  Y.  551;  16  Mass.  94.) 

Payment  of  assessments  will  estop  an  unregistered  transferee 
of  shares  from  denying  his  liability  as  a  shareholder. 

Serving  as  a  director  or  voting  at  stockholders'  meetings  will 
have  the  same  effect.  (60  Me.  468;  36  Miss.  17;  31  Pa.  St.  489; 
38  Pa.  St.  81;  6  Mau.  k  Gr.  81.) 

The  acceptance  of  an  assignment  of  a  certificate  in  blank  will 
fix  the  liability  as  stockholder.     (3  Bis.  524.) 

If  a  subscription  be  obtained  by  fraud,  it  must  be  promptly 
repudiated.     (91  U.  S.  45;  95  U.  S.  667.) 

Nor  will  ignorance  of  the  law  relieve  the  strockholder.  (91 
U.  S.  45.) 

Nor  can  the  corporation  release  the  stockholder  from  his 
liability  so  far  as  creditors  are  concerned;  nor  can  it  accept  any 
other  mode  of  payment  than  money  unless  full  value  be  given. 
(91  U.  S.  60;  21  Wend.  296;  16  N.  Y.  459.) 

The  fact  that  the  company  may  forfeit  and  sell  the  shares  of  a 
delinquent  stockholder  does  not  impair  the  rights  of  a  creditor 
against  him.  (Aug.  &  Ames  on  Corp.,  §§  549-50;  Thompson  on 
I^ab.  of  Stockh.,  §  193,  and  cases  cited.) 

All  these  positions,  which  the  counsel  for  petitioners  have  main- 
tained in  their  able  and  elaborate  brief,  I  concede. 

These  principles  apply  to  all  cases  where  an  obligation  has 
been  created  or  incurred  on  the  part  of  the  stockholder,  to  pay  to 
the  corporation  a  certain  sum,  being  the  par  value  of  tlie  capital 
stock  subscribed  for  or  transferred  to  him. 

The  liability  thus  created  grows  out  of  contract,  express  or 
implied,  and  the  creditors  of  the  corporation  may  avail  them- 
Helves  of  it,  as  of  any  other  chose  in  action  or  equitable  assets  of 
the  corporation,  on  well-settled  and  familiar  principles. 

But  the  question  in  this  case  is :  Does  the  acceptance  of  stock 
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In  the  District  Court  of  the  United  States, 

In  and  for  the  District  of  Califobnu. 


In  Re  THE  SOUTH  MOUNTAIN  CONSOLIDATED  MINING 
COMPANY.  Bankrupt. 

liiABiiiiTY  OP  bTOGKHOLDKBs.  Stockholders  of  mining  corporations  organised 
under  the  Code  of  California  incnrred  no  liability  ex-corUradtit  either 
express  or  implied,  to  pay  in,  either  for  the  prosecution  of  the  enter- 
prise or  the  payment  of  the  debts  of  the  company,  the  nominal  pv 
value  of  their  shares. 

AssBssMBNTS.  Uuless  such  stockholders  have  subscribed  for  stock,  or  are 
the  successors  of  subscribers,  as^ssments  levied  on  them  can  only  be 
enforced  by  the  sale  of  their  shares. 

pBBSONAii  LiABiiiiTT  FOB  AssEssMBNTB.  Scctiou  349  of  the  Civil  Code  doe» 
not  create,  and  was  not  intended  to  create,  any  personal  liability  for 
assessments,  unless  from  the  terms  of  the  stockholder's  gnbecriptioB 
such  liability  was  incurred.  . 

Thb  Rembdt  of  thb  Cbbditob  against  the  stockholder  personally  is  limitea 
and  defined  by  Section  322  of  the  Code,  and  his  liability  cannot  be 
extended  beyond  the  limits  therein  presented. 

[The  South  Mountain  Consolidated  Mining  Company  was  organized  in 
July,  1874,  under  the  laws  of  the  State  of  California,  with  a  capital  of 
$10,000,000,  divided  into  100,000  shsres  of  $100  each.  It  owned  and 
worked  mines  in  Idaho  Territory,  where,  by  October,  1875,  it  had  incnned 
an  indebtedness  over  and  above  its  income,  of  $305,000.  Its  only  income 
was  about  $91,000  from  bullioo,  and  $67,090  from  an  assessment  of 
of  $2  per  share.  The  assessment  was  levied  in  August,  1875,  npon  the 
whole  capital  stock,  but  was  paid  upon  only  33,545  shares,  and  the  remaining 
shares  were  sold  to  the  Company  on  the  assessment.  Only  one  assessment 
was  ever  levied;  except  upon  this  assessment  none  of  the  capital  was  paid  in. 
In  obedience  to  a  vote  of  the  stockholders,  in  February,  1876.  the  corpora- 
tion, by  its  president,  Wm.  M.  Lent,  filed  its  petition  in  bankruptcy.  The 
mines  were  sold  in  1878  for  $6,000,  and  after  all  the  specific  property  had 
been  disposed  of,  a  small  dividend  was  paid  to  preferred  creditors,  lesTiug 
a  balance  due  the  creditors  of  $297,000,  with  interest.  Id  September, 
1880,  C.  W.  Moore  &  Co.,  bankers  in  Idaho,  who  had  loaned  money  to  the 
corporation,  and  were  creditors  in  the  sum  of  $49,000  and  interest,  filed 
a  petition  on  behalf  of  themselves  and  the  other  creditors,  asking  the  Coiut 
to  levy  an  assessment  of  $98  per  share  upon  the  shares  in  the  hands  of 
stockholders,  upon  the  theory  thnt  the  capital  was  unpaid  to  that  extent, 
and  as  a  trust  fund  for  creditors,  could  be  called  in  by  assessment,  and 
applied  to  the  payment  of  the  debts  of  the  corporation.  Wm.  Willis,  one  of 
the  stockholders  demurred,  and  after  elaborate  argument  the  Court  refused 
to  levy  the  assessment.] 

James  A,  Waymire,  for  the  creditors. 

A,  L.  Rhodes,  J,  B.  GrockeU  and  W,  H,  H.  Hart,  of  counsel. 

McAllister  db  Bergin,  for  the  stockholders. 

Hoffman,  J.  : 

At  the  request  of  counsel,  I  indicate  the  grounds  for. the 
denial  of  the  application  heretofore  made,  to  order  an  assess- 
ment to  be  levied  of  the  shareholders  on  the  above  corporation. 
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The  assessment  is  asked  for  with  the  object  of  collecting  the 
same  by  suits  in  personam  against  delinquent  shareholders. 
The  question  whether  they  are  personally  liable  must,  therefore, 
first  be  determined. 

I  do  not  question  the  power  of  the  Court  to  compel  contribu- 
tion of  unpaid  subscriptions  to  the  capital  stock  of  an  insolvent 
corporation  for  the  purpose  of  paving  its  debts.  (Upton  vs. 
Tubelcock,  91  U.  S.  48;  Sanger  vs.  Upton,  91  U.  S.  60;  Gh\M>  vs. 
Upton,  95,  U.  S.  665;  Pullman  vs.  Upt(m,  96  TJ.  S.  328;  Tumbull 
vs.  Fayson,  95  TJ.  S.  420;  Bank  vs.  Case,  99  U.  S.  528;  Hatch  vs. 
Dana,  100  U.  S.) 

Nor  do  I  deny  that  a  promise  to  pay  for  shares  of  stock  will 
be  implied  from  the  fact  of  subscribing  for  them.  (14  Wend. 
20;  12  Conn.  499;  2  Mete.  (Ky.),  314;  13  111.  514;  13  111,  504.) 

And  iJie  acceptance  and  holding  of  a  certificate  of  stock  will 
have  the  same  effect.     (91  U.  S.  48;  91  U.  S.  60.) 

Nor  is  it  necessary  to  create  a  liability  as  stockholder  that  a 
certificate  shall  have  been  issued.  (37  Me.  76;  19  Pick.  564;  32 
Md.  393;  22  N.  Y.  551;  16  Mass.  94.) 

Payment  of  assessments  will  estop  an  unregistered  transferee 
of  shares  from  denying  his  liability  as  a  shareholder. 

Serving  as  a  director  or  voting  at  stockholders'  meetings  will 
have  the  same  effect.  (60  Me.  468;  36  Miss.  17;  31  Pa.  St.  489; 
38  Pa.  St.  81;  6  Mau.  k  Gr.  81.) 

The  acceptance  of  an  assignment  of  a  certificate  in  blank  will 
fix  the  liability  as  stockholder.     (3  Bis.  524.) 

If  a  subscription  be  obtained  by  fraud,  it  must  be  promptly 
repudiated.     (91  U.  S.  45;  95  U.  S.  667.) 

Nor  will  ignorance  of  the  law  relieve  the  strockholder.  (91 
U.  S.  45.) 

Nor  can  the  corporation  release  the  stockholder  from  his 
liability  so  far  as  creditors  are  concerned;  nor  can  it  accept  any 
other  mode  of  payment  than  money  unless  full  value  be  given. 
(91  U.  S.  60;  21  Wend.  296;  16  N.  Y.  459.) 

The  fact  that  the  company  may  forfeit  and  sell  the  shares  of  a 
delinquent  stockholder  does  not  impair  the  rights  of  a  creditor 
against  him.  (Aug.  &  Ames  on  Corp.,  §§  549-50;  Thompson  on 
I^b.  of  Stockh.,  §  193,  and  cases  cited.) 

All  these  positions,  which  the  counsel  for  petitioners  have  main- 
tained in  their  able  and  elaborate  brief,  I  concede. 

These  principles  apply  to  all  cases  where  an  obligation  has 
been  created  or  incurred  on  the  part  of  the  stockholder,  to  pay  to 
the  corporation  a  certain  sum,  being  the  par  value  of  the  capital 
«tock  subscribed  for  or  transferred  to  him. 

The  liability  thus  created  grows  out  of  contract,  express  or 
implied,  and  the  creditors  of  the  corporation  may  avail  them- 
Reives  of  it,  as  of  any  other  chose  in  action  or  equitable  assets  of 
the  corporation,  on  well-settled  and  familiar  principles. 

But  the  question  in  this  case  is :  Does  the  acceptance  of  stock 
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in  a  mining  corporation,  as  they  are  usually  formed  in  thi& State/ 
create  any  obligation,  either  by  contract  or  under  the  law,  to  paj 
to  the  corporation  or  to  its  creditors  the  nominal  par  value  of  ^ 
stock  so  accepted? 

The  mode  in  which  mining  companies  are  formed  in  this  State 
'  is  familiar  to  us  all. 

The  owners  of  the  property,  or  persons  expecting  to  hecome 
such,  by  complying  with  a  few  simple  formalities,  form  them- 
selves, with  such  others  as  they  may  take  into  the  association, 
into  a  corporation,  to  which  the  property  is  conveyed. 

The  amount  of  the  capital  stock,  virhich  is  required  to  be  stated 
in  the  certificate  of  incorporation,  is  usually  fixed  at  a  purely  ar- 
bitrary sum,  and  divided  into  as  many  shares  iLs  convenience  or 
caprice  may  dictate. 

It  neither  bears,  nor  is  intended  nor  supposed  by  the  public  to 
bear,  the  slightest  relation  to  the  real  value  of  the  property— a 
value  nearly  always  conjectural,  and  veij  often  imaginary.  It 
has  recently  become  the  practice  to  divide  the  capital  stock  into 
100,000  shares  of  the  value  $100  each,  making  $10,000,000  in  all, 
a  sum  which,  it  is  apparent,  can  have  no  reference  to  any  estimate 
of  the  real  or  intrinsic  value  of  what  is  usually  a  mere  hole  in 
the  ground  supposed  to  afford  favorable  indications. 

A  striking  proof  of  this  is  afforded  in  the  present  case. 

Among  the  first  acts  of  the  corporation  was  to  place  (in  effect) 
5,000  shares  of  their  stock  on  the  market  at  the  price  of  $1.00 
per  share. 

The  organization  having  been  effectd  and  the  property  conveyed 
to  the  company,  the  stock  is  issued  to  the  former  owners,  to  the 
amount  which  may  have  been  previously  agreed  upon.  The  re- 
mainder is  reserved  for  workmg  capital  or  disposed  of  in  the 
market  for  such  prices  as  the  value  and  prospects  of  the  enter- 
prise may  justify.  The  purchaser  is,  of  course,  careful  to  know 
into  how  many  shares  the  stock  is  divided,  but  he  is  wholly  re- 
gardless of  the  nominal  and  purely  arbitrary  par  value  attrib- 
uted to  the  shares. 

No  subscription  paper,  mem.  of  association,  deed  of  settle- 
ment, or  other  document  creating  either  expressly  or  imphedly 
any  ex  contractu  obligation  to  take  and  pay  for,  at  their  nominal 
par  value,  any  shares  of  stock,  is  sigfied  by  any  of  the  share- 
holders. 

This  general  account  of  the  mode  of  organizing  mining  com- 
panies in  this  State  describes  with  sufficient  accuracy  what  was 
done  in  the  case  at  bar. 

The  requirement  of  the  statutes  of  this  State  with  regard  to 
mining  corporations  were  strictly  complied  with. 

I  am  unable  to  perceive  how  any  ex  coTiiractu  obligation  on  the 
part  of  the  shareholders  to  take  and  pay  for  their  stock  was 
created.  It  may  be  confidently  affirmed,  that  in  no  case  of  this 
description  has  such  an  obligation  or  liability  been  intended  to  be 
created. 
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It  has  on  all  hands  been  supposed  that  the  resources  of  such 
corporations  were  to  be  de  derived  from  the  sale  of  reserved 
stock,  or  by  levying  .assessments,  with  the  power  of  selling  de- 
linquent stock. 

Creditors  are  protected  by  the  personal  liability  of  each  share- 
holder  for  his  prorata  share  of  the  indebtedness  of  the  corpo- 
ration. 

It  was  urged  on  the  part  of  the  stockholders'  that  the  shares 
held  by  them  are  to  be  treated  as  fully-paid-up  stock. 
'  I  do  not  concur  in  this  suggestion. 

It  might  have  some  plausibility  in  cases  where  all  the  stock  has 
been  distributed  among  the  owners  of  the  mine  in  proportion  to 
their  respective  interests.  But  where  stock  has  been  reserved, 
and  subs(Bquently  sold  at  perhaps  one-hundredth  part  of  its  nom- 
inal par  value  it  can  in  no  sense  be  called  or  treated  as  fully-paid- 
up  stock. 

But  even  in  the  case  of  shares  distributed  among  the  mine 
owners,  the  view  suggested  seems  to  me  inadmissible. 

It  is  a  pure  fiction.  The  mine  owners  do  not,  in  fact,  agree  to 
take  the  stock  and  pay  for  it  at  its  nominal  par  value — ^payment  to 
be  made  by  conveying  the  mining  ground  at  a  valuation  extrava- 
gantly in  excess  of  its  real  value. 

If  ihej  had  really  contracted  any  obligiation  to  take  and  pay 
for  the  stock,  they  could  not  acquit  themselves  of  it  by  such  a 
device.  {Sanger  vs.  Z^on,  91  U.  S.  60;  21  Wend.  296;  16  N.  Y. 
469;  14  Johns.  228;  9  Johns.  217.) 

To  call  the  stock  fully  paid  up  is  to  admit  the  obligation  to  take 
and  pay  for  it,  and  to  suppose  that  obligation  to  have  been  ful- 
filled in  a  mode  the  law  will  not  permit.  In  my  view,  no  such 
obhgation  ex  corUractu  was  at  any  time  created. 

If  the  liability  to  pay  the  nominal  par  value  of  the  stock  for 
the  benefit  of  creditors  exists,  it  must  arise  from  the  positive  pro- 
visions of  the  statutes,  and  not  from  the  contracts  of  the  parties. 

This  question  I  will  now  proceed  to  examine. 

The  statutory  provision  by  which  this  liability  is  supposed  to 
be  created  is  found  in  the  349th  section  of  the  Code  of  Civil 
Procedure.  The  previous  sections  of  the  article  of  the  Code 
contain  detailed  and  minute  provisions  regulating  the  levying  of 
assessments;  then  to  the  sale  of  delinquent  stock. 

Section  349  provides  that  "  on  the  day  specified  for  declaring 
the  stock  delinquent,  or  at  any  time  subsequent  thereto  and  be- 
fore the  sale  of  the  delinquent  stock,  the  Board  of  Directors  may 
elect  to  waive  further  proceedings  under  this  chapter,  for  the 
collection  of  delinquent  assessments,  or  any  part  or  portion 
thereof,  and  may  elect  to  proceed  by  action  to  recover  the  amount 
of  the  assessment  and  the  costs  and  expenses  already  incurred, 
or  any  part  or  portion  thereof." 

It  is  this  last  clause  which  is  supposed  to  create  ^  legal  liability 
on  the  part  of  the  stockholders  to  pay  assessments  up  to  the  par 
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value  of  the  stock,  when  necessary  to  satisfy  the  indebtedneaB  of 
the  corporation. 

But  to  this  view  there  are  grave  and,  in  my  judgment,  insuper- 
able objections. 

1.     The  statute  does  not  in  terms  declare  or  create  the  liability 

It  merely  authorizes  the  directors  *  *  to  elect  to  proceed  by 
action  to  recover  the  amount  of  the  assessments." 

Its  language  would  be  satisfied  by  restricting  its  operation  to 
those  cases  where  puch  an  action  can  be  maintained;  that  is,  to 
those  cases  where  stock  has  been  subscribed  for,  and  an  obliga- 
tion assumed  to  take  and  pay  for  it. 

In  the  case  of  railroad,  telegraph  and  wagon-road  associations, 
the  articles  of  incorporation  are  required  to  state  that  at  least 
ten  per  cent,  of  the  capital  stock  subscribed  has  been  paid  in, 
and  no  such  corporation  can  be  organized  until  subscriptions  to 
its  capital  stock  have  been  obtained  in  a  specified  amonnt  for 
each  mile  of  the  contemplated  work,  and  ten  per  cent,  of  this 
amount  must  be  paid  in  before  the  articles  are  filed.  (§§  291. 
292,  293,  294.) 

By  Section  290,  the  articles  of  incorporation  must  set  forth: 
1*********** 

6.  **The  amount  of  the  capital  stock,  and  the  number  of 
shares  into  which  it  is  divided." 

7.  ''If  there  is  a  capital  stock,  the  amount  actually  sub- 
scribed, and  by  whom." 

These  provisions  are  retained  in  the  latest  amendments  to  the 
Code,  1880. 

The  only  meaning  I  can  attach  to  them  is,  that  the  Legislature 
contemplated  two  classes  of  corporations,  in  both  of  which  the 
amount  of  the  so-called  capital  stock  and  the  number  of  shares 
into  which  it  is  divided,  are  required  to  be  stated,  but  in  only 
one  of  these  classes  the  stock  was  supposed  to  be  subscribed  for, 
and  an  obligation  incurred  to  take  and  pay  for  it. 

This  latter  class  includes,  as  we  have  seen,  railroad,  wagon- 
road  and  telegraph  companies,  and  banking,  insiu^nce  and 
other  associations  based  on  capital  paid  in  or  agreed  to  be  paid 
in. 

It  is  to  this  class  that  the  clause  giving  the  directors  the 
right  to  elect  **to  proceed  by  action  to  recover  by  action  the 
amount  of  the  assessment "  must,  in  my  judgment,  be  deemed 
to  refer. 

2d.  The  argument  of  the  learned  counsel  for  the  creditors 
admitted  that  the  liability  contended  for  was  limited  to  an  amonnt 
equal  to  the  par  value  of  the  stock  held  by  the  stockholders,  and 
that  it  could  only  be  enforced  for  the  benefit  of  creditors. 

But  if  the  construction  of  Section  349  contended  for  be  soond, 
I  fail  to  perceive  on  what  grounds  this  limitation  or  restriction 
can  be  imposed. 

Section  331  authorizes  the  directors  of  corporations  to  levy  and 
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collect  assessments  upon  the  capital  stock  for  the  purpose  of 
pa}4ng  expenses,  conducting  business,  or  paying  debts. 

The  statute  nowhere  limite  the  aggregate  of  assessments  that 
may  be  levied  to  the  par  value  of  the  capital  stock,  and  it  has 
been  held  by  the  U.  S.  Circuit  Court  for  this  district  that  an 
assessment  may  be  levied  upon  the  full  paid  shares  of  a  sub- 
scriber to  stodK  in  a  bank,  and  his  shares  sold  out  if  the  assess- 
ment is  not  paid. 

Section  349  confers,  as  v^e  have  seen,  the  right  to  proceed  by 
action  to  recover  any  delinquent  assessment;  and  if  this  power 
be  not  restricteS,  as  I  have  suggested,  to  cases  wherein  the 
stockholder  has,  by  express  or  implied  contract,  agreed  to  pay, 
it  will  extend  to  all  cases  of  assessments  levied  to  meet  expenses 
or  conduct  business,  as  well  as  to  pay  debts,  and  may  be  exer- 
cised against  a  stockholder  who  has  paid  his  subscription  in  full, 
or  who  has  already  been  assessed  up  to  the  par  value  of  his  stock. 

This  result,  startling  and  absurd  as  it  is,  seems  to  be  the  neces- 
sary consequence  of  the  construction  of  §  349  contended  for. 

3d.  It  will  not  be  disputed  that  the  ordinary  ruk  which  re- 
quires such  a  construction  to  be  given  to  the  provisions  of  a  stat- 
ute as  will  make  them  consistent  and  harmonious  should  be 
applied  to  the  provisions  of  our  Code  with  regard  to  corporations. 

By  Section  322,  as  amended  March  15,  1876,  the  individual 
Hability  of  a  stockholder  of  a  corporation  is  limited  to  such  pro- 
portion of  its  debts  and  liabilities  as  the  amount  of  stock  or  shares 
owned  by  him  bears  to  the  whole  stock  of  the  corporation;  and 
on  payment  of  his  proportion  of  any  debt  due  from  flie  corpora- 
tion incurred  while  he  was  a  stockholder,  he  is  relieved  from  any 
further  personal  liability  for  such  debt? 

I  am  unable  to  reconcile  these  provisions  with  a  construction 
of  Section  349,  which  would  give  it  the  effect  and  operation 
contended  for. 

The  Court  is  asked  to  order  an  assessment  to  be  levied,  in  or- 
der  that  the  assignee  in  bankruptcy  representing  the  creditors 
may  collect  by  suit  from  delinquent  stockholders  an  amount 
sufficient  to  pay  the  debts  of  this  corporation  up  to  the  limit  of 
the  par  value  of  the  shares  held  by  them. 

The  section  just  referred  to  limits  his  personal  liability  for  the 
corporate  debts  incuiTed  while  he  is  stockholder  to  such  propor- 
tion of  those  debts  as  the  number  of  shares  owned  by  him  bears 
to  whole  numbers  of  shares  of  the  capital  stock. 

But  if  he  is  personably  liable  on  the  assessment  to  be  levied, 
he  may  be  obliged,  if  he  is  the  only  solvent  stockholder,  to  pay  the 
whole  amount  of  the  indebtedness  of  the  corporation,  provided  it 
does  not  exceed  the  fanciful  and  exaggerated  par  value  men- 
tioned in  the  articles. 

If,  as  in  the  case  at  bar,  the  whole  number  of  shares  is  100,000, 
at  $100  each,  the  stockholder  who  owns  1,000  shares  is  liable 
for  one  one -hundredth  part  of  the  debts.     If  the  aggregate  in- 
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debtedneas  is  $100,000  he  acquits  himself  of  all  personal  liabilil^ 
by  the  payment  of  |1,000.  But  if  he  is  liable  to  the  amount  d 
thepar  value  of  his  stock,  he  may  be  compelled  to  pay  $100,000. 

Will  it  be  contended  that  a  stockholder  who  has  paid  his  full 
proportion  of  the  debts  incurred  while  he  was  a  stockholder 
would  still  remain  personally  liable  to  pay  any  assessment  that 
may  be  levied,  and  that  such  a  payment,  which  the  statute  de- 
clares shall  relieve  him  from  any  further  personal  liabiUty  for 
such  debts,  and  shall  be  a  good  defense  in  an  action  brought  by 
a  creditor,  shall  be  unavailable  in  an  action  brought  by  an 
assignee  in  bankruptcy  in  behalf  of  creditors  to  collect  an  assess- 
ment levied  for  the  payment  of  debts. 

It  seems  to  me  that  such  a  position  is  wholly  untenable. 

I  conclude  therefore : 

1.  That  the  stockholders  of  mining  corporations,  organized  as 
the  corporation  in  this  case  was  formed,  incurred  no  liability 
«r-con/rac/w,  either  express  or  implied,  to  pay  in,  either  for  the 
prosecution  of  the  enterprise  or  the  payment  of  the  debts  of  the 
company  the  nominal  par  value  of  their  shares. 

2.  That  unless  they  have  subscribed  for  stock,  or  are  the  suc- 
cessors of  subscribers,  assessments  levied  on  them  can  only  be 
enforced  by  the  sale  of  their  shares. 

3.  That  Section  349  does  not  create,  and  was  not  intended  to 
create,  any  personal  liability  for  assessment,  unless  from  tiie 
terms  of  the  stockholders'  subscription  such  liability  was  in- 
curred. 

4.  That  the  remedy  of  the  creditor  against  the  stockholder 
personally  is  limited,  and  defined  by  Section  322  of  the  Code, 
and  his  liability  cannot  be  extended  beyond  the  limits  therein 
presented. 

[This  case  is  now  before  the  Circuit  Court  upon  a  petition  for 
review.] 

New  Law  Publications. 

MOAK'S  UNDERBILL'S  TORTS  REDUCED  TO  RULES. 

One  vol.,  824  pp.     William  Gould  &  Son,  Albany.  N.  Y. 

This  is  an  extremely  useful  arrangement  of  a  very  valuable 
text-book,  treating  upon  a  subject  governed  by  recondite,  com- 
plex and  technical  rules,  which  are  very  numerous,  and  many  of 
them  remarkable  for  finely  drawn  distinctions.  The  work,  though 
in  the  first  instance  intended  by  its  author  mainly  for  the  use  of 
students,  has  been  so  enlarged  and  amplified  and  suppHed  with 
such  copious  citations  in  the  present,  the  first  American  edition, 
that,  as  remarked  by  its  editor,  Mr.  Moak,  it  is  well  calculated 
to  be  of  service  to  the  experienced  practitioner.   The  latter,  amid 
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the  bustle  and  varied  calls  of  a  laborious  and  exacting  profession, 
will  find  this  treatise  remarkably  well  adapted  to  relieve  him 
when  called  upon  to  examine  matters  coming  within  the  scope 
of  the  subject  which  it  discusses.  Th0  various  authorities  of  the 
several  State  and  Federal  Courts  are  given  and  so  arranged  as  to 
point  out  the  sources  where  fuller  and  more  particular  informa* 
tion  may  be  found,  thus  saving  much  valuable  time  and  weari- 
aome  labor.  In  the  particular  branch  of  which  it  treats  it  will 
be  difficult  to  find  a  more  trustworthy  or  intelligent  guide  to  the 
student,  or  assistant  to  the  practitioner. 


UNITED  STATES  MINERAL  LANDS.  Laws  governing  their 
occupancy  and  disposal.  One  vol.,  560  pp.  Henry  N, 
Copp,  Washington,  D.  C. 

To  use  the  words  of  the  careful  and  competent  compiler,  the 
object  of  this  work  is  to  give  the  legal  status  of  the  mineral 
lands  of  the  United  States  at  the  time  of  publication-r-1881. 
That  purpose  has  been  very  fully  attained,  and  will  thus  be 
found  an  indispensable  aid  in  the  daily  business  of  nearly  every 
lawyer  on  this  Coast  where  transactions  involving  the  acquisition 
and  transfer  of  mining  property  are  so  frequent,  general  and  ex- 
tensive. The  work  contains  the  laws  of  the  United  States  gov- 
erning mineral  lands,  the  regulations  of  the  General  Land  Of&ce, 
the  rulings  of  that  department,  judicial  decisions  supplemented 
by  a  mass  of  useful  information  upon  the  subject  in  general.  The 
whole  is  arranged  in  a  most  intelligible  form  well  calculated  to 
promote  ease  and  completeness  of  reference.  The  compilation 
has  not  only  a  good  general  index,  but  also  a  list  of  names  of  in- 
dividuals, forms,  corporations,  companies  and  claims  which  have 
in  any  way  figured  in  the  course  of  the  adjudication  of  cases  by 
the  Courts  or  department,  which  greatly  facilitate  reference. 
Altogether,  the  book  contains  such  a  mass  of  information  in  so 
very  an  available  form,  that  it  will  not  fail  to  commend  itself  to 
the  favorable  notice  of  all  persons  interested  in  mining  matters 
or  mineral  lands,  whether  lay  or  professional. 

TREATISE  ON  THE  LAW  OP  INJUNCTIONS.  By  James 
L.  High.  Second  edition.  Two  vols.,  1235  pp.  Callaghan 
&  Co.,  Chicago. 

As  is  aptly  observed  by  the  learned  author  of  this  excellent 
work,  the  rapid  growth  and  frequent  resort  to  the  aid  of  the  law 
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of  injunctions  is  one  of  the  marked  features  of  the  junsprudence 
of  the  present  day.  Whenever  the  nature  of  the  proceeding  will 
permit  their  use,  the  prohibitory  and  restraining  powers  of 
Courts  of  equity  are  now  very  generally  invoked,  if  for  nothing 
more,  to  retain  the  subject  matter  of  litigation  in  statuo  quo  until 
the  final  determination  of  the  dispute.  Though  the  underlying 
principles  upon  which  are  founded  the  rules  forming  the  law  of 
injunctions  are  the  same  as  formerly,  still  the  sphere  of  their 
use  has  been  immensely  enlarged,  and  their  application  is  gov- 
erned with  ever  increasing  liberality.  The  novel  exigencies  and 
wonderful  changes  of  events  occurring  and  vast  interests  created 
in  the  development  and  settlement  of  the  great  West  have  had 
the  effect  of  moulding  anew  many  of  the  rules  of  judicial  con- 
duct, as  well  in  equity  as  in  the  common  law  branches  of  juris- 
prudence, causing  their  application  to  be  governed  with  a  saga- 
cious elasticity.  This  condition  of  things  has  been  very  evidently 
appreciated  by  Mr.  High,  and  the  result  is  that  his  work  forms 
a  trustworthy  and  comprehensive  text-book  which  is  worthy  of 
all  acceptation.  He  deals  with  the  law  as  it  is,  as  it  has  been 
modified,  and  is  administered  by  the  present  practice  of  the 
Courts,  and  evidenced  by  the  very  full  list  of  authorities  and 
extracts  therefrom.  The  arrangement  of  the  work  is  excellent, 
being  well  calculated  to  abridge  labor  and  facilitate  research. 
The  notes  and  citations  are  veiy  full,  showing  that  no  pains  have 
been  spared  to  render  the  work  reliable  in  every  respect,  and 
well  worthy  the  good  opinion  of  the  profession. 

Facetis. 

In  a  certain  divorce  case  the  male  defendant  had  made  de- 
fatilt.  The  plaintiff  had  told  a  heart-rending  story  of  extreme 
cruelty,'  and  cfklled  one  A.  B.  as  a  witness.  A.  B.  took  the 
stand,  but  no  sooner  had  he  been  sworn  than  he  demanded  wit- 
ness fees  before  he  would  give  one  word  of  evidence.  The 
plaintiff's  attorney  thereupon  proceeded  to  outwit  the  witness. 
Producing  the  coin  he  took  a  few  steps  toward  Mr.  B.,  then 
paused  and  said:  "Before  I  pay  you,  I  wish  to  be  sure  that  you 
are  the  man  I  want.  Are  you  the  A.  B.  who  boarded  at  the 
house  of  the  parties,  and  saw  the  defendant  beat  the  plaintiff 
and  drag  her  across  the  floor  by  the  hair?"  "Yes,  I  ani,"  re- 
sponded the  unsuspecting  witness.  "Well,"  said  the  attorney, 
as  he  returned  the  coin  to  his  pocket,  "I  don't  think  I  need 
you."     The  witness  retired  amid  a  general  smile. 
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Supreme  Court  of  California. 


Department  No.  1. 


[Filed  July  5,  1881.] 

No.'  10,628. 

PEOPLE,  Appellant, 

vs. 

EUGENE  DALTON,  Respondent. 

CsiMiNAii  Law — Indigtment — Violating  Sepultube.  A,n  indictment  aocai- 
ing  the  defendant  of  violating  Kepnltnre,  committed  as  follows:  The 
said  E.  D.,  on  etc.,  at  et  *.,  without  authority  of  law,  disinterred  and 
removed  from  its  p]ace  of  8epultnr(>,  at  etc.,  the  dead  body  of  the  late 
£.  L.,  a  htmian  being;  the  suid  dead  body  not  being  the  dead  body 
of  a  relative  or  frieiid  of  <he  said  £.  D.,  contrary,  etc.,  sufficiently 
charges  the  defendHUt  A^ith  the  offense  of  violating  sepulture  under 
Section  290  of  the  PcuhI  Code.  The  Act  of  April  1,  1878  (Stats. 
1877-8,  p.  1050),  does  not  repeal  Section  290  of  the  Penal  Code,  but 
provides  for  a  different  offense.  The  Aft  of  April  1,  1878,  and  Section 
290  of  the  Penal  Code  are  to  be  read  together. 

Appeal  from  Superior  Court,  San  Francisco. 

W.  A.  Nygh,  for  respondent. 
Attomey-ueneral  Hart,  for  appellant. 

By  the  Coubt: 

The  indictment  accuses  the  defendant  of  the  crime  of 
**  violating  aepvUure,  committed  as  follows:  The  said  Eugene 
Dalton,  on  the  eighth  day  of  July,  A.  D.  eighteen  hundred 
and  seventy-nine,  at  the  said  City  and  County  of  San  Fran- 
cisco, without  authority  of  law,  disinterred  and  removed 
from  its  place  of  sepnltijre,  at  Laurel  Hill  Cemetery,  in  said 
City  and  County  of  San  Francisco,  the  dead  body  of  the 
late  £lia8  Lipsis,  a  human  being;  the  said  dead  body  not 
being  the  dead  body  of  a  relative  or  friend  of  the  said 
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*i 
Eugene  Dalton,  removed  for  re-interment,  contrary  to  the  I 
form,  force  and  effect  of  the  statute,"  etc.  Defendant 
demurred. 

Chapter  VI  of  Title  IX  of  Part  I  of  the  Penal  Code  is 
headed:  *' Violating  Sepulture  and  the  Bemains  of  the 
Dead." 

Section  290  of  the  Penal  Code,  being  the  first  section  of 
the  chapter,  reads:  ''Every  person  who  mutilates,  disinters 
or  removes  from  the  place  of  sepulture  the  dead  body  of  a 
human  being  without  authority  of  law  is  guilty  of  a  felony; 
but  the  provisions  of  this  section  do  not  apply  to  any  person 
who  removes  the  dead  body  of  a  relative  or  friend  for  re- 
interment." 

The  Act  of  April  1,  1878  (Stats.  1877-78,  p.  1050),  pro- 
vides for  a  different  offense.  It  is  entitled,  ''  An  act  to  pro- 
tect the  public  health  from  infection  caused  by  exhumation 
and  removal  of  the  remains  of  deceased  oersons."  It  makes 
it  a  misdemeanor  to  disinter  or  exhume  the  bodv  or  remains 
of  any  deceased  person,  ''unless a  permit  shiJI  first  be  ob- 
tained from  the  Board  of  Health,  Health  OfKcer  or  Mayor, 
or  other  head  of  the  municipal  government."  It  applies  as 
well  to  the  relatives  or  friends  of  the  deceased  as  to  all  other 
persons. 

If  it  should  appear  at  the  trial  that  defendant  was  a  "rela- 
tive or  friend  "  of  the  deceased,  Elias  Lipsis,  authorized  by 
law  to  remove  his  remains,  he  caimot  be  found  guilty  of  the 
offense  last  described,  since  the  indictment  fails  to  native 
the  fact  that  a  permit  may  have  been  obtained.  But  the  Act 
of  April  1,  1878,  does  not  repeal  Section  290  of  the  Penal 
Code.  The  act  and  the  section  of  the  Code  are  to  be  read 
together.  It  was  not  the  purpose  of  the  former  to  authorize 
any  person  to  disinter  or  remove  a  dead  body,  provided  he 
should  be  able  to  satisfy  the  Mayor  or  Board  of  ELsalth  that 
it  could  be  done  without  danger  to  the  health  of  the  living. 

The  question,  then,  is  whether  the  indictment  is  sufficient 
to  charge  the  felony  described  in  Section  290  of  the  Penal 
Code.  Before  the  amendments  of  1880,  that  Code  pro- 
vided: 

"Sec.  950.  The  indictment  must  contain:  *  *  *. 
2.  A  statement  of  the  acts  constituting  the  offense,  in  ordi- 
nary and  concise  language,"  etc. 

"Sec.  951.  It  may  be  substantially  •  in  the  following 
form: 

"The  People  of  the  State  of  California  against  AB,  in 

the  County  Court  of  the  County  of ,  at  its term,  a.  d. 

eighteen : 
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"  A  B  is  accused  by  the  Grand  Jury  of  the  County  of 

,  by  this  indictment;  of  the  crime  of  [giving  its  legal 

iqppellation,  such  as  murder,  arson,  or  the  like,  or  desig- 
nating it  as  a  felony  or  misdemeanor],  committed  as  follows : 

The  said  A  B,  on  the day  of ,  a.  d.  eighteen ,  at 

the  County  of [here  set  forththe act  or  omission  charged 

fts  an  offense.]  " 

"Sec.  958.  Words  used  in  a  statute  to  define  a  public 
offense  need  not  be  strictly  pursued  in  the  indictment;  but 
other  words  conveying  the  same  meaning  majr  be  used. 

"Sec.  959.  The  indictment  is  sufficient  if  it  can  be  un- 
derstood therefrom :  *  *  *  61  That  the  act  or  omission 
charged  as  the  offense  is  clearly  and  distinctly  set  forth  in 
ordinary  and  concise  lanpniagc,  without  repetition,  and  in 
such  a  manner  as  to  enable  a  person  of  common  understand- 
ing to  know  what  is  intended.  7.  That  the  act  or  omission 
charged  as  the  offense  is  stated  with  such  a  degree  of  cer- 
tainty as  to  enable  the  Court  to  pronounce  judgment,  upon 
a  conviction,  according  to  the  right  of  the  case. 

"Sec.  960.  No  indictment  is  insufficient,  nor  can  the 
trial,  judgment  or  other  proceeding  thereon  be  affected  bv 
•reason  of  any  defect  or  imperfection  in  matter  of  form  which 
does  not  tend  to  the  prejudice  of  a  substantial  right  of  the 
defendant  upon  its  merits." 

In  the  indictment  before  us  the  "  legal  appellation  "  of  the 
offense  is  given — "violating  sepulture."  Such  is  the  appel- 
lation given  to  the  offense  described  in  the  indictment  by 
the  Code  itself.  The  act  charged  as  the  offense  is  set  forth 
in  ordinary  and  concise  language,  in  such  manner  as  to 
enable  a  person  of  "  common  understanding  "  to  know  what 
is  intended,  and  to  enable  the  Court  "to  pronounce  judg-. 
ment,  upon  a  conviction,  according  to  the  rights  of  the  case.'* 
The  defendant  is  distinctly  accused  of  having  "disinterred 
and  removed "  the  dead  Dody  of  a  human  being  without 
authority  of  law;  and  it  is  charged,  in  effect,  that  defendant 
was  not  a  relative  or  friend  of  the  deceased  who  removed 
the  body  for  re-interment. 

This  is,  in  substance,  and  almost  in  exact  words,  the 
felony  defined  by  the  statute,  and  is  sufficient.  (People  vs. 
Garciar,  25  Cal.  253;  Peoj^  vs.  Oirr,  53  Cal.  629;  People  vs. 
Warr,  20  Cal.  119;  People  vs.  Phipps,  39  Cal.  326.) 

Judgment  reversed  and  cause  remanded,  with  direction  to 
the  Court  below  to  disallow  and  overrule  the  defendant's 
demurrer  to  the  indictment. 


760  The  Pacifio  Coast  Law  Journal. 

Depabtment  No.  1. 


[Filed  July  18,  1881.] 

No,  7554. 

WHITTENBBOCK,  Bespondent, 

vs. 

BELMEB  ET  AL.,  Appellants. 

Pbacticx  — Appeal — N«w  T&ial — Noricx — Jttdoiikiit — Mobtoaok— Plidci 
Bankbuptgt— FoBKCLOsuBB.  It  is  error  to  grant  a  new  trial  as  to  one 
party  in  the  absence  of  notice  given  to  all  of  the  adverse  parties;  but, 
held,  the  niling  of  this  Court  npon  a  former  appeal  was  the  law  of  the 
case.  An  appeal  from  a  judgment  will  not  be  dismissed,  beoanse  i 
new  trial  has  been  granted  as  to  some  of  the  antagonistic  parties.  As 
to  the  parties  as  to  whom  the  new  trial  was  denied,  the  judgment 
stands  and  is  appealable.  In  addition  to  the  execution  of  a  mortgige, 
and  as  part  of  the  same  transaction,  the  defendants  pledged  stock  to 
the  mortgagee,  as  a  security  for  the  payment  of  a  note.  DefoidBnts 
were  subdequently  adjudged  bankrupts.  iTeZd,  there  being  no  fraud 
in  the  pledging  of  the  stock,  that  the  assignee  in  bankruptcy  was  not 
entitled  to  it,  but  that  it  should  be  sold  for  the  purpose  of  redndng 
the  mortgage  lien. 

Appeal  from  Superior  Court,  Saertoiento  County. 

A.  C.  Freeman,  ior  appellants. 

Haymond  and  Taylor,  for  respondent. 

By  the  Court: 

As  the  case  stands,  a  new  trial  on  motion  of  the  defendanis 
John  and  Maria  Bellmer  has  been  granted  as  to  plaintiff  and 
denied  as  to  the  defendant  or  intervenor,  TVUliam  Eleinsorge. 
(Whittenbrock  vs.  BeUmer,  No.  7173,  December  17,  im) 
The  defendant  or  intervenor,  William  Kleinsorge,  and  the 
defendants,  John  Bellmer  and  Maria  Bellmer,  occupied  an- 
tagonistic positions  in  the  action.  In  the  absence  of  notice 
to  all  the  adverse  parties,  the  Superior  Court  should  hare 
denied  the  motion  for  a  new  trial  as  to  all.  That  point  was 
not  made  or  considered  by  this  Court  at  the  former  appeal, 
and  the  appeal  was  decided  upon  different  principles.  The 
ruling  of  the  Court  at  the  former  appeal  is  the  law  of  this  case. 

But  the  effect  of  the  ruling  upon  the  judgment  of  the  lower 
Court  is  a  matter  now  for  the  first  time  to  be  considered. 

The  present  appeal  is  from  the  iudgment  of  the  Superior 
Court,  and  respondent  moved  to  dismiss  the  appeal  on  the 
ground  that  there  was  no  judgment  when  the  appeal  was 
taken. 

A  motion  for  a  new  trial  is  an  application  for  a  re-eiami- 
nation  of  the  issues  of  fact.  (C.  C.  P.,  656.)  It  is  an  appli- 
cation to  have  the  verdict  or  decision  set  aside,  and  is  not 
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addressed  to  the  judgment.  (C.  G.  P.,  657.)  TVhen  the  new 
trial  is  granted  as  to  all  the  parties,  the  whole  judgment  falls 
as  an  incident  to  the  vacation  of  the  verdict  or  decision. 
Where  a  new  trial  has  been  panted  as  to  some  of  the  antag- 
onistic parties  (the  cause  having  been  tried  bv  the  Court),  it 
is  apparent  that  the  findings  are  set  aside  wnich  determine 
the  nghts  of  such  parties,  and  as  to  them  the  case  stands  as 
if  it  had  never  been  tried.  The  judgment,  so  far  as  it  affects 
the  rights  of  the  moving  party  and  the  adverse  parties  with 
respect  to  whom  the  new  trial  has  been  granted,  comes  to 
naught  with  the  findings  by  which  it  was  supported.  But 
the  judgment  and  findings,  in  so  far  as  they  purport  to  de- 
termine the  rights  of  the  moving  party  and  those  as  to  whom 
the  new  trial  has  been  denied,  continue  to  exist,  and  t.he 
judgment  is  appealable.  The  motion  to  dismiss  should  there- 
fore be  denied.  The  Court  below  found  "that  John  Bellmer 
(defendant),  for  the  purpose  of  securing  the  payment  of  said 
note  (the  note  to  secure  which  the  mortgage  was  given),  and 
as  a  part  of  said  transaction,  and  for  no  other  purpose, 
pledged  to  said  corporation  15  shares  of  stock  of  said  corpor- 
ation bv  endorsement  thereon  and  assignment  thereof,  which 
stock  tiien  and  theretofore  stood  in  the  name  of  said  John 
Bellmer  on  the  books  of  said  corporation,  which  said  stock 
was  delivered  to  said  corporation.  That  said  stock  is  now 
worth  $1,590." 

The  findings  show  that  the  stock  thus  pledged  to  the  Ger- 
mania  Building  and  Loan  Association,  the  corporation  re- 
ferred to,  was  never  specially  assigned  to  plaintiff.  The  stock 
was  delivered  by  the  corporation  to  defendant,  William  B^ein- 
soige,  who  claims  the  right  to  detain  the  same  as  assignee  in 
bankruptcy  of  John  Bellmer  and  Charles  KJeinsorge,  bank- 
rupts, as  part  of  the  partnership  assets  of  said  John  and 
Charles. 

The  note  and  mortgage  were  executed  by  John  Bellmer 
and  Charles  Eleinsorse,  and  it  clearly  appears  in  the  findings 
that  the  stock  was  pledged  by  both  "as  part  of  the  same 
transaction."  The  transaction  occurred  February  18,  1875, 
and  John  Bellmer  and  Charles  £leinsorge  were  not  adjudi- 
cated bankrupts  until  February  27,  1878.  There  is  no  sug- 
gestion that  tne  pledging  of  the  stock  was  fraudulent,  or  that 
the  pledgors  were  indebted  at  the  time  of  the  contract  be- 
tween the  corporation  and  themselves. 

There  can  be  no  doubt  that  William  Kleinsorge,  as  assignee 
in  bankruptcy,  can  have  no  property  in  the  stoct  which  is  not 
subject  to  the  lien  of  plaintiff  as  assi^ee  of  the  promissory 
note,  and  that  the  appellants  may  insist  that  it  be  sold  and 
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the  proceeds  applied  to  the  mortgage  note,  to  reduce  the  lien 
on  the  land  and  the  personal  liability  of  John  Bellmer. 

Motion  to   dismiss   denied,  and  judgment  reyersed  uid 
cause  remanded  for  a  new  trial. 


Department  No.  1. 


[Filed  Ji^ie  24,  1881.1 

No.  6786. 

CAER,  Respondent,  vs.  QUIGLET,  Appellant. 

Patent — Reskbvbd  Goyebnment  Lavds— Ejectment — W.  P.  R.  E.  Co. 
Land  within  a  United  States  Government  reservation  did  not  paaB^  bj 
patent,  to  the  Western  Pacific  Railroad  Company.  Newhall  vs.  Sanger 
(92  U.  S.  761).  A  patent  issued  by  the  officers  of  the  -United  Statw, 
which  they  have  no  authority,  under  any  circumstances,  to  issna,  u 
void,  and  may  be  attacked  collaterally. 

Appeal  from  Third  District  Court,  Alameda  County. 

M.  MuUany,  for  appellant. 
WiUiam  Irvine,  for  respondent. 

By  the  Court: 

Ejectment.  Plaintiff  deraigued  from  the  Western  Pacific 
Railroad  Company.  Defendant  offered  to  prove  that  tbe 
lands  in  controyersy  were,  at  the  time  when  the  lands  along 
the  line  of  the  road  were  withdrawn  from  pre-emption,  pri- 
vate entry  and  sale,  within  the  limits  of  a  Mexican  grant 
then  subjudice,  and  therefore  within  a  '*  Government  reser- 
vation "  as  that  expression  is  used  in  the  Act  of  Congress  of 
1864.  (13  Stats.  358.)  We  think  the  Court  below  erred  in 
sustaining  the  objection  to  this  proof.  If  the  land  was 
within  a  reservation  it  did  not  pass  oy  the  patent  to  the  rail- 
road company.  It  was  so  held  in  Newhall  vs.  Sanger,  92  U. 
S.  761.  In  effect  the  officers  of  the  <xovemment  were  ex- 
pressly prohibited  from  issuing  to  the  company  a  patent 
purporting  to  convey  the  lands  thus  reserved.  The  case 
comes  within  the  doctrine  laid  down  in  Doli  vs.  Meador,  (16 
Cal.  295),  and  the  cases  subsequently  recognizing  the  author- 
ity of  that  case.  The  validity  of  a  patent  purporting  to 
grant  lands  which  the  officers  of  the  Gkivemment  have  no 
authority,  under  bjhj  circumstances,  to  convey,  may  be  con- 
troverted in  any  action,  directly  or  collaterally.  The  patent 
is  void,  and  a  defendant  in  an  action  of  ejectment  may  prove 
the  facts  showing  its  invalidity. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 
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Opinions  Previously  Omitted. 

Department  No.  1. 


[FUed  October  14,  1880.] 
No.  6683. 

BAEFIELD,  Respondent. 
vs. 
MAEKS  AND  JOHN  F.  McSWAIN,  Appellants. 

COHTBACT — COTBNANT — MoBTGAOB — EqCTITT  OF  REDEMPTION — GoNSIDBBATION 

JuDoiiSNT — LsoAii  Estate — Fobsglosttbe.  In  coxiaideration  of  the 
oonTeyance  of  an  equity  of  redemption,  the  grantees  covenanted,  that 
when  the  mortgage  on  the  land  was  foreclosed,  they  would  see  that  no 
personal  judgment  was  entered  against  the  mortgagor.  After  fore- 
closure, a  judgment  for  deficiency  was  entered  against  the  mortgagor. 
It  did  not  appear  that  plaintiff  or  her  assignor  paid  the  amount  of  the 
judgment  rendered  against  the  latter:  Held,  that  plaintiff  was  entitled  ' 
to  recover  the  amount  of  the  personal  judgment.  The  estate  of  a 
mortgagor  is  a  legal  estate. 

Appeal  from  Thirteenth  District  Court,  Merced  County. 

C.  H.  Marks,  for  appellants. 

Wiggington  dk  Farrar,  for  respondents. 

McKiNSTRY,  J.,  deliyered  the  opinion  of  the  Court: 

The  complaint  is  in  substance  as  follows : 

The  above  named  plaintiff,  complaining  of  the  aboye- 
named  defendants,  alleges: 

That  on  or  about  the  first  day  of  September,  1877,  the 
said  defendants  entered  into  the  following  contract,  in  writ- 
ing, with  A.  C.  McSwain,  to  wit: 

"For  value  received,  we  hereby  a^ee  with  A.  C.  McSwain, 
that  when  the  mortgage  of  Mrs.  Margaret  Barfield  against 
him  is  foreclosed,  if  there  should  be  any  foreclosure,  that  we 
will  see  that  no  personal  judgment  is  taken  against  him.  That 
is,  we  will  see  that  the  land,  if  sold  under  such  decree  of 
foreclosure,  sells  for  sufficient  to  pay  the  amount  due  her 
from  said  mortgagor,  under  the  terms  of  said  mortgage. 

•'Merced,  Cal.,  Sept.  1,  1877. 

'*C.  H.  Marks, 
"Jno.  F.  McSwain." 

That  the  consideration  expressed  in  said  contract  as  valu- 
able, was  the  conveyance  by  deed  from  the  said  A.  C. 
McSwain,  to  the  said  G.  H.  Marks  and  John  F.  McSwain, 
the  defendants  herein,  the  following  described  real  estate, 
situated  in  the  County  of  Merced,  State  of  California,  to 
wit  [here  follows  a  description  of  the  lands] : 
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'That  the  mortgage  referred  to  in  said  contract  as  ^the 
mortgage  of  Mrs.  Margaret Barfield  agrinst  him,'  was  amort- 
gage  which  the  plaintiff  herein,  at  that  time,  to  wit,  Septem- 
ber 1,  1877,  held  against  the  same  A.  C.  McSwain,  in  words 
and  figures  following  to  wit:"  And  here  is  recited  the  mort- 
gage at  length. 

"  That  on  the  15th  day  of  November,  1877,  the  said  Mar- 
garet Barfield  commenced  an  action  in  this  Gourt  to  foreclose 
said  mortgage,  and  that,  afterwards,  to  wit,  on  the  29ih  daj 
of  March,  1878,  the  said  Margaret  Barfield  did  obtain  from 
this  Court  a  decree  of  foreclosure  and  personal  judment 
against  said  A.  G.  McSwain  in  said  action,  which  said  deeree 
of  foreclosure  and  sale  is  in  words  and  figures  following,  to 
wit"  And  Uien  follows  the  decree  at  length,  with  a  statement 
of  certain  subsequent  proceedings,  and  then  the  ayerment 

**That  afterwards,  to  wit,  on  ttie  8d  day  of  May,  1871,  a 
personal  judgment  against  the  said  A.  G.  McSwain  in  said 
action,  was  by  the  Clerk  of  this  Court  entered  upon  the 
Judgment  Docket  of  this  Gourt  for  the  sum  of  six  nundred 
and  eighty-six  and  50-100  dollars,  gold  coin  of  the  U.  S.. 
with  interest  thereon  at  the  rate  of  ten  per  cent  per  annmn. 
That  upon  the  entering  of  said  personal  judgment  in  said 
action  against  the  said  A.  G.  McSwain,  as  aforesaid,  the  de- 
fendants herein  became  liable,  upon  the  contract  above  set 
forth,  in  the  sum  for  which  personal  judgment  was  so  entered 
to  wit,  1686  50-100  with  interest  as  aforesaid." 

The  plaintiff  further  alleges  an  indorsement  by  A.  G. 
McSwain,  of  the  contract  first  recited,  and  that  there  is  now 
owing  upon  the  said  contract  $686  50-100  with  interest  at  ten 
per  cent  per  annum,  which  plaintiff  has  demanded.  The 
prayer  is  for  judgment  for  the  amount  named  and  interest 
and  costs. 

Defendants  demurred  on  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  that  it  was  ambiguous,  etc. 

The  complaint  does  not  allege  that  plaintiff  or  her  assignor 
has  paid  the  personal  judgment  rendered  against  the  former, 
or  any  part  thereof. 

The  foregoing  assignment  relieves  the  case  of  many  of  the 
embarrassing  questions  elaborately  considered  by  Mr.  Sedg- 
wick in  his  treatise  on  The  Measure  of  Damages,  (7  ed.,  toI. 
2,  chap.  11.  See  also,  in  addition  to  the  cases  there  cited, 
Jones  vs.  ChUdSy  8  Nev.  121.)  The  contract  of  defendants 
amounted  at  least  to  a  covenant  to  discharge  or  acquit  the 
mortgagor  from  any  personal  judgment  on  the  foreclosnre  of 
plaintiff's  mortgage.     The  breach  was  well  assigned  by  the 


The  Paoipic  Coast  Law  Joubnal.  766 

averment  that  personal  judgment  had  in  fact  been  entered 
against  the  moHgagor,  and  non  damnificatus  would  not  have 
been  a  good  plea  under  the  former  system  of  pleading. 
(Thmas  vs.  AUen,  17  Johns.  146.) 

The  contract  of  defendants,  was  that  no  personal  judgment 
should  be  taken  against  the  assignor  of  plaintiff,  and  further, 
that  the  land  mortgaged,  if  sold  under  a  decree  foreclosing 
the  Barfield  mortgi^e,  should  sell  for  sufficient  to  pay  the 
amount  due  upon  that  mortgage.  These  promises  were 
based  upon  a  valuable  consideration,  to  wit:  A  transfer  of 
the  e(^uity  of  redemption.  By  such  transfer  the  assimor  of 
plaintiff  paid  defendants  to  prevent  any  personal  judgment 
against  him.  He  afterwards  found  that  he  was  liable  for, 
and  if  able,  must  pay  the  judgment  which  defendants  had 
agreed  to  pay  for  nim.  We  speak  advisedly  in  saying  de- 
fendants had  agreed  to  pay  it  for  him,  in  case  such  jud^ent 
should  be  entered.  It  was  their  bounden  duty  to  see  to  it  that 
the  property  brought  a  sum  sufficient  to  pay  off  the  mortgage 
by  bidding,  if  necessary,  at  the  sale;  but,  if  they  neglected 
to  do  this,  it  would  be  substituting  apparition  for  substance 
to  say  that  it  was  not  also  their  duty  to  pay  the  personal 
judgment  for  the  balance.  It  would  certainly  be  a  defense 
to  this  suit  that  defendants  had  satisfied  the  judgment. 
Their  contract  was  that  no  personal  judgment  should  be  en- 
tered. They  could  perform  it  literally  only  by  becoming  (or 
causing  some  one  else  to  become)  the  purchaser  at  the  fore- 
closure sale  for  a  sum  equal  to  the  amount  of  the  mortgage, 
or  by  paying  to  the  mortgagee  the  difference  between  the 
sum  for  which  the  sale  was  made  and  the  amount  of  the 
mortgage,  interest  and  costs,  before  the  personal  judgment 
was  entered.  They  could  perform  it  substantially  by  satis- 
fying the  judgment  after  it  was  entered.  The  equity  of  re- 
aemption  assigned  by  the  mortgagor  to  defendants  was  valued 
by  the  parties  to  the  assignment  at  a  sum  equal  to  the 
amount  of  any  personal  judgment  which  might  oe  entered 
against  the  mortgagor.  So  far,  the  amount  of  damages  which 
the  assignor  of  plaintiff  might  sustain  by  reason  of  a  breach 
by  defendants,  was  liquidated  by  the  contract  itself.  The 
equity  of  the  mortgagor  has  been  foreclosed,  and  cannot  be 
recovered;  its  stipulated  value  may. 

Of  course,  in  wliat  has  be^n  said,  the  words  "equity  of  re- 
demption" are  applied  to  the  estate  of  the  mortgagor  merely 
as  a  convenient  mode  of  expression.  The  estate  of  the 
mortgagor  is  a  legal  estato. 

Judgment  affirmed. 

We  concur:    McEee,  J.,  Boss,  J. 
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Depabtment  No.  2. 


[Filed  November  5,  1880.] 

No.  6138. 

JOHN  LIEBBAND,  Appellant, 

vs. 

GEOBGE  OTTO  bt  al.,  Bespondents. 

Gbant — CoNBinoN  Subsequent — Deicand — ^Action  to  Quiet  Title — ^Dud 
— Gift  Tbuot— Eight  of  Wat.  Plaintiflf  executed  a  deed  of  troafc  to 
defendants  for  the  Santa  Gmz  B.  B.  Co.,  conditioned  that  the  com- 
pany would  have  a  right  of  way,  etc.,  over  land  descrihedi  and  that 
it  (the  company)  would  erect  certain  improTements,  etc.;  the  com- 
pany neglected  to  erect  the  improvements  within  the  time  agreed  or 
within  a  reasonable  time  thereafter:  J9ek2,  that  plaintiff  could  main- 
tain an  action  to  quiet  title  against  the  trustees  and  the  company,  ind 
that  a  demand  for  performHUce  by  defendant  (company)  was  sol 
necessary.  A  party  in  posession  of  real  propeity  may  maintain  u 
action  to  quiet  title.  A  grant  upon  condition  subsequent,  which  is 
subsequently  defeated  by  the  the  non-performance  of  the  conditioDi, 
entitles  the  grantor  to  a  reconveyance  from  the  grantee  by  a  deed 
duly  acknowledged  for  record. 

Appeal  from  Twentieth  District  Court,  Santa  Cruz  Couniy. 

F.  J.  McCann,  for  appellant. 
Younger,  for  respondents. 

MoBBisoN,  C.  J.,  delivered  the  opinion  of  the  Court: 
The  appeal  in  this  case  is  taken  from  a  final  judgment  of 
the  late  District  Court  of  Santa  Cruz  County  on  a  demurrer  • 
to  the  amended  complaint. 

The  material  averments  to  the  pleading  are,  that  the  de- 
fendant, the  Santa  Cruz  Bailroad  Company,  is  a  corporation 
duly  organized  under  the  laws  of  this  State  for  the  purpose 
of  constructing,  conducting  and  maintaining  a  railroad  from 
the  city  of  Santa  Cruz  to  a  point  called  Pajaro,  near  "Watson- 
ville.  That  on  the  eighteenth  day  of  September,  1873,  the 
plaintiff  was,  and  still  is,  the  owner  in  fee  of  a  certain  tract 
of  land  in  the  city  of  Santa  Cruz  (which  is  particularly  de- 
scribed in  the  amended  complaint)  upon  which .  the  pledntiff 
had  erected  an  eating-house,  bath-house,  etc.  That  at  the 
time  above  mentioned  the  defendant,  the  Santa  Croz  Bail- 
road  Company,  proposed  to  construct,  complete  and  equip  a 
railroad  for  passengers  and  freight  from  Santa  Cruz  to 
Pajaro,  and  applied  to  the  plaintiff  to  obtain  from  him  a  right 
of  wav  over  his  said  tract  of  land,  and  also  a  small  piece  or 
parcel  of  said  land  for  a  railroad  depot.  That  on  the 
eighteenth  day  of  September,  1873,  plaintiff  executed  and 
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delivered  to  the  defendants,  Oappelman  and  Otto,  a  certain 
deed  of  trust  whereby  he  granted  to  them,  in  trust  for  the 
said  railroad  company,  upon  certain  conditions  to  be  per- 
formed by  said  railroad  company,  the  following  parcels  of 
land,  to-wit:  1.  A  strip  of  land  running  east  and  west 
across  the  tract  of  land  above  described,  as  wide  as  nec- 
essary for  the  road-bed,  maintenance  and  operation  of  said 
railroad,  not  exceeding  five  hundred  feet  in  width;  and  Sd, 
two  acres  of  land  above  described  for  the  purpose  of  build- 
ing thereon  a  railroad  depot  and  shops.  That  the  condi- 
tions upon  which  the  parcels  of  land  were  granted  were  to 
the  following  effect:  1.  That  the  Santa  Cruz  Eailroad  Com- 
pany shoidd,  within  a  reasonable  time  after  the  date  of  the 
deed,  locate  and  occupy  the  lands  granted,  and  should  con- 
struct its  railroad  and  buildings  thereon.  *  *  * 
3.  That  the  parcel  of  two  acres  should  be  located  as  a 
square  in  the  southwest  comer  of  the  twenty-acre  tract 
described  in  the  complaint,  and  should  be  used  exclusively 
for  the  purpose  of  a  railroad  depot.  4.  That  within  two 
hundred  days  after  the  occupation  of  said  lands,  such  parts 
thereof  as  should  be  located  within  the  inclosure  of  plaintiff 
should  be  inclosed  by  the  railroad  company  with  a  good 
and  substantial  fence  at  the  expense  of  the  company;  and 
5th,  that  should  either  of  said  granted  parcels  of  land  cease 
to  be  used  for  the  purpose  for  which  it  was  granted,  or 
should  it  be  use  for  other  purposes,  said  land  should  revert 
to  the  plaintiff.  That  no  money  or  other  valuable  consider- 
ation passed  at  the  time  for  said  land,  and  the  plaintiff  exe- 
cuted the  deed  therefor  solely  upon  the  representation  of  the 
trustees,  Cap^elman  and  Otto,  that  the  railroad  company 
would  build  its  depot  and  shops  upon  the  said  two-acre 
tract  as  soon  as  the  road  should  be  finished,  and  that  with- 
out such  representations  the  conveyance  would  not  have 
been  made.  The  amended  complaint  further  avers  that  the 
representations  aforesaid  were  authorized  by  the  company; 
that  they  were  false,  and  were  made  fraudmently  with  tne 
intent  to  deceive  plaintiff  and  to  obtain  from  him,  without 
any  consideration,  the  two  acres  of  land  which  are  in  con- 
troversy in  this  suit.  The  amended  complaint  further  avers 
that  under  and  by  virtue  of  said  deed,  the  defendant,  the 
railroad  company,  on  or  about  the  twentieth  day  of  May, 
1875,  located  upon  and  occupied  the  piece  of  land  granted 
for  a  road-bed,  and  on  or  about  the  thirtieth  day  of  June, 
1875,  completed  and  equipped  its  road  for  passenger  travel 
between  the  two  points  above  named.  There  is  also  an 
averment  in  the  amended  complaint  that  the  defendants 
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never  have  at  any  time  entered  into  possession  of  the  two- 
acre  tract,  and  that  they  have  failed  to  perform  any  of  the 
conditions  mentioned  in  the  grant  with  respect  to  the  two- 
acre  tract.  There  is  also  an  allegation  of  the  following 
breaches:  ''That  the  said  defendant,  the  Santa  Croz  Bail- 
road  Company,  has  not,  within  a  reasonable  time  from  the 
completion  of  its  road,  or  at  any  time  since  the  date  of 
the  deed,  nsed  the  said  two-acre  tract  or  any  part  thereof, 
for  the  purpose  of  a  railroad  depot  or  railroad  shops.  2. 
That  the  said  railroad  company  has  never  at  anytime, 
built  upon  any  portion  of  said  two-acre  tract  of  land  a  rail- 
road depot  or  railroad  shops.  3.  That  said  railroad  com- 
pany has  not,  at  any  time  inclosed  any  part  of  said  two  acres 
of  land,  with  a  fence  or  other  inclosure.  *  *  *  *  That 
instead  of  building  a  railroad  depot  and  railroad  shops  on 
the  said  two-acre  tract,  the  said  railroad  company,  at  the 
time  of  its  completion  of  its  road,  selected  another  and  a 
different  place  for  its  depot  and  shops  at  a  point  about  one 
mile  distant  from  said  two-acre  tract,  ana  has  kept  and 
maintained,  and  still  continues  to  keep  and  maintain,  them 
at  that  point.'* 

The  plaintiff  complains  that  the  trust  deed  is  a  cloud  noon 
his  title,  and  prays  that  the  defendants  may  be  compellea  to 
reconvey  to  him,  and  that  they  be  declared  to  have  no  right, 
title  or  interest  in  the  said  two-acre  tract  of  land.  To  the 
foregoing  amended  complaint  a  demurrer  was  interposed  on 
behalf  of  the  defendants,  and  the  same  was  sustained  by  the 
Court. 

The  first  point  made  in  the  defendants'  brief  is  that  "  a 
demand  on  the  defendants  should  have  been  alleged,  either 
to  perform  the  conditions  named  in  the  conveyance,  or  to  re- 
convey  the  property  to  the  plaintiff."  Was  a  demand  neces- 
sary in  this  case  to  place  the  defendant,  the  railroad  com- 
pany, in  default? 

The  averment  of  the  complaint  is  ''that  within  two  hun- 
dred days  after  the  occupation  of  such  lands,  such  parts 
thereof  as  should  be  located  within  the  inclosure  of  plain- 
tiff, should  be  inclosed  by  said  railroad  company  with  a 
good  and  substantial  fence  at  the  expense  of  the  company;" 
and  there  is  an  additional  averment  that  the  trustees  repre- 
sented to  the  plaintiff  that  the  company  would  build  its 
depot  and  shops  on  the  two-acre  tract  as  soon  as  the  road 
was  completed.  These  allegations  are  admitted  by  the  de- 
murrer. The  amended  complaint  avers  that  not  onlv  has 
the  defendant,  the  Santa  Cruz  Railroad  Company,  neglected 
to  enter  upon  the  two-acre  tract   (although  its  road  was 
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completed  and  equipped  in  June,  1875),  but  that  it  has,  in 
fact,  abandoned  the  intention  of  using  the  tract  in  question 
for  the  purposes  designed  by  the  gift,  and  has  selected  an- 
other point  for  the  location  of  its  depot,  one  mile  distant 
from  tne  land  in  question. 

On  the  necessity  for  a  demand  it  is  said:  ''The  rule  in 
respect  to  demand  rests  upon  the  same  principle  with  that 
in  respect  to  notice.  It  may  be  requisite  eitner  from  the 
stipulations  of  the  parties  or  from  the  peculiar  nature  of  the 
contract;  but  where  not  so  requisite,  he  who  has  promised 
to  do  anything  must  perform  his  promise  in  the  prescribed 
time  and  in  the  prescribed  way;  or,  if  none  be  prescribed, 
in  a  reasonable  time  and  in  a  reasonable  way,  without  wait- 
ing to  be  called  upon."     (2  Parsons  on  Contracts,  p.  671.) 

Story,  in  his  work  on  Contracts  (vol.  2,  sec.  971),  says: 
'' Anomer  question  to  be  considered  is,  when  notice  and  re- 
quest to  perform  are  necessary,  the  rule  is,  that  where  the 
right  to  claim  the  performance  of  a  contract  depends  upon 
the  occurence  of  a  certain  fact,  the  promisee  is  not  bound  to 
give  notice  thereof  to  the  promisor,  unless  the  contract  be  to 
be  performed  on  condition  that  notice  is  given ;  or  unless  the 
fact  be  peculiarly  within  his  knowledge;  or  unless  it  be . 
reasonably  proper  under  the  circumstances  of  the  case.  So, 
also,  a  request  to  perform  need  not  ordinarily  be  averred." 

In  this  case  now  under  consideration  the  averment  is  that 
the  railroad  company  promised  to  do  a  certain  thing  within 
two  hundred  days  after  they  occupied  the  lands  for  the  pur- 
poses of  their  road,  to  wit,  that  they  would  build  a  good 
and  substantial  fence  around  the  two-acre  tract,  and  would 
within  a  reasonable  time  thereafter  construct  a  depot  there- 
on. The  averment  is  that  they  did  not  inclose  the  land,  and 
did  not  construct  a  depot  on  the  tract,  although  a  reasonable 
time  for  that  purpose  had  elapsed  since  the  completion  of 
their  road,  and  furthermore  that  they  had  abandoned  the 
intention  of  doing  so,  as  was  manifested  by  the  fact  that  the 
company  had  chosen  another  site  for  its  depot.  In  our 
opinion  no  request  or  demand  was  necessary  under  the  facts 
of  this  case.  {Oray  vs.  Dougherty^  25  Cal.  266;  Jones  vs. 
City  of  PetoLxima,  36  Id.  230.) 

There  is  but  one  other  point  which  we  deem  it  necessary 
to  examine,  and  that,  in  the  language  of  the  demarrer,  is, 
that  it  is  not  alleged  why  plaintiff  lingered  so  long  before 
bringing  this  suit.  It  will  be  remembered  that  plaintiff  has 
been  in  possession  of  the  land  ever  since  the  execution  of 
the  deed,  and  that  the  object  of  this  proceeding  is  to  re- 
move the  cloud  which  the  deed  casts  upon  his  title.     Section 
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738  of  the  Code  of  Civil  Procedure  provides  that  an  action 
may  be  brought  by  any  person  against  another  who  claims 
an  estate  or  interest  in  real  property  adverse  to  him,  for  the 
purpose  of  determining  such  adverse  claim;  and  in  the  case 
of  Anrington  vs.  Lisconiy  34  Cal.  370-1,  the  Court  says:  **We 
know  of  no  reason  why  a  party  who  has  been  in  adverse 

Eossessioh  for  a  period  of  time,  which,  under  the  Statute  of 
imitations,  vests  him  with  a  title  against  all  the  world,  may 
not  bring  his  suit  against  a  party  claiming  under  a  record 
title  to  have  the  claim  determined  and  adjudged  null  and 
void  against  him.  An  apparently  good  record  title  would 
certainly  be  a  cloud  upon  the  title  acquired  by  adverse  pos- 
session under  the  Statute  of  Limitations.  It  is  of  record, 
and  when  produced  makes  out  a  prima  facie  case,  which 
can  only  be  defeated  by  evidence  of  adverse  possession, 
which  is  not  of  record  unless  established  in  a  judicial  pro- 
ceeding, but  rests  in  parol,  and  is  liable  to  be  lost  and 
established  with  difficulty.  Such  an  apparent  record  title 
could  not  fail  to  be  a  cloud  that  would  greatly  decrease  the 
value  of  the  title  acquired  by  adverse  possession.  The 
Statute  of  Limitations,  as  against  a  party  claiming  under  a 
written  title,  would  have  performed  but  half  it  mission,  as  a 
statute  of  repose,  if  the  party  relying  upon  it  must  wait  till 
he  is  attacked  before  he  can  reduce  the  evidence  of  his  title 
to  the  form  of  a  permanent  record.  We  think  a  party  in 
possession,  whose  right  is  perfected  bv  an  adverse  possession 
during  the'^eriod  prescribed  by  the  Statute  of  Limitations, 
as  well  as  others,  is  entitled  to  bring  his  action,  un- 
der section  two  hundred  and  fifty-four  of  the  Practice 
Act  to  determine  an  adverse  claim  or  remove  a  cloud  which 
would  thenceforth  diminish  the  value  of  his  property.  In 
this  case  the  cause  of  action  set  up  is  an  adverse  possession 
of  some  twelve  years,  under  a  conveyance  which  gives  a  title 
under  the  Statute  of  Limitations,  and  an  outstanding  con- 
veyance from  the  same  source  of  title,  which,  under  the  cur- 
cumstances  alleged,  became  a  cloud,  and  which  the  plaintiff 
asks  to  have  adjudged  to  be  a  cloud,  and  to  have  removed.*' 

The  above  case  is  a  full  answer  to  the  objection  that  plain- 
tiff did  not  bring  his  suit  in  time. 

We  have  thus  far  treated  the  case  as  a  proceeding  in 
equity  to  remove  a  cloud  upon  plaintiff's  title;  but  it  might 
also  be  considered  as  a  suit  brought  under  Section  1109  of 
the  Civil  Code,  which  provides  that  "where  a  srant  is  made 
upon  condition  subsequent,  and  is  subsequentiy  defeated  bj 
the  non-performance  of  the  condition,  the  person  otherwise 
entitled  to  hold  under  the  grant  must  reconvey  the  property 
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to  the  grantor  or  his  successors,  by  grant  duly  acknowledg* 
ed  for  record." 

If  the  grantee  has  failed  to  perform  the  conditions  upon 
which  the  grant  in  this  case  was  made,  it  is  its  duty,  under 
the  foregoing  provisions  of  the  Civil  Code,  to  reconveythe 
property  to  its  grantor. 

It  is  suggested  in  the  respondents'  brief  that  plaintiff  has 
an  adequate  remedy  iu  a  court  of  law.  But  we  do  not  think 
that  he  has.  He  is  in  possession  of  the  land,  and  there- 
fore cannot  bring  ejectment;  and  we  are  not  aware  of  any 
other  legal  remedy  by  which  he  could  obtain  the  relief 
prayed  for  in  this  suit. 

Judgment  and  order  reversed,  and  cause  remanded,  with 
instructions  to  the  Court  below  to  overrule  the  demurrer  to 
the  amended  complaint. 

We  concur:  Myrick,  J.,  Sharpstein,  J. 


Depabtment  No.  1. 


[Piled  October  20,  1880.]  • 
No.  10,561. 
PEOPLE,  Respondent,  vs.  GRIG8BT,  Appellant. 

Cbixinaij  Law — ^Homcms — Instbuction — Deobse.  An  instmotioii :  *  *If  yon 
find  from  the  eyidence  *  *  *  that  defendant  did  *  *  *  with 
malice  aforethought,  onlawftilly  kilL  *  *  *  then  yon  will  find  the 
defendant  guilty,  of  murder  in  the  first  degree  is  erroneous. 

Appeal  from  Superior  Court,  San  Luis  Obispo  County. 

Graves  (k  Oraves,  for  respondent. 
DiUard  &  VenoMe,  for  appellant. 

McKiNSTBY,  J.,  delivered  the  opinion  of  the  Court: 

The  Court  charged  the  jury :  "If  you  find  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant  did,  on  the 
twenty-eighth  of  February,  1880,  with  malice  aforethought, 
unlawfully  kill  Vivian  Torres,  then  you  will  find  the  def en£mt 
guilty  of  murder  in  ihe  first  degree,^'* 

If  the  instruction  is  correct,  murder  of  the  second  de^ee 
is  the  unlawful  killing  of  a  human  being  tvUhoiU  malice.  Dnt 
Qie  Attorney-General  properly  admitted  the  instruction  to  be 
erroneous. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new 
trial. 

We  concur:  Boss,  J.,  McEee,  J. 
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DXPABTMENT  No.  2. 


[Filed  October  26,  1880.] 

No.  7179. 

BROOKS,  Appellant. 

vs. 

RICE  AND  BECKWITH,  Respondents. 

MOBTOAOB — PbIOB  LlBN — FOBBGLOSUBE — DeCBBB  —  SbFABATB    MoBTOlOB- 

NoTXCB.  Defendant  Bicie  executed  to  plaintiff's  assignor  a  mortgage 
on  seTeral  tracts  of  land,  of  which  two  had  preriouBly  been  mort^iged 
to  defendant  Beckwith,  which  mortgage  was  on  record  at  date  of  ex^ 
cntion  of  plaintiffs.  Upon  a  foreclosure  by  plaintiff,  the  Court  belov 
decreed  that  all  of  the  property  should  be  sold  excepting  that  poitioii 
moi^gaged  to  Beckwith:  Held,  on  appeal,  that  Court  should  have  de- 
creed a  sale  of  all  the  property — that  portion  not  embraced  in  the  mort- 
gage to  Beckwith  to  he  first  sold  and  the  proceeds  paid  oyer  to  plaia- 
tiff,  the  surplus  to  be  paid  to  subsequent  purchasers  from  Bice.  li 
there  should  not  be  sufficient  realized  to  pay  plaintiff,  that  the  tncte 
mortgaged  to  BeckvoUh  should  then  be  sold,  his  (B.'s)  debt  paid,  and 
the  plaintiff  to  receive  the  surplus  towards  paying  his  mortgage,  the 
balance  to  be  paid  to  the  subsequent  purchasers  ttom  the  mortgagor. 

Appeal  from  Superior  Court,  Ventura  County. 

N,  BlcLckstock,  for  appellant. 
Bledsoe  and  Petinos,  for  respondents. 

By  the  Court: 

The  Court  is  of  opinion  that  the  judgment  in  this  cause 
should  be  so  modified  as  to  direct  the  foreclosure  of  the 
mortgage  held  by  plaintiff  as  to  all  the  properly  mentioned 
in  it;  that  the  property  embraced  in  the  mortgf^  of  plain- 
tiff and  not  embraced  in  the  mortgage  to  Beckwith,  set  on  foot 
by  the  judgment,  should  be  first  sold,  and  the  proceeds  paid 
over  to  the  plaintiff,  to  the  extent  of  his  debt  and  costs,  and 
any  surplus  remaining  to  the  defendants,  purchasers  from 
the  mortgagor.  If  the  proceeds  of  such  sale  should  be  in- 
sufficient to  pay  off  plaintiff  *s  mortgage,  that  then  the  re- 
maining property  embraced  in  his  mortgage  should  be  di- 
rected to  be  sold,  and  the  proceeds  of  the  sale  applied  to  the 
payment  of  the  mortgage  to  Beckwith,  and,  if  any  surplus 
remains,  to  the  payment  of  the  mortgage  of  the  plaintiff.  If 
anything  remains  after  such  payment  last  mentioned,  it 
should  be  paid  over  to  the  purchasers  from  the  mortgagor. 

The  cause  is  remanded  that  the  modifications  abote 
pointed  out  may  be  made  by  the  Superior  Court  of  the 
County  of  Ventura.  The  appellant  to  recoyer  the  costs  of 
this  appeal. 


htxixt  €mt  ^§m  f  0ttmal 

Vol.  Vn!  July  30,  1881.  No.  23 

Supreme  Court  of  Oalifomia. 

Department  No.  1. 


[Filed  July  18,  1881.] 

No.  7665. 

FAIBBANKS,  Kespondeot,   vs.   WILLIAMS,  Appellant. 

Damaobs  —  CoNVBBsiON  —  FiNDiNOs  NOT  SusTAiNKD  -BY  Eyidbnce.  In  an 
action  to  recover  damages  for  forcibly  taking  and  entering  into  the 
possession  of  personal  property,  the  measare  of  damages  is  a  fair  com- 
pensation for  the  time  and  money  properly  expended  in  pnrsnit  of  the 
property :  Heldy  in  this  case,  the  evidence  did  not  justify  the  findings 
that  plaintiff  necessarily  paid  ont  counsel  fees  and  traveling  expenses 
and  wages  in  procuring  the  restoration  of  the  possession  of  the  prop- 
erty. 

Appeal  from  Superior  Court,  Amador  County. 

Floumoy  &  Mhoon  and  Eagan  &  Phelps,  for  appellant. 
Lynch  and  Pcfrter,  for  respondent. 

By  the  Court: 

This  is  an  action  to  recover  damages  from  defendant  for 
forcibly  taking  and  entering  into  th6  possession  of  certain 
property  of  plaintiff,  and  depriving  plaintiflf  of  the  use,  pos- 
session and  control  thereof,  from  jJovember  4,  1879,  until 
January  19,  1880. 

The  property  is  described  in  the  complaint. 

**One  twenty-stamp  quartz  mill,  with  the  engines,  hoisting 
works,  tools  and  all  other  machinery  connected  with  said 
mill;  also,  368  cords  of  firewood;  also,  sixty  round  timbers, 
each  from  twelve  to  fourteen  feet  long;  also,  twenty-five  short 
timbers,  each  five  to  nine  feet  long;  also,  three  hundred 
bushels,  more  or  less,  of  charcoal;  also,  a  blacksmith-shop 
and  tools  thereunto  belonging" — all  situated  on  a  certain  tract 
of  land  particularly  described. 

The  Cfourt  below  expressly  found  that  there  was  no  evidence 
of  any  wrongful  design  or  willful  misconduct  tending  to  ag- 
gravate the  trespass,  and  that  plaintiff  was  not  entitled  to 
recover  exemplary  or  vindictive  damages. 
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But  as  direct  and  proximate  damages  the  Court  found: 

•'  Seventh — ^That  the  plaintiff  necessarily  paid,  laid  out 
and  expended  1286  as  fees  and  necessary  trayeling  expenses 
of  counsel  for  advising  the  plaintiff  in  the  premises  and  con- 
ducting the  proceedings  necessary  on  the  part  of  the  plain- 
tiff in  procuring  the  restoration  of  the  possession  of  said 
property. 

"  Eighth — That  the  plaintiff  necessarily  paid  to  Frank  J. 
Fairbanks  the  sum  of  1526.38  as  wages  and  traveling  expenses 
in  aiding  the  plaintiff  in  procuring  the  restoration  of  the 
possession  of  said  property." 

It  may  be  admitted  (but  is  not  here  decided)  that  the 
record  before  us  shows  which  of  the  articles  of  property 
alleged  to  have  been  detained  were  personal  property;  and 
that  such  articles  were  converted. 

Section  3333  of  the  Civil  Code  authorizes  a  jury  to  find 
damages  for  the  detriment  proximately  caused,  and  is,  so  far, 
declaratory  of  the  common  law.  It  leaves  the  question  as 
to  what  are  proximate  damages  where  it  was.  The  second 
subdivision  of  Section  3336  of  the  same  Code  permits  a 
plaintiff  in  an  action  for  the  wrongful  conversion  of  personal 
property  to  recover  "a  fair  compensation  for  the  time  and 
money  properly  expended  in  the  pursuit  of  the  property.'' 

So  far  as  the  case  shows,  the  property  attached  in  WiUiams 
vs.  The  Loyal  Lead  Com/j^ny  was  released  by  the  plaintiff  in 
that  action  (defendant  in  this)  voluntarily."  The  only  evi- 
dence bearing  in  any  degree  upon  the  question  of  release  is 
found  in  the  testimony  of  the  present  plaintiff,  who  says: 
**A  few  days  after. the  attachment  I  referred  all  my  evidence 
of  title  to  Mhoon  (attorney  for  plaintiff  in  the  attachment 
suit),  who  Beemed  to  be  satisfied,  and  said  he  would  order  the 
attachment  released." 

The  same  witness  further  says:  *'I forget  how  much  I  paid 
Frank  (Frank  J.  Fairbanks),  and  I  think  I  paid  Lynch  about 
$270  for  expenses  in  getting  the  property  released."  It  is 
true  he  adds:  '*The  amounts  stated  in  the  complaint  are  cor- 
rect." 

The  complaint  alleges  that  **Vorgan,  as  agent  of  defendant, 
demanded  that  plaintiff  should  make  due  and  lawful  proof  of 
his  ownership  of  the  property,  and  that  plaintiff  was  com- 
pelled to  retain  counsel  and  pay  said  counsel  $285  as  fees 
and  necessary  traveling  expenses  for  advising  the  plaintiff  io 
the  premises  and  conducting  the  proceedings  necessary  on 
plaintiffs  part  in  proving  his  ownership  and  possession  of 
the  property;  and  that  plaintiff  was  compelled  to  emplov 
Frank  J.  Fairbanks,  whose  knowledge,  testimony  and  services 
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were  absolutely  necessary  to  plaintiff  in  procuring  .such  res- 
toration, and  was  obliged  to  pay  said  Frank  J.  Fairbanks  $526 
as  wages  and  traveling  expenses,  and  money  laid  out  in  aiding 
plaintiff  as  aforesaid. ' 

The  foregoing  averments  of  the  complaint  are  specifically 
denied  by  flie  answer. 

The  Court  below  failed  to  find  on  the  issues  thus  joined. 

The  statement  of  the  plaintiff,  as  a  witness,  that  ''fche 
amounts  stated  in  the  complaint  are  correct,"  taken  in  con- 
nection with  what  precedes  it,  is,  giving  the  words  their 
broadest  signification,  only  a  declaration  that  he  had  actually 
paid  such  amounts.  They  do  not  purport  to  be  an  avowal 
that  the  amounts  paid  were  just  and  reasonable  for  the  ser- 
vices performed,  or  that  the  money  was  "properly  expended." 
(C.  C.  P.,  3336.)  The  witness  could  not  determine  the  Ques- 
tion of  the  propj'iety  or  necessity  of  the  expenditure.  That 
was  a  matter  for  the  Court  to  determine. 

The  Court  did  determine  it  in  findings  seven  and  eight, 
above  quoted.  But  there  is  no  evidence  in  the  transcript  to 
sustain  the  findings  that  plaintiff  necessarily  paid  1285  to 
counsel,  or  $626.38  to  Frank  J.  Fairbanks.  Assuming  for 
the  purposes  of  this  appeal  that  Section  3336  of  the  Civil 
Code  is  applicable,  the  plaintiff  could  only  recover  "a  fair 
compensation  for  the  time  and  money  properly  expended  in 
pursuit  of  the  property." 

We  are  of  opinion  tnat  the  interests  of  justice  will  be  sub- 
served by  a  new  trial  of  this  action. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

Department  No.  2. 


[Filed  June  15,  1881.] 

No.  10,657. 

EX  PAKTE  PATEICK  RUSH,  On  Habeas  Corpus. 

('oNTBMPT — Habeah  Cobpus. — If  the  proviBions  of  sections  1212  of  the  C.  C. 
P.,  relative  to  contempts,  are  not  complied  with,  a  party  adjadged 
gnilty  of  a  contempt  will  be  discharged  on  habeas  corpus. 

Goff,  for  petitioneT. 

Smoot  and  Quinty  contra. 

By  the  Court: 

The  proceedings  required  by  section  1212  of  the  Code  of 
Civil  Procedure  to  bring  the  petitioner  into  contempt,  were 
not  taken,  and  therefore  he  should  be  discharged.  It  is  so 
ordered. 
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In  Bank. 


[Tiled  June  15, 1881.] 

No.  6582. 

THE  ST.  HELENA  WATEE  COMPANY,  Respondent. 

vs. 
FORBES,  Appellant. 

CONDSMN4TION  OF  Watxb  bt  Pbiyate  Gobpobation.  There  is  no  statute  of 
this  State  conferring  authority  upon  a  private  corporation  to  coDdems 
water  rising  or  flowing  in  its  natural  course  on  the  land  of  a  priTSle 
individual,  for  the  purpose  of  supplying  a  town. 

Appeal  from  the  Seventh  District  Court  of  Napa  Coantj. 

McAllister  &  Bergin,  for  appellant. 
B.  S.  BrookSy  for  respondent. 

BytheCouBT:     . 

Assuming  that  the  Legislature  has  the  power  to  authorize 
the  condemnation  of  water  that  rises  or  nows  in  its  natural 
course  on  the  land  of  a  private  individual,  by  a  private  corpo- 
ration for  the  purpose  of  supplying  a  town  with  water,  we  do 
not  find  such  authority  anywhere  conferred  in  the  statutes. 

Judgment  and  order  reversed. 


Lf  Bank. 


WVliam  Irnine,  for  petitioner.* 
M.  Mullany,  for  respondent. 

By  the  Court  : 

The  rehearing  is  denied.     The  decision  comes  within  tfie 
rule  laid  down  in  McLaughlin  vs.  Powell,  50  Cal.  64. 


i 


[Filed  July  23,  1881.] 

No,  6786. 

CAER,  Petitioner,  vs.  QUIGLET,  Respondent. 

Patent — Govbbnmbnt  Reservation — Evidence  .  Department  No,  1  having 
held  (opinion  filed  June  24,  1881)  that  evidence  was  admissible  tp 
show  that  lands  covered  by  a  patent  from  the  United  States  to  W.  P. 
R.  R.  Company  were,  at  the  time  of  the  iasuanoe  of  suchpitent, 
within  a  Government  reservation:  Held,  upon  application  for  hearing 
in  bank,  that  the  decision  of  the  Department  comes  within  the  ndt 
laid  down  in  McLaughlin  vs.  Powell,  50  Cal.  64.  j 


I 
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In  Bank. 


[Filed  July  13,  1881.] 

No.  7232. 

MONTGOMEBT,  Bespondent. 

vs. 
HABBINGTON,  Appellant. 

FoBMXB  Action  Pending — Dbuyeby  of  Deed  by  One  Hayinq  No  Title — 
Deed — Condition  Pbecbdbnt — Contbact.  In  an  action  to  recover 
money  npon  a  written  contract  it  was  contended  that  a  former  suit  was 
pending  for  the  same  cause  of  action.  The  complaint  in  this  action 
contained,  in  addition  to  the  allegations  of  the  former  complaint,  an 
allegation  of  delivery  of  a  deed  to  Und  (to  which  plaintiff  had  no  title, 
legal  or  eqnitable) :  Heldy  that  if  delivery  of  the  deed  was  not  a  condi- 
tion precedent  to  plaintiff's  right  to  maintain  the  present  action,  the 
former  action  was  a  bar;  but  that  if  delivery  of  such  deed  was  a  con- 
dition precedent,  a  delivery  or  tender  of  a  deed  for  land  to  which 
-  plaintiff  had  no  title,  legal  or  equitable,  was  ineffectual — such  deed 
being  a  nullity.  The  test  for  determining  whether  the  cause  of  action 
is  the  same  in  both  cases  is,  would  the  evidence,  which  is  sufficient  to 
support  the  judgment  in  the  second  action,  have  authorized  a  judgment 
for  plaintiff  in  the  first. 

Appeal  from  Superior  Court,  Colusa  County. 

Harty  Van  Glief  and  Dyas,  for  appellant. 
Goody  Bayne  and  Alhery,  for  respondent. 

Shabpstein  J.,  delivered  the  opinion  of  the  Court: 
If  the  delivery  or  tender  of  a  deed  by  the  plaintiff  to  the 
defendant  of  land  to  which  the  plaintiff  had  no  right,  title  or 
claim,  either  in  law  or  equity,  was  not  a  condition  precedent 
to  his  right  to  maintain  this  action,  the  pendency  of  another 
suit  between  the  same  parties  for  the  same  cause  of  action 
^as  well  pleaded  and  proven  by  the  defendant.  If  the  plain- 
tiff's right  of  action  had  depended  upon  his  deliveiy  or  tender 
to  the  defendant  of  a  deed  of  the  land  described  in  the  com- 
plaint, the  fac^of  the  plaintiff  having  no  right,  title  or  claim 
to  the  land  either  in  law  or  equity  would  have  rendered  such 
delivery  or  tender  wholly  ineffectual.  A  deed  in  form  which 
conveyed  no  title  or  interest  whatever  in  the  land  was  utterly 
void,  and  of  less  value  than  a  sheet  of  blank  paper.  The  alle- 
gation therefore  in  respect  to  the  delivery  or  tender  of  a  deed 
was  wholly  immaterial,  and  being  so,  the  complaint  in  the 
latter  action  is  essentially  the  same  as  that  in  the  former 
action.  If  the  evidence  is  sufficient  to  support  the  judgment 
in  the  present  action,  it  would  have  authorized  a  judgment 
for  the  plaintiff  in  the  former  action;  and  that  is  the  test  for 
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determining  whether  the  cause  of  action  is  the«ame  in  bou 
cases.  (Taylor  vs.  Castle,  42  Cal.  367.) 

The  defendant  was  entitled  to  a  judgment  in  his  favor  upon 
his  plea  of  a  former  suit  pending  for  the  same  cause  of  action. 

Judgment  and  order  reversed. 

We  concur:  Ross,  J.,  McKinstry,  J.,  Thornton,  J.,  Mor- 
rison, C.  J. 

Opinions  Previously  Omitted. 

Department  No.  1. 


[Filed  October  20,  1880.1 
No.  10,561. 
PEOPLE,  Respondent,  vs.  GRIGSBY,  Appellant. 

Criminal  Pbactice — Appeal — Notice  of  Sebvice — Acceptakce  op  Duk  Sb- 
vicE — Dismissal.  A  motion  to  dismiss  an  appeal  in  a  criminal  ctse 
on  the  ground  that  service  of  the  notice  of  appeal  was  made  before  it 
had  been  ^led  will  be  denied,  it  appearing  that  **  due  service"  of  the 
notice  had  been  accepted  by  the  District  Attorney. 

Appeal  from  Superior  Court,  San  Luis  Obispo  County. 

Graves  dt  Gh-aves,  for  the  motion. 
Dillard  dt  Venahle,  contra.  • 

McKinstry,  J.,  delivered  the  opinion  of  the  Court: 

The  Attorney-General  moves  to  dismiss  the  appeal,  on  the 
ground  that  the  transcript  shows  the  notice  of  appeal  to  h»Te 
been  served  before  it  was  filed. 

The  Penal  Code,  Section  1240,  provides:  '*An  appeal  is 
taken  by  filing  with  the  Clerk  of  the  Court  in  which  the  judg- 
ment and  order  appealed  from  is  entered  or  filed,  a  notice, 
stating  the  appeal  from  the  same,  and  serving  a  copy  thereof 
upon  the  attorney  of  the  adverse  party." 

The  notice  of  appeal,  as  appears  from  the  record  before  as, 
is  dated  September  6,  1880,  and  was  filed  September  7, 1880. 

On  the  notice  filed  is  an  acceptance  of  service  in  words  fol- 
lowing: **I  hereby  acknowledge  due  service  upon  me  of  a  copy 
of  the  above  notice.  (Signed)  Ernest  Graves,  District 
Attorney." 

If  the  law  requires  the  service  to  be  made  after  the  notice 
is  filed  (a  question  we  do  not  decide  in  this  case),  here  is  an 
admission  of  "due  service,"  which  must  be  construed  ser- 
vice after  the  filing. 

The  motion  to  dismiss  the  appeal  is  denied. 

We  concur:  Koss,  J.,  McKee,  J. 
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Depabtment  No.  2. 


[Piled  October  25,  1880.] 

No.  6688. 

TURNER,  Respondent,  vs.  MAHONEY,  Appellant. 

Pbactzok — Findings  —  Demubbbb — Decbee— Ebbob  without  Pbejudice— 
Statute  of  Limitations.  A  finding  "  that  no  part  of  said  jadgment 
and  decree  has  eTer  been  appealed  from,  set  aside  or  paid;  "and,  "that 
the  balance  of  said  notes  with  the  interest  thereon  remains  unpaid," 
is  sufficient  to  show  that  the  jadgment  and  notes  have  not  been  paid. 
Conflicting  eTidence  will  not  be  reviewed.  No  injury  results  to  a  de- 
fendant, if  after  overmling  a  demorrer  to  a  complaint  which  showed 
items  barred  by  the  statate  of  limitations  the  Court  upon  the  trial 
credits  the  defendant  with  the  items  and  also  in  its  decree. 

Appeal  from  Fifth  District  Court,  Stanislaus  County. 

Dudley^  Terry  and  McKinne,  for  appellant. 
Byers  &  Elliott  and  Budd,  for  respondent. 

MiRiCK,  J.,  delivered  the  opinion  of  the  Court: 

Appellant  makes  two  points,  viz:  1.  That  there  is  no  di- 
rect finding  that  any  sum  of  money  was  due  from  defendant 
to  plaintiff.     2.  The  second  finding  is  against  the  evidence. 

First — The  Court  finds  the  fact  of  the  judgment  and  ''that 
no  part  of  said  judgment  and  decree  has  ever  been  appealed 
from,  set  aside  or  paid."  The  Court  also  finds  the  execution 
and  deliverjr  of  the  promissory  notes,  the  amounts  paid  there- 
on, and  ''that  the  balance  of  said  notes  with  the  interest 
thereon  remains  unpaid."  It  seems  to  us  that  these  findings 
are  sufficient.  If  a  judgment  has  been  rendered  against  A, 
and  if  that  judgment  has  never  been  appealed  from,  set  aside 
or  paid,  it  follows  that  the  amount  of  it  is  due.  So,  as  to  the 
promissory  notes.  The  above  findings  are  equivalent  to  a 
specific  finding  that  the  amount  is  due. 

Second — The  plaintiff  testified :  "I  had  no  agreement  with 
the  defendant  to  take  his  note  in  payment  of  this  decree;  he 
said  he  would  pay  me  the  amount  he  owed  me  and  give  me  more, 
too,  and  he  gave  me  this  note  as  a  present."  This  evidence 
was  in  conflict  with  the  evidence  of  defendant,  and  the  Court 
below  decided  between  them.  Such  decision  will  not  be  re- 
viewed here.  The  consideration  for  the  present  might  well 
be  the  support  plaintiff  was  rendered  to  the  daughters  of  the 
parties. 

The  demurrer  should  have  been  sustained  as  to  the  items 
150,  $66.26  and  $37.60,  it  appearing  on  the  face  of  the  com- 
plaint that  they  were  barred  by  the  statute  of  limitations; 
but,  as  the    Court,  in  its  findings,  found   that  those  items 
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were  barred,  and  excluded  them  from  the  judgment,  no  harm 
has  arisen  to  defendant. 

Judgment  and  order  affirmed. 

We  concur:  Sharpstein,  J.,  Thornton,  J. 


Depabtment  No.  2. 


[Filed  October  14,  1880.] 

No.  6957.  I 

IN  THE  MATTER  OF  THE  ESTATE  OF  ANDBES         | 

PICO.  I 

Administration  —  Estate  of  Dbceasxp  Pebson  —  Illeoitimact  —  Fobmu  \ 
Adjudication.  Upon  application  by  petitioner  to  have  letters  erf 
administration  issued  to  F.  revoked  on  the  ground  of  the  incapacity 
of  P.  to  aet,  and  that  letters  be  issued  to  petitioner  as  heir  of  de- 
ceased, it  appearing  that  upon  a  former  proceeding  in  the  case  peti- 
tioner had  been  adjudged  to  bean  illegitimate  person:  Held,  thatsncli 
adjudication  estopped  petitioner  from  subsequently  asserting  that  he 
was  heir  of  deceased:  Held,  further,  that  as  the  administrator  ms 
incompetent  to  act,  and  had  been  removed,  the  Court  had  po«p  to 
appoint  petitioner  in  his  stead,  notwithstanding  his  illegitiinacy. 

Appeal  from  Probate  Court,  Los  Angeles  County. 

GlasseU,  Smith  &  Smith,  for  appellants. 

Thorn  &  Boss,  and  Bininaon  dc  Wells,  for  respondents. 

Thobnton,  J.,  delivered  the  opinion  of  the  Court: 

On  the  ninth  of  July,  1879,  Eomulo  Pico  filed  a  petition 
in  the  Probate  Court  for  the  County  of  Los  Angeles,  alleg- 
ing that  Andres  Pico  died  intestate,  in  the  county  afoiesaia, 
on  or  about  the  fourteenth  day  of  February,  lo76,  leaTing 
property  in  said  county  of  the  value  of  or  'about  $20,000; 
that  on  the  eighteenth  of  October,  1877,  Pio  Pico  was  duly 
appointed  administrator  of  said  estate,  and  on  the  same  day 
duly  qualified  as  such  administrator,  and  from  that  day  was 
the  acting  administrator  of  said  estate;  that  on  the  thirtieth 
of  October,  1877,  said  Court  made  an  order  requiring  said 
administrator  to  publish  notice  to  creditors  required  by  law, 
which  the  administrator  has  wholly  failed  and  neglected  to 
do;  that  said  administrator  has  wholly  failed  and  neglected 
to  have  made  and  returned  to  the  Court  any  inventory  or  ap- 
praisement of  said  estate;  that  the  administrator  has  paid 
no  claims  against  said  estate,  though  several  have  been  pre- 
sented and  allowed,  and  has  wholly  neglected  said  estate, 
and  failed  to  perform  his  duties  as  such,  and  has  wasted  and 
mismanaged  tibe  property  of  the  estate;  that  he  is  now  near 
the  age  of  eighty  years,  does  not  speak  the  English  Ian- 
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gnage,  is  now  and  has  been  for  more  than  two  years  last 
past,  most  of  the  time,  absent  from  the  county  of  Los 
Angeles,  wherein  the  properly  of  said  estate  is  situated,  and 
which  requires  attention  for  its  proper  management;  and, 
by  reason  of  the  facts  aforesaid,  is  incompetent  properly  to 
act  and  discharge  the  duties  of  his  trust. 

The  petitioner  farther  states  that  he  is  the  sole  heir-at-law 
of  the  estate  of  said  Andres  Pico,  and  as  such  is  directly 
interested  in  the  proper  administration  thereof;  that  he  is 
the  illegitimate  son  and  child  of  said  Andres,  and  was  by 
said  Andres  in  his  lifetime,  in  writing  by  an  instrument  for 
that  purpose  made,  as  the  law  provided,  duly  recognized  as 
his  son  and  heir. 

The  petitioner  then  asks  that  an  order  be  made  suspending 
the  powers  of  Pio  Pico  as  the  administrator  of  said  estate 
nntii  the  matters  and  things  charged  in  the  petition  can  be 
investigated;  that  notice  be  given  to  Pio  Pico,  and  that  he 
be  cited  to  appear  at  such  time  as  may  be  designated,  and 
sho«r  cause  why  his  letters  of  administration  should  not  be 
revoked;  and  that  on  said  hearing  said  letters  be  revoked, 
and  letters  of  administration  be  granted  to  the  petitioner. 

On  this  petition  the  Court  ordered  that  a  citation  issue  as 
prayed  for  to  Pio  Pico,  commanding  him  to  appear  in  Court 
on  the  21st  of  July,  1879,  and  show  cause  why  the  prayer  of 
the  petition  should  not  be  granted. 

On  the  19th  of  August,  1879,  Pio  Pico  demurred^  to  this 
petition  on  several  grounds,  and  on  the  same  day,  without 
waiving  his  demurrer,  filed  an  answer  to  it,  in  which  he 
denied  the  allegation  of  the  petition  as  to  his  incompetency 
to  discharge  the  duties  of  administrator,  mismanagement, 
neglect,  etc.,  and  pleaded  as  an  estoppel  to  the  claim  of  the 
petitioner  for  letters  of  administration  a  former  adjudication. 

Notice  by  posting  was  given  to  all  parties  interested  of  the 
hearing  on  the  petition  and  answer  above  mentioned.  The 
matters  came  on  to  be  heard,  and  on  the  25th  of  October, 
1879,  the  Court  removed  Pio  Pico  from  the  administration, 
revoked  and  annulled  his  letters,  and  granted  letters  to  the 
petitioner,  Bomulo. 

By  its  findings  and  order  the  Court  found  and  adjudged 
that  Bomulo  Pico  was  the  illegitimate  child  of  the  intestate, 
and  that  the  intestate  in  his  lifetime,  in  writing  signed  in 
the  presence  of  a  competent  witness,  duly  acknowledged 
himself  to  be  the  father  of  Bomulo,  and  further  adjudged 
that  Bomulo  was  the  heir  of  Andres  Pico,  deceased,  and 
entitled  to  letters  of  administration  on  his  estate.  From 
this  order  Pio  Pico  appeals. 
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As  to  this  adjudication  the  Court  found  as  follows : 
**  Shortly  after  the  death  of  said  deceased — to-wit,  on  the 
23d  of  February,  1876 — the  said  Eomulo  Pico  filed  his  peti- 
tion in  this  Court  praying  for  the  issue  of  letters  of  admin- 
istration on  said  estate  to  him,  and  alleging  as  grounds 
therefor  that  he  was  the  son  of  said  deceased.  Afterwards— 
to-wit,  on  February  25,  1876— the  said  Pio  Pico  filed  his 
petition  in  said  Court  alleging  that  he  was  the  brother  and 
one  of  the  heirs  of  said  deceased,  and  on  the  6th  day  of 
March,  1876,  also  filed  a  written  opposition  to  the  issuance 
of  letters  to  the  said  Bomulo,  alleging  that  he  was  the  sole 
surviving  brother  of  said  deceased,  and  therefore  entitled  to 
letters  of  administration,  and  denying  that  said  Bomulo  vas 
the  surviving  son  of  said  deceased.     Afterwards — to-wit,  on 

the day  of ,  1876 — a  jury  was  empaneled  to  try  lie 

said  issues  oetween  the  said  Eomulo  and  the  said  Pio  rico, 
and  on  the  fourth  of  April,  1876,  the  jury  returned  their 
verdict,  wherein  they  found,  among  other  things,  that  the 
said  Bomulo  was  the  illegitimate  son  of  the  said  Andrea 
Pico;  that  the  said  Andres  did,  in  his  lifetime,  publicly 
acknowledge  him,  the  said  Bomiilo,  as  his  son,  and  received 
him  as  such  into  his  family,  and  otherwise  treated  him,  the 
said  Bomulo,  as  if  he  was  the  legitimate  son  of  said  Andres; 
and  further,  that  on  the  first  day  of  January,  1873,  the  said 
Eomulo  was  not  a  minor  under  the  age  of  twenty-one  years. 
The  jury  also  found  that  the  said  Andres  did  not,  in  his  life- 
time, in  writing,  signed  in  the  presence  of  a  competent 
witness,  acknowledge  himself  to  be  the  father  of  said 
Bomulo,  and  also  that  the  said  Andres  was  never  married. 
Afterwards— to-wit,  on  the  twenty-fourth  day  of  July,  1876— 
an  order  was  made  and  entered  by  this  Court  reciting  the 
said  verdict,  and  directing  letters  of  administration  to  be 
issued  to  the  said  Eomulo  on  the  said  estate.  Afterwards, 
said  cause  having  been  taken  to  the  Supreme  Court  of  said 
State  on  appeal,  the  said  order  was  reversed  and  cause  re- 
manded by  that  Court,  with  directions  to  this  Court  to  dis- 
miss the  petition  of  said  Bomulo  on  the  ground  that  he  was 
not  a  minor  under  the  age  of  twenty-one  years  on  the  first 
day  of  January,  1873,  when  Section  230  of  the  Civil  Code 
of  said  State  went  into  efiFect,  under  which  the  said  Eomulo 
alone  claimed  in  the  proceedings  in  this  finding  mentioned. 
The  petition  of  the  said  Bomulo  was  accordingly  dismissed, 
and  afterward  an  order  was  made  by  this  Court  directing 
letters  of  administration  on  said  estate  to  be  issued  to  the 
said  Pio  Pico,  which  was  accordingly  done  on  the  thirtieth 
day  of  October,  1877,  as  hereinbefore  stated  in  Finding 
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No.  2.  The  said  petition  of  said  Eomulo  and  the  said  con- 
test of  said  Pio  Pico  of  1876  did  not  present  the  same  issues 
as  to  the  right  of  the  said  Bomulo  to  letters  of  administration 
on  said  estate,  or  as  to  his  relationship  to  said  deceased,  as 
are  presented  by  the  present  petition  of  said  Bomulo  and 
the  present  contest  of  said  Pico.  The  question  whether  the 
said  deceased  ever  in  his  lifetime,  in  writing,  signed  in  the 

Eresence  of  a  competent  witness,  acknowledged  himself  to 
e  the  father  of  said  Bomulo  was  not  within  the  issues,  and 
was  not  determined  by  any  of  the  aforesaid  proceedings  of 
1876  and  1877." 

We  are  of  opinion  that  this  adjudication  as  found  estopped 
Bomulo  from  making  any  claim  to  letters  of  administration 
by  virtue  of  his  being  the  son  and  heir  of  the  deceased  in- 
testate. All  his  rights  as  such  to  letters  was  passed  on  and 
decided  against  him  in  the  proceedings  commenced  in  1876. 
Whether  he  was  the  legitimate  son  of  Andres  Pico,  or  his 
illegitimate  son  and  duly  adopted  and  legitimated,  was  con- 
cluded by  the  order  made  in  that  case.  His  right,  if  he 
ever  had  any,  existed  in  1876.  He  had  an  opportunity  of 
then  bringing  it  forward  to  be  passed  on,  and  whether  he 
did  or  not  he  is  alike  concluded  by  the  judgment  rendered 
in  that  proceeding.  The  allegations  of  the  petition  in  the 
proceedings  of  18y6,  and  the  denials  thereof  as  found  by  the 
Court  (see  above  finding),  put  all  the  matters  in  issue  as  to 
Bomulo  being  a  son  of  Andres,  and  therefore  entitled  to 
letters  of  administration.  All  the  evidence  of  whatever 
character  to  establish  such  a  fact  could  have  been  introduced 
under  the  issues  of  that  proceeding.  The  adjudication  in 
that  proceeding  is  an  estoppel  in  this.  {Gainoood  vs.  Gar- 
loood,  29  Cal.  521;  Section  1908,  C.  C.  P.) 

But  inasmuch  as  the  Court  removed  Pio  Pico  from  the 
administration  for  neglect,  mismanagement  and  incompe- 
tency, it  had  the  power,  under  Section  1365,  C.  C.  P.,  to 
grant  letters  to  the  petitioner.  There  is  nothing  in  Section 
1.379,  C.  C.  P.,  which  deprives  the  Court  of  this  power. 

We  do  not  intend  to  herein  decide  anything  as  to  the  con- 
clusiveness of  the  adjudication  upon  the  rights  of  Bomulo 
on  the  final  distribution. 

We  have  considered  the  other  points  discussed  on  the 
argument  arising  on  the  demurrer  of  Pio  Pico  to  the  petition 
of  Bomulo  and  the  appeal  of  Oxarat,  and  find  no  error  in 
the  case  in  relation  to  them. 

We  must  therefore  affirm  the  order  of  the  Court  below, 
and  it  is  so  ordered. 

We  concur:  Sharpstein,  J.,  Myrick,  J. 
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Depabtment  No.  1. 


[Filed  October  23,  1880.] 

No.  7250. 

SEXTON,  Respondent,  vs.  SEXTON,  Appellant. 

InBANITT — HeABSJlT   EtIDBNCE — EXPEBT8— SOFTBNIMO  OF  THE   B&ADf.      UpOn 

a  trial  inYolving  the  question  of  insanity  it  is  error  to  admit  hearsay 
testimony  that  the  party  had  been  treated  for  softening  of  the  brain. 
Insanity  may  result  from  such  a  disease,  but  the  fact  must  be  shown 
by  experts:  Held,  accordingly,  that  the  answer  to  a  question— *' Was 
Mr.  Sexton  ever  treated  for  softening  of  the  brain?"  *'I  haTe  no 
means  of  knowing;  Mr.  Sexton  had  every  indication  of  softening  of 
the  brain — so  others  said  " — was  inadmissible  for  several  reasons^ 
including  the  reason  that  it  was  hearsay. 

Appeal  from  Superior  Court,  Santa  Barbara  County. 

B.  F,  Thomas,  for  respondent. 
Packard  and  Canjield,  for  appellant. 

McKiNSTRY,  J.,  delivered  the  opinion  of  the  Court: 

The  question  being  the  insanity  of  the  testator,  respondent 
being  under  examination  as  a  witness,  was  asked  by  her 
counsel : 

"  Question — Was  Mr.  Sexton  ever  treated  for  softening  of 
the  brain  ? 

**  Answer — I  have  no  means  of  knowing.  Mr.  Sexton  had 
every  indication  of  softening  of  the  brain — so  others  said." 

Proponent  here  moved  to  strike  out  so  much  of  this 
answer  as  referred  to  what  was  said  by  other  persons,  the 
same  being  hearsay,  and  therefore  incompetent.  The  Court 
overruled  the  motion,  and  to  this  ruling  proponent  then  and 
there  excepted 

''  Softening  of  the  brain  "  is  a  disease,  or  an  indication  of 
a  disease,  of  a  physical  organ,  from  which  mental  derange- 
ment may  result.  The  existence  of  this  disease  is  a  fady 
which  may  be  proved  to  the  satisfaction  of  a  jury  by  eviclence 
of  **  indications  "  or  symptoms  to  which  experts  shall  testify 
as  indicating  or  tending  to  establish  the  existence  of  the 
fact.  But  whether  certain  symptoms  prove  the  disease  is  a 
matter  which  can  be  shown  only  by  medical  experts.  Whether 
tte  "  others  "  who  said  that  testator  had  "  every  indication 
of  softening  of  the  brain  "  were  experts  capable  of  expressing 
an  opinion  upon  that  subject  does  not  appear  from  the  testi- 
mony of  the  witness,  nor  did  she  state  the  facts  which  in  her 
opinion,  or  that  of  the  others,  constituted  indications  of  the 
presence  of  the  disease. 
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It  is  manifest  that  the  testimony  objected  to  was  inad- 
missible for  several  reasons,  including  the  reason  that  the 
evidence  was  **  hearsay." 

It  is  not  necessary  to  consider  the  other  alleged  errors. 

The  order  is  reversed,  and  cause  remanded  for  a  new  trial. 

We  concur:    Boss,  J.,  McKee,  J. 


Department  No.  2. 


[Filed  October  26, 1880.] 

No.  6731. 

BLACKFORD,  Respondent,  vs.  WHISTLER,  Appellant. 

Pbacticb — New  Tbiaij — Findinob — Evidenob — Statute  of  Limitations. 
It  is  not  error  to  deny  a  new  trial  where  the  evidence  snstains  the  find- 
ings. A  finding  npon  the  Statnte  of  Limitations  itf  not  required 
where  no  issne  is  raised  concerning  it;  but,  held,  that  the  Court  did, 
snbstaTitially,  find  on  such  subject. 

Appeal  from  Twentieth  District  Court,  Santa  Clara  County. 

Black  &  Stephem,  for  appellant. 
Laine,  for  respondent. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 
In   this  action,   which  was  for  a  partition,    defendants 
answered  and  also  filed  a  cross-complamt. 

The  cause  came  on  to  be  tried  on  the  cross-complaint  and 
the  principal  action,  which  were  separately  tried.  Judgment 
was  entered  for  the  partition  of  the  land  asked  for  by  plain- 
tiff in  his  complaint.  The  cross-complaint  was  dismissed  at 
the  hearing  for  want  of  equity.  Findings  were  filed  as  to  the 
principal  action  and  the  cross-complaint.  The  defendants 
moved  for  a  new  trial,  which  was  denied,  and  appeals  are 

grosecuted  by  the  defendants  from  the  judgments  of  the 
ourt  for  a  partition,  and  on  the  cross-complaint,  and  from 
the  order  denying  the  motion  for  a  new  trial. 

The  evidence  sustains  the  findings,  and  there  was  no  error 
in  denying  the  motion  for  a  new  trial. 

It  is  objected  that  the  Court  did  not  find  on  all  the  issues. 
This  position  is  untenable. 

As  to  the  plea  of  the  Statute  of  Limitations,  the  complaint 
and  answer  taken  together  show  that  there  was  no  substantial 
issue  raised  by  the  plea,  and  the  Court  did  substantially  find 
on  it.     (See  eighth  finding  in  the  partition  suit.) 

We  find  no  error  in  the  record,  and  the  judgment  and  order 
are  affirmed. 

We  concur:  Myrick,  J.,  Sharpstein,  J. 
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Department  No.  1. 


[Filed  October  23,  1880.] 

No.  6884. 

TREAD  WAY  et  al.,  Appellants, 

vs. 

JAMES  et  als..  Respondents, 

Nominal  Daicaoes — Nonsuit.     It  is  error  to  grant  a  nonsuit  if  plaintiff  is  en- 
titled to  nominal  damages. 

Appeal  from  Fifth  District  Court,  San  Joaquin  County. 

Dudley  and  WUkea,  for  appellant. 
Budd  and  Carr,  for  respondent. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 
The  plaintiffs  in  this  case  showed  that  they  were  entitled  to 
at  least  nominal  damages.  Their  cattle,  when  in  a  veiy  poor 
condition,  and  in  a  dry  season,  when  there  was  no  food  for 
them,  except  at  a  distance,  were  excluded  by  the  defendants 
from  land  where  the  plaintifiEis  had  a  right  to  have  them, 
from  which  a  cause  of  action  arose,  and  by  which  they  suffered 
some  damage.  The  nonsuit  was  improperly  granted,  and 
the  judgment  and  order  denying  plaintiffs'  motion  for  a  new 
trial  are  consequently  reversed,  and  the  cause  remanded  for 
a  new  trial. 

We  concur:  Sharpstein,  J.,  Myrick,  J. 


New  Law  Publications. 

A  TREATISE  ON  EQUITY  JURISPRUDENCE,  as  administered 
in  the  U.  S.,  adapted  for  all  the  States  and  to  the  Union, 
of  legal  and  equitable  remedies  under  the  reformed  Pro- 
cedure. By  John  Norton  Pomeroy,  LL.D.  Three  vols. 
A.  L.  Bancroft  &  Co.,  San  Francisco. 

Mr.  Pomeroy,  who  is  the  well-known,  respected  and  learned 
principal  of  the  Hastings  Law  College  of  this  city,  has  published 
a  work  on  equity  jurisprudence,  the  appearance  of  which  is  as 
well  timed  as  it  is  ably  executed.  Since  the  publication  of 
Story's  Equity  Jurisprudence,  the  administration  of  that  branch 
of  legal  practice  has  made  such  huge  strides,  and  undergone  such 
radical  alterations,  that  the  introduction  of  a  well-considered,  ex- 
haustive and  authoritative  treatise  on  that  subject  has  been  greatly 
needed.     This  want  has  been  most  satisfactorily  and  admirably 
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supplied  by  the  above  named  work — the  result  of  Mr.  Pomeroy's 
labors.  That  gentleman  has  brought  to  his  task  powers  and  ac- 
quirements well  fitted  for  its  successful  prosecution.  Like  the 
distinguished  jurist,  Judge  Field,  to  whom  the  work  is  appro- 
priately dedicated,  Mr.  Pomeroy  is  fairly  saturated  with  judicial 
erudition,  and  he  deals  with  his  subject  with  the  ease  and  plasti- 
city of  a  master  mind  thoroughly  informed  on  the  matters  under 
consideration.  The  author,  in  his  preface,  succinctly  refers  to 
the  great  modifications  which  the  administration  of  the  equity 
side  of  the  Courts  of  most,  if  not  all,  the  States  have  undergone, 
especially  since  the  adoption  of  the  Code  in  New  York.  He  also 
points  out  the  necessity  of  reviving  and  keeping  effective  some 
of  the  doctrines  of  equitable  jurisprudence,  which  since  the  in- 
troduction of  a  system  of  fused  law  and  equity  have  been 
allowed  to  somewhat  pass  out  of  sight.  Mr.  Pomeroy  has  done 
his  work  well — so  well  that  the  marks  of  profound  research  and 
keen  intelligence  are  visible  on  every  page.  These  evidences  of 
care  and  erudition  commends  the  treatise  so  thoroughly  to  the 
commendation  of  those  best  able  to  judge  of  its  merits  that 
Pomeroy' s  Jurisprudence  will  at  once  become  an  authority  and 
a  necessity  in  tjie  library  of  every  judge  and  lawyer.  As  a  text 
book  for  students  it  will  be  found  invaluable,  as  well  in  arrange- 
ment and  clearness  of  definition  as  in  thoroughness  of  discussion. 
The  work  will  be  certainly  welcomed  and  at  once  adopted  by 
the  profession,  and  it  is  pleasant  to  note  that  so  important  a 
treatise,  so  well  calculated  to  become  a  recognized  authority,  was 
issued  on  this  coast.  It  is  a  most  important  and  valuable 
contribution  to  legal  literature.  The  volumes  are  printed  fi-om 
handsome  clear  type,  on  fine  paper,  and  are  well  worthy  of  the 
eminent  house  from  which  they  are  issued. 


AN  .TOMICAL  STUDIES  UPON  BRAINS  OF  CRIMINALS. 
A  contribution  to  Anthropology,  Medicine,  Jurisprudence 
and  Psychology  by  Moriz  Benedikt,  Professor  at  Vienna. 
Translated  from  the  German  by  E.  P.  Fowler,  :.I,  D.,  N.  Y. 
Department  of  Translation  New  York  Medico-Chirurgical 
Society.  Wm.  Wood  &  Co.,  29  Great  Jones  Street,  New 
York,  pp.  185. 

On  the  important  subject  of  the  rational  and  humane  treatment 
of  criminals  undergoing  punishment  for  crime,  the  above  work 
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oflfers  some  suggestions  well  worthy  of  thoughtful  considerBtioii. 
The  learned  author,  a  surgeon  of  acknowledged  skill,  treats  the 
commission  of  crime  not  done  under  the  influence  of  passion  as 
a  disease,  or  caused  by  congenital  malformation  of  the  brain. 
This  theory  he  supports  by  the  results  of  the  examination  of  the 
brains  of  eleven  criminals,  in  all  of  which  he  contends  he  found 
well  marked  congenital  deficiencies  as  compared  with  a  thoroughly 
symmetrical  and  fully  formed  brain.  The  study  in  which  Bene- 
dikt  is  an  enthusiast  is  gradually  gaining  the  serious  attention 
of  those  who  are  seeking  to  ameliorate  the  condition  of  the  un- 
fortunate beings  who  suffer  in  mind  and  person  owing  to  the 
commission  of  crime.  The  work  has  been  faithfully  translated 
by  E.  P.  Fowler  of  New  York,  illustrated  by  plates  from  the 
original  photographs,  the  plates  being  produced  by  the  photo- 
engraving process,  thus  securing  entire  exactitude  in  reproduction 
(an  essential  feature  in  a  work  of  this  character).  The  book  is 
superbly  printed  on  superior  paper,  and  very  handsomely  bound 
in  cloth. 


NORTHWESTERN  REPORTED.  New  series,  containing  aU 
the  decisions  of  the  Supreme  Courts  of  Minnesota,  Wisconsin, 
Iowa,  Michigan,  Nebraska  and  Dakota.  Homer  C.  EUer, 
editor.     West  Publishing  Company,  St.  Paul,  Minn. 

In  a  compact,  compendious  and  inexpensive  form  the  reports 
of  the  foregoing  Courts  are  contained  in  the  above  pubhcation. 
The  rapid  settlement  and  growing  wealth  and  importance  of  tie 
northwestern  States  renders  the  decisions  of  the  Courts  of  last 
resort  in  those  States  of  sjiecial  importance.  The  manner  in 
which  the  reports  of  the  several  States  are  multiplying  makes  the 
burden  of  supplying  the  libraries  of  the  practitioner  a  heavy  one, 
which  only  the  more  affluent  can  support.  Any  method,  there- 
fore, which  in  a  measure  reduces  the  cost  of  procuring  those  es- 
sential adjuncts  to  a  successful  professional  practice  will  be  es- 
teemed a  boon.  This  object  is  accomplished  in  the  above  pub- 
lication. In  it  will  be  found  the  reports  of  five  States  and  one 
Territory  in  a  most  available,  but  as  compared  with  the  amount 
of  matter,  inexpensive  form.  The  style,  etc.,  is  all  that  can  be 
desired.  1  ach  volume  contains  over  one  thousand  pages,  printed 
clearly  and  handsomely.  The  series  has  reached  its  sixth 
volume. 


hdlxt  ^mt  ^M  |f0ttmal 


Vol.  Vn.  August  6,  1881.  No.  24. 

Supreme  Court  of  California. 

Department  No.  1. 


[Filed  July  27,  1881.1 

No.  10,563. 

PEOPLE,  Eespondent,  vs.  FUQUA,  Appellant. 

CsiMiNAjL  Law  and  Practice — Deadlt  Weapon  —  Pick-handle  —  Instbuc- 
TZON.  It  appeared  that  immediately  preoeding  the  firing  of  the  fatal 
shot  by  defendant,  the  deceased  was  approaching  toward  him  with  a 
pick-handle;  and  npon  the  trial  the  Court  instmcted  the  jury  that  i( 
they  believed  from  the  evidence  that  the  deceased  assaulted  defend- 
ant with  a  deadly  weapon,  they  should  consider  the  intent  with  which 
such  assault  was  committed;  and  that  if  they  should  find  that  there 
was  reasonable  ground  for  apprehending  that  he  designed  to  commit  a 
felony,  or  do  the  defendant  some  great  bodily  injury,  and  that  there 
was  imminent  danger  of  such  design  being  accomplished,  and  that 
defendant  acted  alone  under  fear  that  such  design  would  be  accom- 
plished, then  they  should  find  the  defendant  justified  in  killing  the 
deceased.  A  juror  inquired  of  the  Gourt  what  the  law  termed  a  deadly 
weapon.  The  Gourt  declined  to  answer:  Held,  error,  in  view  of  the 
instruction  and  the  inquiry  of  the  juror.  A  deadly  weapon  is  one 
likely  to  produce  death  or  great  bodily  injury.  While  it  is  the  province 
of  the  jury  to  determine  whether  fk  certain  weapon  was  used,  its  char- 
acter is  ordinarily  pronounced  by  ti&e  law.  If  it  becomes  a  mixed 
question  of  law  and  fact — i.  e.,  when  the  question  whether  the  weapon 
used  is  deadly  depends  upon  the  manner  in  which  it  was  used — the 
jury  are  to  determine  the  character  of  the  weapon  under  appropriate 
instructions. 

Appeal  from  Superior  Court,  Napa  County. 

ffenning  and  Dann,  for  appeUant. 
AUomey-Otnerai  Hart,  for  respondent. 

Bpss,  J.,  delivered  the  opinion  of  the  Court: 
The  defendant  was  indicted  for  the  crime  of  murder,  and 
convicted  of  murder  in  the  second  degree.  For  the  purposes 
of  our  decision  it  is  not  necessary  to  detail  all  of  the  circum- 
stances of  the  Idlling.  Suffice  it  to  say  that  immediately 
preceding  Uie  firing  of  the  fatal  shot  by  defendant,  the  de- 
ceased was  advancing  towards  him  with  a  pick-handle,  de- 
scribed by  one  of  the  witnesses  as  being  made  of  hard  wood. 
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from  26  to  30  inches  in  length,  and  from  1:^  to  1^  inches  in 
diameter  at  one  end,  and  from  2 J  to  2  J  inches  in  width  at  the 
other  end.  The  Court  instructed  the  jury,  among  other 
things,  in  substance,  that  if  they  believed  from  the  evidence 
that  -the  deceased  assaulted  defendant  with  a  deadly  weapon, 
they  should  consider  the  intent  with  .which  such  assault  wm 
committed;  and  that  if  they  should  find  that  there  was  rea- 
sonable ground  for  apprehending  that  he  designed  to  com- 
mit a  felony,  or  do  the  defendant  some  great  bodily  injun% 
and  that  there  was  imminent  danger  of  such  design  being 
accomplished,  and  that  the  defendant  acted  alone  under  fear 
that  such  design  would  be  accomplished,  then  they  should 
find  that  defendant  was  justified  in  killing  the  deceased. 

After  the  jury  had  deliberated  on  the  case  for  several 
hours,  thej  were  brought  into  Court  at  their  own  request, 
when  the  instructions  were  again  read  to  them,  and  then  the 
following  proceedings  occurred : 

"A  juror — Will  the  Court  please  instruct  us  as  to  what  is 
termed  by  law  a  deadly  weapon  ? 

''The  Court— That  is  a  fact  the  jury  must  find.  Where 
the  instructions  speak  of  the  commission  of  an  act,  it  is  for 
the  jury  to  determine  whether  the  act  described  was  com- 
mitted or  not;  it  is  not  for  the  Court.  When  the  instructions 
speak  of  the  use  of  a  deadly  weapon,  it  is  for  the  jury  to  de- 
termine whether  any  weapon  was  used,  what  its  character 
was,  and  whether  deadly  or  otherwise.  That  is  a  duty  which 
belongs  to  the  jury,  and  they  cannot  shift  it  on  to  the  Court. 
That  is  a  fact  in  the  case,  and  the  facts  are  for  tlie  jiuy  alone. 

"The  juror— I  don't  waut  to  shift  anything.  TVe  thought 
the  law  plainly  stated  what  these  things  are. 

"  The  Court — I  did  not  mean  to  use  the  term  '  shift  the  re- 
sponsibility' in  any  offensive  sense,  but  the  law  has  not  in- 
vested theCoxirt  which  any  such  power;  therefore  the  jury 
mu^t  bear  the  responsibility  which  the  lAw  places  upon 
them.'' 

There  was  error  in  this  ruling  of  the  Court,  and — in  view 
of  the  instruction  the  Court  had  given  the  question  of  justi- 
fication, and  the  inquiry  on  the  part  of  the  jury — error  prej- 
udicial to  the  defendant.  A  deadly  weapon  is  one  likfelr  to 
produce  death  or  great  bodily  injury.  And  although  whether 
the  weapon  used  was  such  as  is  described  by  the  witnesses, 
where  it  is  not  produced,  or,  if  produced,  whether  it  was  the 
one  used,. are  questions  of  fact  for  the  jury;  still,  these  ascer- 
tained, the  character  of  the  weapon  is  orainarily  pronounced 
by  the  law.  There  may,  however,  be  cases  in  which  its 
character — that  is  to  say,  whether  deadly  or  otherwise— de- 
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pends  upon  the  manner  in  which  it  was  used,  and  thus  be- 
comes a  mixed  question  of  law  and  fact.  In  cases  of  the 
latter  kind  the  character  of  the  weapon  must  be  left  to  the 
determination  of  the  jury,  under  appropriate  instructions. 
(See  upon  this  subject:  1  Bishop's  Or,  Law,  Sec.  335;  Tlve 
State  TS.  JarrM,  1  Ire.  97;  The  State  vs.  Collins,  8  Ire.  407; 
Rex  vs.  Grice,  7  Car.  &  P.  803;  State  vs.  Dhieeiiy  10  Minn. 
407;  State  vs.  We^.  6  Jones,  506.) 

Judgment  and  order  reversed  and  cause  remanded  for  a 
new  trial. 

We  concur:  McEee,  J.,  McKinstry,  J. 


In  Bank. 


[Filed  July  28,  1881.] 
No.  6438. 

SAN  FEENANDO  FAEM  HOMESTEAD  ASSOCIATION, 

Eespondent, 

vs. 

GEOEGE  K.  POETEE  et  al..  Appellants. 

Paktition — Gfasdianship — Infant  —  Judgment  —  Nkw  Tbial  —  Notice — 
Pbactice.  a  party  intending  to  move  for  a  new  trial  most,  within 
ten  days  after  notice  of  the  decision  of  the  Court,  when  the  canse  was 
tried  by  the  Court,  file  with  the  clerk  and  serve  upon  the  adverse 
party  a  notice  of  his  intention  to  make  the  motion.  A  judgment  en- 
tered against  an  infant  is  not  void  if  entered  with  his  guardian's  con- 
sent. The  commissioners  having  made  partition  in  compliance  with 
the  interlocutory  decree,  and  the  Court  having  approved  the  partition 
so  made :  Eddy  the  guardians  of  the  infants  were  authorized  to  con- 
sent to  the  entry  of  judgment:  Held^  further ,  the  consent  of  the 
guardians  to  the  entry  of  the  judgment  did  not  entitle  them  to  notice 
of  the  judgment  before  moving  for  a  new  trial . 

Appeal   from   Seventeenth   District  Court,  Los  Angeles 
County. 

Widney,  Eastman  A  Graves,  for  appellants. 
Glassell,  Chapman  &  Smiths,  for  respondent. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 
This  is  an  appeal  prosecuted  by  defendants  Porter  and 
Maclay  from  an  order  denying  their  motion  for  a  new  trial. 
The  action  was  partition.  We  find  in  the  transcript  what  is 
called  an  interlocutory  decree  in  partition,  made  and  en- 
tered on  the  sixth  of  December,  1870,  and  a  judgment  in  par- 
tition, to  which  all  parties  consented,  entered  on  the  twenty- 
fourth  of  March,  1871.     There  are  some  modifications  of  the 
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judgment  mentioned,  the  last  of  which  was  on  ihe  twenty- 
eighth  of  May,  1877,  and  related  to  the  costs  of  the  action. 
The  appellants  were  not  originally  parties  to  the  action,  but 
were  made  so  by  an  order  substituting  them  for  certain  de- 
fendants, entered  on  the  eighth  day  of  August,  1878.  The 
notice  of  intention  to  move  for  a  new  trial  was  filed  on  the 
ninth  day  of  August,  1878. 

Treating  the  judgment  entered  in  this  cause  either  as  in- 
terlocutory or  final,  the  motion  for  a  new  trial  was  made  too 
late.  The  party  intending  to  move  for  a  new  trial  mnst, 
within  ten  days  after  notice  of  the  decision  of  the  Coart 
where  the  cause  was  tried,  as  in  this  case,  by  the  Court,  file 
with  the  clerk  and  serve  upon  the  adverse  party  a  notice  of 
his  intention  to  make  such  motion.  .  (Section  669,  C.  C.  P) 
The  judgment  was  valid.  It  may  have  been  erroneous  be- 
cause entered  against  infants  by  consent  of  the  guardians 
representing  them,  but  it  was  not  void.  Under  such  circum- 
stances it  might  have  been  reversed  as  to  the  infants  on  ap- 
peal. There  is  here  no  appeal  from  the  judgment,  and  in 
fact  the  time  for  appealing  from  it  had  long  passed  when  the 
notice  of  the  motion  for  a  new  trial  was  given.  It  is  recited 
in  the  judgment  that  the  partition  made  bv  the  commission- 
ers was,  as  appears  from  their  report,  maae  as  directed,  and 
determined  by  the  Court  in  its  interlocutory  decree;  and  this 
was  done  without  any  objection  or  exception  to  the  report. 

It  thus  appears  that  the  Court  passed  on  the  partition 
made,  and  approved  it.  Under  such  circumstances  we  think 
that  the  guardians  of  the  infants  were  authorized  to  consent 
to  the  judgment  as  entered — that  is  to  say,  after  the  Court 
had  passed  on  the  partition  made,  and  approved  it.  Having 
thus  consented  to  the  judgment  as  entered,  we  see  no  neces- 
sity for  any  notice  to  them  of  the  judgment,  in  order  to  im- 
pose on  them  the  obligation  to  move  for  a  new  trial,  within 
the  ten  days  after  the  judgment,  if  they  could,  under  the  cir- 
cumstances, prosecute  such  motion.  This  obligation  to  move 
was  not  affected  by  the  subsequent  modifications  of  the  judg- 
ment, since  the  matters  which  the  moving  parties  wished  to 
review  on  their  motion  for  a  new  trial  all  occurred  before  the 
entry  of  the  judgment  in  1871.  The  same  reasoning  applies 
to  their  right  to  move  prior  to  the  Code  of  Civil  Procedure 
taking  effect  in  1873. 

We  see  no  error  in  the  ruling  of  the  Court  below. 

The  order  is  affirmed. 

We  .concur:  Sharpstein,  J.,  McKee,  J. 

I  concur  in  the  judgment:  McKinstry,  J. 

(Koss,  J.,  being  disqualified,  took  no  part  in  this  decision.) 


I 
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In  Bane. 


[Filed  July  29,  1881.] 

No.  6794. 

A6UIREE  ET  AL.,  Appellants, 

vs. 

ALEXANDER  et  al..  Respondents. 

EjBCmjBNT — MORTGAOK — TENANTS   IN    CoMMON — CoMMDNITT   PbOPBBTY — Ev- 
IDKNCB  —  DeCLABATIONB  —  DeED  —  CONTBADIOTOBY     InSTBUCTIONS  — 

Ouster — Notice — Advebse  Possession  —  Special  Vbbdict  —  Jubobs 

MUST    TAKE    THE    LaW     AS     GiVEN     BY     THE     COUBT — CONSTBUCTION   OF 

Wbitten  Instbuments.  a  mortgage  upon  common  property,  exe- 
cuted by  the  sarviving  widow,  only  affects  the  tindiyided  interest  of 
the  widow.  Purchasers  under  foreclosure  of  such  mortgage  only  suc- 
ceed to  the  widow's  interest,  and  become  tenants  in  common  with  the 
heir  of  the  deceased  husband.  Declarations  made  by  a  grantor  not 
contemporaneous  with  the  execution  of  a  deed  are  hearsay  and  inad- 
missible. An  act  cannot  be  varied,  qualified  or  explained  by  declara- 
tions which  amount  to  no  more  than  a  mere  narrative  of  a  past  trans- 
action, nor  by  an  isolated  conversation,  nor  by  an  isolated  act  done  at 
a  later  period.  It  is  error  to  give  contradictory  instiuctions  to  the 
jury.  A  mere  adverse  holding  and  claim  of  title  by  one  tenant  in 
common  does  not  constitute  an  ouster  of  his  co-tenant.  A  tenant  in 
common  has  a  right  to  assume  that  the  possession  of  his  co-tenant  is 
his  possession  until  informed  to  the  contrary,  either  by  express  notice 
or  by  acts  and  declarations  which  may  be  equivalent  to  notice.  A  spe- 
cial verdict  controls  where  the  genersd  verdict  is  inconsistent  there- 
with; and  it  is  error  to  give  judgment  in  accordance  with  such  general 
verdict.  In  sjich  case  the  latter  verdict  should  be  disregarded.  Jurors 
must  follow  the  instructions  of  the  Court  as  to  the  law,  whether  right 
or  wrong;  and  if  not  followed,  the  verdict  should  be  set  aside.  It  is 
the  office  of  the  Judge  to  instruct  the  jury  in  points  of  law;  of  the 
jury  to  decide  on  matters  of  fact.  Instructions  not  pertinent  to  the 
issues  should  not  be  given,  eveq  though,  as  abstract  legal  propositions, 
they  are  correct.  The  construction  of  written  instruments  is  a  mat- 
ter of  law  for  the  Court,  and  not  of  fact  for  the  jury,  unless  when  the 
meaning  and  construction  are  doubtful,  and  depend  upon  extrinsic  ev- 
idence. 

Appeal  from   Seventeenth  District  Court,   Los  Angeles 
County. 

BickneU  &  White,  for  appellants. 

Otassdl^  Chapman  d  Smiths,  Judson  and  God/ret/  &  Hut- 
ton,  for  respondents. 

McEee,  J.,  delivered  the  opinion  of  the  Court: 
This  case  arises  out  of  an  action  of  ejectment  brought  by 
the  appellants  to  recover  possession  of  a  tract  of  land  in  Los 
Angeles  County,  known  as  part  of  the  Rancho  San  Pedro, 
which  had  been  granted  by  the  Mexican  Government,  and 
for  which  a  patent  was  issued  in  December,  1855,  by  the 
United  States  Government,  to  the  grantees  therein  named. 
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Plaintiffs  in  the  action  are  children  and  heirs-at-law  of 
Jose  Antonio  Aguirre,  deceased.  As  such,  they  claim  title 
to  an  undivided  interest  of  the  land  in  dispute.  Defendaoits 
claim  to  have  derived  title  to  the  land  by  mesne  conveyances 
from  the  purchaser  at  a  mortgage  foreclosure  sale  and  sher- 
iff's deed  from  the  surviving  widow  of  the  deceased  Antonio, 
under  which  they  severally  entered  into  possession,  believ- 
ing and  claiming  that  they  had  acquired  an  absolute  title  in 
fee;  and  it  is  contended  that,  under  this  claim  of  title,  thej 
have  been  in  possession  for  more  than  five  years  before  the 
commencement  of  the  plaintiffs'  action,  and  that  the  plain- 
tiffs' cause  of  action,  if  any  they  ever  had,  is  barred  by  the 
statute  of  limitations.  (Sections  318  and  319  of  the  Code 
of  Civil  Procedure.) 

The  land  in  dispute  is  a  tract  which  embraces  portions  of 
two  parcels  of  the  Kancho  San  Pedro,  one  of  which  had  been 
allotted  to  the  said  Jose  Antonio  Aguirre,  and  the  other  to 
one  Concepcion  Rodriguez,  in  a  judicial  partition  of  the 
ranch  which  took  place  in  1865  between  them  and  the  other 
tenants  in  common  of  the  ranch.  But,  subsequently  to  the 
allotments  and  the  final  decree  of  partition  confirming  &e 
same,  Aguirre  acquired  by  purchase  the  parcel  which  had 
been  allotted  and  confirmed  to  Bodriguez.  Having  thus  be- 
come the  owner  of  both  parcels,  Aguirre,  on  the  ninth  of 
June,  1856,  conveyed  by  metes  and  bounds  the  parcel  which 
had  been  allotted  and  confirmed  to  him  to  one  Augiistin  01- 
vera,  by  a  deed  of  bargain  and  sale;  and  Olvera,  on  June 
30,  1856,  by  a  like  deed,  conveyed  the  land,  by  the  same  spe- 
cific description,  to  the  wife  of  AguirriB  and  the  mother  of 
the  plaintiffs.  In  1858  Aguirre  and  his  wife  conveyed  por- 
tions of  both  parcels  to  one  Castello  de  Dominguez;  and 
afterwards,  in  July,  1860,  while  the  title  to  the  remaining 
portions  of  the  two  parcels  of  the  ranch  stood  partly  in  the 
name  of  his  wife  and  partly  in  his  own  name,  Jose  Antonio 
died,  leaving  his  wife  surviving  him  and  the  plaintiffs  as  his 
heirs-at-law. 

Administration  of  his  estate  followed  the  death  of  Aguirre. 
But  pending  administration  the  widow  intermarried  with  one 
Ferrar,  and  she  and  her  husband,  in  1863,  mortgaged  to  one 
Temple,  of  Los  Angeles,  the  land  described  in  the  com- 
plaint in  the  action. 

The  mortgage  premises,  however,  did  not  include  that  par- 
cel of  the  ranch  described  by  metes  and  bounds  in  the  con- 
veyance by  Jose'  Antonio  to  Olvera,  and  in  the  conveyance 
by  Olvera  to  Mrs.  Aguirre;  and  the  title  acquired  by  the  de- 
fendants from  her,  by  and  through  the  foreclosure  sale  and 
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sheriff's  deed  of  the  mortgage  premises,  did  not  attach  to 
that  parcel  of  the  land  the  title  to  which  then  stood  in  the 
name  of  Mrs.  Ferrar.  As  surviving  widow  of  the  deceased 
Jose'  Antonio,  she  had  a  mortgagable  interest  in  both  parcels 
of  the  ranch;  but  that  interest  was  only  an  undivided  inter- 
est, because,  being  the  common  property  of  the  husband  and 
wife,  the  widow  mortgaged  only  her  interest,  and  the  de- 
fendants who  claim  from  her  acquired  no  greater  interest  by 
their  conveyances.  They  became  tenants  in  common  with 
the  plaintiffs  of  the  land  in  dispute. 

But  it  was  contended  by  the  defendants  that  there  had 
been  a  mistake  in  the  execution  of  the  deeds  by  Aguirre  to 
Olvera,  and  by  Olvera  to  Mrs.  Aguirre.  In  their  answer 
they  alleged  that  *' while  the  father  of  the  plaintiffs  was  the 
owner  of  the  tract  of  land  described  in  the  complaint,  and 
ofanotlier  tract  aJjoinhig  it  on  tJie  south,  he  formed  the  inten- 
tion of  conveying  the  said  tract  of  land  to  his  wife 
Bosario  Estudillo  de  Aguirre,  and  consulted  a  lawyer  as  to 
carrying  said  intention  into  effect.  Being  advised  by  his 
said  attorney  that  a  direct  conveyance  to  his  said  wife  would 
be  invalid,  and  that  it  was  necessary,  in  order  to  effectuate 
his  said  intention,  that  the  title  should  pass  through  a  third 
party,  on  the  thirtieth  day  of  June,  1856,  with  said  inten- 
tion, and  no  other,  he  executed  a  deed  to  Olvera. 

"The  real  and  mutual  intention  and  understanding  of  the 
parties  to  said  deed  was  to  convey  both  of  said  tracts  to  the 
said  Olvera;  but,  by  a  mutual  mistake  of  said  parties,  the 
description  by  metes  and  bounds  inserted  in  said  deed  did 
not  include  the  land  described  in  the  complaint,  but  only 
the  tract  adjoining  it  on  the  south;  but  it  was  the  mutual  in- 
tent that  said  description  should  include  the  former 
tract;  and  the  said  parties,  at  the  time  of  its  execution,  and 
ever  afterwards,  believed  that  it  did.  In  pursuance  of  said 
original  intention,  the  said  Olvera  afterwards  executed  a 
deed  of  conveyance  of  the  land  conveyed  to  him  by  the  said 
Aguirre  to  the  said  Rosario  Estudillo  de  Aguirre.  The  real 
and  mutual  intention  of  the  parties  to  this  deed,  also,  was 
the  conveyance  of  both  of  said  tracts;  but,  by  a  mutual  mis- 
take, there  was  inserted  the  same  erroneous  description,  by 
metes  and  bounds,  that  was  contained  in  the  deed  to  Olvera; 
but  it  was  the  mutual  intent  that  the  said  description  should 
include  both  tracts,  and  the  said  parties,  at  the  time  of  its 
execution,  and  until  lately,  believed  that  it  did." 

Now,  in  support  of  the  issues  made  by  the  pleadings,  the 
defendants,  at  the  trial  of  the  case  in  the  Court  below,  on 
the  cross-examination  of  a  witness  for  the  plaintiffs,  elicited 
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the  following  declaxations  of  Aguirre  respecting  the  convev- 
ances  made  by  him  to  his  wife  through  the  medium  of  01- 
vera: 

**  Jose'  Antonio  Aeuirre  told  me  he  wanted  to  leave  to  his 
wife  and  family  the  land  that  belonged  to  him  in  the  Bancho 
San  Pedro.  He  had*  two  sections — one  that  1  sold  him,  and 
the  one  that  he  bought  from  my  brother  Pedro;  and  he  told 
me  that  he  wanted  to  make  an  arrangement  with  his  wife  to 
make  her  a  deed,  so  that  she  would  be  secured  in  case  of  his 
death.  Then  one  day  he  came  to  Los  Angeles,  and  when  he 
returned  he  told  me  that  he  had  inquired  of  a  lawyer,  who 
told  him  he  could  not  make  any  trade  direct  with  his  wife; 
that  he  should  sell  to  a  third  party,  and  the  third  party  to 
his  wife,  and  that  he  was  going  to  do  it  with  Don  Augustin 
Olvera;  and  he  subsequently  told  me  he  had  made  the  con* 
veyance  to  his  wife,  through  Olvera." 

These  declarations  were  admitted  in  evidence  against  the 
objections  of  the  plaintiffs,  and  that  is  assigned  as  error. 

Aside  from  the  objection  that  the  declarations  were  not  in 
explanation  of  any  matter  to  which  the  witness  had  testified 
in  his  examination-in-chief,  we  think  that  the  declarations 
themselves  were  inadmissible.  It  is  undoubtedly  true  as  a 
legal  proposition,  that  verbal,  as  well  as  written  declarations 
of  a  party  to  a  transaction,  are  admissible  when  they  accom- 
pany some  act,  the  nature,  object  or  motive  of  which  is  the 
subject  of  inquiry.  (Sec.  1850,  C.  C.  P.)  But  they  must 
be  cotemporaneous  with  the  act  to  which  they  were  intended 
to  give  character.  The  declarations  in  evidence  did  not  con- 
form to  that  rule.  They  did  not  grow  directly  out  of  the  act 
of  Jose  Antonio,  in  the  execution  and  delivery  of  his  deed 
to  Olvera,  for  the  purpose  of  conveying  the  land  to  his  wife; 
nor  does  it  appear  that  any  of  them  were  made  during  the 
continuance  of  the  act,  or  at,  or  immediately  after,  its  per- 
formance. The  first  of  them  appear  to  have  been  made  at 
some  uncertain  time  before  the  making  of  the  deed;  the  sec- 
ond on  a  **  day  when  the  actor  came  to  Los  Angeles,"  and 
the  third  at  some  time  **  subsequently"  to  the  act. 

The  first  is  not  connected  with  the  act,  because  the  form 
of  the  act  was  then  unknown  to  the  actor.  The  second  and 
third  were  mere  isolated  conversations,  one  of  which  related  to 
the  manner  of  doing  the  act  which  he  contemplated  perform- 
ing, and  the  other  to  the  act  after  it  had  been  performed.  The 
exact  time  when  any  of  them  were  made  does  not  appear. 
There  is  nothing  in  the  testimony  from  which  it  can  be  in- 
ferred that  any  of  them  were  cotemporaneous  with  the  fact 
under  consideration.     They  can,  therefore,   be  considered 
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only  as  mere  hearsay.  An  act  cannot  be  varied,  qualified  or 
explained  by  declarations  which  amount  to  no  more  than  a 
mere  narrative  of  a  past  transaction,  nor  by  an  isolated  con- 
versation, nor  by  an  isolated  act  done  at  a  later  period. 
{NtUting  vs.  Pa^e,  4  Gray,  584.)  It  was,  therefore,  error  to 
overrule  the  objections  to  such  testimohy. 

We  think  the  Court  also  erred  in  its  instructions  to  the 
jury.  At  the  request  of  the  plaintiffs'  counsel  it  gave  to  the 
jury  the  following  instructions  upon  the  subject  of  ouster, 
viz.:  "As  between  tenants  in  common  the  statute  of  limi- 
tations does  not  commence  to  run  until  there  has  been  an 
actual  ouster.  Nothing  short  of  an  actual  ouster  will  sever 
the  unity  of  possession."  And  at  the  request  of  defendants' 
counsel  the  following:  "Proof  of  an  actual  ouster,  that  is,  a 
turning  out  by  the  shoulders  by  one  tenant  in  common  of 
another,  is  not  indispensable  to  commence  an  adverse  posses- 
sion." The  Court  also,  at  the  request  of  plaintiffs'  counsel, 
Save  the  jury  the  following  instruction  on  the  question  of 
escription  of  the  land  in  deed  from  Aguirre  and  wife  to 
Olvera:  "Where  there  is  a  general  description  and  a  specific 
description  by  metes  and  bounds,  the  latter  must  prevail;" 
and  at  the  request  of  defendants'  counsel,  the  following  on 
the  same  subject,  viz :  "Where  land  in  a  deed  is  well  described 
by  name,  or  other  general  description,  and  there  is  added  by 
way  of  reiteration  or  afiirmation,  a  particular  description  by 
metes  and  bounds,  which  is  inconsistent  with  the  general 
description  the  particular  description  must  be  rejected!" 

These  instructions  are  manifestly  contradictory.  As  was 
said  in  Brown  vs.  McAllister ,  39  Cal.  573,  "they  are  wholljr 
repugnant,  and  cannot  stand  together,  and  for  this  reason  if 
there  were  no  other  error  in  the  record  the  judgment  must 
be  reversed."  Where  the  instructions  on  a  material  point 
are  contradictory,  it  is  impossible  for  the  jury  to  decide 
which  should  prevail;  and  it  is  equally  impossible,  after  the 
verdict,  to  know  that  the  jury  was  not  influenced  bv  that  in- 
straction  which  was  erroneous,  as  one  or  the  otner  must 
necessarily  be  where  the  two  are  repugnant. 

It  is  urged  that  these  hostile  and  opposing  instructions  did 
not  prejudice  the  plaintiffs,  because,  as  far  as  the  question  of 
ouster  was  concerned,  the  facts  which  established  the  ouster, 
were  stipulated  by  the  attorneys  of  the  plaintiffs,  were 
proved  at  the  trial  of  the  case,  and  were  specially  found  by 
the  jury.  It  tvas  proved  at  the  trial  that  the  defendants  had 
acquired  whatever  title  and  interest  they  had  in  the  land  by 
mesne  conveyances  from  the  widow  of  the  ancestor  of  the 
plaintiffs;  and  that  they  and  their  grantors  had  been  in  pos- 
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session  under  their  conveyances,  claiming  title  in  themselTes 
for  a  period  of  twelve  years.  It  was  also  stipulated  by  the 
plaintiffs'  attorneys  that  each  of  the  defendants  had  acquired 
his  right  and  title  to  the  land  of  which  he  was  in  possession, 
in  good  faith,  and  for  a  valuable  consideration,  and  had  en- 
tered into  possession  of  it  at  the  date  of  his  deed;  and  that 
since  the  date  of  his  entry  and  deed  he  had  been  openly,  no- 
toriously and  exclusively  in  the  possession  of  it,  cultivating 
and  improving  it,  within  a  substantial  enclosure,  and  claim- 
ing title  to  it  adversely  to  the  plaintiffs.  It  was  also  spe- 
ciallv  found  by  the  jury  that  the  plaintiffs  were  children  of 
Jose  Antonio  Aguirre,  deceased,  and  Rosario  Estudillo  de 
Aguirre,  and  heirs-at-law  of  Jose'  Antonio  Aguirre,  deceased 
— who  died  in  1860 — and  were,  at  the  commencement  of  the 
action,  aged  respectively  twenty-nine,  twenty-six,  twenty-t\»o, 
and  twenty  years  of  age;  that  the  defendants,  or  their  grant- 
ors, had  entered  into  possession  of  the  lands  in  dispute  at 
dates  ranging  between  the  years  1868,  1869  and  IS/S;  that 
the  land  claimed  by  each  defendant  had  been  actually  occu- 
pied by  his  grantor  in  the  year  1866;  that  each  one  of  thirty- 
two  of  the  defendants  had  enclosed  the  particular  lot  of  land 
which  he  claimed,  and  that  about  twenty-four  of  the  defend- 
ants had  not  made  any  enclosure;  that  all  the  defendants 
and  their  grantors  had  occupied  and  possessed  the  land  for 
about  twelve  years,  and  that  each  of  them  entered  under  a 
deed  conveying  the  title  of  Kosario  Estudillo  de  Aguirre— the 
widow  of  Jose'  Antonio  de  Aguirre,  deceased,  and  the  mother 
of  the  plaintiffs — and  "held  their  possession  thereunder"; 
and  that  none  of  the  defendants,  or  any  of  their  grantors, 
had,  at  any  time,  notified  the  plaintiffs  that  he  ever  held,  or 
claimed  to  hold,  any  part  of  the  lands'adversely  to  plaintiffs. 
Now,  during  the  twelve  jears  in  which  the  defendants  or 
their  grantors  were  in  possession  of  the  lands,  the  plaintiffs 
were  out  of  possession,  but  they  claimed  title  to  the  lands  in 
themselves,  as  heirs-at-law  of  Jose  Antonio  Aguirre,  de- 
ceased, and  as  tenants  in  common  with  their  mother  (Bosario) 
and  her  grantees,  the  defendants  in  possession.  Both  plain- 
tiffs and  defendants,  therefore,  claimed  from  the  same  source 
of  title.  The  occupation  of  the  property  by  the  defendants, 
under  their  conveyances,  was  under  and  in  subordination  to 
the  legal  title  claimed  by  the  plaintiffs  as  tenants  in  common 
with  the  defendants;  and  the  occupancy  of  each,  or  of  his 
grantor,  under  his  claim  of  title,  founded  upon  his  convey- 
ance, was  not  exclusive  of  the  right  of  the  plaintiffs  who 
were  tenants  in  common  with  him.  Such  occupation  was  en- 
tirely consistent  with  the  plaintiffs'  title,  and  continued  to  be 
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so  until  those  in  possession  denied  the  plaintiffs'  title,  or 
committed  an  actual  ouster  of  the  plaintiffs.  A  mere  ad- 
verse holding  and  claim  of  title  by  those  who  are  tenants  in 
common  with  others  of  a  tract  of  land  do  not  of  themselves 
constitute  an  ouster  of  a  co-tenant.  Entry  into  possession 
and  acts  of  possession  are  referrable  to  the  community  of 
tdUe.  A  tenant  in  common  has  a  right  to  assume  that  the 
possession  of  his  co-tenant  is  his  possession,  until  informed 
to  the  contrary,  either  by  express  notice,  or  by  acts  and  dec- 
larations which  may  be  equivalent  to  notice.  {Miller  vs. 
Myers,  46  Cal.  535.)  But  the  jury  found  that  none  of  the  de- 
fendants, nor  any  of  their  grantors,  had  ever  notified  the 
plaintiffs  that  he  held  or  claimed  to  hold  possession  adversely 
to  the  plaintiffs;  and  the  only  question  which  remained  for 
the  consideration  of  the  jury  was  whether  the  evidence  as  to 
the  character  of  the  possession  of  each  defendant,  and  the 
acts  and  declarations  while  in  possession  were  of  a  character 
to  impart  notice  to  the  plaintiffs  that  the  possession  was  ad- 
verse; and  if  so,  at  what  time  that  knowledge  was  attributa- 
ble to  the  plaintiffs,  so  that  they  might  determine  tvJieji  an 
actual  ouster  of  the  plaintiffs  took  place.  Upon  this  ques- 
tion the  instructions  of  the  Court  tended  to  mislead  the 
jury.  We  cannot  undertake  to  determine  how  far  the  jury 
may  have  been  influenced  by  them  in  finding  when  a  disseizin 
took  place,  which  set  the  statute  of  limitations  in  motion 
against  the  plaintiffs. 

Besides,  upon  this  question  of  ouster  which  was  involved 
in  the  issue  of  the  statute  of  limitations,  upon  which  the  de- 
fendants relied  as  a  bar  to  the  action,  both  the  jury  and  the 
Court  disregarded  the  special  verdict;  for  the  jury  specially 
found  that  some  of  the  defendants  did  not  actually  oust  the 
plaintiffs  until  1873;  others  did  not  until  1874,  and  others 
did  not  until  1876.  The  action  was  commenced  in  1878,  so 
that  the  statute  of  limitation  did  not  run,  from  the  date  of 
the  ouster,  as  found  by  the  jury,  in  favor  of  those  of  the  de- 
fendants, at  least,  who  ousted  the  plaintiffs  in  1874  and  1876; 
and  the  plaintiffs  were  entitled  to  a  verdict  against  them. 
Yet  the  jury  returned  a  general  verdict  for  them. 

As  a  conclusion  of  law  from  the  special  verdict  this  general 
verdict  was  unwarranted .  It  was  inconsistent  with  the  special 
verdict,  and  the  Court  should  have  disregarded  it,  and  given 
judgment  for  the  plaintiffs  upon  the  special  verdict  against 
those  of  the  defendants  in  whose  favor  the  statute  of  limita- 
tion had  not  run.  This  it  did  not  do,  and  the  judgment 
which  it  rendered  in  favor  of  those  defendants  was  erroneous. 

Moreover,  there  was  no  conflict  of  evidence  upon  the  ques- 
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tion  of  the  respective  ages  of  the  plaintifiis  at  the  commence- 
ment of  the  action — one  of  them  was  a  minor,  under  the  age 
of  twenty-one  years,  and  another,^  one  year  older  than  the 
age  of  majority — and  the  jury  so  specially  found.  As  the  law 
of  these  facts  the  Court  gave  the  juiy  the  following  instruct- 
ions, namely :  ' '  The  statute  of  limitations  does  not  run  against 
a  male  until  he  has  reached  twenty-one  years  of  age,  nor 
against  a  female  until  she  has  attained  eighteen  years  of  age. 
This  statute,  therefore,  has  not  commenced  to  run  against 
said  Martin  Aguirre,  he  being  a  minor,  and  cannot  have 
been  in  operation  against  the  other  plaintiffs  for  a  Jonger 
period  than  the  time  which  has  elapsed  since  they  attained 
their  majority ;  but  in  no  event  can  the  statute  of  limita- 
tions have  been  in  operation  against  the  plainti&  unless 
they  have  been  actually  ousted  in  the  manner  already  de- 
scribed, and  then  only  from  such  ouster." 

It  is  evident  that  the  jury  entirely  disregarded  this  in- 
struction, for  they  returned  a  general  verdict  against  the 
plaintiffs.  But  it  is  said  that  the  verdict  is  ri^ht  and  the  in- 
struction was  wrong,  because  the  statute  of  limitation  runs 
against  a  minor  as  well  as  against  an  adult.  Whether  the 
rights  of  minors  are  barred  equally  with  those  of  adults  is  a 
question  which  cannot,  under  the  circumstances,  be  deter- 
mined. The  fact  with  which  we  have  to  deal  is  that  the  jury 
by  their  verdict  disregarded  the  instruction  of  the  Court,  and, 
for  that  reason  alone,  it  was  the  duty  of  the  Court  to  set  aside 
the  verdict  whether  the  instruction  was  right  or  wrong.  Em- 
erson vs.  Santa  Clara  County,  40  Cal.  543;  ad  questionein 
fa^cti  7wn  respondent  jiidices;  ad  questioiiem  legis  nott.  respondent 
juratores. 

At  the  request  of  defendants'  counsel,  the  Court  also  gave 
to  the  jury  some  nine  or  ten  instructions  upon  the  question 
of  the  construction  of  written  instruments.  These,  as  ab- 
stract legal  propositions,  were  in  the  main  correct;  but  they 
were  not  pertinent  to  any  issues  of  fact  to  be  found  by  the 

i'ury,  and  for  that  reason  they  should  not  have  been  given. 
Phere  is  no  rule  of  law  better  established  than  that  the 
construction  of  written  instruments  is  a  matter  of  law  for  the 
Court,  and  not  of  fact  for  the  jury,  unless  when  the  meaning 
and  construction  are  doubtful  and  depend  upon  extrinsic  en- 
dence.  But  there  was  no  evidence  in  the  case  which  required 
the  jury  to  pass  upon  the  question,  for  tlie  Court  had  con- 
strued the  only  deed  in  evidence  in  the  case  about  whicb 
there  was  any  controversy,  by  telling  them  that  "the  deed 
conveyed  only  the  premises  therein  specifically  described; 
and  that  those  who  claimed  under  the  deed  had  acquired  no 
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greater  rights  thereby  than  such  as  had  been  acquired  by  the 
grantee  in  that  deed."  In  thus  instructing  them,  the  Court 
gave  the  proper  construction  to  the  description  of  the  prop- 
erty conveyed  by  the  deed,  and  the  jury  were  bound  to- ac- 
cept it  as  the  law  of  the  question.  Therfe  was,  therefore,  no 
question  before  them  about  which  the  instructions  given  them 
in  relation  to  the  construction  of  written  instruments  were  in 
any  respects  applicable. 

Order  reversed  and  cause  remanded  for  a  new  trial. 

I  concur  in  the  order  of  reversal:  Morrison,  C.  J.,  Thorn- 
ton, J. 

CONCURRING  OPINION. 

I  concur  with  the  judgment.  The  jury  brought  in  a  general 
verdict  for  defendants,  and  also  passed  upon  certain  questions 
submitted  to  them  by  order  of  the  Court.  If  the  special 
findings  clearly  indicated  the  purpose  of  the  jury  to  decide 
that,  more  than  five  years  before  the  commencement  of  the 
action,  all  or  any  of  the  defendants — or  their  predecessors — 
had  ousted  plaintiflFs  Miguel  Aguirre  and  Dolores  Aguirre, 
from  the  whole  or  from  specific  portions  of  the  several  tracts 
of  land  described  in  the  answers  of  the  respective  defendants, 
and  had  continued  in  the  actual  and  adverse  possession,  from 
such  ouster,  for  five  years  or  more  after  plaintifife  Miguel  and 
Dolores  were  of  full  age,  my  views  of  the  case  would  be  mod- 
ified. I  should  then  be  inclined  to  hold  that,  as  to  those 
plaintiff's  and  with  respect  to  such  tracts,  the  order  denying 
the  new  trial  was  proper.  I  should  so  hold,  whatever  the 
errors  of  the  trial  Court  in  giving  to  the  jury  its  interpreta- 
tion of  the  deed  from  Jose  Antonio  Aguirre  and  wife  to 
Olvera;  since  it  would  then  have  appeared  that  such  errors 
could  not  have  injured  the  particular  plaintiffs,  Miguel 
Aguirre  and  Dolores  Aguirre,  against  whom  the  statute  of 
limitations  had    run  when  the  complaint  was  filed  herein. 

But  it  cannot  be  disputed  that  the  special  findings  leave 
very  great  doubt  as  to  the  facts  which  the  jury  thereby  in- 
tended to  find.  So  far  as  they  bear  on  the  question  of  ouster 
and  adverse  possession,  they  are  confused,  uncertain,  and 
not  such  as  an  adjudication  of  the  rights  of  the  parties  may 
safely  be  based  upon. 

If,  therefore,  the  errors  committed  by  the  Court  below  are 
such  as  demand  a  new  trial  as  to  any,  they  require  a  new 
trial  as  to  all  of  the  parties  to  this  action. 

At  the  request  of  plaintiffs,  the  Court  below  charged  the 
jury:  *'In  a  deed  of  conveyance  where  there  is  a   general 
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description  and  a  specific  description  by  metes  and  bounds, 
the  latter  must  prevail;  therefore  the  deed  from  Jose  Antonio 
Aguirre  and  his  wife  Kosario  Estudillo  de  Aguirre  to  Augns- 
tinOlvera  conveyed  only  the  premises  therein  specifically 
described,  and  those  who  claim  under  said  deed  have  ac- 
quired no  greater  rights  thereby  than  such  as  were  so  ac- 
quired by  said  01  vera." 

On  request  by  defendants,  the  Court  instructed  the  jury: 
"Where  land  in  a  deed  is  well  described  by  name,  or  other 
general  description,  and  there  is  added,  by  way  of  reiteration 
or  affirmation,  a  particular  description  by  metes  and  bounds 
which  is  inconsistent  with  the  general  description,  the  par- 
ticular description  must  be  rejected." 

It  is  not  necessary  to  determine  how  far  the  question 
whether  the  particular  description  was  added  '*by  way  of 
reiteration  or  affirmation,"  was  a  question  oifact  to  be  passed 
upon  by  the  jury. 

By  the  instruction  last  cited,  the  jury  were,  in  effect,  told 
that  they  were  authorized  to  determine  whether  the  land  "was 
well  described  by  name,  or  other  general  description,"  and 
to  decide  whether  such  general  description  controlled.  For 
aught  that  appears,  the  jury  did  find  tnat  all  the  land  within 
the  general  description  passed  by  the  deed. 

Yet  the  jury  had  already  been  instructed  that  the  specific 
description,  by  metes  and  bounds,  must  prevail,  and  that  the 
deed  conveyed  only  the  premises  so  specifically  described. 

The  two  instructions  were  contradictory. 

McKinstry,  J. 

I  think  that  the  instructions  as  to  which  description  should 
prevail  are  contradictory,  and  that  for  that  reason  the  order 
denying  the  motion  for  a  new  trial  should  be  reversed. 

Sharpstein,  J. 

DISSENTINQ  OPINION. 

The  premises  in  controversy  form  a  part  of  the  San  Pedro 
Rancho,  situated  in  Los  Angeles  County.  In  an  action 
brought  in  the  District  Court  of  that  county  for  the  partition 
of  the  rancho— in  which  action  all  of  the  owners  were  made 
parties — an  interlocutory  decree  was  entered  in  the  year 
1855,  by  which  it  was,  among  other  things,  decreed  that 
Jose  Antonio  Aguirre  and  Concepcion  Rocha  de  Eodriguez 
each  owned  a  certain  undivided  interest  therein.  Referees 
were  appointed  to  make  the  partition  in  accordance  with  the 
interlocutory  decree.  Subsequent  to  the  interlocutory  decree. 
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but  before  the  entry  of  the  final  decree — that  is  to  say,  on 
the  eighteenth  of  September,  1855 — Concepcion  Bocha  de 
Rodriguez  conveyed  by  deed  all  of  her  interest  in  the  rancho 
to  Manuel  Dominguez,  who  (also  prior  to  the  entry  of  the 
final  decree)  sold  the  same  to  Jose  Antonio  Aguirre — the 
deed  for  which,  however,  he  did  not  execute  to  Aguirre  until 
December  27,  1855.  The  final  decree  was  entered  on  the 
fourteenth  of  the  same  month.  The  referees  caused  a  sur- 
vey and  map  of  the  rancho  and  of  the  respective  allotments 
to  be  made,  and  in  making  the  division  allotted  to  Jose 
Antonio  Aguirre  one  tract  of  land,  in  lieu  both  of  the  in- 
terest he  originally  had  and  of  the  interest  he  acquired 
from  Concepcion  Kocha  de  Bodriguez  through  Dominguez. 
On  the  map  of  the  partition  is  set  down  the  respective  allot- 
ments of  the  various  owners,  each  of  which  is  surrounded 
by  a  diflferently  colored  line,  and  with  the  name  of  the 
party  or  parties  to  whom  it  is  awarded  written  thereon.  The 
allotment  in  question  in  this  case  is  surrounded  by  red  lines, 
but  running  through  it  in  an  easterly  and  westerly  direction, 
is  a  black  line.  On  the  tract  surrounded  by  the  red  lines, 
and  extending  across  the  black  line,  is  written  the  name 
"  Jose  Antonio  Aguirre ; "  and  on  that  portion  of  the  tract 
surrounded  by  the  red  lines  lying  north  of  the  black  line  is 
written  the  name  of  "  Concepcion  Bocha  de  Bodriguez." 
On  the  margin  of  the  map  is  a  table  of  the  courses  and  dis- 
tances of  each  allotment.  Those  referring  to  the  allotment  in 
question  commence  at  Station  No.  1,  and  follow  the  red  lines 
in  the  order  of  the  stations,  thus  inclosing  the  whole  tract;  and 
at  the  bottom  of  the  tabling  the  area  of  the  whole  tract  is 
given  thus:  *' Area  10,405^."  No  courses  or  distances  are 
given  of  the  black  line,  and  the  surveyor  who  made  the  sur- 
vey and  map  testified  that  this  line  was  not  run  on  the 
ground,  but  that  he  drew  it  on  the  map,  through  the  red- 
nne  tract,  for  the  purpose  of  showing  the  portion  awarded 
to  Aguirre  by  virtue  of  his  original  ownership  and  the  por- 
tion he  acquired  through  Concepcion  Bocha  de  Bodriguez; 
and,  further:  ''It  was  at  the  request  of  Aguirre  and  his 
attorney,  Mr.  Brent,  that  I  treated  the  Concepcion  Bocha 
tract  as  it  is.  At  the  time  I  made  the  survey  this  was  con- 
sidered Aguirre *s  land,  and  I  was  instructed  to  put  it  all  in 
one  lot  and  not  run  the  division  line,  because  it  all  belonged 
to  one." 

After  the  conveyance  by  Concepcion  Bocha  de  Bodriguez, 
the  action  was  continued  in  her  name,  by  virtue  of  Section 
385  of  the  Code  of  Civil  Procedure,  for  the  benefit  of  her 
successor  in  interest;  and  by  the  final  decree  that  portion  of 
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the  red-line  tract  situated  south  of  the  black  line  was  awarded 
to  Aguirre  in  his  own  name,  and  that  portion  of  said  tract 
lying  north  of  the  black  line  was  awarded  to  him  in  the  name 
of  Concepcion  Bocha  de  Bodriguez,  in  whose  name,  as  al- 
ready said,  the  action  had  been  continued.  Subsequently— 
to  wit,  on  the  9th  of  June,  1856 — Aguirre  executed  to  Augustin 
Olvera  the  deed  under  which  the  defendants  claim,  if  this 
deed  conveyed  to  Olvera  the  land  in  controversy,  then  it  is 
not  pretended  that  the  plaintiffs  have  any  title,  for  they  claim 
only  as  heirs  of  Aguirre.  And  that  the  deed  did  convey  all 
of  the  disputed  premises,  appears  from  the  record  to  have 
been  supposed  by  the  original  grantor  and  all  other  parties  in 
interest,  until  May,  1877,  when  the  guardian  of  the  minor 
plaintiffs  discovered  a  ''  flaw  in  the  title."  In  the  meantime 
a  large  number  of  persons  (defendants  here)  had  bought  dis- 
tinct parcels  of  the  tract,  and  built  up  valuable  improvements 
thereon.  A  few  days  after  the  conveyance  from  Aguirre  to 
Olvera,  the  latter  conveyed  the  same  property  to  Rosaria 
Estudillo  de  Aguirre,  wife  of  Jose  Antonio  Aguirre.  The 
conveyance  by  Aguirre  to  Olvera,  and  by  Olvera  to  the  wife 
of  Aguirre,  was  adopted  by  the  parties  as  a  means  of  vesting 
the  property  in  AguiiTe's  wife.  The  witness  Manuel  Domin- 
guez,  in  speaking  of  this  circumstance,  said:  ''Jose  Antonio 
Aguirre  told  me  he  wanted  to  leave  to  his  wife  and  family 
the  land  that  belonged  to  him  in  the  Bancho  San  Pedro.  He 
had  two  sections,  one  that  I  sold  him,  and  the  one  that  he 
bought  from  my  brother  Pedro,  and  he  told  me  that  be 
wanted  to  make  an  arrangement  with  his  wife  to  make  her  adeed 
so  that  she  would  be  secured  in  the  case  of  his  death.  Then 
one  day  he  came  to  Los  Angeles,  and  when  he  returned  he 
told  me  that  he  had  inquired  of  a  lawyer,  who  told  him  he 
could  not  make  any  trade  direct  with  his  wife;  that  he  should 
sell  to  a  third  party,  and  the  third  party  to  his  wife,  and 
that  he  was  going  to  do  it  with  Don  Augustin  Olvera,  and 
he  subsequently  told  me  he  had  made  the  conveyance  to  his 
wife,  through  Olvera." 

Whatever  interest  was  acquired  by  the  wife  of  Aguirre  by 
the  deed  from  Olvera  is  vested  in  the  defendants;  and  as  this 
interest  is  precisely  the  same  as  that  conveyed  to  Olvera  by 
the  deed  from  Jose  Antonio  Aguirre,  the  question  is,  as  al- 
ready said.  What  is  the  true  interpretation  of  the  last  mentioned 
deed? — the  description  in  which  is  as  follows: 

*' A  certain  tract  or  parcel  of  land  situated  in  the  county 
of  Los  Angeles,  and  said  tract  or  parcel  aforesaid  being  a 

?art  of  the  land  known  by  the  name  of  the  Bancho  of  San 
'edro  or  Los  Dominguez,  and  which  piece  of  land  is  the 
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same  that  belonged  to  Jose  Antonio  Aguirre,  party  of  the 
first  part,  and  which  he  has  in  his  possession  under  a  parti- 
tion that  was  made  of  said  land  of  the  Bancho  of  San  Pedro  in 
December,  1855,  as  is  set  forth  by  a  final  decree  in  the  mat- 
ter of  the  District  Court  of  the  First  Judicial  District  of  the 
State  of  California,  dated  December  14,.  1855,  entered  in 
the  Book  of  Judgments  of  said  Court,  and  in  conformity  to 
the  survey  and  map  drawn  of  all  the  land  aforesaid,  by  which 
is  shown  the  portion  and  situation  of  land  that  belonged  to 
each  of  the  parties  interested  in  said  Bancho  de  San  Pedro, 
and  which  survey  and  map  drawn  was  executed  by  George 
BLansen,  Deputy  County  Surveyor  of  the  county  of  Los 
Angeles,  and  tne  portion  of  land  which  belonged  to  said 
Jose  Antonio  Aguirre,  party  of  the  first  part,  being  bounded 
and  described  as  follows,  to  wit:  Commencing  at  a  stone 
in  the  summit  of  a  hill  the  line  of  the  northern*  exterior 
boundary  of  said  rancho,  being  the  tenth  station  on  said 
map;  thence  running  toward  the  northeast  in  a  direct  line  to 
the  point  known  as  the  old  house,  including  the  same;  thence 
in  a  line,  course  east,  to  the  Biver  San  Gabriel;  thence 
down  the  mid-channel  of  said  river  to  the  north  line  in  the 
boundary  of  Maria  de  Jesus  Dominguez;  thence  following 
the  northwest  boundary  of  said  Maria  de  Jesus  and  the  north 
boundary  of  the  said  Manuel  Dominguez  to  the  point  of  be- 
ginning. ' 

The  last  call  in  the  deed — namely,  the  description  by  metes 
and  bounds — only  embraces  that  portion  of  the  tract 
included  within  the  red  lines,  and  awarded  to  Jose  Antonio 
Aguirre  in  the  partition,  which  is  situated  south  of  the  black 
line;  and  it  is  insisted  on  the  part  of  the  appellants  that  this 
specific  description  controls  the  other  calls  of  the  deed.  On 
the  other  hand,  it  is  urged  for  the  defendants  that  the  deed 
contains  five  calls,  viz.:  First,  the  land  ''that  belonged  to 
Jose  Antonio  Aguirre,  and  which  he  has  in  his  possession 
under  a  partition  made  of  the  Bancho  of  San  Pedro  in  De- 
cember, 1855;"  second,  "as  is  set  forth  by  a  final  decree 
in  the  matter  *  *  *  entered  in  the  Book  of  Judgments 
of  said  Court;"  third,  ''and  in  conformity  to  the  sur- 
vey and  map  drawn  of  all  the  land  aforesaid,  by  which  is 
shown  the  portion  and  situation  of  land  that  belonged  to 
each  of  the  parties  interested  in  said  Bancho  de  San  !redro, 
and  which  survey  and  map  drawn,  was  executed  by  George 
EDansen,  Deputy  County  Surveyor,  "etc.;  fourth,  "the  portion 
of  land  which  belonged  to  Jose  Antonio  Aguirre;"  and  fifth, 
the  description  by  metes  and  bounds.  And  that  the  latter — . 
to  wit,  the  description  by  metes  and  bounds — was  not  intend- 
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ed  to  be  used  in  the  sense  of  restriction,  but  in  the  sense  of 
reiteration  or  affirmation,  and  that  in  so  far  as  it  is  errone- 
ous or  defective  it  must  be  rejected  as  false.  In  this  I  agree 
with  the  counsel  for  the  defendants.  The  land  which  be- 
longed to  Aguirre,  under  the  partition  of  the  rancho,  was  the 
red-line  tract,  which  included  the  premises  in  controversy, 
and  the  partition  survey  and  map  of  the  rancho  showed  this 
tract  to  have  been  allotted  to  him.  All  of  the  calls  of  the 
deed,  therefore,  except  the  description  by  metes  and  bounds, 
clearly  enough  refer  to  and  describe  the  whole  of  the  red- 
line  tract,  while  the  description  by  metes  and  bounds  in- 
cludes only  a  part  of  it. 

In  all  cases  of  this  character  the  paramount  object  is  to 
ascertain  and  ^ve  effect  to  the  intention  of  the  parties,  and 
this  intention  is  to  be  gathered  from  the  entire  instrument. 
In  Peck'YS.  MaUams,  10  N.  Y.  532,  the  Court  of  Appeals 
said :  **  The  general  rule  in  regard  to  the  construction  of  the 
description  of  the  premises  in  a  deed  is  one  of  the  utmost 
liberality.  The  intent  of  the  parties,  if  it  can  by  any  possi- 
bility be  gathered  from  the  language  employed,  will  oe  ef- 
fectuated. To  this  end  parts  of  the  description  may  be  re- 
jected, though  upon  the  face  of  the  deed  they  seem  as  ma- 
terial as  the  parts  which  are  left.  This  only  is  requisite, 
that  after  subjecting  the  description  to  every  modification, 
which  the  actual  condition  of  the  premises  may  require,  there 
must  be  left  some  substantial  designation  of  the  thing  to  be 
conveyed,  so  that  the  Court  can  see,  looking  at  the  property 
in  the  condition  in  which  it  was  at  the  time  of  the  deed,  that 
the  description  can  be  fitted  to  it,  and  was  intended  by  the 
parties  to  relate  to  it."  (See,  also,  Ckolmondeley  vs.  Clinton, 
2  Jac.  &  W.  134;  Worthington  vs.  Hylyery  4  Mass.  196;  3 
Wash,  on  Heal  Prop.,  p.  333  etseq.;  Stanley  \s.  Green,  12  Cal. 
148;  Piper  vs.  Tnie,  3b  Cal.  606;  Haley  vs.  Amestoy,  44  Cal. 
132.)  In  the  last  case  cited  the  deed  first  described  the 
premises  by  name,  and  then  gave  a  particular  description  by 
metes  and  bounds,  which  only  included  a  part  of  the  land  em- 
braced in  the  first  description;  and  this  Court,  taking  in  view 
all  of  the  facts  and  circumstances  surrounding  the  execution 
of  the  deed,  held  that  *'the  particular  description  was  not 
intended  to  be  used  in  the  sense  of  restriction,  but  in  the 
sense  of  reiteration  or  affirmation,  and  that  in  so  far  as  it 
was  erroneous  or  defective  it  must  be  rejected  as  false." 

It  is  not  claimed  that  the  testimony  of  Dominguez  was  ad- 
missible for  the  purpose  of  varying  or  contradicting  the  terms 
of  the  written  conveyance,  and  it  is  very  clear  that  it  could 
not  be  received  for  that  purpose.     It  was  admissible,  how- 
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ever,  for  the  purpose  of  showing  the  true  consideration  of 
the  deeds  from  Aguirre  to  01  vera  and  01  vera  to  Mrs. 
Aguirre,  and  also  for  the  purpose  of  placing  the  Court  in  the 
position  of  the  parties  in  order  that  it  might  rightly  interpret 
the  language  employed.  In  his  work  on  Evidence,  Mr. 
Greenleaf ,  after  saying  that  there  is  no  material  difference  of 
principle  in  the  rules  of  interpretation  between  wills  and  con- 
tracts, except  what  naturally  arises  from  the  different  circum- 
stances of  the  parties,  declares:  '*The  object  in  both  cases 
is  the  same — ^namely,  to  discover  the  intention.  And  to  do 
this,  the  Court  may,  in  either  case,  put  themselves  in  the 
place  of  the  party,  and  then  see  how  the  terms  of  the  instru- 
ment affect  the  property  or  subject-matter.  With  this  view,  evi- 
dence must  be  admissible  of  all  the  circumstances  surround- 
ing the  author  of  the  instrument.  *  *  *  It  is  only  in  this 
mode  that  parol  evidence  is  admissible  (as  is  sometimes,  but 
not  very  accurately  said),  to  explain  written  instruments, 
namely,  by  showing  the  situation  of  the  party  in  all  his  rela- 
tions to  persons  and  things  around  him,  or,  as  elsewhere  ex- 
pressed, by  proof  of  the  surrounding  circumstances.  Thus, 
if  the  language  of  the  instrument  is  applicable  to  several 
persons,  to  several  parcels  of  land,  *  *  *  to  several 
monuments  or  boundaries,  *  *  *  or  the  terms  be  vague  and 
general,  or  have  divers  meanings  *  *  *;  in  all  these  and 
the  like  cases,  parol  evidence  is  admissible  of  any  extrinsic 
circumstance  tending  to  show  what  person  or  persons,  or  what 
thin^,  were  intended  by  the  party,  or  to  ascertain  his  mean- 
ing in  any  other  respect;  and  this,  without  any  infringement 
of  the  rule,  which,  as  we  have  seen,  only  excludes  parol  evi- 
dence of  other  lan^a^e,  declaring  his  meaning,  than  that 
which  is  contained  m  tne  instrument  itself."  (1  Greenleaf 
on  Ev.,  Sees.  287  and  288;  Id.  Sec.  169.) 

In  the  case  at  bar  the  deed  itself  contains  several  descrip- 
tive calls,  all  of  which,  except  one,  include  the  premises  m 
controversy;  and  the  main  (juestion  is.  Which  of  those  con- 
tradictory calls  express  the  intention  of  the  grantor  ?  Apply- 
ing the  principles  to  which  allusion  has  been  made,  and 
reading  the  deed  in  the  light  of  the  circumstances  surround- 
ing its  execution,  I  think  it  manifest  that  the  intention  was 
to  convey  to  Mrs.  Aguirre  all  of  the  land  embraced  within 
what  (for  convenience  of  reference)  has  been  designated  as 
the  red-line  tract.  This  construction  is  strengthened  by  the 
further  circumstance  that  after  the  execution  of  the  deed  no 
claim  appears  to  have  been  asserted  by  Aguirre  to  any  part 
of  the  premises  during  the  remainder  of  his  life,  nor,  aft-er 
his  death,  by  any  of  his  heirs  until  May,  1877 — a  period  of 
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more  than  twentv  years — when  the  supposed  "flaw  in  the  title  * 
was  discovered  f>y  the  guardian  of  the  then  minor  chUdren, 
and  years  after  all  of  the  interest  of  Mrs.  Aguirre  had  passed 
into  the  hands  of  a  large  number  of  people,  who  bought  at 
various  times  distinct  parcels  of  the  tract  upon  the  supposi- 
tion that  by  the  deed  sne  acquired  the  entire  tract,  ana  who, 
since  the  dates  of  their  respective  {)urchases,  have  held  ad- 
verse possession  of  the  whole  of  their  respective  parcels  and 
have  made  their  homes  there. 

The  deed  in  question  having,  in  my  opinion,  conveved  the 
entire  tract  embraced  within  the  red  lines,  it  results  that 
the  plaintiffs  have  no  title  to  any  part  of  it,  and  that  thej 
could  not,  therefore,  possibly  recover  in  the  action.  That^ 
being  the  case,  it  is  not  necessary  to  consider  the  instractioiis 
given  by  the  Court  below  to  the  jury,  since,  even  if  erroneous, 
they  could  not  have  prejudiced  the  plaintiflGs.  (Green  vs. 
Ophir  C.  S.  &  G,  M.  Co.,  46  Cal.  527;  Larco  vs.  Casanueva, 
30Cal.  561;  Hdyrardrs.  Jefferson  G.  d  S,  M.  Co.,  33  Cal. 
290.) 

For  these  reasons  the  judgment  and  order  of  the  Court 
below  should,  in  my  opinion,  be  affirmed.  I  therefore  dis- 
sent from  the  judgment  here.  Boss,  J. 

I  concur  with  Mr.  Justice  Ross:  Myrick,  J. 


Opinion  Previously  Omitted. 

Depabtment  No.  2. 


[Filed  October  25,  1880.] 

No.  7402. 

THOMPSON,  Appellant,  vs.  MILLEB,  Bespondent. 

AiTACHMENT — Shebitf — SunETY — AcTiON.  A  sheriif  is  not  respoDflible  to  the 
Hnrety  upon  a  promisory  note  for  a  failure  to  levy  an  attachment,  is 
an  action  brought  upon  the  note  by  the  holder. 

Appeal  from  Superior  Court,  Ventura  County. 

Blackstock  dt  Sheppard,  for  appellant. 
JVUliwm  &  Williams,  for  respondent. 

By  the  Court: 

In  this  action  we  cannot  see  that  the  defendant  owed  any 
duty  as  Sheriff  to  the  plaintiff  herein  in  regard  to  the  len 
of  tne  writ  of  attachment  counted  on  in  the  complaint.  The 
demurrer  to  the  complaint  was  properly  sustained,  and  the 
judgment  is  affirmed. 


^uifxt  ^uit  ^m  MmmA 


Vol.  Vn.  AuausT  13,  1881.  No.  25. 


Supreme  Court  of  Califomia. 


In  Bank. 


[Filed  July  28,  1881.] 

No.  6521. 

KNOX,  Appellant, 

vs. 

BOABD  OF  SUPEEVI80RS  OF  LOS  ANGELES 

COUNTY,  Respondent. 

StaTUTOBT  CONSTBUOnON — SUPSBINTKNDENT  OF  LkBIOATION  FOB  Los  AmOKLBS 

County — County  Officeb — CoNSTiruTioNAii  Law.  The  Sapprintend- 
ant  of  Irrigation  mentioned  in  the  Act  of  March  10,  1874--** An  Act 
to  promote  irrigation  in  the  county  of  Los  Angeles" — (Stats.  1873-4, 
p.  312),  was  not  a  county  officer.  Such  superintendent  was  an  officer 
of  such  portions  only  of  the  county  as  were  formed  into  irrigation  dis- 
tricts, and  was  to  be  paid  out  of  water  rates  collected  from  such 
districts. 
Ptr  McEiNSTBY,  J.  The  above  Act,  and  the  Act  of  March  7, 1878,  **For  the 
relief  of  George  C.  Knox"  (Stats.  1877-8,  p.  181.)  conflict  with  Arti- 
cle XI,  Sections  4  and  13,  and  Article  I,  Section  11,  of  the  Constitution 
of  1849. 

Appeal  from  Twenty-third  District  Court,  San  Francisco. 

Barham,  HuUon  dh  Godfrey,  for  appellant. 
Thorn  dk  Bo88,  for  respondent. 

Mtbice,  J.,  delivered  the  opinion  of  the  Court: 

It  appears,  by  reference  to  the  Act  of  March  10, 1874,  that 
the  functions  of  the  office  of  Superintendent  of  Irrigation 
were  to  be  exercised  in  portions  only  of  the  county — that  dis- 
tricts were  to  be  created  upon  a  request  of  a  majority  of  the 
property-owners  within  the  proposed  districts — such  districts 
to  bear  all  the  expenses,  by  water  rates  and  by  taxes  levied 
upon  the  lands  within  the  respective  districts — ^and  that  at 
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least  one  portion  of  the  county,  viz.,  the  city  of  Los  Angeles, 
was  entirely  exempted  from  the  operation  of  the  act.  The 
Superintendent  may  have  been  caUed  a  county  officer,  but  he 
was  not  such  in  fact.  He  was  an  officer  of  a  portion  or  por* 
tions  only  of  the  countjr,  i.  e.,  such  only  of  the  county  as 
should  be  formed  into  irrigation  districts.  The  act  creating  the 
office  did  not  pretend  that  he  was  to  be  paid  as  a  county  offi- 
cer from  taxes  levied  upon  the  county  at  large;  he  was  to  be 
paid  out  of  the  water  rates  collected  from  persons  supplied 
with  water.  Bein^  ^n  officer  of  districts  only,  his  compensa- 
tion should  be  limited  to  revenue  derived  from  such  districts. 
(The  People  €X  rel.  LoJigys.  Toionsend,  No.  6497,  opinion  filed 
Dec.  28, 1880.) 

Judgment  affirmed. 

I  concur:  Morrison,  J. 

CONCURRING    OPINION. 

I  agree  to  the  opinion  of  Mr.  Justice  Myrick.  With  re- 
spect to  other  questions  su^ested  by  the  record,  I  do  not 
deem  it  advisable  now  to  express  any  views  in  eoctenso.  I 
desire  to  add,  however,  that  even  if  the  act  "to  promote  ir- 
rigation in  the  county  of  Los  Angeles "  could  be  construed 
as  adding  to  the  powers  and  governmental  machineir  of  the 
county  of  Los  Angeles,  and  the  ''  Superintendent  of  Irriga- 
tion "  could  be  considered  a  county  officei\  still  the  two  acts-^ 
("To  promote  irrigation,"  etc.,  and  that  of  March  7,  1878, 
"  For  the  relief  of  George  C.  Knox  ") — would,  in  my  opinion, 
conflict  with  the  provisions  of  the  Constitution  of  1849,  fol- 
lowing: "The  Legislature  shall  establish  a  system  of 
county  and  town  governments,  which  shall  be  as  nearly  uni- 
form as  practicable  throughout  the  State  " — (Art.  XI,  Sec. 
4);  "All  laws  of  a  general  nature  shall  have  a  uniform  opera- 
tion"— (Art.  I,  Sec.  11);  "Taxation  shall  be  equal  and  uni- 
form throughout  the  State.  All  property  in  this  State  shall 
be  taxed  in  proportion  to  its  value,  to  be  ascertained  as  di- 
rected by  law;  out  Assessors  and  Collectors  of  town,  county, 
and  State  taxes  shall  be  elected  by  the  qualified  electors  of 
the  district,  county  or  town  in  which  the  property  taxed  for 
State,  county  or  town  purposes  is  situated  " — (Art.  XI,  Sec. 
13):  McKinstry,  J. 

I  concur  in  the  affirmance  of  the  judgment:  Sharpstein,  J. 

I  dissent:  Thornton,  J. 

(Boss,  J.,  being  disqualified,  took  no  part  in  the  decision 
of  this  cause.) 
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Depabticent  No.  1. 


[Filed  July  27,  1881.] 

No.  7486. 

VEERKAMP,  Respondent. 

vs. 

THE  HURLBURT  CANNING  AND  DRYING 

COMPANY.  Appellant. 

GoMTHAOT — GoMDinoN  pBicBDBiiT — Fbutt  Dblitbbt.  By  the  terms  of  a  oon- 
tract  defendant  engaged  to  take  and  pay  for  all  the  fmit  raised  by  plain- 
tiff,  at  a  uniform  rate  per  pound  for  all  raised  and  delivered  at  the 
works  of  defendant,  plaintiff  engaging  to  deliver  the  fmit  in  good  con- 
dition and  when  in  suitable  ripeness:  Held,  the  delivery  of  all  the 
fruit  referred  to  in  the  contract  was  not  a  condition  precedent  to  plain- 
tiff's right  to  recover  any  money,  but  that  for  each  lot  furnished  and 
accepted  by  defendant,  plaintiff  was  entitled  to  receive  its  value  at  the 
rate  per  pound  fixed  in  the  contract. 

Appeal  from  Superior  Court,  El  Dorado  County. 

Oeorge  C.  Blanchard,  for  appellant. 
O.  J.  Carpenter^  for  res*ponaent. 

Ross,  J.,  delivered  the  opinion  of  the  Court: 
The  parties  to  this  suit  contracted  with  each  other  in 
writingasfollows :  '*  The  said  company  engage  to  take  and  paj 
for  all  the  fruit  raised  by  the  said  irrancis  Veerkamp  at  the 
uniform  rat«  of  five-eights  (|)  of  a  cent  per  pound  for  all  fruit 
raised  and  delivered  at  the  works  of  the  above  company,  in 
Upper  Placerville  (excepting  Mission  grapes),  and  to  furnish 
boxes  for  picking  and  hauling  the  fruit.  The  said  Francis 
Veerkamp,  on  his  part,  engages  to  deliver  the  fruit  in  good 
condition  and  when  in  suitable  ripeness,  and  will  sell  no  fruit 
to  other  parties,  excepting  one  load  early." 

The  parties  could  not  very  well  have  made  their  contract 
more  indefinite.  The  fruit  referred  to  in  the  written  agree- 
ment was  such  as  was  then  growing  on  land  of  the  plaintiff. 
As  the  fruit  ripened  the  plaintiff  delivered  and  the  defendant 
received  it  unaer  the  contract.  After  a  part  had  been  thus 
delivered  and  accepted,  the  plaintiff  demanded  of  defendant 
payment  for  that  delivered  at  the  agreed  rate,  but  the  defend- 
ant refused  to  make  such  payment  until  the  plaintiff  should 
first  deliver  all  of  the  fruit  referred  to.  Thereupon  plaintiff 
declined  to  deliver  to  defendant  any  more,  and  sued  for  the 
value  of  that  delivered  and  accepted.  The  defendant  resists 
fhe  action  on  the  ground  that  the  delivery  of  all  of  the  fruit 
referred  to  in  the  contract  was  a  condition  precedent  to  the 
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payment  for  any.  We  do  not  think  that  the  proper  con- 
Btraction  of  tixe  agreement  between  the  parties.  The  oon- 
tract  must  be  constructed  with  reference  to  the  subject-mat- 
ter of  it.  It  was  executory  in  its  nature.  It  could  not  be 
known  in  advance  how  much  of  any  particular  kind  of  fmit 
there  would  be.  In  the  nature  of  things  it  ripened  at  differ- 
ent times,  and  had  to  be  delivered  at  different  times.  The 
contract  fixed  the  rate  per  pound  at  which  the  defendant  was 
to  pay  for  it,  and,  in  our  opinion,  according  to  its  true  con- 
Btruction,  as  each  lot  was  delivered  to  and  accepted  by  de- 
fendant there  became  due  and  payable  from  it  to  the  plain- 
tiff the  v€Jue  thereof  at  the  rate  per  pound  fixed  in  the  con- 
tract. 

Judgment  affirmed. 

We  concur:  McKinstry,  J.,  McKee,  J. 


In  Bank. 


[Piled  June  28,  1881.] 
No.  10,579. 
THE  PEOPLE,  Respondent,  vs.  SING  LUM,  Appellamt. 

GKiifiNAii  PBAcncic — Appial — JuDoicENT — Tbanscbipt — Inbibuctiokb— NlW 
Tbial.  Upon  an  appeal  from  a  judgment  the  transcript  mnst  contain 
a  copy  of  the  jadgment,  else  the  appeal  wUl  be  dismissed.  If  the  e^- 
dence  is  not  brought  up  and  the  exception  is  to  the  charge  as  an 
entirety,  and  no  error  is  pointed  out  by  appellant  nor  disoovered  by 
the  Court)  the  order  denying  motion  for  a  new  trial  will  be  affirmed. 

Appeal  from  Superior  Court,  San  Francisco. 

W.  A.  Nyghy  for  appellant. 
Attorney-General  Hart,  for  respondent. 

By  the  Coubt: 

The  appeal  is  from  a  judgment  of  conviction  and  from  an 
order  denying  defendant's  motion  for  a  new  trial.  The  tran- 
script does  not  contain  the  judgment  from  which  the  appeal 
purports  to  be  taken.  The  appeal  from  the  judgment  cannot 
therefore  be  entertained.  The  bill  of  exceptions  does  not 
contain  any  of  the  evidence  given  at  the  trial.  The  charge 
of  the  Court  to  the  jury  only  is  given,  with  an  exception  noted 
to  the  charge  as  an  entirety.  No  objection  to  the  charge  is 
urged  in  the  brief  which  has  been  filed  for  the  appellant,  and 
we  fail  to  discover  any  error  in  it. 

Appeal  from  the  judgment  dismissed,  and  order  denying 
the  defendant's  motion  for  a  new  trial  affirmed. 
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In  Bane. 


[Filed  July  29,  1881.] 

No.  7153. 

ROSENBERG  et  al.,  vs.  FRANK  et  al. 

DiBTBiBUTioN— Equity — Pbobatb  Court — Pbo  Rata — Rbsiduaby  Glausk — 
JuBMDicnoN — Reesk  Will.  Testator  bequeathed  to  his  three  sisters, 
E.  F.,  H.  R.,  and  H.  R.  (all  of  the  whole  blood).  $100,000  each;  to  his 
two  sisters,  T.  W.  and  L.O.  (of  the  half  blood),  $50,000  each;  toJ.R., 
in  trust  for  his  three  nieces,  H.  G.,  0.  M.,  and  R.  F.  (daughters  of 
M.  F.,  a  deceased  sister  of  the  whole  blood),  $150,000.  After  bequests 
to  other  parties  the  will  provided:  If  there  is  any  surplus  after  pay- 
ing my  legacies  and  debts,  the  balance  to  be  divided,  pro  rato,  be- 
tween my  sisters,  E.  F.,  H.  R.,  H.  R.,  and  T.  W.,  L.  C,  and  the 
children  of  M.  F.,  deceased,  namely,  H.  G.,  G.  M.,  and  R.  F.  Held, 
that  the  words  pro  rato  should  read  "pro  rata;'*  that  the  amounts  of 
the  bequests  furnished  the  standard  of  proportioning  the  residuary 
estate;  that  it  was  to  be  divided  into  eleven  parts;  the  three  sisters  of 
the  whole  blood  taking  two-elevenths  each  (6-11);  the  two  sistera 
of  the  half  blood  one-eleventh  each  (2-11);  and  the  three  nieces  one- 
eleventh  each  (3-11).  After  a  will  has  been  probated  and  before  the 
estate  has  been  distributed,  a  Court  of  equity  has  jurisdiction  to  con- 
strue its* terms;  and  the  Probate  Oourt  has  not  exclusive  jurisdiction 
of  the  subject  matter. 

Appeal  from  Superior  Court,  San  Francisco. 

McAllister  &  Bergin  and  Jarboe  &  Harrison  and  H,  /^.  -Mcwi- 
roCj  for  appellants. 

Cope  &  Boyd  and  Wilson  &  Wilson,  for  respondents. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 
Michael  Beese  died  on  the  2d  of  August,  1878,  leaving  a 
last  will  and  testament,  of  which  the  following  is  a  copy: 

**  I  Michael  Beese  being  of  sound  mind,  and  memory,  do 
make,  ordain,  publish  and  declare  this  to  be  my  last  will  and 
testament,  the  whole  written  wits  my  own  hand.  I  direct  all 
my  just  debts  to  be  paid  with  as  little  delay  as  possible.  I 
direct  the  rest  of  my  property  to  be  converted  into  cash 
within  five  years  after  my  death  by  my  executers  hereinafter 
named,  and  to  be  divived  as  follows.  To  my  sisters  .Eliese 
Frank,  Henerietta  Bosenfeld,  Hanna  Bosenberg,  all  of  the 
City  Chicago,  State  of  lUonois  one  hundred  thousand  dol- 
lars eojch  to  my  sisters  Therese  Weinman,  and  Lena  Cohn  of 
the  same .  place  aforesaid  fifty  thousand  dollars  each.  To 
Jakob  Bosenberg  of  the  City  of  Chicago  State  of  lUonois  in 
trust  for  Hanah  Goldsmith  Carry  Manheimer,  and  Bosa 
Fuller  f>ne  hundred  and  fifty  thousand  dollars.  To  Joseph 
Frank  and  H.  L.  Frank  my  nephews  sixty  thousand  dollars 
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or  thirty  thousand  to  each  and  I  direct  that  forty  thousand 
dollars  owing  by  them  to  me  be  marked  paid  and  cancelled. 
To  my  niece  Nancy  Frank  daughter  of  mv  sister  Eliese  Frank 
twenty  five  thousand  dollars  To  H.  L.  Frank  in  trust  for  his 
sister  Mina  Friedlander  and  her  children  twenty  five  thouB" 
and  dollars.     To  Begina  Goodman  of  the  City  of  New  Yori^ 
widow  of  H.   Gk)odman  deceased  ten  thousand  dollar — ^To 
Dr.  John  N.  Eikel  in  trust  for  his  son  Charles  Eikel  five 
thousand  dollars.     To  Caroline  Greeneberg,  wife  of  Leopold 
Greeneberg  of  this  city  twenty  five  hundred  dollars.    To 
Leonardt  Weglehuer,  at  present  in  my  employment  twenty 
five  hundred  dollars.     To  the  Pacific  Hebrew  Orphan  Asylum 
and  Home  Societv  twenty  thousand  dollars.     To  the  Saint 
Lukes  Hospital  also  of  this  city  ten  thousand  dollars.    To 
the  Mount  »inai  Hospital  of  the  City  of  New  York  twenty 
five  thousand  dollars    To  the  Hebrew  Orphan  Asylum  of  the 
City  of  New  York  twenty  five  thousand  dollars.     I  give  and 
devise  to  the  Corporation  known  as  the  Begents  of  the 
University  of    California     Fifty    thousand    dollars   to   be 
by  them    invested    in    the    fgunding    and    maintaining  a 
Library  to'  be  known  and  called  the  Beese  Library  of  the 
University  of  California.     To  Jakob  Bosenberg  and  my  dear 
sister  Henerietta  Bosenfeld  of  the  City  Chicago  State  of 
Hlonois  two  hundred  thousand  dollars  ($200,000)  in  trust  to 
be  disbursed  by  them  in  such  charities  as  they  may  think  fit. 
I  would  recomend  to  them  that  a  part  of  the  above  named 
amount  should  be  disbursed  amongst  my  first  cousins  living 
in  Bavaria  Germany,  and  any  other  country  where  they  may 
reside  provided  they  are  poor  and  needy,  and  part  of  the 
same  should  be  invested  in  some  charity,  regardless  of  Creed 
in  mv  birthplace  Hainsfurth  Kinkdom  Bavaria  Germany.    I 
schall  leave  this  to  their  own  judgment  and  discretion  to  cKs- 
hnrae  it,     Wisching  to   schow  my   extreme  regard  for  my 
Friend  Mrs.  B.  C.  Johnson,  of  this  city,  who  positively  re- 
fuses to  be  one  of  my  legatees,  I  leave  in  trust  to  her  for 
certain  favorite  charities  for  instance  A  Home,  or  Asylum 
for  aged  people  regardless  of  Creed,  and  the  San  Francisco 
Foundling  and  lying  in  Hospital,  thirty  thousand  dollars  to 
be  disbursed  by  her  for  the  above  named  charities.   I,  desire 
that  my  Executors  hereinafter  named  schall  aid  and  advise 
her,  and  render  her  all  assistance.     To  the  Eureka  Benevo- 
lent Society  of  this  City  twenty  thousand  dollars.    To  the 
German  Hospital  of  this  city  ten  thousand  dollars.    To  my 
Nephews  H.  L.  Frank  and  Josejjh  Frank  in   trust  for  a 
Orphan  Asvlum  in  Cleveland  Ohio  and  other  charities  in 
Chicago  which  I,  omitted.     Fifty  thousand  dollars  which 
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they  can  use  and  disburse  as  they  may  think  fit.  If  there  is 
any  surplus  after  paying  my  Legacies  and  Debts  the  Balance 
to  be  divided  pro  rato  between  my  sisters  Eliese  Frank,  Heneri- 
etta  Bosenfeld,  Hana  Bosenberg  and  Therese  Weineman. 
Lena  Cohn  and  the  children  of  Mary  Fuller  deceased  namely, 
Hana  Goldsmith  Carry  Manheimer  and  Bosa  Fuller, — I,  ap- 
point as  my  executers  Charles  Lux  and  Joseph  Bosenberg 
of  this  city  and  Jakob  Bosenberg  of  the  city  of  Chicago  State 
of  Illonois  and  I,  direct  that  no  bonds  be  required  of  them 
or  either  of  them.  In  witness  whereof  I«  have  hereunto  set 
my  Hand  in  the  presence  of  three  Witnesses  whom  I,  re- 
quested to  act.  as  subscribing  hereto  and  in  their  presence 
and  in  the  presence  of  each  of  them  I,  have  declared  this 
to  be  my  last  will  and  testament  on  this  fourteenth  day  of 
March  in  the  year  one  thousand  eight  hundred  and  seventy 
eight.  Michael  Beese. 

*'  On  this  fourteenth  day  of  March  A.  D.  eighteen  hundred 
and  seventy-eight  we,  the  undersized,  all  residing  in  the 
city  of  San  Francisco,  State  of  Cahfomia,  have  hereunto  set 
our  hands  as  subscribing  witnesses  to  this  the  last  will  and 
testament  of  Michael  Beese,  at  the  request  of  said  Beese  in 
his  presence  and  in  the  presence  of  each  of  us. 

*•  William  Alvord, 
**  H.  M.  Newhall, 
'*  G.  Palache." 

On  the  fifth  of  September,  1878,  this  paper  was  duly  ad- 
mitted to  probate  as  the  last  will  and  testament  of  the  deced- 
ent Beese,  by  the  Probate  Court  of  the  County  of  San  Mateo. 
The  plaintiffs  were  by  the  same  Court  appointed  executors 
of  the  said  will;  letters  testamentary  were  issued  to  them, 
and  they  qualified  and  entered  upon  the  discharge  of  their 
duties  as  such  executors. 

The  executors  bring  this  action  to  obtain  a  construction  of 
the  will. 

It  will  be  perceived  on  a  perusal  of  the  will,  which  is  auto- 
graphic, that  the  testator  after  a  direction  that  all  his  just 
debts  shall  be  paid  with  as  little  delay  as  possible  and  that 
the  rest  of  his  property  shall  be  converted  into  cash  by  his 
executors  within  five  years  after  his  death,  proceeds  to  give 
direction  as  to  the  division  of  the  proceeds.  The  first  be- 
quests are  as  follows : 

'*  To  my  sisters  Eliese  Frank,  Henerietta  Bosenfeld, 
Hanna  Bosenberg,  all  of  the  City  of  Chicago,  State  of 
Illinois,  one  hundred  thousand  dollars  each,  to  my  sisters 
Therese  Weinman  and  Lena  Cohn  of  same  place  aforesaid 
fifty  thousand  dollars  each.    To  Jakob  Bosenberg  of  the  City 
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of  Chicago,  State  of  Illinois,  in  trust  for  Hanah  Goldsmith, 
Carry  Manheimer  and  Bosa  Fuller,  one  hundred  and  fifty 
thousand  dollars. " 

Several  bequests  follow,  expressed  in  seventeen  different 
clauses,  after  which  the  testator  thus  disposes  of  the  resi- 
duum of  his  estate:  **If  there  is  any  surplus  after  paying 
my  legacies  and  debts  the  balance  to  be  divided  pro  raio  be- 
tween my  sisters  Eliese  Frank,  Henerietta  Bosenf eld,  Hanna 
Bosenberg  and  Therese  Weineman,  Lena  Cohn  and  the 
children  of  Mary  Fuller,  deceased,  namely,  Hanna  Gold- 
smith, Carry  Manheimer  and  Bosa  Fuller." 

The  construction  of  the  residuary  clause  just  above  quoted 
is  asked  in  the  complaint  in  this  action. . 

It  is  contended  on  behalf  of  Eliese  Frank,  Henerietta 
Bosenfeld  and  Hannah  Bosenberg,  who  are  sisters  of  the 
whole  blood,  that  according  to  the  true  meaning  of  this 
residuary  clause,  the  residuum  is  to  be  distributed  under  it 
between  the  several  legatees  therein  named,  in  the  same 
proportion  as  the  special  pecuniary  legacies  are  given  to 
them  in  the  clause  of  the  will  first  above  quoted  herein,  and 
that  they  are  each  entitled  to  two-elevenths  and  the  others 
one-eleventh  each. 

Therese  Weinman  and  Lena  Cohn,  who  are  sisters  of  the 
half  blood,  contend  that  the  residuum  is  to  be  divided  into 
six  shared,  the  sisters  to  take  one  share  each,  and  the 
children  of  Mary  Fuller,  deceased,  one-sixth  or  one  share 
between  them. 

Hannah  Goldsmith,  Carrie  Manheimer  and  Bosa  Puller, 
who  are  nieces,  children  of  a  sister  of  the  whole-  blood,  urge 
and  claim  that  the  residuary  estate  is  to  be  divided  equally 
between  the  legatees  named  in  the  residuary  clause,  share 
and  share  alike. 

The  decision  of  the  Court  below  was  as  follows : 

"  First — The  said  Michael  Beese  made,  published  and 
declared  his  last  will  and  testament  in  manner  and  form  set 
out  in  the  complaint  in  this  action.  The  wiU  was  an  olo- 
graphic will.  A  true  and  correct  photographic  copy  thereof 
IS  hereto  annexed,  marked  Exhibit  'A,'  and  made  a  part 
hereof. 

'*  Second — Said  last  will  and  testament  was  duly  admitted 
to  probate,  and  letters  testamentary  issued  to  the  plaintiffs, 
as  IS  averred  in  the  complaint. 

"  Third— That  said  defendants  Eliese  Frank,  Henrietta 
Bosenfeld  and  Hannah  Bosenberg,  were  sisters  of  the  whole 
blood  of  said  Michael  Beese,  deceased. 

**  Fourth — That  said  defendants  Therese  Weinman  and 
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Lena  Eohn  were  sisters  of  the  half  blood  of  said  Michael 
Beese,  deceased,  haying  the  same  father  as  said  Beese,  but 
not  the  same  mother. 

"Fifth — ^Thatthe  mother  of  said  Therese  Weinman  and 
Lena  Eohn  was  second  wife  of  the  father  of  said  Beese,  and 
was  still  living  at  the  time  of  the  decease  of  said  Beese. 

'*  Sixth — That  said  Hannah  Goldsmith,  Carrie  Manheimer 
and  Bosa  Fuller  were  nieces  of  said  Beese,  being  daughters 
of  his  sister  of  the  whole  blood,  Mary  Fuller,  who  died 
prior  to  the  death  of  said  Beese,  and  prior  to  the  making  of 
said  will. 

''Seventh — Said  Beese  was  a  native  of  the  Kingdom  of 
Bavaria,  and  came  to  the  United  States  when  about  twenty 
years  of  age;  came  to  California  in  1850,  and  remained 
nere,  with  the  exception  of  a  few  brief  visits  in  the  East; 
died  at  the  age  of  sixty-four  years,  and  never  had  b^en  mar- 
ried. 

"Eighth — He  was  a  shrewd  man  of  business,  and  managed 
his  own  affairs  himself;  his  current  business  during  the 
latter  part  of  his  life  embraced  millions  of  dollars  yearly. 
He  largely  borrowed  and  loaned  money;  dealt  in  bonds, 
stocks,  and  other  securities,  and  also  in  real  estate,  and  en- 
gaged in  other  enterprises.  Said  Beese  did  not  keep  his 
own  books  of  account. 

**  Ninth — That  said  Michael  Beese  was  not  in  the  habit  of 
examining  legal  questions,  or  reading  legal  decisions  or 
statutes  for  himself.  And  as  a  conclusion  of  law,  the  Court 
finds  that  the  true  construction  of  said  will  is,  that  by  the 
residuary  clause  thereof,  the  said  residuary  legatees  take  the 
residue  of  said  estate  as  follows,  that  is  to  say:  The  said 
Eliese  Frank,  two-elevenths  (2-11)  parts;  the  said  Henrietta 
Bosenfeld,  two-elevenths  (2-11)  parts;  the  said  Hannah 
Bosenberg,  two-elevenths  (2-11)  parts;  the  said  Therese 
Weinman,  one-eleventh  (1-11)  part;  the  said  Lena  Eohn, 
one-eleventh  (1-11)  part;  the  said  Hannah  Goldsmith,  one- 
eleventh  (1-11)  part;  the  said  Carrie  Manheimer,  one- 
eleventh  (1-11)  part;  and  the  said  Bosa  Bothschild,  one- 
eleventh  part  of  said  residue  or  surplus,  and  not  otherwise." 

The  decree  of  the  Court  was  in  accordance  with  the  con- 
clusions of  law  above  given. 

The  parties  to  whose  claims  the  judgment  of  the  Court 
below  was  adverse,  who  are  the  sisters  of  the  half-blood  and 
the  nieces,  moved  for  a  new  trial,  which  was  denied,  and 
the  same  parties  prosecute  an  appeal  to  this  Court  from  the 
judgment  and  the  order  denying  their  motion  for  a  new  trial. 

During  the  argument  a  question  was  raised  as  to  the  juris- 
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diction  of  the  District  Court  in  this  case.  A  difficulty  was 
suggested  bj  a  member  of  the  Court  on  the  ground  that  the 
Probate  Court  had  jurisdiction  of  the  subject-matter  of  tUs 
cause,  and  that  its  jurisdiction  was  exclusive.  We  have 
considered  this  question,  and  incur  opinion,  the  jurisdiction 
of  the  District  Cfourt  was  ample  and  plenary. 

The  jurisdiction  of  the  District  Court  was  conferred  by 
the  amendments  of  1862  to  the  Constitution  of  1849.  (See 
6th  Section  of  Art.  VI.)  In  this  section  it  is  provided  that 
*'The  District  Courts  shall  have  original  jurisdiction  in  all 
cases  in  equity." 

The  jurisdiction  could  hardly  have  been  conferred  in  clear- 
er or  broader  language.  The  language  of  the  sixth  section 
of  this  Article,  as  it  was  adopted  in  1849,  was  no  less  broad. 

This  section  as  amended  m  1862,  has  been  construed  by 
this  Court,  as  conferring  on  the  District  Courts  the  same  jur- 
isdiction in  equity  as  that  administered  by  the  High  Courts 
of  Chancery  in  England.  {People  vs.  Davidson,  30  Cal.  379.) 
In  WiUis  vs.  Farley,  24  Cal.  500,  it  was  held  that  the  Consti- 
tution (Art.  IV,  Sec.  6)  invests  the  District  Court  with  orig- 
inal jurisdiction  in  all  cases  in  equity.  The  Court  further 
said  in  that  case:  ''Powers  which  are  granted  by  the  Consti- 
tution cannot  be  taken  away  bv  legislative  enactment,  and 
remedies  which  are  secured  to  the  citizen  by  the  organic  law 
cannot  be  destroyed  by  a  department  of  the  Government  that 
exists  in  subordination  to  the  Constitution."  This  was  an 
action  brought  against  the  administrator  of  a  deceased  mort- 
gagor and  his  heirs,  to  foreclose  a  mortg^e.  See  also  dark 
vs.  Perry,  5  Cal.  60;  Sanford  vs.  Head,  Id.  298;  Deck  vs. 
Oerke,  12  Id.  436.  In  the  last  cited  cause  Baldwin,  J.,  in  the 
opinion  of  the  Court,  says  on  this  subject:  Apart  from  the 
previous  decisions  of  this  Court,  it  might  be  questioned 
whether  the  Probate  Court,  under  our  Constitution,  did  not 

Eossess  au  exclusive  jurisdiction  over  testamentary  and  pro- 
ate  matters.  {Blanton  vs.  King,  2  How.  Miss.  856;  Carmi- 
chd,  vs.  Browder,  3  How.  Miss.  252;  Force  vs.  Graves,  4  S.  4 
M.  707.)  But  this  Court  has  recognized  a  different  rule.  In 
Clark  vs.  Pet^y  (5  Cal.  60)  it  was  held:  'The  Probate  Court 
is  a  court  of  special  and  limited  jurisdiction.  Most  of  its 
general  powers  belong  peculiarly  and  originally  to  the  Court 
of  chancery,  which  still  retains  all  its  jurisdiction.  Where, 
therefore,  a  bill  is  filed  in  chancery  against  an  administrator, 
to  compel  him  to  account,  by  one  who  has  not  been  an  ac- 
tual party  to  a  proceeding  or  settlement  in  the  Probate  Court, 
he  may  totally  disregard  such  proceeding  or  settlement;  and 
although  the  settlement  in  the  Probate  Court  is  a  final  settle- 
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ment,  the  complainant,  who  was  no  party  to  it,  may  tieat  it 
as  a  nullity,  and  proceed  to  invoke  the  equitable  powera  of 
the  District  Comi;,  and  compel  the  administrator  to  a  lull  ac- 
count.' And  in /S'a?i/b?rf  vs.  Head^  (5  Cal.  298)  the  same  doc- 
trine was  reaffirmed  in  emphatic  terms.  The  groiuid  upon 
which  equity  took  jurisdiction  in  England  in  such  casos  wa^, 
that  the  Spiritual  Courts  were  not  able,  from  their  constitu- 
tion, to  afford  adequate  and  complete  relief.  (1  Story '.s  Eq. 
Jur.  Sec.  530  et  seq,)  Though  much  of  the  reason  of  tliin 
rule  is  removed  in  most  of  the  States  of  the  Union  whtsru 
Probate  Courts  exist,  yet  the  power  of  the  Chancery  Court  to 
interpose  for  the  settlement  of  accounts,  and  theenforceniyiit 
of  trusts  of  this  sort,  is  maintained.  Under  the  decJHioiis  of 
this  Court,  chancery  has  assumed  jurisdiction  over  sin  1j  sub- 
jeets,  and  as,  probably,  rights  have  vested  under  thuii-  de- 
crees, and  the  principle  asserted  is  more  convenient  in  prac- 
tice, we  think  it  is  not  permissible  now  to  question  the  juris- 
diction."    (12  Cal.  436.) 

The  Court  in  this  case  sustained  a  very  broad  jurist]  ictioii 
in  the  District  Court. 

The  jurisdiction  here  invoked  was  exercised  in  the  ca^e  of 
Payne  vs.  Payne,  18  Cal.  291,  in  constming  the  will  of  Theo- 
dore Payne.  One  of  the  points  determined  in  that  cant),  was 
as  to  whom  the  estate  was  devised,  which  might  havo  bet^ii 
determined  by  the  Probate  Court  on  the  distribution  of  the 
estate  by  that  tribunal.  The  Court  held  that  the  whole  es- 
tate was  devised  to  the  widow  to  the  exclusion  of  the  cliildren. 
There  was  no  doubt  expressed  or  intimated  as  to  the  jurisdic- 
tion in  that  case. 

The  power  of  the  Court  of  chancery  in  England  over  the 
administration  of  estates  does  not  seem  to  have  been 
thoroughly  established  until  near  Uie  close  of  the  reign  of 
Charles  II.  (See  Story's  Eq.  Jur.  Sec.  642.)  After  tlje'gtat- 
ute  in  England  had  been  enacted  empowering  the  spirit- 
ual Courts  to  make  distribution,  it  was  contended  that  that 
court  ought  to  make  distribution,  and  that  the  Courts  of 
chancery  no  longer  had  jurisdiction.  In  answer  to  tliis  con- 
tention the  Lord  Chancellor  King  said  in  1682,  the  **Hpiritual 
Court  had  but  a  lame  jurisdiction,  and  there  being  no  nega- 
tive words  in  the  Act  of  Parliament,  he  thought  a  l>ill  ff>r 
distribution  very  proper  in  this  Court" — referring  to  the 
Court  of  chancery  m  which  he  presided.  (Story's  Etj, ,  Hem. 
542-3;  Gould  vs.  Hayes,  19  Ala.  449.  See  further,  Stoi-v's 
Eq.,  Sec.1,065.) 

The  jurisdiction  of  the  Probate  Courts  is  not  defined  in 
the    Constitution.     In  the   eighth  section   of   Article   VI^ 
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(Const,  of  1849),  it   is  provided  that  ''the   county  judges 
shall  also  hold  in  their  several  counties  probate  courts,  and 

Eerform  such  duties  as  probate  judges,  as  maj  be  prescribed 
J  law."  In  the  seventh  section  of  the  same  article  it  is 
provided:  *'In  the  city  and  county  of  San  Francisco  the 
Legislature  may  separate  the  office  of  probate  judge  froin 
that  of  county  judge,  and  may  provide  for  the  election  of  a 
probate  judge,  who  shall  hold  his  office  for  the  term  of  four 
years." 

It  seems  from  the  above  that  the  Legislature  may  make 
the  jurisdiction  of  the  probate  judge  or  court  what  it  pleases 
within  the  limits  of  that  jurisdiction,  which  is  understood  as 
usually  pertaining  ^to  probate  courts.     But  the  position  that 
it  can,  under  this  power,  take  away  from  the  district  courts 
any  of  the  equity  jurisdiction  conferred   on   them  by  the 
Constitution,  is  manifestly  untenable.    (See  WUHa  vs.  ^rley, 
24  Cal.   499.  above  cited;  also  OouMvs,  Hayes,  19  Ala.  450.) 
Nor  could  this  be  done  if  the  full  probate  jurisdiction  was 
conferred  on  the  county  or  probate  courts  by  the  Constitu- 
tion.    This  very  point  was   so  held  in  Courttoright  vs.  The 
Bear  B.  and  A.  W,  &  M,  Co,,  30   Cal.  673,  in   relation  to 
the  jurisdiction  to  abate  nuisances  under  the  constitutional 
amendments  of  1862.    This  Constitution  gave  jurisdiction  to 
the  county  courts  in  plain  terms  '7o  abate  a  nuisance'^  (See 
Sec.  8,  Art.  VI).     An  action  was  brought   in  the  District 
Court  to  abate  a  nuisance,  and  it  was  sustained  as  an  equity 
case  under  the  grant  of  equity  jurisdiction.     The  question 
is  full^  discussed  in  the  opinion  of  the  Court  by  Rhodes,  J. 
to  which  there  was  no  dissent,  Sanderson,  J.,  expressing  do 
opinion.     This  ruling  was    subsequently  approved  in  iofc> 
County  vs.  City  of  Saci-ametUo,  36  Cal.  195.  (See  also  Caul- 
field  vs.  Stephens,  28  Cal.  118;  Stoppelka77ip  vs.  Mangeot,^ 
Id.  325.) 

As  was  said  by  Bronson,  J.,  in  Delafield  vs,  Staie  of  Illinois,  • 
2  Hill,  164:  "There  is  nothing  in  the  nature  of  jurisdic- 
tion, as  applied  to  courts,  which  renders  it  exclusive.  It  is 
not  like  a  grant  of  property,  which  cannot  have  several  own- 
ers at  the  same  time.  It  is  a  matter  of  common  experience 
that  two  or  more  courts  may  have  concurrent  powers  over 
the  same  parties  and  the  same  subject-matter.  Jurisdiction 
is  not  a  right  or  a  privilege  belonging  to  the  jud^e,  bat  an 
authority  or  power  to  do  justice  in  a  given  case,  when  it  is 
brought  before  him.  There  is,  I  think,  no  instance  in  the 
whole  history  of  the  law  where  the  mere  grant  of  jurisdiction 
to  a  particular  court,  without  any  words  of  exclusion,  has 
been  held  to  oust  any  other  court  of  the  powers  which  it 


The  Paoifio  Coast  Law  Journal.  821 

before  possessed.  Creating  a  new  foruin  with  concurrent 
jurisdiction  may  have  the  effect  of  with  drawing  from  the 
<K)urts  that  before  existed  a  portion  of  the  causes  which 
would  otherwise  have  been  brought  before  them;  but  it  can- 
not affect  the  power  of  the  old  courts  to  administer  justice 
when  it  is  demanded  at  their  hands." 

For  the  reasons  above  given  we  are  of  opinion  that  the 
District  Court  has  jurisdiction  of  this  caus6. 

But  it  is  said  that  the  Probate  Court  first  acquired  juris- 
diction, and  therefore  must  be  allowed  to  exercise  it  to  the 
exclusion  of  the  District  Court.  We  do  not  think  that  this 
rule  can  be  properly  applied  here.  The  will,  so  far  as  we 
are  informed  by  the  transcript,  had  only  been  admitted  to 
probate  in  the  Probate  Court.  The  matter  of  distribution 
was  not  before  it.  The  proceeding  in  that  Court  had  not 
progressed  to  that  point.  Moreover,  the  Probate  Court  held 
its  jurisdiction  subject  to  the  exercise  of  this  jurisdiction  by 
the  District  Court.  The  paper  was  not  the  operative  will  of 
the  testator  until  probate  had  been  had.  It  cannot  be  offered 
in  evidence  to  show  title  until  it  has  been  proved.  (Castro 
vs.  Richardson^  18  Cal.  478.)  Of  the  probate  the  jurisdiction 
of  the  Probate  Court  is  exclusive.  (Id.  470.)  Until  that 
was  done  the  District  Court  could  not  exercise  the  jurisdic- 
tion invoked  in  this  case.  To  hold  that  the  Probate  Court 
had  first  acquired  jurisdiction  to  the  exclusion  of  any  other 
Court,  by  the  will  having  been  admitted  to  probate  in  it, 
would  be  to  oust  the  jurisdiction  of  the  District  Court  entirely. 
The  Probate  Court  taking  jurisdiction  under  these  circum- 
stances, it  holds  it  subject  to  the  jurisdiction  of  the  District 
Court,  and  must  be  bound  by  the  decree  of  the  District 
Court.  We  are  of  opinion  that  this  jurisdiction  in  the  Dis- 
trict Court  is  a  beneficial  one,  and  can'  be  usefully  employed 
in  expediting  the  settlement  of  estates. 

To  return  to  the  main  question:  Certain  rules  are  pre- 
scribed by  the  Civil  Code  for  the  interpretation  of  wills. 
Those  rules  seem  to  be  in  accord  with  the  rules  heretofore 
laid  down  by  courts  for  such  interpretation,  and  which  have 
been  for  a  long  period  of  time  acted  on.  (See  Broom's  Legal 
Maxims,  on  maxim  ^^Benignue  fadendae'  p.  534,  et  aeq.) 
These  rules  are  as  follows : 

i.  A  will  is  to  be  construed  according  to  the  intention  of 
the  testator.  Where  his  intention  cannot  have  effect  to  its 
full  extent,  it  must  have  effect  as  far  as  possible.  (C.  C, 
Sec.  1317.) 

2.  In  case  of  uncertainty  arising  upon  the  face  of  the 
will,  as  to  the  application  of  any  of  its  provisions,  the  testa- 
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tor's  intention  is  to  he  ascertained  from  the  words  of  the  will, 
taking  into  view  the  circmnstances  under  which  it  was  made, 
exclusive  of  his  oral  declarations.     (C.  C,  Sec.  1318.) 

3.  The  words  of  a  will  are  to  be  taken  in  their  ordinary 
and  grammatical  sense,  unless  a  clear  intention  to  use  them 
in  another  sense  can  be  collected,  and  that  other  can  be 
ascertained.     (C.  C,  Sec.  1324.) 

4.  The  words  of  a  will  are  to  receive  an  interpretation 
which  will  give  to  every  expression  some  eflfect,  rattier  than 
one  which  will  render  any  of  the  Expressions  inoperative. 
C.  C,  Sec.  1325.) 

5.  All  the  parts  of  a  will  are  to  be  construed,  in  relation 
to  each  other,  and  so  as,  if  possible,  to  form  one  consistent 
whole;  but  where  several  parts  are  absolutely  irreconcilable, 
the  latter  must  prevail.     (C.  C,  Sec.  1321.) 

The  particular  question  presented  here  is,  what  effect  is  to 
be  given  to  the  words  '^pro  rato"  in  the  residuary  clause? 
To  what  do  they  refer  ?  That  these  words  were  intended  to 
be  ^'pro  rata"  there  can  be  no  doubt.  What,  then,  is  their 
meaning,  and  to  what  do  they  refer  ? 

This  expression  is  of  very  common  use.  So  frequent  is 
and  has  been  its  employment  in  daily  intercourse  among  ail 
classes  of  men,  that  it  may  almost  be  said  to  have  becoma 

Sart  of  our  vernacular.  From  it,  a  verb,  "pro-rcUe,^^  has  been 
erived  and  become  a  part  of  common  English  tongue,  with 
^1  the  characteristics  of  such  a  part  of  speech.  (See  Web- 
ster, word  pro-rate.)  This  verb  is  found  used  in  the  appro- 
priate moods  and  tenses,  with  participles,  and  is  thus  denned: 
"  To  divide  or  distribute  proportionately;  to  assess  pro  rtda" 

These  words  pro  rata  have  a  defined  and  well  understood 
meaning.  They  are  defined  as  follows  by  the  two  most 
famous  lexicographers  of  our  time.  Webster  defines  them 
as  follows:  Latin,  pro  rata  (sc.  parte),  according  to  a  certain 
part;  in  proportion."  Worcester  thus  defines  them:  "(I*, 
according  to  the  rate),  (com.)  in  proportion." 

The  word  **  rata  "  is  participle  of  the  Latin  verb  reor.  Its 
principal  parts  are  thus  given  in  Ainsworth's  "  English-Latin 
Dictionary:"  ^^Reor,  reri,  ratus'* — meaning,  according  to 
the  same  authority — To  suppose,  judge,  deem  or  think;  to 
imagine." 

This  •  expression  is  of  frequent  use  in  statutes,  in  the 
opinions  of  learned  judges,  and  by  text-writers  on  various 
titles  of  the  law.  A  long  list  of  references  will  be  found  in 
the  brief  filed  in  this  case  bv  one  of  the  counsel  for  respond- 
ents. (See  brief  of  S.  M.'Wilson,  Esq.,  19,  20,  etc.)  We 
will  content  ourselves  with  citing  some  of  them.     In  statntes. 
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Sees.  5091,  5102  of  the  Revised  Statutes  of  the  United 
States;  5th  U.  S.  Stats,  at  Large,  Sec.  5,  p.  444;  Sec.  10,  p. 
447;  10  Id.  304;  14  Id.  Sec.  27,  p.  629;  Sees.  1645,  1648, 
C.  C.  P.;  Insolvency  Act  ot  1880,  Sec.  31;  Co wdery's Insol- 
vency Law,  45. 

In  opinions — See  Adams  vs.  Haskell,  6  Cal.  116;  Adams  vs. 
HackeU,  7  Id.  183.  Adams  vs.  Woods,  8  Id.  155:  S.  C.  8  Id. 
311;  NagleeYS,  Mirdum,  8  Id.  540,  541,  543,  544;  Kehv  vs. 
Smilh,  2  Wall.  25;  Pollard  vs.  BaUy,  20  Id.  527;  Caao  vs. 
BalUmare  Ins,  Co.  7  Cranch,  362;  U.  S.  vs.  Kansas  P.  B. 
Co.  99  U.  S.  458;  Myrick  vs.  Thompson,  Id.  291;  In  re  Lon- 
don I.  N.  Co.  5  Law  Rep.  Eq.  cas.  1867-8,  526,  7;  Goodman 
V8  Pocock,  15  Q.  B.  576,  581;  Vlienhoom  vs.  Chapman,  13  M. 
&  W.  248;  Main  vs.  Maurice,  1  Lansing,  352,  3. 

By  authors  of  books  on  the  law — As  to  ''pro  rata  itineris,'' 
see  3  Kent's  Com.  229,  etc.;  Abbott  on  Shipping,  525,  547; 
as  to  pro  rata  contribution  by  property  saved  on  a  general 
average,  see  Abbott  on  Shipping,  502  et  sea. 

Where  a  voyage  is  not  completed,  and  the  goods  are  with 
the  consent  of  the  owner  returned  to  him,  the  carrier  being 
willing  to  complete  the  voyage,  a  payment  of  freight  is  al- 
lowed in  proportion  to  that  part  of  the  voyage  accomplished, 
and  the  freight  so  allowed  is  usually  styled  freight  ''pro 
rata  itineris.'*  As  the  entire  freight  for  the  entire  voyage,  so 
the  partial  freight  for  the  particJ  voyage  is  allowed. 

It  is  needless  to  multiply  citations  or  illustrations  further 
on  this  point.  It  is  well  understood  bv  persons  of  ordinarjf 
intelligence  to  denote  a  disposition  of  a  fund  or  sum  indi- 
cated m  proportion  to  some  rate  or  standard,  fixed  in  the 
mind  of  tne  person  speidcing  or  writing,  manifested  by  the 
words  spoken  or  written,  according  to  which  rate  or  stand- 
ard the  allowance  is  to  be  made  or  calculated.  The  fund  of 
which  distribution  is  thus  to  be  made,  must  be  indicated  by 
the  words  spoken  or  written  by  the  speaker  or  writer. 

Now  are  any  fund  and  rate  or  standard  indicated  by  the 
writing  which  we  are  called  on  to  interpret  ? 

In  relation  to  the  fund,  there  cannot  certainly  be  any  diflSi- 
culty.  It  is  the  residuum  of  the  estate  after  the  payment  of 
the  debts  and  the  legacies  specifically  defined  in  tne  will. 

Is  there  any  rate  or  standard  manifested  by  the  words  used 
in  the  will  ? 

As  has  been  pointed  out,  the  testator,  after  directing  the 
payment  of  his  debts  as  soon  as  possible,  orders  that  the 
rest  of  his  property  shall  be  converted  into  cash  within 
five  years  after  his  death  bv  his  executors,  and  the  fund  so 
created  to  be  divided  as  follows : 
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**To  mv  sisters  Eliese  Frank,  Henerietta  Bosenfeld,  Han- 
na  Rosenberg  *  *  *  one  hundred  thousand  dollars  each 
to  my  sisters  Therese  Wienman  and  Lena  Cohn  *  *  * 
fifty  thousand  dollars  each.  To  Jakob  Rosenberg  *  ♦  * 
in  trust  for  Hannah  Goldsmith,  Garry  Manheimer  and  Rosa 
Fuller  one  hundred  and  fifty  thousand  dollars." 

He  then  proceeds  to  make  bequests  to  several  persons  and 
corporations,  embraced  in  seventeen  different  clauses,  which 
intervene  the  clauses  containing  the  bequests  above  quoted, 
and  then  disposes  of  the  residuary  estate  in  words  which 
have  been  quoted  above. 

.  Now  the  same  persons  are  referred  to  as  beneficiaries  in 
the  last  clause  just  above  referred  to  and  quoted,  as  in  the 
first  quoted  clause.  The  reference  in  both  clauses  to  the 
same  persons  shows  that  the  dispositions  of  the  first 
clause  were  in  the  mind  of  the  testator,  when  he  wrote  the 
last  clause.  The  mode  of  distribution  between  those  persons 
was  then  to  be  manifested — and  he  provides  for  a  jrro  rata 
distribution  among  them.  But  according  to  what  rule  is  this 
pro  rata  distribution  to  be  made?  This  is  to  be  provided  for, 
and  the  testator  adopts  as  the  rule  denoting  the  proportion 
in  which  the  distribution  is  to  be  made,  the  sums  mentioned 
in  the  first  clause.  Li  effect,  he  provides  in  this  last  clause, 
that  the  residue  shall  be  divided  among  them  in  the  same 
proportion  which  the  sums  mentioned  in  the  first  clause  in- 
dicate. 

The  reference  to  the  first  clause  by  the  last  is  plainly  mani- 
fest, from  his  mentioning  the  same  persons  in  both  as  bene- 
ficiaries. The  pro  rata  distribution  is  to  be  in  accordance 
with  some  rate  previously  indicated.  The  sums  mentioned 
in  the  first  clause  of  themselves  furnish  a  rate  or  proportion, 
and  it  becomes  unnecessary  to  indicate  any  other.  To  indi- 
cate anv  other  in  accordance  with  his  wish,  would  have 
merely  led  to  a  repetition  of  what  had  been  manifested  by 
the  expressions  of  the  first  and  leading  clause  of  the  paper 
he  was  drawing.  It  is  scarcely  to  be  supposed  that  the  ratio 
or  proportion  of  distribution  would  be  indicated  in  the  clause 
in  which  it  is  mentioned.  This  is  not  usually  the  mode  in 
which  a  division  pro  raia  is  directed.  In  the  instances  re- 
ferred to  above,  whether  in  statutes,  judicial  opinions,  or  in 
the  text  of  law  writers,  the  pro  rata  distribution  is  spoken  of 
in  relation  to  something  outside  of  the  clause  orderingor 
referring  such  distribution,  and  not  in  the  clause  itself.  The 
same  is  true  of  the  ratio  or  proportion  of  distribution. 

It  is  contended  on  behalf  of  Therese  Weinman  and  Lena 
Cohn  that  the  ratio  or  proportion  of  distribution  referred  to 
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by  the  word  iwo  rata,  is  one  according  to  which  the  residuary 
estate  is  to  oe  divided  into  six  parts,  so  that  each  of  the 
sisters  is  to  recover  one-sixth  of  the  residuum,  leaving  the 
remaining  sixth  to  his  nieces  Hanna  Goldsmith,  Carry  Man- 
heimer  and  Bosa  Fuller. 

It  is  urged  that  the  words  pro  rata  mean  a  proportion  fixed 
rata — established  according  to  a  rule — and  that  that  rule  is 
fixed  by  the  statute  of  distribution;  that  this  rule  would  fix 
the  proportion  according  to  which  a  division  should  be 
made,  and  thus  the  distribution  or  division  would  he  per 
stirpes  according  to  the  statute,  into  six  parts,  each  of  which 
would  be  a  sisfcer's  share.  This  would  lead  to  the  division 
just  above  stated,  according  to  which  each  of  the  sisters 
would  get  a  sixth,  and  the  nieces  the  remaining  sixth,  or 
one-eighteenth  each. 

We  see  no  grounds  whatever  for  such  a  construction  of 
the  words  of  the  residuary  clause.  It  seems  to  us  con- 
jectural, fanciful  and  untenable.  There  is  nothing  in  the 
will  suggestive  of  such  a  view;  on  the  contrary,  the  contents 
of  the  will  indicate  something  entirely  different.  There  is 
nothing  in  it  which  affords  any  ground  to  conjecture  that  the 
testator  intended  to  adopt  the  statute  of  distributions  as  a 
rule  of  distribution  of  tne  residuum  or  any  other  portion  of 
his  estate.  The  language  of  the  will  supports  the  inference 
that  he  intended  to  steer  clear  of  any  such  mode  of  distribu- 
tion. 

The  contention  put  forth  on  the  part  of  the  nieces  (Hanna 
Goldsmith,  Cany  Manheimer  and  Ilosa  Fuller,  the  last  now 
Bosa  Bothschild,  having  since  the  execution  of  the  will 
married  a  gentleman  of  that  name),  is  that  pro  rata,  though 
it  means  ''proportionally,"  ''according  to  a  proportion," 
and  is  not  a  synonym  for  equally,  yet  a  pro  rata  division  con- 
stantly results  in  an  equal  division,  and  that  since  a  pro  rata 
division  so  results,  therefore  the  division  to  be  made  of  the 
residuary  estate  in  this  case  must  be  into  eight  equal  parts 
or  shares,  of  which  each  of  the  persons  named  in  the 
residuary  clause  is  to  have  one  part  or  share.  This,  as  we 
understand  it,  is  the  contention  of  the  learned  counsel  for 
the  nieces.  But  he  admits  "it  may  be  equal  or  unequal, 
according  to  the  standard  fixing  the  proportion  of  tixe  divi- 
sion." 

If  it  be  admitted  that  the  standard  fixing  the  proportion  of 
the  division  is  the  number  (eight)  of  persons  mentioned  in 
the  residuary  clause,  then  the  conclusion  contended  for  fol- 
lows. 

We  see  no  reason  to  conclude  that  a  division  into  eight 
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shares  was  intended.  There  is  nothing  in  the  expressions  of 
the  paf)er  to  be  construed  which  indicates  such  an  intention. 
If  this  had  been  the  intention  of  the  testator,  or  if  his  in- 
tention had  been  such  as  contended  for  by  the  half-sisters, 
Therese  Weinman  and  Lena  Cohn,  it  could  have  been  read- 
ily expressed.  It  could  have  been  easily  indicated  by  stating 
that  the  eight  persons  should  receive  the  residuum  equall j  to 
be  divided  between  them.     Such  a  mode  of  disposing  of 

Eroperty  to  be  equally  divided  is  so  common  that  it  cannot 
e  supposed  that  it  would  not  have  occurred  to  the  testator, 
and  been  adopted  by  him,  if  such  had  been  his  wish. 

There  is  nothing  to  show  that  the  testator  did  not  under- 
stand the  meaning  of  the  expression  pro  rata  and  all  other 
expressions  used  in  his  will,  nor  would  we  be  authorized  in 
coming  to  any  such  conclusion.  On  the  contrary,  the  clear- 
ness with  which  the  will  is  drawn,  and  the  uncontradicted 
evidence  embodied  in  the  transcript,  authorize  the  conclusion 
that  he  was  a  man  of  strong,  clear  mind,  and  that  he  knew 
how  to  use  language  to  express  his  thoughts. 

Edward  J.  f  ringle,  an  able  and  learned  member  of  the 
bar  of  the  city  of  San  Francisco,  states  in  his  testimony  that  he 
knew  Mr.  Reese  for  about  twenty-five  years,  and  during  a 
considerable  portion  of  that  time  had  a  good  deal  to  do  with 
Mr.  Beese  in  his  law  business;  that  ''he  was  a  remarkably 
shrewd  man  of  business;"  "  he  was  a  man  of  remarkable  abil- 
ity— one  of  the  ablest  men  I  have  ever  met  by  way  of  natural 
talent — a  man  of  large  memory."    The  same  witness  further 
states:     **  He  was  a  man  exact  to  know  his  bargain  and  the 
terms  of  his  bargain.     He  was  a  man  of  great  details  in  his 
bargains  and  contracts.     He  made  his  bargains  with  great 
care — in   buying  and  selling."    Mr.  Pringle  had  abundant 
opportunities  of  ascertaining  what  he  testified  about,  and  was 
a  competent  judge  as  to  the  testator's  mental  endowments. 
Another  witness,  Joseph  Rosenberg,  who  had  opportuni- 
ties of  knowing  the  testator  well  and  of  an  extended  acquain- 
tance with  his  business  habits  and  qualifications,  as  he  was 
in  the  management  of  much  of  Reese's  business  from  1872  to 
his  death  in  1878,  and  intimately  associated  with  him,  said: 
"  I  could  not  approximate  the  amount  of  his  annual  business. 
It  ran  into  mUlions.     He  bought  and  owned  a  great  deal  of 
real  estate,  and  purchased  bonds,  warrants  and  stocks.    He 
always  took  a  great  pride  in  attending  to  money  matters,  and 
was  very  methodical  in  the  mode  of  conducting  and  manag- 
ing his  business.     He  had  a  great  deal  of  system  and  good 
judgment,  and  I  think  in  the  whole  seven  years  he  hardly 
made  a  loss."     '^  He  was  a  man  in  the  habit  of  reading  a  great 
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deal;  subscribed  for  German  periodicals,  and  read  and  quo- 
ted Shakespeare  a  great  deal,  a  great  many  other  books  and 
German  periodicals,  and  read  the  daily  papers." 

Such  testimony  establishes  the  clear  intellect  and  sound 
judgment  of  the  author  of  the  will  in  question;  and  shows  a 
capacity  displayed  in  the  will  to  express  his  ideas  with  force 
and  clearness.  Though  much  of  the  otho^aphy  is  incorrect, 
it  is  clear  and  perspicuous,  and  its  meaning  can  be  under- 
stood. It  is  of  frequent  occurrence  that  men  of  clear  and 
rigorous  minds  ana  who  think,  speak  and  write  clearly, 
spell  badly.  History  affords  many  instances  of  it.  Oarlyle 
says  that  Marshal  Saxe  was  the  *'  worst  speller  ever  known." 
The  great  Duke  of  Marlborough,  who  was  not  only  distin- 
guished as  a  successful  warrior  but  also  as  an  able  states- 
man among  able  statesmen,  had  the  same  failing,  and,  if  we 
may  credit  Madame  de  Bemusat,  Napoleon  was  remarkably 
dencient  in  writing  and  speaking  the  French  language, 
which  may  be  said  to  have  been  his  native  tongue.     The 

Ehonetic  style  of  writing  does  not  necessarily  deti'act 
rom  the  clearness  of  a  composition.  In  relation  to  this 
wiU,  one  of  the  learned  counsel  (H.  S.  Monroe,  Esq.,  of  the 
Chicago  Bar),  who  argued  the  cause  before  the  Court, 
stated  that  he  saw  no  want  of  clearness  in  any  part  of  the 
will,  except  in  the  clause  in  regard  to  the  residuary  estate. 
This  can  rarely  be  said  of  a  paper  disposing  of  so  large  an 
estate,  containing  so  many  provisions. 

It  is  evident  from  the  testimony  above  referred  to  that  the 
testator,  whose  earlv  education  was  limited,  endeavored  by 
reading,  to  repair  the  deficiency  consequent  upon  it.  His 
early  instruction  was  supplemented  by  efforts  through  his 
life  to  educate  and  improve  his  mental  powers  and  enlarge 
his  attainments;  and  they  were  further  improved  and  en- 
larged by  intercourse  and  contact  with  men  of  vigorous 
minds — a  means  of  education  often  far  superior  to  that  o{ 
mere  scholastic  training. 

On  the  argument  and  in  the  briefs  filed,  numerous  cases 
were  referred  to  and  commented  on.  An  examination  of 
them  has  convinced  us  that  they  offer  no  obstruction  to  the 
conclusion  here  reached.  The  case  before  us  is  one  of  in- 
terpreting the  meaning  of  a  written  document,  and  decided 
cases  afford  but  little  aid  in  arriving  at  a  correct  interpreta- 
tion. We  hazard  nothing  in  saying  that  this  is  in  accord- 
ance with  the  universal  experience  of  gentlemen  learned  in 
the  law,  who  have  been  frequently  called  on  to  employ  their 
faculties  in  the  solution  of  such  questions.  The  good  sense 
of  what  was  said  by  Washington,  J.,  in  1803,  in  Lambert' 8 
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Leasee  ys.  Paine,  3  Granch,  131,  will  be  geDerally  acknowl- 
edged: *'  Except  for  the  establishment  of  general  principles, 
very  little  aid  can  be  procured  from  adjudged  cases  in  tiie 
construction  of  wills.  It  seldom  happens  that  two  cases 
can  be  found  precisely  alike."  (See  Redfield  on  Wills,  423; 
Cook  vs.  Weaver,  12  Geo.  47;  4  Kent's  Com.  534.) 

The  contentions  of  the  counsel  for  appellants  are  based 
on  the  proposition  that  the  residuary  clause  of  the  will  does 
not  refer  to  the  antecedent  clause  in  the  beginning  of  the 
will,  and  therefore  the  residuary  clause  must  be  construed 
as  entirely  separated  from  such  antecedent  clause.  As  has 
been  said  above,  such  a  view  is  not  maintainable.  The 
reference  to  the  antecedent  clause  is  in  our  judgment,  clear 
and  manifest. 

The  conclusion  here  reached  is  in  accordance  with  natural 
affections.  The  full  sisters  get  a  larger  share  than  the  half  sis- 
ters, and  the  half  sisters  are  placed  on  an  equality  with  the 
children  of  a  full  sister. 

Admitting  that  our  statute  makes  no  difference  between 
sisters  of  the  whole  and  the  half  blood  in  the  distribution  of 
the  estates  of  intestates,  still  this  matter  of  natural  affection 
cannot  be  regulated  by  law.  It  follows  other  laws  existing 
in  the  nature  of  man.  Generally  we  should  expect  to  find  a 
stronger  attachment  to  the  sisters  of  the  whole  than  to  those 
of  the  half  blood. 

Our  conclusion  is  that  the  Court  below  committed  no  error 
in  its  rulings  and  the  judgment  and  order  denying  a  new 
trial  are  affirmed. 

We  concur:  Morrison,  C.  J.,  Sharpstein,  J. 


CONCURRING  OPINION. 

I  concur  in  the  judgment  and  in  what  is  said  bv  Mr.  Justice 
Thornton  respecting  the  construction  of  the  will  of  Michael 
Keese,  deceased.  With  respect  to  the  question  of  jurisdic- 
tion, I  would  be  inclined  to  hold,  if  the  question  was  before 
us  as  an  original  proposition,  that  the  construction  of  the 
will  of  a  deceased  person  was,  under  our  late  Constitution 
and  laws,  within  the  exclusive  province  of  the  Probate  Court 
But  tiie  jurisdiction  of  the  District  Courts  in  such  cases  has 
been  recognized  by  previous  ^^cisions  of  this  Court,  under 
which  it  is  probable,  important  property  rights  have  vested, 
for  which  reason  I  think  the  question  ought  not  now  to  be 
agitated. 

Boss,  J. 
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DISSENTING  OPINION. 

This  is  an  action  brought  in  a  District  Court,  prior  to  the 
adoption  of  the  new  Constitution,  by  the  executors  of  the 
will  of  one  Beese,  against  the  residuary  legatees,  for  the  pur- 
pose of  obtaining  a  construction  of  the  will.  The  plaintiffs 
allege  that  the  will  was  probated  in  San  Mateo  county,  where 
the  administration  is  still  pending;  that  doubts  have  arisen 
and  are  entertained  by  the  plaintiffs  and  other  parties  to  this 
action  as  to  the  true  intent  and  construction  of  said  will,  and 
particularly  the  residuary  clause  aforesaid,  and  that  the  plain- 
tiSa  are  desirous  that  a  judicial  determination  may  be  made 
of  the  various  questions  arising  on  said  will  involving  the 
points  and  particulars  hereinafter  mentioned,  and  a  construe- 
tion  given  to  the  same,  so  far  as  may  be  necessary  to  guide 
and  direct  the  plaintiffs  in  the  discharge  of  their  trusts  as 
executors  as  aforesaid,  and  to  settle  and  finally  determine 
the  rights  of  the  parties  in  the  premises." 

' '  That  the  particular  questions  on  which  the  plaintiffs  desire 
the  opinion  and  judgment  of  the  Court  relate  to  the  claims 
of  the  respective  legatees  aforesaid  as  to  the  meaning  of  the 
residuary  clause  of  said  will,  and  they  ask  the  Court  to  con- 
strue said  wiU  and  declare  the  true  intent  and  meaning  of 
the  said  residuary  clause,  and  especially  to  determine  in  what 
proportion  the  estate  to  be  distributed  under  said  clause  is 
to  be  divided  between  the  said  legatees  therein  named,  and 
whatportion  each  of  the  said  legatees  is  entitled  to  receive." 

''That  the  determination  of  said  questions  is  necessary 
for  the  guidance  of  the  plaintiffs  as  executors  aforesaid,  and 
the  settlement  and  distribution  of  the  estate." 

''Wherefore,  the  plaintiffs  pray  that  the  questions  arising 
upon  said  will  as  aforesaid,  and  such  other  questions  of  diffi- 
culty or  doubt  in  the  constructicm  of  said  will  as  may  be 
presented  by  the  answers  of  the  defendants,  or  any  of  tnem, 
or  otherwise  properly  brought  before  the  Court,  may  be  ju-* 
dicially  determined  and  adjudged,  to  the  end  that  the  same 
may  be  finally  settled,  and  that  the  plaintiffs  may  be  directed 
how  to  proceed  in  the  execution  of  their  trust;  and  for  such 
other  and  further  relief  as  the  Court  may  deem  proper." 

The  defendants  answered,  setting  up  their  respective  claims 
to  share  in  the  residue  of  the  estate,  but  no  question  is  made 
by  either  party  as  to  the  jurisdiction  of  the  Court.  That  ques- 
tion seems  to  have  been  studiously  passed  over  in  the  plead- 
ings.  Attention,  however,  was  directed  to  it  on  the  argument. 

After  listening  to  elaborate  and  learned  arguments  regard- 
ing the  points  presented  I  am  free  to  say  that,  in  my  opinion, 
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as  a  matter  of  law  the  view  taken  by  the  Court  below  aB  to 
the  proper  construction  of  the  will  is  correct;  but  I  can  not 

i'oin  in  a  vote  to  affirm  the  judgment,  because  by  so  doing 
[  should  tacitly  join  in  saying  that  the  Court  below  had  juris- 
diction, and  that  under  the  late  Constitution  the  District 
Courts  had  at  least  concurrent  if  not  exdusiye  Jurisdiction 
in  many  matters  concerning  ilie  administration  of  the  estates 
of  deceased  persons.  In  my  opinion,  the  action  should  luiTe 
been  dismissed  by  the  Court  below  for  the  foUowing  reasons: 
I.  Under  our  system,  a  Court  of  equity,  as  sucn,  has  no 
jurisdiction  oyer  the  subject-matter  of  this  action.  The  claim 
of  jurisdiction  is  based  upon  the  clause  in  the  late  Constita- 
tion.  Article  VI,  Section  6:  "The  District  Courts  shall 
have  original  jurisdiction  in  all  cases  in  equity."  This  lan- 
guage would  seem  to  fully  support  the  claim  of  jurisdiction; 
but  let  us  see  how  far  that  would  carry  us.  Formerly,  equity 
had  jurisdiction, — 

1.  It  had  general  jurisdiction  over  cases  of  administration. 
(1  Story's  Eq.  Jur.,  Sees.  530  to  589.)  The  ecclesiastical 
Courts  or  the  ordinary  could  appoint  an  administrator, 
could  settle  an  account  of  an  administrator,  and  direct  the 
delivery  of  a  legacy  to  the  legatee,  but  could  not  compel  an 
administrator  to  render  an  account,  nor  compel  many  other 
acts  necessary  to  the  settlement  of  the  estate;  therefore, 
equity  assumed  jurisdiction,  to  the  end  that  justice  might  be 
done.  Does  any  one  now  suppose,  that  under  our  system 
it  is  necessary,  or  even  admissible,  to  go  into  equity  to  com- 
pel an  accounting  by  an  administrator  ?  Yet,  the  entertaining 
of  a  bill  to  compel  an  administrator  to  render  an  account  is 
as  much  within  the  clause  ''all  cases  in  equity  "  as  is  a  bill 
for  the  construction  of  a  will  before  distribution. 

2.  A  creditor  could  not  prove  his  claim  before  the  eccle- 
siastical Court  or  the  ordinary,  nor  obtain  its  payment 
(See  Story,  supra,)  His  resort  was  to  a  Court  of  equity  to 
prove  his  debt  and  have  it  established,  and  then  to  have  his 
action  at  law  to  recover.  What  lawyer  in  this  State  having 
a  claim  against  the  estaie  of  a  deceased  person  for  a  debt, 
would  go  into  a  Court  of  equity  to  have  the  claim  established? 
And  yet,  the  establishing  of  a  debt  against  the  estate  of  a 
deceased  person  is  as  much  within  "all  cases  in  equity"  as 
is  the  construction  of  a  will  before  distribution. 

3.  If  a  testator  did  not  dispose  of  the  residue  of  his  estate, 
''the  spiritual  Courts  had  no  jurisdiction  whatever  to  enforce 
a  distribution. "  So  equity  assumed  jurisdiction  and  enforced 
a  trust  in  the  executor  in  favor  of  the  heirs-at-law.  Does  any 
one  in  this  State  suppose  that  if  there  be  a  residue  undisposed 
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of  by  the  will,  a  Court  of  equity  can  be  resorted  to  to  ascertain 
the  neirs-at-law,  and  to  have  a  trust  declared  in  their  favor,  in- 
stead of  proving  in  the  Probate  Court  the  heirship  and  ob- 
taining distribution  therein  ?  And  yet,  the  ascertainm'ent  of 
the  heirs-at-law  and  the  declaration  of  the  trust  are  as  much 
the  subject  of  equity  jurisdiction,  as  is  the  proper  construc- 
tion of  a  will  before  distribution. 

4.  The  ordinary  had  no  power  over  the  real  estate  of  a  de- 
ceased person,  and  could  not  subject  it  to  the  payment  of 
debts;  therefore,  if  the  personality  was  insufBcient,  recourse 
was  had  to  a  Court  of  equity  to  subject  the  realty  to  the 
claims  of  creditors.  If  the  claim  made  in  this  case  be  cor- 
rect, in  the  few  words  said  upon  the  argument,  as  to  the 
power  of  the  Legislature  to  confer  upon  the  Probate  Courts 
any  equitable  jurisdiction,  it  must  necessarily  follow  that  the 
Legislature  had  no  authority  to  confer  upon  the  Probate 
Courts  power  to  sell  the  real  estate;  and  it  wotdd  also  neces- 
sarily follow  that  all  sales  of  real  estate  had  by  the  Probate 
Courts  in  this  State  conferred  no  title  upon  the  purchasers — 
propositions  that  would  not  be  favorably  entertained  for  a 
moment.  And  yet,  subjecting  real  estate  to  the  pajrment  of 
the  debts  of  a  deceased  person  is  as  much  within  ^'  cases  in 
equity  "  as  is  the  construction  of  a  will  before  distribution. 

5.  In  England,  the  spiritual  Court  or  the  ordinary,  and  in 
America,  the  surrogate,  as  such,  had  no  authority,  where 
property  was  left  in  trust  for  an  illegal  or  void  purpose,  to 
so  determine,  but  resort  was  had  to  a  Court  of  equity,  which 
determined  the  matter,  and  declared  a  trust  in  favor  of  the 
residuary  legetee  or  heir-at-law.  I  have  no  doubt  that  under 
our  system  the  Probate  Courts  could  determine  in  such  case, 
and  make  a  proper  decree  of  distribution;  and  yet,  such 
matter  is  as  much  within  equity  jurisdiction  as  is  the  subject 
matter  of  the  present  action. 

6.  In  regard  to  legacies,  no  suit  would  lie  at  law  to  recover 
them,  unless  the  executor  had  assented  thereto;  but  the 
remedy  was  exclusively  in  the  ecclesiastical  Courts,  or  in 
Courts  of  equiiy.  In  Ikparte  Smithy  53  Cal.  204,  this  Court 
has  sanctioned  quite  a  different  course;  yet,  the  recovery  of 
a  legacy  is  as  much  a  *' case  in  equity''  as  is  the  case  under 
consideration. 

7.  Bills  of  discovery  were  essentially  a  part  of  equity  jur- 
isdiction. Eeferring  to  Sections  1458  to  1461,  C.  C.  P.,  will 
it  be  claimed  that  those  sections  are  void  as  trenching  upon 
equity  jurisdiction  ?  And  yet,  is  not  the  relief  therein  in- 
tended to  be  afforded  as  much  within  '*  cases  in  equity  *'  as 
that  at  bar? 


'    832  The  Pacific  Coast  Law  Joxtbnal. 

8.  Another  branch  of  jurisdiction  peculiarly  appertaining 
to  equity  was  the  appointment  of  guanlians  for  infants,  idiote 
and  lunatics,  and  the  care  and  management  of  the  persons 
and  property  of  the  wards.  Not  a  word  in  the  Constitution 
in  terms  takes  that  jurisdiction  away  from  the  catalogue  of 
''all  cases  in  equity.*'  Yet,  if  a  strict  construction  is  to  be 
given,  what  becomes  of  a  jurisdiction  exercised  for  as  many 
years  as  the  State  has  existed,  and  applicable  to  an  immense 
amount  of  property  ?  If,  under  the  Constitution,  the  Legis- 
lature had  no  authorit}^  to  take  from  Courts  of  equity  any 
portion  of  their  former  jurisdiction  and  vest  it  in  a  Court  not 
strictly  one  of  equity  jurisdiction,  a  result  would  follow  not 
profitable  to  contemplate,  except  for  illustration. 

9.  Specific  performance  is  essentially  a  branch  of  equity 
jurisdiction.  Under  Section  1597  to  1607,  C.  C.  P.,  many 
deeds  have  been  made  in  this  State  by  executors  and  admin- 
istrators, upon  orders  made  by  Probate  Courts,  and  the 
titles  thereby  attempted  to  be  made  have  been  acted  upon 
and  recognized  as  valid.  Yet  the  compelliug  of  an  executor 
or  administrator,  representing  a  deceased  person  who  was 
bound  by  contract  in  writing  to  execute  a  deed,  is  as  much  a 
case  in  equity  as  is  the  matter  now  before  us. 

I  am  aware  of  what  is  said  in  2  Story's  Eq.  Jur.,  Sections 
1058  to  1074,  concerning  the  jurisdiction  of  Courts  of  equitv 
to  construe  wills  in  aid  of  their  due  execution;  but  I  shall 
show  that,  in  my  opinion,  what  is  there  said  has  no  applica- 
tion in  this  State,  so  far  as  concerns  questions  similar  to  this 
under  consideration,  arising  during  administration.  Just 
here  I  will  allude  to  a  case  to  which  reference  has  been 
made  as  sustaining  the  proposition  that  the  District  Court 
had  jurisdiction,  viz. :  (xrigga  vs.  Clark,  23  Cal.  427.  That 
was  an  action  broii^ht  by  an  administrator  against  a  surviv- 
ing partner  of  the  intestate  to  compel  an  accountiug  of  the 
partnership  affairs  of  the  intestate,  and  the  defendant,  and 
the  Court.  Crocker,  J.,  Norton,  J.,  concurring,  say:  **It  is 
contended  that  the  Probate  Court,  in  which  the  proceedings 
for  the  settlement  of  the  estate  were  pending,  had  acquired 
jurisdiction  of  the  subject-matter  of  the  present  action,  and 
therefore  the  demurrer  should  have  been  sustained.    The 

Srisdiction  vested  in  the  Probate  Court  does  not  divest  the 
istrict  Courts  of  their  general  jurisdiction  as  Courts  of 
chancery  over  actions  of  this  character."  If  that  decision  is 
authority  to  sustain  the  action  at  bar,  I  fail  to  see  it. 

The  case  of  Payne  vs.  Payne,  18  Cal.  291,  is  no  authority 
in  this  case;  that  was  an  amicable  suit,  as  this  is:  neither 
party  raised  the  question  of  jurisdiction;  it  was  not  passed 
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upon;  it  does  not  appear  from  the  case  as  reported  that  the 
estate  was  being  administered  upon  in  the  Probate  Court. 

II.  The  Probate  Court  of  San  Mateo  County  had  exclu- 
sive jurisdiction  of  the  subject-matter  of  the  action,  and  to 
determine  to  whom  and  in  what  proportions  the  estate  of  the 
testator  should  be  distributed. 

The  Constitution  of  this  State,  as  originally  adopted,  pro- 
Tided  (Art.  VI,  Sec.  1),  that  *'the  judicial  power  of  this 
State  shall  be  vested  in  a  Supreme  Court,  in  District  Courts, 
in  County  Courts,  and  in  Justices  of  the  Peace,  and  in  such 
inferior  Courts,"  etc.;  and  (Section  8)  the  County  Judge  shall 
"perform  the  duties  of  Surrogate  or  Probate  Judge.'  It  is 
not  necessary  to  consider  the  force  and  effect  of  those  pro- 
visions further  than  to  say  that  all  the  cases  in  this  Court 
upon  this  subject,  from  tVUaon  vs.  Roach,  4  Cal.  362,  to 
Payne  vs.  Payne,  18  Cal.  291,  arose  thereunder.  In  1862 
the  Constitution  was  amended  so  as  to  read  (Art  YI,  Sec.  1) : 
"The  judicial  power  of  this  State  shall  be  vested  in  a  Su- 

Ceme  Court,  in  District  Courts,  in  County  Courts,  in  Pro- 
.te  Courts,"  etc.;  and  (Sec.  8)  *'the  County  Judges  shall 
also  hold  Probate  Courts,  and  perform  such  duties  as  Pro* 
bate  Judges  as  may  be  prescribed  by  law."  Then,  at  least, 
file  Probate  Courts  were  distinctly  recognized  as,  if  not  es- 
tablished, and  were,  and  since  have  been,  constitutional 
Courts.  Very  soon  after  the  adoption  of  these  amendments, 
ibis  Court,  in  the  matter  of  the  will  of  Bowen,  34  Cal.  682, 
Khodes,  J.,  delivering  the  opinion,  referring  to  Section  8, 
said:  "This  is  a  comprehensive  grant  of  probate  jurisdic- 
tion, and  as  there  is  nothing  in  the  article  granting  concur- 
rent jurisdiction,  the  grant  to  the  Probate  Courts  must  be 
held  exclusive.  There  may  be  cases  involving  matters  pecu- 
liar to  Probate  Courts  of  which  the  District  Courts  may  have 
jurisdiction;  but  matters  like  the  probate  of  a  will,  the  grant- 
ing of  letters  testamentary,  or  of  administration,  the  allow- 
ance of  claims,  the  settlement  of  the  accounts  of  the  executor 
or  administrator,  etc.,  were  well  understood  at  the  time  of 
the  adoption  of  the  amendments  to  the  Constitution  as  fall- 
ing within  the  probate  jurisdiction.  If,  without  any  express 
grant  like  that  m  the  former  Constitution,  the  District  Courts 
ean  be  vested  by  the  statute  with  jurisdiction  of  the  matters 
provided  by  Section  20  of  the  Probate  Act,  the  iurisdiction 
io  determine  every  question  of  fact  arising  in  the  Probate 
Courts  may  likewise  be  transferred  to  the  District  Courts, 
and  the  Probate  Courts  left  as  the  mere  registers  of  the  de- 
cisions of  the  District  Courts. " 
In  Eingland  the  ordinary,  and  in  America  the  surrogates, 
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until  their  jurisdiction  was  enlarged,  were  little  else  than 
registers. 

The  amendment  to  Seotioii  8  says:  *'  Shall  hold  Probate 
Courts  and  perform  such  duties  as  Probate  Judges  as  may 
be  prescribed  by  law."  This  provision  takes  from  Courts  of 
equity  every  matter  relating  to  "probate"  of  which  they 
had  formerly  had  jurisdiction,  and  confers  it  upon  the  Pro- 
bate Courts.  That  leads  me  to  consider  what  is  probate. 
Probate,  in  England,  in  the  absence  of  an  enlarged  meaning 
by  statute,  signified  only  the  proof  of  a  will  either  in  solemn 
or  common  form.  (2  Black,  Com.  508.)  Is  that  all  that  the 
framers  of  our  Constitution  meant?  or,  rather,  did  they  not 
mean,  that  which,  all  matters  which,  at  the  time  of  using  the 
words,  was  and  were  understood  to  be  a  part  of  or  parts  of 
probate  business?  Abbott,  in  his  Law  Dictionary,  title 
'* Probate  Court,"  says:  "In  many  of  the  United  States, 
Court  of  Probate,  or  Probate  Court,  is  used  as  the  title  of 
the  Court  having  general  probate  jurisdiction — that  is,  to 
take  proof  of  wills,  to  issue  letters  testamentary,  letters  of 
guardianship  and  of  administration,  to  superintend  the  ad- 
ministration of  estates  and  accounting  of  representatives  and 
trustees,  and  many  cognate  matters. " 

Under  the  Constitution,  the  Legislature,  in  prescribing  by 
law  the  duties  of  the  Probate  Courts,  did  comer  upon  mem 
power  to  ^ant  letters  testamentary,  of  administration  and 
guardianship,  the  management  of  estates  of  deceased  per- 
sons and  wards,  the  compelling  and  settling  of  accounts,  the 
discovery  of  effects,  the  sale  of  real  estate,  the  payment 
of  debts,  and  the  distribution  of  ''the  residue  of  the  estate 
in  the  hands  of  the  executor  or  administrator,  if  any,  among 
the  persons  who  by  law  are  entitled  thereto."  This  last 
clause  necessarily  involves  the  right  and  power  to  ascertain 
and  determine  who  are  entitled  thereto.  The  power  was 
ample;  the  machinery  was  ample.  The  Probate  Courts  did 
not  require  the  aid  of  any  otner  Court  in  ascertaining  any 
questions  of  fact  before  them,  and  from  their  decisions  an 
appeal  laid  directly  to  the  Supreme  Court. 

From  these  views,  thus  brieflv  stated,  I  am  of  opinion 
that  under  the  late  Constitution  all  matters  concerning  the  ad- 
ministration of  estates  of  deceased  persons,  such  as  the  matters 
above  referred  to,  were  not  to.  remain  *'  cases  in  equity,"  bat 
were  transferred  and  became  probate  matters;  and  that  in 
the  creation  of  the  various  Courts,  and  in  defining  their  re- 
spective jurisdictions,  it  was  intended  that  one  should  not 
trench  upon  the  other,  and  that  there  should  not  be,  as  to 
probate  matters,  concurrent  jurisdiction. 
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The  reason  why,  in  former  times,  equity  assumed  jurisdic- 
tion of  the  various  matters  hereinbefore  referred  to,  was  be- 
cause, in  England,  the  ecclesiastical  Courts  and  the  ordi- 
nary, and  in  America  the  surrogates,  had  no  jurisdiction,  and 
had  no  machinery  for  affording  relief.  Those  reasons  do 
not  exist  in  this  btate.  With  us  the  Probate  Courts  had 
jurisdiction  conferred,  and  had  ample  machinery  provided 
to  hear  and  determine  all  matters  necessary  to  a  fuU  admin- 
istration of  an  estate  as  between  aU  persons  interested  in  its 
administration  as  such. 

This  view  is  not  in  conflict  with  Haverstick  vs.  Trudel,  51 
Cal.  435,  nor  with  Bush  vs.  LindseUy  44  Cal.  121.     It  is  sup- 

Srted  by  Auguisola  vs.  Arnaz,  51  Cal.  435,  where  the  Court, 
lodes,  J.,  said:  "The  Probate  Courts  have  exclusive  ju- 
risdiction of  the  accounts  of  executors  and  administrators, 
and  of  the  final  distribution  of  the  estates  of  decedents." 

I  admit  there  may  (Questions  arise,  as  suggested  in  51  Cal. 
435,  supra,  when  the  interposition  of  a  Court  of  equity  may 
be  necessary.  (See  Theller  vs.  Such,  Depjartment  1  of  this 
Court,  opinion  tiled  May  16,  1881,  in  which  opinion  I  con- 
cur, as  presenting  a  case  clearly  within  equity  jurisdiction.) 
But  the  case  at  bar  does  not  present  such  a  question.  In 
my  opinion  the  construction  of  the  will  in  question  was  as 
much  within  the  power  of  the  Probate  Court  of  San  Mateo 
County,  for  the  purpose  of  determining  the  persons  to 
whom  and  the  proportions  in  which  the  residue  of  the  estate 
should  be  distributed,  as  would  have  been  the  hearing  of 
evidence  and  determining  as  to  heirship  if  the  deceased  had 
died  intestate. 

lU.  Even  admitting,  which  I  do  not,  that  there  was  con«- 
current  jurisdiction  in  the  District  Court  and  in  the  Probate 
Court,  there  is  a  well-known  principle  that  where  two 
separate  tribunals  have  jurisdiction  over  a  subject,  that 
which  first  takes  jurisdiction  shall  have  exclusive  jurisdiction. 
The  Probate  Court,  by  probating  the  will,  acquired  and  had 
jurisdiction  of  the  subject-matter  of  the  estate,  to  and  in- 
cluding the  ascertainment  of  the  persons  entitled  to  the 
residue  and  its  distribution  among  them ;  and  no  other  tri- 
bunal could  take  jurisdiction  of  any  matter  concerning  the 
administration  of  the  estate,  of  which  the  Probate  Court 
could  in  any  event  have  jurisdiction.  It  therefore  follows, 
that  as  the  !rrobate  Court  was  the  only  Court  in  which  a  will 
could  be  probated,  no  other  Court  could  acquire  any  juris- 
diction over  the  subject-matter  of  this  action.  Was  tne  Pro* 
bate  Court  to  suspend  its  functions,  and  arrest  its  proceed-* 
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ings,  imtil  it  should  receive  the  advice  of  another  Court? 
Would  that  advice,  when  given,  be  binding  upon  the  Probate 
Court  ?  if  so,  by  what  authority  ?  Where  is  it  so  set  down? 
Suppose  this  Court  should  affirm  the  judgment  of  the  Court 
below,  and  the  decree  should  be  taken  to  tne  successor  of  the 
Probate  Court — would  that  decree  be  binding  upon  that 
Court?  No  appeal  from  the  Probate  Court  is  nere — its 
judgment  has  not  been  given. 

lY.  The  executors  have  no  concern  as  to  how  the  estate 
should  be  distributed.  It  is  quite  immaterial  to  them 
whether  the  nieces  should  receive  one-sixth,  one-eighth  or 
one-eleventh.  If  a  decree  had  been  made  by  the  Probate 
Court  distributing  to  any  legatee  more  then  the  executors 
deemed  proper,  they  could  not  have  appealed  from  the 
decree.  (Bates  vs.  JRybery,  40  Cal.  466;  Ikate  of  Wright,  49 
Cal.  550.)  If  so,  they  could  not  file  a  bill  to  be  instructed 
as  to  a  matter  about  which  they  had  no  concern.  In  the 
complaint,  they  ask  the  Court  ''to  determine  in  what  pro- 
portion the  estate  is  to  be  distributed,"  and  ''what  portion 
each  of  the  said  legatees  is  entitled  to  recover;"  "  that  the 
determination  of  such  questions  is  necessary  for  the  guidance 
of  the  plaintiffs  as  executors  aforesaid,  and  the  settlement 
and  distribution  of  the  estate."  Their  functions  were  not  to 
be  informed  how  to  distribute  the  estate:  their  functions 
were  to  file  and  settle  their  accounts,  showing  the  balance  for 
distribution,  and  petition  that  such  balance  be  distributed  to 
those  entitled;  the  Court  was  then  to  cause  notice  to  be  given 
to  all  concerned,  and  the  parties  claiming  were  to  present 
their  reasons  therefor  to  the  Court,  not  to  the  executors;  and 
the  Court  was  to  determine  what  persons  were  entitled,  and 
in  what  proportions.  As  to  such  determinations,  the  exe- 
cutors had  no  voice — thev  could  not  be  heard— they  had  no 
appeal.  How  can  they  file  a  bill  asking  for  advice  when  the 
advice  asked  is  entirely  immaterial  to  them.  The  executon 
were  officers  of  the  Probate  Court,  and  of  no  other.  To  that 
Court  only  could  they  look  for  advice  and  direction  as  to  any 
matter  within  its  jurisdiction,  even  where  the  advice  is  ma- 
terial to  them. 

The  judgment  should  be  reversed,  with  directions  to  dis- 
miss the  complaint.  Myrick,  J. 
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ACCOUNTS— Settlkment  of— In  prooaedinss  for  the  settlement  of  the  ac- 
coont  of  an  adminiRtrator,  the  petition  and  account,  and  the  written 
objectionB  filed  to  it,  are  the  pleadings,  which  the  Clerk  of  the  Court 
18  required  to  attach  to  a  copy  of  the  judgment,  and  these  form  the 
judgment  roll— Estate  of  Page 325 

ACCOUNT  STATED— See  Corporations. 

ACKNOWLEDGMENT— Cbbtifioatb— A  Notary's  certificate  of  acknowL 
edgment  is  conclusive  li  the  facts  required  are  stated  therein,  unless  in 
case  of  fraud,  duress  or  imposition,  and  the  prrantee  or  mortgagee  had 

notice  of  such  fraud,  duress  or  imposition.— Grant  vs.  White 192 

See  Marrtkp  Women. 

ACTIONS— Another  Action  Fending — The  test  for  determining  whether 
the  cause  of  action  is  the  same  in  both  cases  is,  Would  the  evidence, 
which  is  sufficient  to  support  the  judgment  in  the  second  action,  have 
authorized  a  judgment  for  plaintiff  in  the  first?— Montgomery  vs. 

Harrington 777 

Demand  when  not  Neoessary- Where  one  of  the  parties  farming  land 
on  shares  receives  the  proceeds  of  sale  of  the  crops,  no  demand  is  nec- 
essary in  an  action  by  another  of  the  parties  for  his  share.— Silva  vs. 

Dobble 221 

Abatement  and  Revival — An  action  based  upon  false  imprisonment  of 

Elaintiff  does  not  survive  as  against  defendant's  representative,  un- 
MS  it  has  been  kept  alive  by  statute. — Harker  vs.  Clark 231 

Such  grievance  is  not  within  tiie  statute  allowing  an  action  where  intes- 
tate has  "wasted,  destroyed,  etc,  the  goods  or  chattels  of  another.'* 
— Id. 

Tender  Before — An  action  cannot  be  maintained  for  the  considera- 
tion in  a  deed,  on  tender  thereof,  if  there  is  a  prior  mortgage  on  the 
premises  unsatisfied  and  undischarged. — Hoeckel  vs.  Reese 627 

PoB.  Personal  InjurIbb — Where  A,  having  received  personal  injuries 
from  an  exi>losion  at  a  lecture  on  chemistry  delivered  by  B  before 
the  Mechanics'  Institute,  brought  an  action  therefor  aeainst  B,  and 
afterwards  amended  his  complaint  by  making  the  Mechanics'  Insti- 
tute a  party  defenduit;  and  subsequently,  in  consideration  of  $500 
paid,  executed  a  release  to  the  Mechanics'  Institute,  in  which  he 
acknowledged  having  "received  satisfaction  for  the  injury  alleged 
in  the  complaint,"  and  released  "all  demands  and  claims  arising  from 
personal  injuries  to  him>  or  for  which  he  brought  suit,*'  eta :  Held, 
that  the  transaction  constituted  a  satisfaction  for  all  injuries,  and  that 
A  could  not  recover  further  damages  from  B.— IJrton  vs.  Price 82 

See  Judicial  Officers. 
ACTIONS  TO  QUIET  TITLE- 

Decrbe — In  an  action  to  quiet  title  to  real  property,  it  is  improper  to  order 
the  execution  of  a  deed  by  defendants ;  the  appropriate  relief  is  by 
decree.— Brannan  vs.  Paty 386 

Who  Mat  Maintain — The  owner  of  an  estate  or  interest  in  land,  less  than 
an  estate  in  fee,  may  maintain  an  action  to  determine  an  adverse 
claim. — Mora  vs.  Leroy. 633 

Act  of  Conore&s— The  Act  of  Congress  of  July  23, 1866,  ^titled  "  An 
Act  to  ouiet  land  titles  in  California/*  does  not  apply  to  valid  loca- 
tions.— People  ex  rel.  Hastings  vs.  Jackson 706 

A  valid  location  made  after  an  invalid  one  has  been  made,  and  before 
the  passage  of  the  Act,  fionstitutes  an  intervening  right  which  it  was 
not  the  intention  of  Congress  to  interfere  with.— Id. 
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A  party  in  poMewion  of  real  property  may  maintain  an  action  to  qniet 

title.— Liebrand  tb.  Otto. 766 

Act  of  Ck)V0BB88— Hopper,  the  grantor  of  plaintiff,  receiTed  from  one 
Baxter  a  oonveyanoe  of  a  portion  of  a  lot  in  the  town  of  Petalnma, 
prior  to  the  passage  of  the  Act  of  Congress  of  March  1, 1807,  qxdeting 
title  to  land  m  Petalnma  and  Santa  Clara,  in  which  oonyeyance  Bar- 
ter reserred  a  right  of  way ;  and  such  right  was,  together  with  the 
balance  of  the  lot,  afterwani,  and  before  thepassage  of  the  Act  of 
Congress,  conveyed  by  Baxter  to  defendant:  Held,  that  defendant** 
easement  was  not  destroyed  bv  said  Act :  that  it  was  intended  by  tlte 
Act  to  perpetrate  and  not  to  destroy  existing  possessory  rights— not 
only  the  tanscible  occupancy,  but  all  rights  to  the  land  aoqaind  by  vir- 
tue of  the  occupancy,  including  easements. —Meal  vs.  McKear 686 

See  Kjbctment. 

ACTUAL  NOTICE— Equivalbnt  to  Wmttbn  Notice— Actual  notice  of  the 
rendering  of  a  decision  is  equivalent  to  written  notice,  and  the  time 
for  filing  a  memorandum  of  costs  runs  from  the  time  of  such  aetoal 

notice.— O'Neii  vs.  Donohue 494 

ACTUAL  POSSESSION— See  Van  Nibs  OBDI^^AKCK. 
ADMINISTRATOR— An  administrator  has  no  power  to  contract  with  an 
attorney  that  the  latter  shall  receive  a  coutingent  fee  out  of  the  estate 

.  for  services. — Estate  of  Page 325 

See  Estates  of  Deceased. 
AFFIDAVIT— See  Appeal;  Street  Absessmekt  ;  Scmmons. 
AGENCY— See  Equity;  Nbolioekce. 
AGREEMENT— See  Ejectment. 
ALIENS— See  Inheritance. 
AMENDMENT- See  Complaint. 

APPEAL— Who  Mat  Appeal— Where  an  appellant  did  not  unite  in  the  de- 
fense in  the  Court  below,  he  cannot  be  heard  in  relation  to  it  in  the 
appellate  Court.— Home  Security  B.  and  L.  Association  vs.  GeoiRe^..  121 
A  stranger  to  a  judgment  cannot  appeal  therefrom. — Scotland  vs.  East 

Branch  Mining  Co. . , 841 

Ab  to  the  parties  denied  a  new  trial,  judgment  is  appealable.— Whitten- 

brock  vs.  Belmer 760 

How  Taken— An  appeal  is  well  taken,  though  the  notice  be  filed  snbse- 
quent  to  service  and  the  undertaking  be  filed  within  five  days  «fter  ser- 
vice and  before  the  notice  is  filed.— Hewes  vs.  Carville  Manuf.  Go. . .  289 
Orders  Appealable— An  order  denying  a  motion  for  new  trial  is  an 

order  after  judgment,  and  appealable.— McDonald  vs.  MoConky. 258 

Orders  granting  extension  of  time  to  prepare  and  serve  notice  of  motion 
for  new  trial,  and  statement  and  orders  made  refusing  to  settle  state- 
ments, are  special  orders  made  after  final  judgment,  and  are  appeal- 
able. —Clark  vs.  Crane 412 

An  order  after  judfirment  that  money  held  by  the  Sheriff  under  attach- 
ment be  paid  over  to  preferred  creditors  is  a  special  order,  and  appeal- 
able.—Newman  vs.  Superior  Court G62 

Order  not  Appealable— An  order  refusing  to  set  aside  a  default  is  not 

an  appealable  order.— Tregambo  vs.  Comanche  M.  &  M.  Ca 6K 

Separate  Appeals— Where  there  are  two  appeals,  one  from  the  judgment 
and  the  other  from  an  order,  the  affirmance  of  the  judgment  should 
not  prevent  the  Court  below  from  setting  aside  the  verdict  if  it  should 
be   satisfied  that  the  motion  for  new  trial  should   be  granted.— 

McDonald  vs.  McConky 258 

When  to  be  Taken- An  appeal  from  a  judgment  cannot  be  taken  mora 

than  one  year  after  its  entry.— Voll  vs.  Uollis 725 

It  must  be  taken  within  a  year. — Shattuck  vs.  Oakl^d  Smelting  and 

Refining  -Co 547 

Record  on  Appeal — On  appeal  from  an  order  granting  a  new  trial,  the 
record  must  contain  a  statement,  or  the  ruling  will  not  be  reviewed.— 

Oakland  Gaslight  Company  vs.  Dameron 95  ' 

Judicial  Notice- An  appellate  Court  will  not  take  judicial  notice  of 
proceedings  in  lower  Courts.- Nash  vs.  Harris 258 
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The  record  of  snch  proceedings  must  be  authenticated  in  the  mode  re- 
qnired  by  law.— Id. 

AFFiDAViTSr— Affidavita  or  papers  nsed  on  the  hearing  must  be  authenti- 
cated as  having  been  umg,  or  they  will  form  no  part  of  the  record  on 
appeal.— Nash  vs.  Harris 233 

ExcKFnoirs— An  objection  not  taken  in  the  Court  below  cannot  be  re- 
viewed on  appeal.— Estate  of  McCarthy. 278 

iNBTRUonoNB— Instructions  will  not  be  reviewed  on  appeal,  if  not  ex- 
oepted  to  in  the  Court  below.— CJlark  vs.  His  Creditors 646 

Ordkb  whin  not  Bbvebsed— An  order  denying  a  motion  for  new  trial 
will  not  be  reversed  where  there  is  some  evidence  upon  each  of  the 
material  issues  involved.— Bensley  vs.  Whipple 182 

Jddohsnt  when  not  Bevbbsed— The  Supreme  Court  will  not  reverse  a 
judgment  on  the  ground  that  five  dolburs  too  much  has  been  oranted 
plaintiff,  unless  convinced  of  the  faot— LataiUade  vs.  Santa  Barbara 

Gas  Co. 601 

A  case  will  not  be  reversed  for  insufficiency  of  evidence  if  there  is  sufff- 
cient  evidence  to  support  the  verdict.— Jeffrejrs  vs.  Hancock. 613 

Obdxb  Revebskd- An  order  setting  aside  a  judgment  four  years  after  its 
rendition  to  allow  defendant  to  plead  his  final  discharge  in  bankruptcy, 

will  be  reversed  on  appeal- Wakelee  vs.  Davis. 92 

An  order  changiuff  the  plsuse  of  trial  of  an  action  where  defendant  omitted 
to  file  a  demand  in  writing  as  prescribed  by  the  Code,  is  erroneous  and 
should  be  reversed.- Byrne  vs.  Byrne 200 

JuxK»]fZNT  BxvsBSED— If  the  findings  are  not  responsive  to  the  issues^ 

Wiudgment  will  be  reversed.- Boeding  vs.  Ferasso 158 
here  a  judgment  was  not  supported  by  the  findings,  but  the  findioos 
showed  that  it  should  have  been  the  otiher  way,  sudi  judgment  should 

be  reversed.— Dyer  vs.  Cham 172 

Where  the  findings  of  probative  facts  are  not  sufficient  to  enable  the 
Court  to  declare  the  ultimate  facts,  judgment  will  be  reversed.— 

Packard  vs.  Johnson 886 

Packard  vs.  Moss. 866 

If  the  evidence  does  not  sustain  the  verdict,  judgment  will  be  reversed. 

—Williams  vs.  Montgomery. 674 

If  the  Court  fails  to  find  upon  adverse  possession,  the  cause  will  be  re- 
versed for  want  of  a  finding  on  such  issue.— Crosbv  vs.  Dowd 786 

Where  a  proper  question  asked  a  witness  was  ruled  out,  its  exclusion 
is  error,  for  which  the  judgment  should  be  reversed. — People  vs.  Hall    88 
JuDOMBNT  NOT  DiBTUBBSD— u  it  appears  that  the  case  hinges  merely 
upon  the  preponderance  of  evidence,  the  judgment  will  not  be  dis- 
turbed.—Bensley  vs.  Whipple 182 

FntDiNO  NOT  DiBTUBBXD— A  &iding  of  fact  will  not  be  disturbed  if  there 

is  evidence  to  support  it— CNeil  vs.  Donahue 494 

Booth  vs.  Gait 60S 

VsBDiCT  NOT  DiBTUBBED. — Upon  the  question  of  negligence,  the  jury 
having  found  that  the  defendant  was  the  guilty  party,  and  there  being 
testimony  te  sustain  such  conclusion,  tne  verdict  will  not  be  dis- 
turbed.—Spearman  vs.  CaUfomia  Street  B.  B.  Co 544 

JuDOMSNT  When  Avfibhed— Where  the  findings  are  sustained  by  the  evi- 
dence, iudgment  will  be  affirmed.— Brown  vs.  Witts 282 

Where  there  is  evidence  to  sustain  a  finding,  the  appellate  Court  will 

consider  the  fact  established.— Benninger  vs.  Phoemx  Ins  Ca 567 

If  the  record  does  not  show  that  the  findings  are  not  sustained  by  the 

evidence,  judgment  will  be  affirmed.— Whartenby  vs.  Toomey 657 

Where  there  is  no  merit  in  the  appeal,  judgment  will  be  affirmed. — 

Toung  vs.  Thompson 709 

Ebbob  Without  Injubt— No  injury  results  if  after  overruling  a  demurrer, 
which  showed  items  barred  by  the  Statute  of  Limitations,  the  Court, 
on  the  trial,  and  also  in  the  decree,  credits  defendant  with  the  items. 

—Turner  vs.  Mahoney 779 

GoNnjonNG  £viDENOE--Conflicting  evidence  will  not  be  reviewed  on  ap- 

peaL— Turner  vs.  Mahonev 779 

Wnere  the  evidence  is  conflicting,  the  decision  of  the  Court  below  will 

not  be  disturbed.— Estate  of  McCarthy.  278 ;  Porter  vs.  Woodward. .  887 
Where  t&e  evidence  on  the  question  of  damages  is  oonffioting,  and  the 
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eatim&te  of  the  Court  below  did  not  exceed  that  of  some  of  the  wit- 
nesses, the  finding  will  not  be  disturbed. — itobinsoa  ts.  Black  Disr- 
mond  Coal  Co 279 

If  there  is  a  substantial  oooflict  of  evidence  in  regard  to  defect  of  parties 
and  findings  of  fact,  judgment  will  not  be  disturbed.— B£ix  ts.  Miller.  540 

If  a  substantial  conflict  exists  in  the  testimony,  the  ruling  of  the  Court 
must  stand.— <Jlark  vb.  His  Creditors .•*:*•*  ^^ 

Affidavits  en  the  question  of  misconduct  of  the  jury  being  oonflictiDg, 

the  rulings  of  the  Court  below  will  not  be  disturbed.— People  vs.  Dye.  411 

Pbesumftionb  ok— Where  the  Court  directed  a  witness  not  to  answer  a 

proper  question  asked,  it  will  be  supposed  that  thejury  disrvearded  the 

answer  given  in  disobedience  to  the  order  of  the  Court. — People  vs. 

HaU... 38 

Immaterial  Points- Where,  in  an  action  to  foreclose  a  mortgage,  a  Bub- 
sequent  purchaser  of  the  premises,  who  had  been  made  a  party  defend- 
ant, set  up  in  her  answer  a  combination  between  the  mortg^or  and 

•  mortgagee,  to  misrepresent  the  value  of  the  property,  whereby  she 
was  induced  to  give  more  than  it  was  worth,  and  the  Court  found 
against  the  alleged  combination:  Held,  on  appeal,  that  the  Court 
would  not  inquire  into  the  question  as  to  whether  the  answer  set  up 

a  ground  of  relief  or  not. — Ia  Societe  Francaise  vs.  Selheimer 115 

BiBBCTiNO  Judgment— Where  the  only  question  involved  in  the  appeal 
was  as  to  whether  a  counter-claim  could  be  set  up  against  the  State, 
the  judgment  of  the  Supreme  Court  on  a  rehearing  should  be  so  mod- 
ified as  to  strike  out  the  direction  for  a  new  trial,  and  to  order  judg- 
ment in  accordance  with  the  decision.— People  ex  reL  Board  of  State 
Prison  Directon  vs.  Miles 119 

The  appellate  Court  may,  in  a  complicated  equity  case,  frame  a  decree 
to  be  entered  in  the  Court  below.— Sborb  vs.  Beaudry. 1^ 

Where  the  Court  below,  through  inadvertence,  faUed  to  allow  defend- 
ant the  full  amount  of  a  credit  in  an  account  stated,  judgment  must 
be  reversed  with  directions  to  allow  the  full  amount. — ^Woods  vs. 

Merrill 841 

New  Trial— Where  the  evidences  did  not  justify  the  findings  in  an  action 

for  damages,  a  new  trial  will  be  ordered. — Fairbanks  vs.  Williams.. . .  773 
Opinions  of  Supreme  Court— It  will  not  be  presumed  that  the  lower 
Court  will  disregard  an  opinion  of  the  Supreme  Court  rendered  in  an 
action  pending  before  such  lower  Court— Bliss  vs.  Superior  Court.. . .  704 
Dismissal  of  Appeal — Where,  on  appeid  from  an  order,  the  record 
shows  the  Court  had  no  jurisdiction,  the  appeal  will  be  dismissed. — 
Heurstal  vs.  Muir 22 

Where  an  ai>peal  was  taken  from  an  order  after  final  judgment,  and 
the  transcript  did  not  show  that  final  judgment  had  been  in  fact  ren- 
dered, the  appeal  will  be  dismissed.— Schaefer  vs.  French  Sav.  and  L. 
Society 1B5 

Where  a  party,  on  motion  to  dismiss  an  appeal  on  several  grounds, 
argues  only  one  of  the  grounds,  and  his  motion  is  denied,  he  cannot 
afterwards  again  move  on  either  of  the  grounds  contained  in  his 
former  motion.— Lang  vs.  Specht 236 

A  certificate  upon  motion  to  dismiss  an  appeal  must  contain  evidence 
that  notice  of  appeal  was  served  on  respondent  or  his  attorney.— 
Good  vs.  Winans 538 

The  appellate  Court,  in  the  absence  of  the  testimony,  will  presume  that 
the  findings  necessary  to  support  the  action  of  the  Court  were  sus- 
tained by  sufficient  evidence.— Estate  of  Kibbe. 729 

An  appeal  from  a  judgment  will  not  be  dismissed  because  a  new  trial 
hsH  been  granted  as  to  some  of  the  antagonistic  parties.— Whitten- 
brock  vs.  Belmer 760 

Where  a  motion  was  made  to  dismiss  an  appeal  from  an  order  adjudging 
a  party  guilty  of  contempt,  and  appellant  resisted  on  the  ground  that 
the  order  was  void:  Held,  that  appeal  was  not  the  proper  remedy.— 
Heurstal  vs.  Muir 22 

See  Certiorari;  Contempt. 

APPEAL    IN   CRIMINAL    CASES-Riqht   of  Appeal-  The  right  to 
take  and  prosecute  an  appeal  is  properly  within  the  meaning  of 
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Section  519  of  the  Penal  Code  in  relation  to  sending  a  threatening 
letter  with  intent  to  extort  money  or  other  property. — People  vs. 
Cadman 93 

Ersob  in  iNSTBDcnovs— Where  no  part  of  the  testimony  ie  carried  up 
on  appeal,  the  appellate  Court  will  not  reverse  the  judgment  unless 
the  instructions  wuuld  have  been  erroneous  under  every  conceivable 
state  of  facta.— People  vs.  Smith 132 

RscoRD  ON  Apfbal — Where  the  record  on  appeal  from  a  judgment  of 
conviction  showed  that  a  demurrer  for  insufficiency  had  been  filed  to 
the  information,  but  did  not  show  what  action  bad  been  taken  re- 
specting it,  for  aught  that  appeared  such  demurrer  may  have  been 
withdrawn:  and  the  information  appearing  to  be  good  in  substance, 
judgment  snould  be  affirmed.— People  vs.  Clarke 190 

Technical  Ebbobs— The  Supreme  Court  is  bound  to  give  judgment  with- 
out regard  to  technical  errors  not  affecting  the  substantial  rights  of 

the  parties.— People  vs.  Nichols 436 

An  objection  that  the  verdict  should  be  read  before  it  is  recorded  is  not 
a  distinct  objection  that  any  substantial  right  of  defendant  is  liable 
to  be  affected.— People  vs.  Nichols. 436 

Obdsb  not  Apfealabue— An  order  made  subsequent  to  sustaining  a  de- 
murrer to  the  indictment  that  the  District  Attorney  file  an  informa- 
tion against  defendant  is  not  appealable. — People  vs.  Specht 489 

Ibbboulabitiis  at  TbiaIt— .Tudgment  will  not  be  reversed  fer  a  mere 
irregularity  in  entering  or  recording  the  verdict. — People  vs.  Beck. .  628 

Notice  of  Apfbal— Where  **due  service"  of  notice  of  appeal  was  ac- 
cepted by  the  District  Attorney,  a  motion  to  dismiss  tlie  appeal  on 
the  ground  that  the  service  of  notice  was  made  before  it  had  been 
filed  will  be  denied.— People  vs.  Grigaby 778 

Tbanscbipt — Upon  an  appeal  from  a  judflrment  the  transcript  must  con- 
tain a  copy  of  the  judgment,  or  the  appeal  will  ]j>e  dismissed. — People 
vs.  Sing  JLum 812 

Obdeb  Affibmbd — If  the  evidence  is  brought  up  and  the  exception  is  to  \ 
the  charife  as  an  entirety,  and  no  error  is  pointed  out  by  appellant  ) 
nor  discovered  by  the  Court,  the  order  denying  a  motion  for  new  trial 

will  be  affirmed.— People  vs.  Sing  Lum 812 

APPEAL  BOND— Judgment  on— The  provisions  of  the  Code  of  Civil  Pro- 
cedure allowing  judgment  on  motion  against  sureties  on  an  appeal 
bond  are  not  uncunstitutionaL — Ladd  v  Pamell 171 

Notice— If  such  sureties  are  duly  notified  and  fall  to  appear,  judgment 
by  default  may  be  entered  against  them. — Id. 

Tbndeb— A  tender  in  United  States  legal  tender  notes  of  the  amount  due 
on  an  appeal  bond,  where  no  Gl>jection  is  made  to  the  amount,  and 
tbe  judgment  appealed  from  does  not  require  payment  in  gold  coin, 
is  equival<)nt  to  payment,  and  discharges  the  sureties  from  their  obli- 
gation.—Sharp  vs.  Miller 554 

Effect  of  Appeal — A  bond  to  stay  proceedings  upon  appeal  from  an 
order  refusing  to  dissolve  an  injunction  does  not  prevent  the  Court 
below  from  proceeding  with  the  trial  of  the  action,  as  it  is  only  of 
orders  or  judgments  which  command  or  permit  some  act  to  be  done 
that  a  stay  of  proceedings  can  be  had,  and  an  order  refusing  to  dis- 
solve an  injunction  is  not  of  that  character. — Bliss  vs.  Simpson 704 

ASSAUIiT  TO  MURDER— See  Cbiminal  Law  and  Pbactice. 
ASSETS  OF  PARTNERSHIP— See  Estates  of  Deceased. 
ASSIGNMENT— Cause  of  Action— If  an  assignment  of  a  cause  of  action 
be  in  writing,  the  written  assignment 'is  the  best  evidence  of  what  the 
assignment  was. — Ladd  vs.  Samuels 442 

Of  Debt — The  assignment  of  a  debt  secured  by  mortgage  carries  with  it 
the  security.- Dingley  vs.  Bank  of  Ventura 682 

See  Attobnet;  Evidence. 
ATTACHMENT— Lien  of— To  attach  tangible  property   or   garnishee   a 
credit,  it  is  essential  that  the  property  or  credit  exists;  jf  nothing  is 
owing  at  the  time  of  garnishment,  no  lien  is  secured  thereby. — Early 

vs.  Town  of  Redwood  City 222 

The  lien  of  an  attachment  on  a  growing  crop  operates  against  a  subse- 
quent mortgagee  with  notice  of  the  attachment — Raventasvs.  Green.  568 
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Liability  of  Sussms— The  Boreties  in  an  nnderUkinK  for  attachment 
are  liable  for  all  costs  and  diabursementB  adjudged  to  defendant, 
whether  made  in  the  action  or  on  the  attachment. — Anonymons 372 

Pboosedinob  not  AFFBCTED-'ProceediogB  by  attachment  are  net  affected 
by  insolvency  proceedings  nntil  the  appointment  of  an  assignee^ — 
Von  Rounn  vs.  Superior  Court 429 

Pbopibtt  Subject  op— Personal  property  not  capable  of  manual  dehvety 

ia  subject  to  attachment— Baventas  vs.  Green 568 

A  growing  crop  is  subject  to  attachment— Baventas  vs.  Green 568 

Sale  ukdeb— A  sale  under  attachment  of  all  the  interest  of  a  traatee  In 
real  property  does  not  pass  the  trust  property  or  affect  the  cestui  que 
trust— De  Celui  vs.  Porter 570 

See  Plsadino;  Shebitf;  Inbolvbnot. 
ATTORNEYS— Knowledge  op— The  knowledge  of  an  attorney  acting  for 
both  assignor  and  assigoee  is  the  knowledge  of  an  aastgnee;  henoe, 
where  the  attorney  knew  that  the  assignor's  mortgs^e  was  subsequently 
indorsed  by  the  Recorder  for  record:  Held,  that  defendant  was  bonnd 
by  the  knowledge  of  his  attomev.— Donald  vs.  Seals 402 

Fees  op— The  fees  of  an  attorney  must  be  fixed  by  the  Probate  Court, 
and  be  allowed  as  part  of  the  expenses  of  administration.— Estate  of 
Page. 325 

See  CoNYEBfiiON;  Estates  op  Deceased  Pebsons. 

BAIL  BOND— FoRPEiTURE— A  bail  bond  in  a  case  of  misdemeanor  cannot 
be  declared  forfeited  solely  on  the  ground  of  non-appearance  of  the 

defendant  persoDallv  at  the  trial.— People  vs.  Budd. 486 

Allowance  op  Bail— Bail  will  not  be 'allowed  after  oonviction  pending 

aopeal.- Ex  parte  Marshall 724 

See  Ukdebtaunos.    « 
BILL  OF  EXCEPTIONS— Exceptions  Depinbd— An  exception  is  an  ob- 
jection upon  a  matter  of  law  te  a  decision  made  by  a  Court — ^Estate 

of  Page. 835 

To  make  the  objection  dieotual  in  a  bill  of  exceptions,  it  should   be 
steted^nd  also  the  grounds  upon  which  it  is  made. — Id. 
To  BE  IN  WBinKa— Though  an  order  be  deemed  excepted  to,  yet  the  ap- 

Sellate  Court  will  not  review  the  ruling  unless  the  exception  is  re- 
uoed  to  writing  and  settled  in  a  bill  within  the  stetutory  time.— Naah 

vs.  Harris 2SS 

Settlement  op— Where  plaintiff's  attorney  reserved  the  right  to  object  to 
the  settlement  and  allowance  of  ippart  of  a  bill  of  exceptions  relat- 
ing to  the  striking  out  of  a  portion  of  defendant's  answer,  and  on  the 
ground  that  the  same  was  not  presented  'in  due  time,  Uie  objeotioa 

should  be  allowed.— Levee  District  No.  1  vs.  Huber 165 

SUPPICISNCT  OP— A  bill  of  exceptions  steting  that  **  each  party  intro- 
duced evidence  to  sustain  the  issue  on  their  part "  is  sufficient. —Peo- 
ple vs.  Dye 4U 

If  a  more  particular  insertion  of  the  testimony  is  required,  it  must  be 

set  forth  by  the  party  desiring  it— Id. 
The  objection  that  the  verdict  ia  contrarv  to  the  evidence  is  not  tenable 
where  the  bill  of  .exceptions  recites  that  each  party  introduced  evi- 
dence tending  to  sustain  the  issues.— Id. 
Ibreoular  Depault— The  irregularity  of  enterinff  a  default,  not  i^paar- 
ing  upon  the  Judgment  roll,  must  be  embodiea  in  a  bill  of  exoepaons. 

McGkiry  vs.  Fedrorena. M6 

BOUNDARIES— JuBiBDicnoN—Equil^  has  jurisdiction,  and  an  action  may 
be  maintoined  and  necessary  relief  granted  in  an  action  sgainst  a  lanre 
number  of  defendante  to  settle  and  detennine  confused  and  nncertsdbi 

boundaries.— Beatty  vs.  Dixon IM 

Qdalipigation  op  Judob— Where,  in  snoh  case,  the  Judge  in  the  interloo- 
utory  decree,  appointed  his  son  as  a  oommissjnner  to  run  the  Unas, 
such  appointment  did  net  disqualify  the  judge  from  further  aotion 
in  the  case.— Id. 
BROKERAGE— Pbopobalb  in  CoNTSACXft— If  a  propotal  Is  made  faj  one 
party  to  a  contract,  it  must  be  wholly  aooeptad^Dy  the  otbar,  and  i 
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be  absolute  and  identioal  with  the  temu  of  the  propoeaL—Dolan  vs. 
Scanlan 294 

Right  Sisbbybd— Where  the  iigh|WM  resenred  by  the  owner  to  sell  the 
property  himself,  and  he  did  seB  it,  the  broker  is  not  entitled  to  oom- 
missions. — Id. 

CoMFXNBATiON  OF  Bbokib— The  oompensation  of  a  broker  is  earned  by 
finding  a  sufficient  purchaser  ready  and  willing  to  eater  into  a  Tslid 
oontraot  for  purchase  upon  terms  fixed  by  the  owner;  and  having  in- 
troduced him  to  the  owner  as  a  purchaaeri  he  ia  not  deprived  of  his 
riffht  by  the  owner  negotiating  the  contract  himself.— Id. 

CoMMisaiONB — In  an  action  for  the  recovery  of  commiBsions  due  for  sell- 
ing propertv,  the  plaintiff  must  show  that  he  was  employed  to  make 
the  sale;  that  in  pursuance  of  such  employment  he  found  a  pur- 
chaser ready  and  wUling  to  purchase  upon  the  terms  agreed  upon. — Id. 
Where  the  defendant  was  satisfied  with  the  purchaser,  and  entered  into 
an  agreement  to  convey  to  him,  but  the  purchaser  declined  taking  the 
property  on  account  of  the  state  of  the  title,  the  plaintiff  was  entitled 

to  recover  his  commissions. — Gronzales  vs.  Broad 288 

BURGLABY— FossBssiON  of  Stousn  Propertt— In  burglary,  posflMBssion 
of  stolen  property,  supported  bv  other  evidence,  is  a  strong  circum- 

stanee  tending  to  show  guilt. — People  vs.  Ah  Sing 834 

But  in  the  abeeoce  of  evidence  sufficient  to  convict,  mere  possession  of 
property  is  no  evidence  of  guilt. — ^Id. 

Infobmation  Fob— An  information  for  burglary  must  allege  the  larceny 
or  specific  felony  which  the  accused  intended  to  commit;  to  allege 
that  the  intent  was  to  commit  **  a  felony  "*  is  a  fatal  defect,  the  facts 
stated  not  showing  the  commission  of  a  public  offense,  and  a  demurrer 
is  not  required.— People  vs.  Nelson 586 

CJSMETERY— Land  fob  Bubial  Pubposbs— The  city  of  Los  Angeles  had 
power  to  convey  land  to  trustees  for  burial  purposes. — Weissenberg  vs. 

Truman 710 

That  further  interments  are  not  had  in  the  cemetery  does  not  show 
that  the  purposes  of  the  trust  have  been  accomplished,  it  appearing 
that  bodies  remain  in  the  cemetery,  the  protection  of  which  from 
desecration  it  is  the  duty  of  the  trustees  to  look  out  for. — Id. 

CERTIFICATE  OF  PROTEST— See  PBOiasaoBT  Notb. 

CERTIFICATE  OF  PURCHASE— See  Public  Land. 

CERTIORARI— Rembdt  bt— Certiorari  will  not  lie  where  there  is  a  remedy 

by  api>eal. — Newman  vs.  Superior  Court 662 

Certiorari  is  not  the  proper  remedy  to  enforce  a  Board  of  Supervisors 
to  award  a  contract  to  the  lowest  bidder.— Townsend  vs.  Copeland. . .     15 

CHANGE  OF  PLACE  OF  TRIAL— Rights  of  Pabtibs— The  right  to  a 
change  of  place  of  trial  is  determined  by  the  facts  set  forth  in  the 
complaint  as  originally  filed,  and  not  uy  reference  to  the  amended 
complaint.— Buell  vs.  Dodge 500 

CHARGE  TO  JURY— Where,  in  a  murder  case,  the  Court  chaiged  that 
**BOon  after  the  time  dftoeased  was  killed,  if  killed  at  all,  defendant 
concealed  himself  or  fled  from  the  neighborhood  where  deceased  was 
slain : "  Held,  that  the  words  '*  deceased  was  slain  "  is  not  an  assump- 
tion of  the  corpus  delicti,  but  left  it  as  a  substantial  fact  for  the  jury 

to  find. — People  vs.  Ramirez 4 

Assault  with  Ihtbnt  to  Kill— Where  the  Court  charged  that,  to  con- 
vict, the  jury  must  find  that  if  death  had  ensued  from  the  wound 
inflicted  the  offense  would  have  been  murder,  either  in  the  first  or 
second  degree,  is  a  correct  statement  of  the  law.— People  vs.  Ah  Loy  17 
Where  the  Court  charged  that  a  reasonable  doubt  does  not  mean  a  mere 
doubt,  but  a  doubt  which  is  founded  on  reason,  and  which  grows  out 
of  the  reasoning  of  intelligent  minds  upon  the  doubt :  Held,  that  if 
this  definition  was  meaningless  it  could  not  preiudioe  defendant,  and 
that  if  he  desired  a  more  satisfactory  definition  he  should  have  asked 

for  it.— People  vs.  Ah  Loy. 17 

A  charge  by  the  Court  in  a  criminal  case  that  an  unsuccessful  attempt 
to  prove  an  alibi  is  always  a  circumstance  of  great  weight  against  the 
prisoner  ia  error. — ^People  vs.  Malaspina 91 
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Where  the  Court  charged  the  jury  by  reading  from  several  well  settled 
aut&oritiea,  without  pointing  out  its  inconSLBtency  with  the  mle  of 
law  as  established  in  this  StateJR  was  held  error. —People  ts.  Mm- 
sersonith 106 

Upon  a  trial  for  murder  it  is  error  to  ebarge  the  jury:  "To  justify  the 
commission  of  a  homicide  upon  the  ground  that  it  was  neoessuy  in 
defense  of  one's  property,  it  must  be  made  to  appear  by  a  preponder- 
ance of  the  testimony  that  the  person  killed  was  manifestly  endearor- 

ing  and  intending  to  commit  a  felony." — People  vs.  Flannagan 675 

CHARITABLE  USES— A  will  providing  for  the  establishment  of  a  per- 
petual  trust,  the  income  to  be  devoted  perpetually  to  "  haman  benefi- 
cence and  charity,"  is  a  valid  creation  of  a  trust  for  charitable  omi. 
—Estate  of  Hinckley 381 

A  trust  for  charitable  uses  must  be  perpetual,  and  the  objects  and  bene* 
fioiaries  must  not  be  definitely  indicated.— Id. 

Laws  relating  to  perpetuities,  requiring  the  objects  and  beneficiaries  of 
voluntarty  trusts  to  be  specified,  do  not  apply  to  trusts  for  charitable 
uses. — Id. 

See  Will. 
CITY  OF  LOS  ANGELES— Where  a  city,  as  successor  to  a  poeUo,  had 
exercised  control  of,  and  had  exclusive  right  to,  the  use  of  the  waten 
of  a  river  since  the  year  1781,  and  such  right  had  always  been 
recognized,  acknowledged  and  allowed  by  the  owners  of  land  at  its 
source  and  bordering  on  its  banks,  including  the  grantors  of  plaintiff, 
the  plaintifif  could  not  enjoin  defendant  from  obstructing  the  plaintiff 
in  the  use  of  so  much  of  the  water  as  was  neoeasaiy  to  snpply  the 
needs  of  the  inhabitants  of  the  city  with  water.— Feliz  vs.  City  of  L« 
Angeles 652 

The  city  of  Los  Antreles  is  successor  to  all  the  rights  of  the  pueblo  of 

Los  Angeles.— Feliz  vs.  City  of  Los  Angeles ^ 

Elms  vs.  City  of  Los  Angeles ®e 

The  city  of  Los  Angeles,  by  virtue  of  its  charter,  possesses  the  same 
Dtiwer  over  its  lands  that   appertained  to  it  as  a  pueblo  under  the  ^ 

Mexican  law. — Weissenberg  vs.  Truman 710 

CLAIM  AND  DELIVERY— See  Fobfkiturb. 

CLERK  OF  COURT— A  clerk  of  a  Court  is  not  authorized  to  charge  I8  *<» 

filing  a  demurrer  — Tregambo  vs.  Comanche  M.  and  M.  Ca •  fi» 

Omission  ok  Duty— The  omission  of  dut^  by  a  Court  clerk  does  not  prej* 
udice  the  legal  rights  of  a  party  litigant— Treicambo  vs.  Comanche 
M.  andM.  Co w 

See  Fees  and  Salaries;  Costs. 
CLERK  OF  SUPREME  COURT— Constitutional  Law— The  Act  of 
April  23,  1880.  reducing  the  salary  of  the.  Clerk  of  the  Supreme 
Court,  did  not  apply  dhring  his  term  of  office.  The  old  law  provid- 
ing  for  the  election  of  Clerk  of  the  Sapreme  Court,  prescribing  hi* 
duties,  and  fixing  his  compensation,  which  was  in  force  at  the  time  of 
the  adoption  of  the  new  Constitation,  not  being  inoonsiBtent  there- 
with, was  continued  in  force  until  changed,  and  is  to  be  treated  as  if 
the  new  Constitution  had  been  in  force  at  the  time  of  its  passage.— 
Gross  vs.  Kenfield 1» 

See  CONSTITDTIONAL  Law. 

CLOUD  ON  TITLE— Conditions  SoBSEQUENT-Where  pUintiff  executed  a 
deed  of  trust  to  defendants  for  a  raUroad  company,  conditioned  that 
the  company  would  have  a  right  of  way^etc.,  over  land  described,  sod 
that  the  company  should  erect  certain  improvements,  etc.,  the  pbun- 
tiff  could  maintain  an  action  to  remove  a  cloud  on  title  against  the 
trustees  and  the  company,  and  a  demand  for  performance  of  the  con* 

ditions  subsequent  was  not  necessary. — Liebrand  vs.  Otto "t^ 

Conflictino  Claims— An  allegation  that  plaintiff  is  the  owner  and  seised 
in  fee  of  land  which  is  held  in  trust  by  him  for  the  use  and  benefit  of 
a  church,  coupled  with  an  allegation  tnat  defendants  claim  an  estate 
or  interest  in  the  land  adverse  to  him,  presents  a  case  of  oosflidifl^ 

claims  to  real  property. — Mora  vs.  Leroy ®* 

See  Actions  to  Quiet  Title. 
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COMMERCE— *' CoMMJBBOB  with  Forwgn  Nations"— a  veasel  navigat- 
ing  on  the  oce^n,  though  only  between  points  in  the  same  State,  is, 
while  on  the  ocean,  engaged  in  commerce  with  foreign  nations,  and  as 
such  subject  to  the  regulating  power  of  Congress.— Lord  vs.  Groodall 

&Co.  S.  S.  Co 210 

The  constitutional  power  of  Congress  *'to  regulate  commerce  with  for- 
eign nations  and  among  the  several  States,  and  with  the  Indian 
tribes,'*  includes  the  power  to  regulate  commerce  and  navigation  on 
the  ocean  between  points  in  the  same  State.— Id. 

COMMON  CARRIER— See  Evidenob  ;  Nsqliobncb  ;  Railroad  Comfant. 

COMMUNITY  PROPERTY-See  Titlb. 

COMPLAINT— Ambndmbnts— A  complaint  cannot  be  so  amended  as  to 

change  the  form  of  the  action. — Hackett  vs.  Bank  of  California 270 

If  the  idlegaticns  of  a  complaint  are  improved  in  their  general  scope  and  x 

meaning,  an  amendment  will  not  be^allowed. — Id. 
SeeCoNYEBSiON;  Nonsdit;  Plbadinob. 

CONDEMNATION— See  Watbb. 

CONDITION  PRECEDENT— See  Contract  ;  Equity  ;  Pleading. 

CONDITIONS  SUBSEQUENT— See  Conveyancb;  Cloud  on  Title ;  Deed; 
Pbrformanob. 

CONSPIRACY-See  Fraud. 

CONSTITUTIONAL  LAW— Taxation— The  Constitution  does  not  re<iuir« 
or  authorize  double  taxation,  but  clearly  forbids  it. — Burke  vs.  Bad- 
lam ^72 

To  tax  a  portion  of  the  property  in  the  State  more  than  once  would  not 
be  taxing  all  the  property  in  the  State  in  proportion  to  its  value,  as 
required  by  Section  1,  Article  XIII,  of  the  Constitution. —Id. 

Eitbct  of  New  Constitution— The  old  law  providing  for  the  election  of 
*         Clerk  of  the  Supreme  Court,  and  fixing  his  compensation,  was  oon- 

tinued  in  foroe  until  changed. — Gross  vs.  Kenfield 127 

Insolvent  Law— Section  6  of  the  Act  of  March  31,  1875,  amending  the 
insolvent  law  of  1852,  is  not  uncqnstitutional,  because  the  law  amended 
WAS  not  re-enacted  in  full. — Baum  vs.  Raphael 285 

Prohibiting  Femalb  Waiters- A  law  disqualifjring  a  person  from  pur- 
suing a  lawful  business  must  apply  to  both  sexes. — Ex  parte  Maguire.  357 
An  ordinance  providing  that  **  every  person  who  causes,  procures  or  em- 
ploys any  female  to  wait,  or  in  any  manner  attend  on  any  person  in 
any  dance-cellar,  bar-room,  or  in  any  place  where  malt,  vinous  or 
spirituous  liquors  are  used  or  sold;  and  every  female  who  in  such 
place  shall  wait  or  attend  on  any  person  is  guilty  of  a  misdemeanor," 
is  in  conflict  with  the  Constitution. — Id. 

NuiBANOES— The  ordinance  passed  by  the  Board  of  Supervisors  of  San 
Francisco,  **  no  person  snail  throw  into  or  deposit  upon  any  public 
street,  highway  or  grounds,  or  upon  any  private  premises,  or  any- 
where, except  in  such  places  as  may  be  designated  by  the  Superinten- 
dent of  Public  Streets  and  Highways,  any  glass,  broken  ware,  dirt, 
rubbish,  garbage  or  filth,*'  is  not  oppressive,  unjust  or  unreasonable, 
nor  opposed  to  the  provisions  of  Sections  1  and  21  of  Article  I,  of 
the  State  Constitution. — Kx  parte  Cassinello 577 

Fixing  Water  Rates— Section  4  of  the  Act  of  1858,  relative  to  the  incor- 
poration of  water  companies,  and  the  mode  of  fixing  the  rates  to  be 
charged,  has  been  repealed  by  Section  1  (one),  Article  XIV,  of  the 
present  Constitution,  and  the  Act  of  1881  passed  in  pursuance  thereof; 
so  that  now  the  Board  of  Supervisors  have  the  power  to  fix  the  rates 
to  be  diarged.  Section  4  of  the  Act  of  1858  did  not  amount  to  a  con- 
tract in  the  sense  that  it  could  not  be  iinpaired  by  subsequent  legisla- 
tion.—Spring  Valley  Water  Works  vs.  The  Board  of  Supervisors 614 

Superior  Court— Prospeotive  Provisions— Section  5  of  Article  VI  of 
the  Constitution  is  prospective  in  its  operation,  and  has  no  applica- 
tion for  an  action  for  the  recovery  of  real  property  pending  at  the 
time  of  the  adoption  of  the  Constitution. — Qumee  vs.  Superior 
Court 669 
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FiBH  Law— So  much  of  Section  686  of  the  Penal  Code  m  aathorisee  an 
arbitrary  seizure  of  the  property  of  a  party  ie  anooBBtitiitional. — 

Hey  Sing  Yeck  ve.  Anderson 630 

See  FoRFEiruBE;  Homestead. 
CONSTBTJCTION— See  Deed;  Wbittbn  Instbuuents. 
CONTEMPT— A  contempt  of  Coart  is  a  specific  criminal  offense,  and  the 

imposition  of  a  fine  is  a  judgment — ^Ez  parte  Crittenden 4SS 

The  Uonrt  ioflicting  a  fine  for  contempt  may  order  that  the  party  stand 
committed  until  the  fine  is  paid;  the  imprisonment  to  be  for  a  period 
of  one  day  for  every  two  dollars. — Id. 
The  Supreme  Court  has  jurisdiction  to  adjudge  as  to  contempts,  and  to 

punish  therefor.— Pickett  vs.  Wallace 117 

If  the  proceedings  required  by  the  Code  to  bring  a  party  into,  contempt 
are  not  taken,  the  party  adjudged  guilty  will  be  discharged  on  habeas 

corpus.— Ex  parte  Kush 776 

In  an  order  adjudging  a  party  .guilty  of  contempt  in  re-entering  upon 
land  from  which  he  had  been  removed  upon  process  in  ejectment, 
that  part  of  the  order  directing  an  alias  writ  of  restitution  to  issue 
was  merely  incidental  to  the  adjudication  for  contempt — Huerstal 

vs."  Muir 22 

See  Habeas  Cobpus. 
CONTRACT— FoB<  Cutting  Timbeb— A  contract  for  cutting  timber  upon 
the  public  land  of  the  United  States,  or  any  contract  growing  imme- 
diately out  of  or  connected  with  such  illegal  act,  is  void. — Ladda  vs. 

Hawley 9 

WOBDS  CoNSTBDEi>— Words  used  in  a  technical  sense  are  to  be  inter- 
•        preted  as  usually  understood  by  persons  in  the  business  to  whidi  they 

relate. — Callahan  vs.  Stanley 672 

(Changing  Tebhb — Parties  may,  for  a  sufficient  consideration,  change  the 
terms  and  modify  the  conditions  of  a  contract — Brickell  vs.  Batch- 
elder 738 

CoNTBAOT  FOB  Deliybby— In  a  contract  for  deliveiy  of  fruit  in  good  con- 
dition, and  when,  at  a  state  of  suitable  ripeness,  the  delivery  of  all 
the  fruit  referred  to  in  the  contract  was  not  a  condition  precedent  to 
plaintiff's  right  to  recover  anv. money,  he  was  entitled  to  recover 
the  value  for  each  lot  furnished  and  accepted  by  defendant— Veer- 

kamp  vs.  Hurlburt  Can.  and  D.  Co 811 

See  Bbokebage;  Cobpobation— Subscbiption  to  Cobpobate  Stock. 
CONVERSION— Where  a  complaint  in  an  action  for  conversion  was  as  to 
damages,  in  the  words  of  the  Code,  with  the  addition  of  "  attomejni' 
fees,"  the  latter  may  be  rejected  as  surplusage  when  such  fees  were 
not  included  in  the  verdict  of  the  jury. — McDonald  vs.  McConky. . .  258 
CONVEYANCE- A  deed  executed  by  a  widow  of  "all  her  right,  title  and 
interest  in  the  real  estate  left  by  her  said  husband  "  does  not  convey 
her  right  to  a  homestead,  or  estop  her  from  claiming  a  homestead  out 

of  his  property.— Estate  of  W.  H.  Moore 299 

It  only  conveys  her  interest  which  she  acquires  by  snocession  under  the 

law.— Id. 
A  grant  upon  condition  subsequent,  which  is  subsequently  defeated  by 
the  non>performanoe  of  the  condition,  entitles  the  grantor  to  a  re-con- 
veyance from  the  grantee.— Liebrand  vs.  Otto 766 

See  Deed;  Mobtgage. 
CORPORATIONS— Subscbiption  to  Stock— Where  the  plaintiff  was  not 
a  party  to  the  subscription  paper  for  the  incorporation  of  a  cempany 
when  signed  by  the  subscribers,  nor  a  successor  to  the  subeoribers,  nor 
did  the  subscribers  join  in  forming  the  corporation  or  become  mem- 
bers thereof,  he  could  not  recover  the  subscription:  and  if  the  sub- 
scription could  be  treated  as  an  agreement  to  purchase  stock  of  the 
corporation,  there  was  a  want  of  mutuality,  as  the  presumption  is 
that  the  corporation  had  no  stock  to  selL— CaJ.  Sugar  Manfg.  Ca  vs. 

Schaefer 237 

A  party  subscribing  for  stock  of  a  corporation  is  to  be  treated  the  same 
as  the  stockholders,  and  is  not  liable  for  more  than  the  amount  of  an 
(issessment  duly  levied. — Id* 
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Tnutees  of  a  oorporation  cwinot  vote  themselves  the  property  of  the 

oorporatioD.-^hftttack  tb.  Oakland  Smelting  and  Ref.  Co. .547 

AccoDHT  Stated — A  resolution  of  the  tmstees  of  a  corporation  to  the 
effect  that  it  had  been  deemed  expedient  to  have  had  conveyed  to  cer- 
tain persons  stock  of  the  oonioration,  and  that  the  trustees  had  so 
oonreyed  the  stock,  followed  by  a  resolve  that  the  trustees  should  be 
allowed  a  certain  sum  for  the  shares  of  stook  so  conveyed  and 
for  servioes  rendered,  has  none  of  the  elements  of  an  account  stated. 
-Id. 
Rbolamation  District— a  reclamation  district  is  a  public  corporation.— 

People  ex  rel.  Attorney-General  vs.  Williams 120 

Hoke  vs.  Perdue , 680 

EXTSNBINO  Existesce— A  Corporation  electing  to  continue  its  existence 
under  the  Code,  by  filing  its  certificate  of  incorporation  in  the  office 
of  the  Clerk  of  the  county  where  the  original  articles  of  incorporation 
were  filed,  and  the  certificate  required  to  be  filed  for  the  purpose  of 
extending  its  term  in  the  same  office,  sufficiently  complies  with  the 

sUtute.— People  vs.  Pfister OfiS 

COSTS— SuiiMABT  Pbooxxdinos— In  summary  proceedings  for  the  removal 
of  public  officery  for  breach  of  duty,  the  clerk  of  the  Court  is  not  au- 
thorised to  enter  judgment  for  costs  against  the  State  where  the 

charges  have  not  been  sustained.— People  vs.  Kirkpatrick 553 

It  is  not  error  to  strike  from  the  files  of  the  Court  a  memorandum  of 
costs  which  have  not  been  allowed  by  the  Court.— Id. 
See  Pabtixs. 
CO-TENANTS-See  Tenants  in  Common. 

OOITNTER-CLAIM— Matter  pleaded  in  defense  of  an  action  does  not  con- 
stitute a  counter-claim,  or  entitle  defendant  to  affirmative  relief. — 

Brannan  vs.  Paty 386 

An  averment  in  an  answer  will  not  constitute  a  counter-claim  unless  it 
is  so  denominated  and  appropriate  relief  prayed  for.— Id. 
COUNTY  iNDEBTEDNESS-See  Funding  Acts. 

COURTS— Trial  Courts  should  place  before  them  the  statute  book,  and  fol- 
low its  provisions.— People  vs.  Nichols r. 436 

COVENANTS— In  a  deed  of  land  with  a  covenant  for  a  right  of  way  over 
another  part  of  the  knd,  in  order  to  bind  defendants— heirs  of  the 
grantor— they  should  have  been  named  in  the  covenant;  that  the 
words  "  said  street  forever  be  and  remain  free  and  open  as  a  public 
street  **  were  either  a  covenant  of  seizure,  a  breach  of  which  occurred 
so  soon  as  the  covenant  was  executed,  or  they  were  a  covenant  in  the 
nature  of  warranty  for  quiet  enjoyment,  which  was  not  broken  until 
the  assertion  of  paramount  adverse  and  legal  right.— McDonald  vs. 

McElroy 348 

Under  the  Act  of  1855,  heirs  were  made  answerable  upon  the  covenant 
of  their  ancestor  to  the  extent  of  the  land  descendea  to  them  through 
the  machinery  of  the  Probate  Court— Id. 
A  claim  for  a  breach  of  such  covenant  must  be  presented  as  a  claim 
against  the  estate.— Id. 
See  Deed;  Lxasb. 

CREDITOR'S  BILL-^upflementaby  Pbooeedinob— Proceedings  supple- 
mentary to  execution  are  intended  as  a  substitute  for  a  creditor's  bill. 

—Pacific  Bank  vs.  Robinson 892 

See  Equitt. 

CRIMINAIi  LAW  AND  PRACTICE— Confessions  of  a  prisoner  influenced 
by  any  inducement,  promise,  threat  or  menace,  while  being  trans- 
ported by  the  arresting  officer,  who  supplied  the  prisoner  with 
numerous  drinks  of  whisky  which  rendered  the  mrisoner  lively  and 

talkative,  are  admissible  in  evidence.- People  vs.  RMnirez 4 

A  person  whe  makes  an  arrest  and  also  appears  as  a  witness  against  the 

grisoner  may  act  as  interpreter  in  the  examination  of  other  witnesses 
sfore  the  grand  jury.— Id. 
An  order  deojing  a  motion  to  set  aside  an  indictment  on  the  ground 
that  the  officer  making  the  arrest  acted  as  interpreter  for  other 
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witneBses  before  the  grand  jury  is  not  reyiewftble  on  appeal  or  by 
motion  for  «  new  trial,  or  for  arrest  of  jadgment.— Id. 

Where  an  improper  question  is  asked  and  answered  without  objection, 
there  is  no  error  which  could  be  availed  of. — Id. 

On  a  trial  for  an  assault  with  intent  to  kill,  where  defendant  claimed  to 
have  acted  in  self-defense,  any  testimony  tending  to  show  the  naitore 
of  the  injuries  received  or  tending  to  coiroborate  defendant's  testimony 
is  admissible,  and  its  ezdusion  jk  erroneous.— People  vs.  Hall 38 

The  Penal  Code  does  not  require  or  permit  the  proceedings,  before  the 
consulting  msgiatrate,  to  be  annexed  to  the  judgment  roll.— People 
vs.  Shnbrick 41 

Tbe  defendant  may  show  the  relations,  if  any,  which  the  witness 
sustained  towards  the  deceased  and  the  defendant  respectively,  and 
the  exclusion  of  questions  tending  to  draw  out  such  testimony  is 
erroneous.— People  vs.  Furtado 113 

It  is  proper  on  cross-examination  to  put  such  questions  as  will  bring  out 
the  situation  of  the  witness  with  respect  to  the  parties  and  to  the  sub- 
ject of  litigation,  his  interests,  his  motives,  his  inclination  and  hia 
prejudices.— Id. 

A  defendant,  as  witness  in  bis  own  behalf,  may  be  asked  on  croos-ex- 
amination  if  he  had  not  been  previously  convicted  of  afelony^  and  may 
be  compelled  to  answer  against  his  objection,  the  question  beiog 
proper  as  going  to  his  credibility  as  a  witness.— People  vs.  Johnson. .  168 

If  the  jury  believe  that  defendant,  or  any  other  witness,  has  willfully 
testified  falsely  in  regard  to  any  fact  material  to  the  issue,  they  are 
at  liberty  to  disregard  and  entirely  discard  the  testimony  of  such 
witoessee — is  not  an  erroneous  instruction. — People  vs.  Ah  Sing 334 

In  the  consideration  of  a  case  by  the  jury  they  have  nothing  to  do  with 
the  punishment  imposed  by  law. — People  vs.  Jackson 401 

Recording  a  verdict  before  it  is  read  to  a  jni-v  is  an  irregularity  which 
does  not  affect  any  substantial  right. — People  vs.  Nichols 496 

The  personal  appearance  at  the  trial  of  a  defendant  charged  witl)  a  mis- 
demeanor is  not  absolutely  necessary.— People  vs.  Budd 486 

A  defendant  offering  himself  as  witness  is  subject  to  the  rules  gprmdng 
other  witnesses,  and  his  reputation  for  truth,  honesty  and  integrity 

may  be  impeached.- People  vs.  Beck 688 

Vbbdict.— Bad  spelling  wUl  not  vitiate   a  verdict— People   vs.  Sepml- 
veda • 688 

Evidence  having  been  introduced  by  the  prosecution  tending  to  show 
flight  by  defendant,  the  defense  having  introduced  testfmony  to  the 
(»ffect  that  defendant  voluntarily  surrendered  himself  into  custody: 
Held,  proper  evidence  in  rebuttal  that  defendant  hid  himself  in  ma 
house,  and,  upon  discovery  by  the  officers,  gave  himself  up. 

That  a  aefendant  was  present  during  the  trial  of  a  felony  is  a  matter 
constituting  no  part  of  the  record  required  to  be  sent  up  to  the  apaDate 
Court. 

The  absence  of  a  defendant  pending  the  trial  for  felony  is  ground  for 
new  trial,  and  the  objection  must  be  presented  to  the  appeUate  Court 
by  bill  of  exceptions  to  the  order  denying  the  new  trial. 

A  defendant  is  entitled  to  be  confronted  with  the  witnesses  against  him 
in  the  presence  of  the  Court,  except  in  the  instances  specified  in  Sec- 
tion 686  of  the  Penal  Code.— People  vs.  Chung  Ah  Chne. 7tt> 

The  reporter*s  notes  of  testimony  given  by  a  witness  upon  trial  of  a  for- 
mer indictment  against  defenoant  for  the  same  offensa — which  indict- 
ment had  been  set  aside— are  not  admissible,  although  the  witness  he 

without  the  State.— People  vs.  Chung  Ah  Chue. TOO 

See  Busolart;  Embszzlkmsnt;  Fklony;  Gambuno;  Homicide;  Indict- 
ment;   Infobmation;   Murder;   Tburatexuxq  Leti«I8;  .  Use   of 

VULOAB  LaKOUAOE. 

CROSS-COMPL  AINT— If  there  is  no  issue  joined  on  a  cross-complaiat,  a 

finding  is  not  necessary. — Royon  v  Guiliee 501 

Matters  which  relate  to  and  are  connected  with  the  subject  of  the 
action  are  the  proper  subject  of  a  cross>oomplaint— Colton  Ijmd  mud 

W.  Co.  vp.  Eaynor -  »* 

Where  defendant  set  up  by  way  of  oross-oomplidnt  that  pUhitiff  hmd 
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prooored  an  excessive  attachment  levv,  it  constituted  no  defense  or 
counter-claim,  or  matter  of  crofts-complaint. --Jeffreys  vs.  Hancock. .  613 
A  orose-oomplaint,  like  a  complaint,  must,  in  itself,  contain  all  the  facts 
requisite  to  entitle  the  defendant  to  affirmative  relief.— Coulthurst 

vs.  Coulthurst. 716 

See  Plbadiko. 

D-AJIjIAGES— Fob  Causing  Death — In  an  action  by  a  widow  for  damages 
for  causing  the  death  of  her  husband,  the  jury  may. take  into  con- 
sideration the  relations  existing  between  them  at  the  time  of  his 
death  and  the  injury,  if  any,  sustained  by  the  loss  of  hiB  society.— 

Beeson  vs.  Green  Mt.  G.  M.  Co. 129 

The  social  and  domestic  relations  between  husband  and  wife  and  their 
demeanor  towards  each  other  are  parts  of  "all  the  circumstances  of 
,  the  case  "  in  an  action  for  damafires  by  a  widow  for  causing  the  death 
of  her  husband,  as  provided  in  Section  377  of  the  Code  of  Civil  Pro- 
cedure.—Id. 
Nuisances— In  mining  operations,  causing  deleterious  substances  to  be 
deposited  in  a  creek  whereby  the  land  of  plaintiff  is  injured,  subjects 

defendants  to  damages.— Bobinson  vs.  Black  Diamond  Coal  Co 279 

CosrvBBSiON — The  measure  of  damages  in  an  action  for  forcibly  taking 
possession  of  personal  property  is  a  fair  compensation  for  the  time 
and    money  properly  expended    on   its  pursuit.— Fairbanks   vs. 

WiUUms.....   ..r..  .... 773 

Injuries — The  owner  or  occupant  of  land  who,  by  imitation,  express  or 
implied,  induces  or  leads  others  to  come  upon  bis  premises  for  any 
lawful  purpose,  is  liable  to  damages  for  injuries  occasioned  by  the  un- 
safe condition  of  the  land  or  its  approaches,  if  such  condition  was 
known  to  him  and  not  to  them,  and  was  negligently  suffered  to  exist 
without  timely  notice  to  the  public— Bennett  vs.  Louisville  and  N. 

B.  B.  Co 448 

See  Convebsion;  Exceptions;  Specific  Performance. 
I>£ADLY  WEAPON— A  deadly  weapon  is  one  likely  to  produce  death  or 

£reat  bodily  injury. — People  vs.  Fuqua 789 

Wnat  is  a  deadly  weapon  is  a  question  of  law. — Id. 
When  the  questions  whether  the  weapon  used  is  deadly  depends  upon 
the  manner  in  wh]/;h  it  is  used,  the  jury  are  to  determine  the  character 
of  the  weapon  imder  appropriate  instructions. — Id. 
DBCBEE— See  Equity. 
I>BDICATION  OF  STBEET— See  Covenant. 

DEED— CoNSTRUcnoN— An  Act  cannot  be  varied,  qualified  or  explained  by 
declarations  which  amount  'to  no  more  tiian  a  mere  narrative  of  a  past 
transaction,  nor  by  an  i^lated  conversation  had  or  act  done  at  a  later 

period.— Aguirre  vs.  Alexander 793 

Declarations  made  by  a  grantor  not  contemporaneous  with  the  execution 

of  a  deed  are  hearsay  and  inadmissible. — Id. 
Conditions  Subsequent- Where  the  performance  of  a  condition  sub- 
sequent is  obstructed  or  prevented  by  a  party  to  a  deed,  he  cannot  take 

advantage  of  the  want  of  performance.— Houghton  vs.  Steele 147 

Bboitals  in— a  recital  in  a  deed  by  plaintiff  to  defendant  that  the  latter 
was  **  about  to  divert  *'  waters  of  a  creek  flowing  through  plaintiff's 
land,  the  granting  clause  being  the  right  to  convey  water  in  pipes  over 
and  across  the  land,  is  not  an  admission  by  plaintiff  that  defendant 
had  acquired  the  right  to  divert  the  waters  of  the  creek.— Simmler  vs. 

San  Luis  Wat.  Co 536 

A  recital  in  a  deed  that  the  grantor  had  formerly  dedicated  the  land  for 
a  public  cemetery,  imparts  notice  of   that  fact — Weissenberg  vs. 

Truman : 710 

Bessrvation  in  Deed — A  conveyance  of  real  property  containing  a 
claose  that  the  grantor  reserved  a  lien  for  the  unpaid  purchase  money 
is  in  effect  a  mortgage,  and  the  doctrine  of  vendor's  lien  has  no  ap- 
plication.—Dingley  vs.  Bank  of  Ventura. 682 

The  record  of  such  conveyance  is  sufficient  notice  to  subsequent  parties 
that  the  grantor  had  a  mortgage  lien  on  the  property. — Id. 
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Resbbvation  of  Water— a  deed  of  partition  was  made  containing  Uie 
following  stipulation :  * '  Beserring,  however,  nnto  the  said  parties  of  the 
first  and  second  parts  the  joint  right  and  ownership  in  and  to  all  the 
water  of  the  Tibbet  Springs,  said  waters  to  be  developed  and  taken 
out  at  or  above  the  junction  of  said  sprinffs  near  where  the  blue 
granite  ledge  crops  out  on  the  eastern  bank,  dlBtant  about  two  hun- 
dred yards  up  the  stream  from  a  point  in  the  arroyo  known  as  the 
l>evirs  Gate:"  Held,  that  the  reservation  did  not  indude  a  stream  of 
water  running  on  the  west  side  of  the  arroyo,  unitiDg  with  the 
waters  running  on  the  the  east  side  thereof  at  a  ^int  on  the  west  side 
of  said  arroyo  some  distance  below  the  blue  granite  ledge. — ^Lske  Val* 
ley  Land  and  Water  Asso.  vs.  San  G.  O.  G.  Asso 695 

Objections  to  Deed— It  is  no  good  ground  of  objection  that  a  deed  had 
not  been  read  or  its  contents  explained  if  a  ^artv  does  not  express  a 
desire  to  have  it  read  or  the  contents  explained;  but,  Held,  in  this 
case,  that  the  reading  of  the  deed  and  explanation  of  its  contents  would 
not  have  been  of  any  importance,  so  long  as  plaintiffs  believed  they 
had  no  title  to  Uie  land,  but  were  merelv  confirming  and  ratifying  a 
sale  and  conveyance  of  it  previously  made  by  their  mother,  as  guardian, 
which  they  considered  valid  and  binding  upon  them.— Robins  vs. 
Hope 668 

Tender— Tender  of  a  deed  in  pursuance  of  a  contract  to  convey  a  perfect 
title  is  insufficient  if  there  is  a  prier  mortgage  unsatisfied  or  undis- 
charged.— Hoeckell  vs.  Reese 627 

Acceptance  of  Deed — When  four  different  papers,  including  a  deed, 
relating  to  and  involving  the  settlement  of  oomplici^^  transactions 
concerning  valuable  lands,  were  handed  to  a  party  as  he  was  about 
leaving  on  a  train  of  cars,  and  one  of  them,  not  the  deed,  was  partly 
read  when  the  party  said  he  understood  it,  took  the  papers,  and 
remarked  it  was  all  right;  but,  after  examining  them,  consulted  his 
attorney,  and  some  forty  days  afterwards,  during  which  fruitless 
negotiations  for  a  compromise  were  going  on,  returned  three  of  the 
papers,  including  the  deed:  under  the  circumstances  there  was  no  ac- 
ceptance of  the  deed  as  a  binding  contract— Los  Angeles  Immigra- 
tion and  L.  C.  Asso.  vs.  Phillips ^ . . .     25 

8ee Conditions  Subsequent;  Conveyance;  Covenants;  Former  Ac- 
tion Pending. 

DEED  OF  TRUST— Deeds  op  Trust— The  law  recognizee  a  distinction 

between  deeds  of  trust  and  mortgages. — Bateman  vs.  Burr 274 

A  party  executing  a  deed  of  trust,  and  making  default  in  payment  of 
money  secured  thereby,  cannot  have  a  sale  by  the  trustee  enjoined  on 
the  ground  that  there  should  be  a  foreclosure. — Id. 

DEMURRER- A  demurrer  will  not  be  to  a  pleading  containing  more  counts 

than  one,  all  of  which  are  not  bad.— Ramsay  vs.  Flourney. 731 

Relief  on— If  plaintiff  is  entitled  to  any  relief,  a  demurrer  should  be 
overruled. — Mora  vs.  Leroy 6S3 

DEFAULT^ee  Goods  Sold  and  Delivered. 

DIVORCE— Maniage  and  residence  withhi  the  State  for  a  period  of  six 
months  next  preceding  the  commencement  of  the  action  are  indispen- 
sable facts  in  a  complaint  for  divoroe.— Coulthumt  vs.  Ooulthnrst 761 


EJECTMENT— Tenants  in  Common- In  ejectment  between  tenants  in 
common,  plaintiff  is  entitled  to  be  let  into  possession  unless  ousted 
five  years  prior  to  the  commencement  of  the  action,  and  the  co-tenant 
has  continued  in  the  adverse  possession  since  such  ouster.— Packard 
vs.  Johnson 396 

A  tenant  in  common  holding  an  undivided  interest  in  a  tract  of  land  is 
entitled  to  maintain  ejectment  against  a  mere  treapasser  or  in- 
truder.—Christy  vs.  Fisher 598 

It  is  error  to  xfiudn  judgment  in  ejectment  that  plaintiff  recover  the 
interest  of  defendant,  the  latter  bttng  a  tenant  in  common  with  plain- 
tiff.--Sherman  vs.  McCarthy. . .« 719 
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Pbiob  PoflansiON^In  an  action  of  ejectment  where  the  prior  poaeeeBion 
of  the  pertiee  from  whom  pUintiffs  and  defendants  derivea  their  re- 
8|>ectiTe  olaims  of  title  is  a  material  fact  in  the  oaee,  a  judgment  roll 
in  a  forcible  entry  and  detainer  case  between  the  parties  nnder  whom 
plaintiff  and  defendant  reepectively  claim  ie  admissible  as  tending  to 
prove  prior  posseeaion. — McOoortoey  vs.  Fortqne 541 

Title  ik— In  ejectment  the  plaintiff  must  recover  upon  the  strength  of 
his  own  title,  and  not  npon  the  weakness  of  the  title  of  his  adver- 
sary.—Id. 

Equitable  Dkfeksb— An  equitable  defense  to  an  action  of  ejectment 
must  contain,  in  substanoe,  the  elements  of  a  bill  in  equity.— Ken- 
field  vs.  Hayes 549 

DsscBipnoN  OF  LAin>— An  'objection  to  a  complaint  in  ejectment  that 
the  description  of  the  land  contains  no  starting  point  is  answered  by 
evidence  of  the  surveyor  that  the  starting  point  is  certain  and  defi- 
nite—Sherman vs.  McCarthy 719 

Rb-tbial— An  action  of  ejectment  submitted  to  the  jury  on  the  theory 
that  good  faith  was  a  necessary  element  in  the  defeuse  of  adverse 
possession,  and  the  jury  upon  special  issues  having  made  contrary 
findings,  the  cause  must  be  re-tned.— Cottier  vs.  Morris 552 

MxsNB  Pbofits — On  a  recovery  in  ejectment  establishing  the  title  to 
land,  the  right  to  recover  mesne  profits  is  a  legal  consequence,  and 
the  pendency  of  an  action  in  the  IT.  S.  Circuit  Court  to  set  aside  the 
patent,  the  source  of  title,  constitutes  no  ground  for  the  stay  of  pro- 
ceedings in  an  action  for  the  mesne  profits.— Avery  vs.  Superior 
Court 174 

See  Contempt;  Mesne  pBorrrs;  San  Fbancisco;  State  Lands. 

EMBEZZLEMENT— Subjects  of— Shares  of  stock  are  subjects  of  embez- 
zlement.— People  vs.  Williams. 686 

EQUITY— Deobbe  in — Where  a  decree  is  obtained  against  a  defendant  for  a 
sum  of  money,  and  execution  has  been  returned  unsatisfied,  a  Court 
of  equity  has  jurisdiction  of  a  bill  alleging  that  the  defendant  has 
secreted  his  property,  and  is  disposing  of  the  eame  with  the  avowed 
intent  of  defrauding  the  complainant,  and  depriviog  him  of  the  fruits 
of  his  decree,  and  praving  an  injunction  and  receiver.  It  is  not  oec- 
eesary  in  such  a  bill  to  particularly  describe  the  assets,  whether 
equitable  or  not,  sought  to  be  reached;  and  a  Court  of  equity  will 
issue  an  injunction,  appoint  a  receiver,  and  compel  an  assigDment  of 
all  the  property  of  the  defendant,  when  such  action  is  necessary  to 
defeat   the   fraudulent   designs   of  the   defendant — Sbainwald  vs. 

Lewis. 813 

Whether,  upon  such  a  showing  to  the  Court  by  petition  in  the  original 

suit,  a  writ  of  sequestration  ^ay  not  issue,  quere. — Id. 
Whether,  under  such  an  original  decree,  and  upon  the  showing  above 
mentioned,  the  Court  has  not  the  power  to  issue  an  injunction  and 
make  an  order  for  a  receiver  and  assienment,  without  requiring  the 
complainant  to  file  a  so-called  creditors  bill  or  to  wait  for  the  return 
of  an  execution  unsatisfied,  quere. — Id. 

Instbdctions— Where  the  contest  was  as  to  whether  certain  real  estate 
was  separate  or  community  property,  and  there  was  no  evidence  that 
the  testator  had  borrowed  money  on  the  strength  of  his  separate 
estate  with  which  to  purchase  the  premises,  an  instruction  to  the 
effect  of  purchasing  property  with  money  borrowed  on  the  credit 
of  the  separate  property  is  abstract,  and  tends  to  mislead  the  jury. 
— EsUte  of  Holbert 364 

PowEB  to  CoBBEcr  MISTAKES— A  Court  of  ec^uity  has  power  to  correct 
any  and  all  mistakes  growing  out  of  the  improper  recordation  of  a 
mortgage. — ^Donald  vs.  Beals 402 

Reoeivebs — ^The  irregularity  of  discharging  a  receiver  without  notice  is 
no  ground  for  reversing  the  order  discbara^ing  him,  it  appearing  that 
the  rights  of  the  parties  had  been  finally  settied  by  the  Supreme 

Court. — Cobum  vs.  Ames 408 

After  adjudication,  defendant  being  entitled  to  a  portion  of  the  prem- 
ises, it  was  error  to  order  the  delivery  by  the  receiver  of  all  moneys 
in  his  hands  to  the  plaintiff.- Id. 
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A  raoeiver  baTing  been  appointed  to  collect  tolls  cannot  say  that  be  col- 
lected tolls  wrongfully,  bat  must  account  for  all  tolls  collected  by 
bim.— Id. 
Bkferenoe— A  reference  may  be  ordered  in  an  equity  suit  wben  eitber 
party  alleges  facts  sbowinti:  an  accounting  to  be  necessary. — Jones  tb. 
Gardner. 440 

A    person  dissatisfied    with  the  report    of   a   referee   must    except 
thereto.— Id. 
Trial  bt  Jubt — In  an  equity  case  a  trial  by  jury  is  not  giren  as  a  matter 
of  right.— Id. 

It  is  not  error  to  refuse  to  submit  issues  to  a  jury  in  the  case  of  a  con- 
tested will,  where  such  issues  have  once  been  presented. — ^Estate  of 
Gharky , Ml 

Questions  relating  to  evidence,  and  not  as  to  conclusions  to  be  drawn 
from  evidence,  are  not  proper  matters  to  be  submitted  as  issues  to 
a  jury.— Id. 

In  the  case  of  a  contested  will,  the  only  questions  proper  to  be  sub- 
mitted are  such  as  arise  out  of  the  grounds  of  contest  set  forth  by  con- 
testant.    (Estate  of  Cartery,  Deoember  21,  1880,  sffirmed. )— Id. 

When  the  grounds  of  contest  embrace  matters  which  are  not  ultimate 
facts,  but  conclusions  of  law,  the  facts  relied  upon  must  be  pleaded. 
— Id, 

It  is  entirely  within  the  discretion  of  the  Court  to  grant  or  refuse  a  de- 
mand for  a  submission  of  the  issues  raised  to  a  jury ;  and  a  refusal  to 

de  so  is  not  error.— La  8ociete  Francaise  vs.  Selheimer 115 

Claims  of  Creditors— A  Court  of  equity  has  complete  jurisdiction  of  the 
claims  of  creditors  against  separate  partnerships  of  which  a  decedent 
was  a  surviving  member. — Theller  vs.  Such 513 

In  such  case  the  Probate  Court  has  no  jurisdiction. — Id. 
Propertt  Held  in  Trust — Property  held  in  trust  by  a  surviving  partner 
to  be  applied  to  partnership  purposes,  is  a  special  fund  which  passes 
to  his  executor,  subject  to  be  applied  to  the  name  purposes  for  which 
testator  held  it.— Id. 

The  rights  of  the  representatives  or  successors  or  several  partnerships 
can  onlv  Uj  determined  by  a  Court  of  equity.— Id. 
Fraud — Where  the  facts  show  a  plain  and  palpable  fraud  by  the  plaintiff 
on  the  rights  of  the  defendant,  the  Court  may  de(;lare  an  instmnent 
executed  by  the  latter  a  mortgage  simply,  and  may  decree  an  account- 
ing.— Colton  Land  and  Water  Co.  vs.  Kaynor. 589 

Receiver— The  receiver  in  an  equity  suit  by  creditors'  bill  should  not  be 
an  indifferent  person ;  his  duty  is  to  be  the  active  advisary  of  the 
fraudulent  debtor. — Shainwald  vs.  Lewis. 601 

The  receiver  should  employ,  in  the  present  case,  the  counsel  of  the  judg- 
ment creditor,  though  the  rule  is  in  general  oppoeed  to  such  employ- 
ment.— Id. 
Release  from  Mortgage- In  case  a  party  contracts  to  convey  a  certain 
title  to  land  which,  by  reason  of  a  mortgage  upon  it,  he  is  enabled  to 
do,  the  Court  will  decree  that  he  cause  the  land  to  be  released  from  the 
mortgage,  or,  in  default  thereof,  that  he  secure  the  plaintiff  from  the 
payment  of  the  mortgage,  and  that  he  execute  to  plaintiff  a  sufficieat 

conveyance,  with  a  perfect  title  thereto. — Reese  vs.  HoeckeL W. 

Title— A  person  is  conclusively  presumed  to  know  the  state  of  his  own 
title  to  real  property  when  dealing  with  another  who  occupies  no  fidu- 
ciary relation  toward  him. — Robins  vs.  Hope. 663 

That  the  agent  of  defendants  testator  made  representations  to  parents 
of  plaintiff's,  over  whom  he  had  great  influence,  which  were  com- 
municated by  the  parents  to  plaintiffs — ^the  parents  not  haviuR  been  em- 
Sloyed  by  the  testator  or  his  agent  to  procure  a  deed  from  plaintiffs— 
oes  net  show  the  existence  of  such  ooofidential  relations  as  would 
make  the  parents  the  agents  of  the  testator,  or  bind  him  by  their  acts 
or  misreprenentations. — Id. 

A  representation  made  by  a  first  cousin  stands  upon  the  same  footing 
as  if  made  by  a  stranger.- Id. 

That  plaintiffs  received  no  consideration  for  a  deed  executed  to  confirm 
one  previously  made  by  their  guardian  matters  not,  if  the  guardiaa 
received  full  value  at  the  time  of  the  execution  of  the  fimt  deed;  aad 
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tlie  lack  of  oooiideration  to  plaintfifs  woald  not  militate  against  the 
bona  fides  of  the  execution  of  the  second  deed. — Id. 

OoNBTBUonoN  OF  WiLL— After  a  will  has  been  probated,  and  before  the 
estate  has  been  distributed,  a  Court  of  equity  has  jurisdiction  to  con- 
strue its  terms,  and  the  Probate  Court  has  not  exdusiFo  jurisdiction 
of  thd  subset  matter.— Rosenberg  vs.  Frank 818 

See  Fraud;  Pabtnxbs. 

ESTATES  OF  DECEASED  FEBSONS— Letters  of  Administration— 
Upon  application  by  petitioner  to  have  letters  of  administration 
issued  to  P.  revoked  on  the  grround  of  the  incapacity  of  P.  to  act,  and 
that- letters  be  issued  to  petitioner  as  heir  of  deceased,  it  appearing  that 
upon  a  former  proceeding  in  the  case  petitioner  had  been  adjudged  to 
be  an  lUeKitimate  person:   Held,  that  such  adjudication  estopped 

Stitioner  from  subsequently  asserting  that  he  was  heir  of  deceased.- 
atter  of  Pico 780 

Where  the  administrator  was  incompetent  to  act,  and  had  been  removed, 
the  Court  had  power  to  appoint  petitioner  in  his  stead,  notwithstand- 
ing his  illegitimacy. — Id. 
Sals  of  Propertt— Ileal  or  personal  property  of  an  estate  cannot  be  sold 
or  transferred  except  by  order  of  tbe  Probate  Court.— Estate  of  Page.  825 

Heal  estate  of  a  decedent  can  only  be  sold  in  the  mode  prescribed  by 
law. — Janes  vs.  Throckmorton 242 

An  order  of  the  Probate  Court  directing  a  sale  of  all  the  personal  estate 
of  the  decedent  does  not  authorize  a  sale  of  the  real  estate.— Id. 
Pabtiss — The  ancestor  of  plaintiff  having  acquired  the  interest  of  the 
beneficaries  under  the  covenant:  Held,  that  his  heirs,  and  not  the  ad- 
ministrator, were  the  proper  parties  to  sue  for  a  conveyance  of  the 
titie.— Id. 
Sals  of  Stock  Subject  to  Lien.— The  Probate  Court  may  order  the 
sale  of  stock  of  an  estate  "  now  subject  to  a  lien,"  and  may  subse- 
quently confirm  the  sale.— EsUte  of  Kibbe 729 

A  pledgee  is  not  required  to  present  his  claim  for  allowance  if  he  does 
not  seek  recourre  against  the  estate.— Id. 

A  sale  by  an  administrator  is  not  invalid  because,  in  addition  to  the  full 
cash  value  of  the  property,  he  receives  a  note  for  a  portion  of  the 
price.— Id. 
SsTTiNa  Apart  Propbrtt— A  bill  of  sale  by  the  widow  of  all  the  personal 
property  owned  by  her  as  heir  at  law  of  her  husband,  made  to  the 
hnsband*8  children  by  a  former  marriage,  does  not  oBtoo  her  from  hav- 
ing the  property  set  apart  for  family  use. — Estate  of  W.  H.  Moore. . .  801 
Distribution — In  proceedings  upon  final  distribution  of  an  estate,  evi- 
dence of  findings  on  the  partial  distribution  is  incompetent  as  to  an 
adjudication  upon  the  rights  of  the  parties,  it  not  appearing  that  a 
decree  had  been  entered  upon  the  finding  that  the  parties  appeared, 
or  that  the  Court  had  obtained  jurisdiction  to  hear  evidence  regarding 
such  partial  distribution.— Estate  of  Holbert 854 

If  the  property  of  an  estate  is  in  litigation,  the  Court  may  refuse  an 
order  of  distribution  until  the  litigation  is  ended. — Estate  of  Ricaud.  525 

A  residuary  legatee  cannot  object  to  a  mode  of  distribution  which  in  no 

waypre  judicially  affects  him. — ^Estate  of  Hinckley 881 

LsoAL  Title  to  Shares  of  Stock— Defendant  gave  to  A  certain  shares 
of  stock  of  a  company  of  which  defendant  was  president,  for  the  pur- 
pose of  qnalifjring  A  as  a  director.  The  shares  were  found  in  the  safe 
of  the  company  after  the  death  of  A,  but  there  was  no  evidence  that 
a  re-delivery  of  the  shares  was  made  to  defendant:  Held,  that  the 
legal  title  to  the  shares  was  in  A  at  his  death  and  passed  to  his  ad- 
ministrator.--CNeU  vs.  Donahue 494 

Partnership  Assists— Assets,  debts  and  credits  of  a  partnership  do  not 
become  confused  with  the  estate  of  the  surviving  partner,  but  remain 
separate  and  distinct— Theller  vs.  Such 513 

See  Executors  and  Administrators. 

ESTOPPEIr— Equitable  Estoppel  in  Pais— In  equity,  when  a  man  has 
been  silent  when  in  conscience  he  ought  to  nave  spoken,  he  shall  be 
debarred  from  speaking  when  conscience  requires  him  to  be  silent. — 
Ayeis  vs*  Palmer 184 
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An  efioppel  nrait  be  oartain  to  ereiy  intent.— Simmler  ▼■.  Sml  liofti 

Water  Co Sas 

AOMIBSION—Before  an  ftdmlBrion  can  be  treated  as  an  estoppel  it  must  be 
BO  broad  and  certain  as  to  admit  of  no  otherdonstraction  tlian  that  the 
right  claimed  by  estoppel  has  been  admitted.-— Simmler  ts.  San  Lais 

Water  Co 586 

TiTLK—Defendant  is  estopped  from  denying  title  if  he  has  entered  into 
possession  of  premises  with  permission  of  plaintiff. — T^at^ellladie  ys. 
Santo  Barbara  Gas  Go GOl 

See  Gonvitancb;  Desd;  Judokest;  Stats  Lands. 

EVIDENGE—GoNSiDSBATioir— Parol  evidence  as  to  the  consideration  npon 
which  a  release  had  been  execated,  does  not  tend  to  vary  its  terms, 
and  are  admissible  in  evidence. -^tnfflebeem  vs.  Arnold 173 

ExoLDSiON  OF  Dekd— A  deed  having  been  offered  in  evidence,  as  it  only 
embraced  land  not  in  controversy,  there  was  no  error  in  excluding  it. 
—Porter  vs.  Woodward. 3^ 

DEOLABATioifB— Declarations  of  the  assignor  of  a  judgment  made  after  the 
assignment  are  not  admissible  against  the  aoiignee. — Ladd  vs.  Sam- 
uels   442 

liAin)  Patxnt— A  patent  issued  to  a  railroad  oompany,  of  land  granted 
by  Gongress  to  aid  in  building  its  railroad,  is  relevant  evidence  to  prove 
its  title  in  an  action  of  ejectment.— Carr  vs.  Quiffiey 776 

Lkabk— The  lessee  of  farming  land  covenanted  that  the  **  stubble"  should 
belong  to  the  landlord.  In  an  action  by  the  landlord's  assignee  to  re- 
cover damages  for  having  been  prevented  from  grasinff  his  sheep  on 
the  land:  Meld,  that  evidence  was  admissible  to  prove  that  by  the  cus- 
tom of  the  locality  of  the  leased  premises  the  word  "stubble"  in- 
cluded whatever  was  l^t  upon  the  ground  after  harvest  time. — Calla- 
han vs.  Stanley 672 

See  Will. 

£XG£PTION— Where  the  transcript  showed  that  in  the  course  of  the  trial 
for  damages  for  failure  to  purchase  certain  bricks,  the  plaintiff's 
counsel  stoted  that  "all  they  want  to  prove  is  that  they  were  re- 
jected," which  was  sustoined  by  the  Gourt,  there  was  no  basis  for  an 

exception. — ^Hunter  vs.  Martin 301 

Tims  to  Take— It  is  not  necessary  to  present  a  bill  of  exceptions  for  set- 
tlement, at  the  time  of  taking  an  exception  to  the  ruling  made  before 
final  juagmeot — Tregambo  vs.  Gommanche  M.  and  M.  Go 696 

Such  bill  may  be  presented  and  settled  afterwards,  as  provided  in  Sec- 
tion 650,  G.  G.  P, :  Held,  accordingly,  that  an  exception  taken  to  an 
order  refusing  to  set  aside  a  default  settled  more  tlum  twenty  days 
after  the  judgment  was  entered  and  filed  after  an  appeal  had  been 
taken  to  the  Supreme  Gourt,  was  properly  a  part  of  the  record  on  ap- 
peal— Tregambo  vs.  Gomanche  M.  and  M.  Go 636 

An  exception  to  a  decision  rendered  upon  a  motion  to  set  aside  a  default 
is  an  exception  "taken  at  the  trial'* — Tregambo  vs.  Gomanche  M. 
and  M.  Go 696 

See  Bill  of  Exciftions. 

EXEGUTION— An  equitoble  interest  in  real  property  is  subject  to  levy  and 

sale  under  execution.— Fish  vs.  Fowle. , 508 

So  the  right  of  a  party  under  a  contract  to  purchase  real  estate  is  sub- 
ject to  execution  sale,  and  the  purchaser,  upon  the  pajrment  of  the 
unpaid  purchase  money,  is  entitled  to  a  conveyance  of  the  legal 
title.— Id. 
See  Patent  fob  Invention. 

EXECUTORS  AND  ADMINISTRATORS— Action  bt— Where,  in  an 
action  by  an  executrix  as  such,  the  only  averment  of  her  represent- 
ative capacity  was  "that  she  is  the  duly  appointed,  qualified  and 
acting  executrix  of  the  last  will  and  testament  of  John  FeiKUson, 
deceased,"  a  general  demurrer  thereto  should  be  sustained,  as  there 
was  no  sufficient  averment  of  the  fact  that  she  was  the  personal  rep- 
resentative of  the  estate  of  deceased,  and  the  complaint  did  not 
show  a  right  of  action.— Judah  vs.  Fredericks 150 
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It  11  naoesBary  for  the  plaintiff  in  enoh  CMe  to  aUege,  in  a  direct  and 
"■°w>|2  form,  that  he  is  suoh  executor  and  administrator,  and  it  is 

-  _    not  Bufficient  to  make  the  allegation  merelv  as  deacriptio  persons.— Id. 

AOAY  FUBOHASB  AT  Salb— The  executor  or  administrator  of  an  eetote  is 
iiot  prohibited  from  buying  from  a  purchaser  at  a  probate  sale  any  of 
^e  property  sold  thereat;  but  he  cannot  do  so,  or  bargain  therefor, 

Ibefore  such  confirmation.— O'Connor  vs.  Flynn 156 

The  law,  without  reference  to  the  question  of  c(ood  faith,  will  not  allow 
a  person  dealing  with  trust  funds  to  place  himself  in  a  position  an- 
tagonistic to  the  interests  of  his  cestui  que  trust— Id. 

^CTimr  AGAINST— In  an  action  against  an  administrator  charging  him 
with  fraud  in  having,  in  1859,  procured  from  the  Probate  Court  an 
order  to  sell  real  esUte  to  pay  debts,  based  upon  the  fact  that  the 
final  account,  filed  in  1875,  showed  that  the  proceeds  of  the  personal 
esUte  sufficed  to  nay  aU  the  debts,  and  left  92L76  over:  Held,  that 
the  facts  stated  did  not  of  themselves  make  out  a  case  of  fraud  or  false 
■nggestion  on  the  part  of  the  administrator,  and  that  a  finding  in 
hds  lavor  by  the  Court  below  should  beaffirmed.— Bichardson  vs.  Sage  150 
^rfhere  a  piece  of  propertv  belonging  to  the  estate  of  a  deceased  peraon 
was,  on  proper  prooeecUngs,  ordered  to  be  sold,  and  was  bid  off  at  a 
fair  price,  but  before  the  confirmation  of  the  sale  the  executor  made 
a  bargain  with  the  purchaser  to  buy  it  of  him  at  a  small  advance  on 
the  price,  and  did  so:  Held,  in  an  action  commenced  by  the  devisees 
therefor,  that  the  executor  held  the  legal  title  to  the  property  in  trust 
for  them,  subject  to  a  proper  accounting  for  moneys  paid  out,  less 
rents  received,  and  any  other  proper  transactions  existing  between 

the  parties.— O'Connor  vs.  Flynn 166 

CoxPBOinsi  OF  Claim— An  executor,  acting  in  good  faith  and  for  the 
interest  of  the  estate,  may  compromise  a  daim  against  the  estate 
without  preliminary  authority  from  the  Probate  Court.— Moulton  vs. 

Holmes 226 

In  such  case  the  executor  is  bound  to  act  as  a  diwareet  person  would  act 

were  the  debt  his  own.— Id. 
Section  1688  of  the  Code  of  Civil  Procedure  is  not  restrictive  of  the 
conmum  law  powers  of  executors,  but  is  intended  to  afford  them 
additional  protection^  when  acting  in  good  faith,  in  the  exercise  of 
their  common  law  powers.— Id. 
Title— Whin  vibtb  in— The  legal  title  under  a  patent  issued  to  one  as 
executor  vests  in  him,  and  on  conveyance  by  him  it  is  immaterial 
whether  he  executes  the  instrument  in  his  representative  or  his  indi- 
vidual capaoity.-Ohristy  vs.  Fisher 688 

See  Tbubt;  Ebtatis  of  Dmbasid  Pibsons. 

FALSE  REPRESENTATIONS-See  Rk»B8I0N  of  Contbaot. 

FS£S— The  failure  of  a  Court  clerk  to  demand  his  fees  in  advance,  upon  the 
receipt  of  demurrers  for  fiHing,  is  a  waiver  of  prepasrment  of  the  fees, 
which  waiver  the  clerk  has  power  to  make.— Tregambo  vs.  Comanche 

M.andM.Co 686 

In  such  case  the  demurrers  are  in  contemplation  of  law  on  file,  and  in- 
dorsement of  filing  is  unnecessary- Tregambo  vs.  Comanche  M.  and 

M.Co. : , : 686 

See  Clxbk  of  Coubt;  Shobt-hand  Repobtxb. 

FEIiONY— There  is  no  such  distinctive  crime  as  felony.    There  are  several 

crimes,  any  one  of  which  is  felony. — People  vs.  Nelson 586 

FIXING  PAPERS— Filing  a  paper  consists  in  presenting  it  at  the  proper 
office,  and  leaving  it  there,  deposited  with  the  papers  in  such  office.— 
IVegambo  vs.  Comanche  aL  and  11  Co 686 

FINDINCrS— Contest  of  Will— Where,  on  the  contest  of  a  will  on  the 
ground  that  a  testator,  was  not  of  sound  and  disposing  mind,  there 
was  testimony  that  for  twenty  years  he  had  been  addicted  to  the  ex- 
cessive use  ol  intoxicating  liquor,  and  was  '*  a  noted  drunkard,"  but 
there  was  some  evidence  that  he  was  of  sound  and  disposing  mind ; 
and  the  Court  below  found  in  favor  of  the  proponent :  field,  that  the 
finding  should  not  be  disturbed  on  appe«l.-JohBBon  vs.  Bice 104 
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E JBonONT^In  e jecttDODt  against  a  railroad  conpa&v,  where  the  oompaoy 
had  oondemned  a  different  line  of  way  and  paid  the  price  fixed,  and 
therp  wai  judgment  for  the  company,  but  the  findings  did  not  show 
whether  or  not  the  money  paid  was  for  the  line  as  oocnplad,  or 
whether  or  not  the  alleged  license  or  permission  of  the  owner  to  the 
nse  of  the  line  occupied  was  a  rerokable  one ;  the  findings  did  not 
oover  the  issues  or  justify  the  jndgmentb— Robinson  ▼■.  Pittsbnrg  R. 
R  Co 1«1 

PowsB  or  Court— The  Judge  of  the  trial  Court  is  not  bound  to  adopt  the 
findings  prepared  by  either  pkrty,  but  may  adopt^odify  or  reject 
them,  or  himself  prepare  the  findings.— Porter  vs.  Woodward 387 

Pbactick— A  party  requiring  a  finding  upon  a  particular  point  must  spec- 
ify the  point  without  dictating  the  terms  of  the  finding. — Id. 
If  a  case  is  tried  in  one  county  and  the  judge  prepares  findings  in  another 
and  transmits  them  to  the  county  where  the  case  was  tried,  to  be 
there  filed,  the  judgment  is  not  void.— Comstock  Q.  M.  Co.  vs.  Super- 
ior Court 499 

A  cause  tried  by  the  Court  is  not  determined  till  the  findings  and  order 
for  judgment  are  filed  with  the  clerk  of  the  Court  in  which  the  action 

is  tried.— Comstock  Q.  M.  Co.  tb.  Superior  Court 499 

A  judge  is  not  bound  to  deliberate  upon  or  prepare  findings  and  order 
judgment  in  the  county  in  which  an  action  is  tried. — ^Id. 

CONFUOT  or  EviDBNCE— Findings  will  not  be  disturbed  where  the  evi- 
dence  is  substantially  conflicting.— MoCourtney  vs.  Fortune. 541 

On ISUOK  TO  FiKD— A  judgment  will  not  be  reversed  for  want  of  finding, 
if  the  appellant  is  not  prejudiced  by  the  failure  to  find.— Id. 

Whut  not  Nbobbsary— a  finding  upon  the  plea  of  the  Statute  of  Limita- 
tions is  not  necessary  where  it  appears  that  the  plaintiffs  were  not,  on 
the  day  claimed  or  at  any  other  time,  Uie  owners  in  fee  rimple  abso- 
lute, nor  entitled  to  the  possession  of  the  premises  in  dispute. — ^Id. 
Where  no  issue  is  raised  upon  the  Statute  of  Limitations,  a  finding 
upon  the  statute  is  not  required.— ^Blackford  vs.  Whistler 786 

SumoiSNOT  or— A  finding  "  that  no  part  of  said  judgment  and  decree 
has  ever  been  appealed  from,  set  aside  or  paid,"  and  "that  the  bal- 
ance of  said  notes  with  interest  remains  unpaid,"  is  sofficint  to  ahow 
that  the  judgment  and  notes  have  not  been  paid.— Turner  va.  ICa- 
honey 779 

Tttlx  to  LA]ri>— a  finding  that  "neither  the  plaintiff  nor  his,  nor  any  or 
either  of  his  predecessors  or  grantors,  or  tboee  under  whom  he  claims, 
ever  were  in  or  had  possession  of  any  part  of  the  land  described  in 
the  complaint,  which  is  described  in  the  answers  of  the  defendants, 
or  of  which  said  defendants  were  in  possession  when  the  aotion  was 
commenced  "  is  a  finding  of  fact  from  which  the  conclusion  of  law  fol- 
lows that  plaintiff  never  had  a  title.— Porter  vs.  Woodward. 387 

If  plaintiff  has  no  title  it  is  inunaterial  whether  the  facts  found  show  a 

defense  of  the  Statute  of  Limitations  or  not— Porter  va.  Woodward.  887 
See  Pbobate;  Pbooidube. 
FINB-See  Contempt. 

FISH  LAW— Plaintiff  rented  boats  and  fishing-tackle  to  Chineee  fishennen, 
who  were  using  them  at  a  distance  of  more  than  one-third  way  across 
a  slough  in  Solano  County :  Held,  that  such  use  was  a  misdemeanor, 
and  the  boats  and  fishing-tackle  were  subject  to  forfeiture.— Hey  Sing 

.  Teck  vs.  Anderson ®0 

See  FoBnxTUBS. 
FORCIBLE  ENTRY— In  an  action  of  forcible  entry  or  forcible  detainer 
under  the  Code  of  Civil  Procedure,  it  is  improper  to  allow  in  evidenee 

.the  title  deeds  of  defendant.— Voll  vs.  Hollis. 7S5 

In  such  actions  title  is  not  in  issue  and  the  question  of  good  faith  cats 
no  figure. — Id. 
FORECLOSURE— Appointment  or  Reoeivsb— Section  664  of  the  Code  of 
Civil  Pr.x)edure  authorizes  the  appointment  of  a  receiver  in  an  action 
to  foreclose  a  mortgage,  when  it  sppesrs  that  the  condition  of  the 
mortgage  has  not  been  performeo.  and  the  property  is  probably 
iosufficrent  to  discharge  the  mortgage  debt— La  Sodete  Fnuioaiae  vs. 
Selbeimer. U6 
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Sbtofpil— A.  being  ia  poasesaion  of  and  olaimmg  a  Spanish  graat^  con* 
veyed  it  for  a  nominal  consideration  to  B,  his  father>in-law,  liviag  in 
Bhode  Island ;  and  B,  after  the  grant  was  rejected,  acquired  title  by 
porobase  from  the  United  States  nnder  the  Act  of  Confireas  of  March 
3, 1865,  but  continued  to  reside  in  Bhode  Island,  while  A  continued 
to  reside  on  the  lasid  with  his  family.  Just  before  aoouiring  his 
patent  B  appointed  G,  a  son  of  A,  his  attorney  in  fact,  with  power  to 
sell  or  mortgage  the  land.  There  being  a  doubt  whether  G  could  ex- 
ecute a  note  as  well  aa  a  mortgage  under  the  power,  he  executed  a  deed 
to  a  fourth  person^ho  executea  a  note  and  mortgage  of  the  land,  and 
then  conveyed  to  B,  the  father-in-law,  who  acquiesced  in  the  trans- 
action. Afterwards,  upon  the  note  and  mortgage  falling  due,  G,  as 
attorney  in  fact  of  B,  under  the  original  power,  executed  a  second 
deed  of  conveyance  of  the  land  to  D,  another  son  of  A,  who  thereupon 
executed  a  note  and  mortgage  to  £  in  consideration  of  moneys  ad- 
vanced by  him  to  pay  off  the  former  note  and  mortgage,  and  to  furnish 
A  and  his  family  the  money  required  by  them,  of  all  of  which  B  was 
cognixant  soon  after  the  transaction  and  maae  no  objection  :  Held, 
that  in  equity  the  judgment  foreclosing  the  second  mortgage  should 
be  affirmed,  even  though  G  had  no  power  to  convey  the  land  without 
consideration ;  or  to  convey  the  after-aoquired  title ;   or  that  the 

acquiescence  of  B  was  not  by  deed  or  writing.— -Ayres  vs.  Palmer 184 

AoTiON  Prbhiturb— A  mortgage  given  to  secure  payment  of  a  note  and 
interest,  the  interest  payable  monthly,  which  contains  no  stipulation 
for  foreclosure  in  default  of  payment  of  interest,  cannot  be  foreclosed 

prior  to  maturity  of  the  note.— Brodribb  vs.  Tibbetts 435 

If  neither  the  note  nor  mortgage  contains  a  stipulation  that  in  case  of 
default  iu  payment  of  interest  the  mortgage  maybe  foreoloBed,  a  fore- 
cbsure  cannot  be  had  previous  to  maturity  of  note. — Brodribb  vs. 

Tibbets 671 

Judgment  you  Dxvioiskot— Where  defendant  executed  a  deed  absolute, 
intended  as  a  mortgage,  and  it  was  proved  that  he  promised  plaintiff 
payment  of  money  secured,  by  evidence  dehors  the  deed,  the  plaintiff 
was  entitled  to  a  judgment  order  for  the  deficiency. — Jones  vs. 
(Gardner 440 

Imtibbbt — It  is  not  error  to  decree  the  payment  of  interest  in  accordance 
with  the  contract  of  the  parties. — Id. 
A  plea  by  defendant  that  it  would  be  to  his  disadvantage  to  have 
separate  lots  sold  in  gross  raises  an  immaterial  issue. — Id. 

Intebtbntion— A  acquired,  upon  execution  sale,  all  the  right,  title  and 
interest  of  B  in  and  to  a  contract  of  purchase  of  real  property.  Sub- 
sequently defendants  succeeded  B,  and  to  them  the  owner  of  the  legal 
title  conveyed  it.  Defendants  mortgaged  to  plaintiffs;  the  latter 
brought  a  suit  of  foreclosure,  in  which  A  intervened :  Held,  that  the 
defendants  should  be  allowed  the  amount  paid  by  them  to  complete  the 
purchase  under  the  contract  of  sale ;  that  the  intervener  should  pay 
such  amount  into  Goart  for  them,  to  be  aoplied  in  satisfaction  of  ttxe 
mortgage  debt  to  plaintiffs;  that  upon  sucn  payment  the  mortgage  be 
canceled,  the  intervener  awarded  the  land,  and  plaintiffs  decreed  en- 
titled to  a  money  judgment  over  against  the  defendants  for  any 
balance  remaining  due  upon  the  mortgage  debt;  otherwise  that 
plaintiffs  be  entitled  to  a  decree  of  foreclosure  against  defendants  and 
intervener. —Fish  vs.  FowJie 602 

Right  to  Bsdeem— A  mortgagee  who  had  foreclosed  his  mortgage  and 
had  the  property  sold  and  judgment  docketed  for  the  deficiency  is  net 
entitled  to  redeem  from  one  who  has  redeemed  it  under  a  judgment 
lien  from  the  purchaser  at  the  foreclosure  sale. — Black  vs.  Geriohten.  746 

Equitt  of  Rxdeuftion— In  consideration  of  the  conveyance  of  an  equity 
of  redemption,  the  grantees  covenanted  that  on  foredosnre  no  personal 
judgment  should  be  entered  against  the  mortsagor.  After  foreclosure 
a  judgment  for  deficiency  was  entered,  and  it  not  appearing  that 
plaintiff  or  her  assignor  paid  the  amount  of  the  judgment,  the  plain- 
tiff was  entitled  to  recover  the  amount  of  the  personal  jadgment — 
Barfield  vs.  Marks. 768 

SSPABATi  MoBTGAGXa— One  of  the  defendants  executed  a  mortgage  to  the 
plaintiff's  aadgaor  upon  aeveral  tracts  of  land,  two  of  whuh  he  had 
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previonslj  mortgraged  to  Iub  co-defenduit  on  record  at  the  date  of 
plaintiff's  mortgrage.  Upon  a  foreclosure  by  pluntiff,  the  whole  of  the 
property  should  be  sold— that  portion  not  embraced  in  the  mortgage  to 
the  co-defendant  to  be  fimt  sold,  and  the  proceeds  paid  ever  to  the 
plaintiff,  the  surplus  to  be  paid  to  subsequent  purchasers  from'def end- 
ant  If  there  should  not  be  sufficient  to  pay  plaintiff,  the  tracts 
mortgaged  to  the  co-defendant  should  then  be  sold,  the  plaintiff  to 
receive  the  surplus,  alter  paying  co-defendant's  debt,  towards  paying 
plaintiff's  mortgage,  the  balance  to  be  paid  to  subsequent  pnrchasen 

from  the  mort^a^or.— Brooks  vs.  Rice 772 

See  Equitt;  Mobtoaoe. 

FORFEITURE— CoNBTiTDTioirAL  Law— A  forfeiture  of  property  cannot  be 
enforced  without  judicial  proceedings  had  for  thn  purpose  of  deter- 
mioing  whether  it  is  liable  for  condemnation.— Hey  Sing  Yeck  ▼■. 
Anderson 680 

The  owner  is  entitled  to  notice  of  the  charge  for  which  the  forfeiture  is 
claimed  and  of  the  time  and  place  of  determination  thereof.— Id. 

Where  a  constable  seized  property  as  being  subject  to  forfeiture,  the 
owner  not  knowing  the  unlawful  use  to  which  it  was  put:  Held,  that 
he  could  not  be  deprived  of  his  property  without  judicial  proceedings, 
and  that  he  was  entitled  to  mamtain  an  action  of  daim  and  delireiy 
for  the  property  so  taken.— Hey  Sing  Yeck  vs.  Anderson OO 

See  Bail  Bond  ;  Fish  Laws. 
FORMER  ACTION  PENDING— In  an  action  to  recover  money  upon  a 
written  contract,  the  complaint  contained  in  addition  to  the  allega- 
tions of  a  complaint  in  a  former  action,  an  allegation  of  delivery  <»  a 
deed  to  which  plaintiff  had  no  title :  Held,  that  if  delivery  of  the 
deed  was  not  a  condition  precedent  to  plaintiff's  right  to  m^ntjdn 
the  action,  the  former  action  was  a  bar,  but  if  not  it  was  ineffectual- 
such  deed  being  a  nullity. — Montgomery  vs.  Harrington 777 

See  Dekd  ;  Conditions  T%eoidknt. 
FoRMiR  Adjudioation— Where  the  rights  of  the  parties  are  fully  deter- 
mined in  action  the   adjudication  is  oonolusive.— De   Halpin   vs; 
Ozsrart. 730 

See  San  Francisco  ;  State  Lands. 
FRANCHISE— See  Taxation. 

FRAUD— Where  members  of  an  insolvent  firm,  with  intent  to  defraud  firm 
creditors,  conspired  with  a  person  to  whom  the  firm  was  indebted  in 
only  a  small  amount  to  nave  an  attachment  levied  on  the  firm 
property,  and  a  judgment  to  be  taken  upon  fictitious  and  ante-dated 
firm  notes  fabricated  for  the  purpose,  and  to  transfer  to  him  all  the 
firm  proiMrty  then  in  tramitu,  and  for  which  the  firm  held  bills  of 
lading;  and,  in  pursuance  of  such  conspiracy,  judgment  was  recovwsd, 
the  firm  property  sold  on  execution  and  bid  in  by  the  plaintiff  in  the 
collusive  suit,  and  the  remaining  property  of  the  firm  secretly  trans- 
ferred to  him:  Held,  that  he  was  liable  to  the  assignees  in  bankraptcy, 
as  representative  of  the  firm  creditors,  for  the  vmIuc  of  all  the  firm 
property  so  fraudulently  obtained  by  him.  and  will  be  decreed  a  trus- 
tee of  such  property  and  of  its  proceeds  for  the  benefit  of  the  firm 

creditors  represented  by  the  assignee.— Shainwald  vs.  Lewis 305 

See  Equitt;  Exkoutobs  and  Administratobs;  Rxcesbion  or  Contraoi. 

FUNDING   ACTS— The  Act  "to  add  five   new  sections  to  the  Political 

Code,  providing  for  funding  and  refunding  county  indebtedneas"  Is 

a  general  and  not  a  local  act ;  and  Is  not  in  conflict  with  the  Oonsti- 

tution. — ^University  of  California  vs.  Benard 88 

See  Constitutional  Law;  Statb  Funds. 


GAMBLING — There  is  no  statute  prohibiting  a  game  not  pUyed  for  valoe.— 

Ex  parte  Bemert 460 

Judicial  notice  will  not  be  taken  that  the  game  of  "pool**  nereastrily 
involves  gaming  for  money.— Id. 

GOODS  SOLD  AND  DELIVERED— See  PRAonoi;  Salk  and  Dsuvut. 
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OT7 ABDIAN  AND  WABD-- In  ml  action  agftlnst  the  guavdUn  of  an  iniane 
person  and  the  rareties  on  his  official  bond  for  the  amount  found  due 
by  him  on  final  settlement  of  his  account  in  the  Probate  Court,  a 
cross  complaint  set  up  by  defendants  that  at  the  time  he  preeented  the 
final  account  and  report  of  his  guardianship,  he  was  in  such  a  condi- 
tion, physicallv  and  mentally,  as  rendered  him  legally  incompetent  to 
make  and  render  an  account  of  his  trust,  and  to  transact  any  business; 
and  praying  the  account  as  settled  be  set  aside,  and  that  the  account  be 
reopened  for  final  settlement  does  not  state  facts  sufficient  to  en- 
title defendants  to  reliel— Brodribb  vs.  Brodribb 64 

Fuin>8  or  Estatb— A  guardian  is  responsible  for  funds  of  the  estate 
loaned  without  security. — Estate  of  Post 287 

OoiraENT  TO  J  UDOMENT— The  consent  of  the  guardians  to  the  entry  of  judg- 
ment against  the  infants  did  not  entitle  them  to  notice  of  judgment 
before  moving  for  a  new  trial.— San  Fernando  F.  H.  Asso.  vs.  Porter.  791 
A  judgment  against  an  infant  is  not  void  if  entered  with  his  guardian's 
consent— San  Fernando  F.  H.  Asso.  ts.  Porter 791 

la^ABEAB  CORPUS— If  the  return  to  a  writ  of  habeas  corpus  shows  that 
petitioner  is  held  under  a  void  judgment,  the  prisoner  cannot  be  re- 
strained of  his  liberty  by  virtue  of  the  warrants  issued  at  the  time  of 
the  commencement  of  the  proceedings  upon  which  such  void  judgment 

is  based.— Ex  parte  Bemert. 460 

H£IR— A  child  born  out  of  wedlock  and  not  legitimized  is  entitled  to  in- 
herit from  its  mother.— EsUte  of  WardeU 481 

AxiBNS— Under  the  laws  of  Mexico,  in  force  in  California  February  14, 
1850,  aUens  could  inherit  real  estate.  Paty  vs.  Smith,  50  CaL  153, 
folliiwej. 

Right  of  Action- Theadoptionof  Section  1452,  Code  of  Civil  Procedure, 
giving^  heirs  a  right  of  action  did  not  affect  the  operation  of  the  statute 
of  limitations  which  had  already  commenced  to  run  against  the  heir. — 

Crosby  vs.  Dowd 786 

See  Estates  of  Dbceased  Pbbsons. 
If  OMESTE AD— Actual  Risidenos— To  render  a  declaration  of  homestead 
effectual  the  claimant  must  actually  reside  on  the  premises  when  the 
declaration  is  filed;  and  that  therefore  there  was  no  valid  additional 
homestead  lot.— Aucker  vs.  McCoy 19 

RiOHT  TO,  Construed— A  homestead  risrht  is  not  a  right  which  vests 
under  the  law  by  succession;  it  is  for  the  benefit  of  the  widow  and 
children.— Estate  of  W.*H.  Mooie 299 

Setting  Apabt— It  is  immaterial  that  the  petition  for  setting  apart  the 
homestead  was  filed  on  behalf  ef  the  widow  idone,  as  the  Court  will 
protect  the  interests  of  the  minor  children. — Id. 

Sale  of— Where  a  Constitution  made  provisiim  that  homesteads  should 
not  be  subject  to  forced  sale,  etc.,  and  a  husband,  under  this  provision, 
executed  a  deed  of  a  homestead  and  took  back  a  defeasance,  thereby 
constituting  a  mortgage,  and  the  grantee  commenced  ejectment  in 
the  U.  S.  Circuit  Court,  and  claimed  that  the  deed  passed  the  legal 
title:  Held,  that  the  form  of  procedure  did  not  apply,  and  that  forced 
dispossession  in  ejectment  was  within  the  provision  of  the  Constitu- 
tion.—Lianahan  vs.  Sears. 213 

Declabation  of— a  homestead  declaration  filed  by  a  married  woman 
must  state  that  it  was  for  the  joint  benefit  of  herself  and  husband, 
and  that  the  husband  had  not  acquired  a  homestead. — Booth  vs.  G^t.  603 
See  Conveyance. 
HOMICIDE — A  bare  trespass  on  property  does  not  justify  nor  excuse  homi- 
cide.— People  vs.  Flannagan 675 

Justifiable  Momioide— The  combination  of  intent  and  endeavor  to  com- 
mit a  felony  by  the  deceased  is  not  necessary  in  order  to  make  out  a 
case  of  justifiable  homicide.    Either  the  intent  or  endeavor  is  suffi- 
cient.— Id. 
See  Self-Defense. 

IMPRISONMENT-^EB  Contempt. 
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IDICTMENT— Qbakd  Labobnt— WImm  a&  IndldiiMnt  ohaq^td  defeodant 
with  the  crime  of  grand  laroeny,  and  that  he  had  been  indicted,  tried 
and  oonyicted  of  grand  larceny,  followed  by  the  evidence  of  an  indict- 
ment for  grand  larceny :  Held,  that  the  "  register  of  criminal 
action!,'*  of  the  county,  ehowing  a  fonner  conviction  of  defendant  of 
another  oifenae  ia  snmcient  evidence  to  go  to  the  jnry. — People  ▼■. 

Garcia 482 

DiBiNTBBiUEinv— The  said  £.  D.,  on  etc.,  at  etc.,  without  authority  of  law. 
disinterred  and  removed  from  its  place  of  sepulture,  at  etc,  the  dead 
body  of  the  late  £.  L.,  a  human  being ;  the  said  dead  body  not  being 
the  dead  body  of  a  relative  or  friend  of  the  said  £.  D.,  contrary,  etc., 
sufficiently  charges  the  defendant  with  the  vioUtion  of  sepulture,  un- 
der Section  290  of  the  Penal  Code.— People  vs.  Dalton 757 

INFORMATION— An  information  need  not  contain  any  averments  with  re- 
ference to  the  ezaminatfon  of  defendant  before  a  committinK  magis- 
trate—People vs.  Rhubrick 41 

SuFFiciBMCT  OF— An  information  is  sufficient  if  it  substantially  states  the 
facts,  however  inartifidally  it  may  be  drawn. — People  vs.  Clarke. 177 

Pbevioub  CoNVicnoN— a  charge  of  previous  conviction  may  be  made  in 
an  information  as  well  as  in  an  indictment,  and  the  same  rules  of  pro- 
cedure apply  .—People  vs.  Carlton 108 

INHERITANCE— See  Equity;  Estatbs  or  Dbceabsd;  Hsib;  Wilu 

INJUNCTION- Enfobcbmkmt  of  Judohknt— In  an  action  to  enjoin  the  en- 
forcement of  a  judgment  on  the  ground  that  it  had  been  entered  after 
payment  of  the  daim,  and  that  it  had  been  obtained  by  fraud,  there 
being  evidence  that  the  judgment  had  been  r^fularly  entered  pursuant 
to  a  stipulation,  the  Court  properly  refused  to  enjoin  its  enforcement. 

— Ladd  Vtt.  Samuels 442 

Stat  Repair  or  Lsvbe— Injunction  will  not  lie  to  stay  the  repair  of  a 
levee  within  a  district  on  the  ground  that  a  portion  of  the  assess- 
able property  had  been  omitted  from  the  assessment  list,  it  not 
appearing  but  that  there  was  already  collected  sufficient  money  to 

defray  the  expenses  of  the  repair.— Hoke  vs.  Perdue 680 

In  contemplation  of  law,  an  injunction  does  not  injure  a  party— his 
rights  being  secured  l^  the  injunction   bond.— Bliss  vs.  Superior 

Court 704 

See  Public  Lands  ;  Removal  of  Causbs  ;  Swaicp  Lamdb  ;  Taxatioh. 

INSANE  PERSONS— See  Guardian  and  Wabd. 

INSANITY— On  a  trial  involving  the  question  of  insanity,  it  is  error  to  ad- 
mit hearsay  testimony  that  the  party  nad  been  treated  for  softening 

of  the  brain.— Sexton  vs.  Sexton 784 

Softening  of  the  Brain— Insanity  may  result  from  softening  of  the 
brain,  but  the  fact  must  be  shown  by  experts  and  not  by  hearsay  evi- 
dence.—Sexton  vs.  Sexton 784 

See  Guabdian  and  Wabd  ;  Inbtbuotions. 

INSOLVENCY— Where  in  insolvencv  proceedings  the  assignees  received 
certain  moneys  which  belongea  to  the  insolvent  from  the  sheriff,  and 
after  trial  which  resulted  in  the  insolvent  being  denied  the  benefit  of 
the  insolvent  acts,  an  order  was  made  requiring  the  assignee  to  re- 
turn the  money  to  the  sheriff ;  in  the  absence  of  a  showng  of  further 

facts,  the  order  was  correct  — Appel  vs.  His  Creditors 183 

Suspension  of  act— Itwas  competent  for  the  Legislature  to  pass  an  insol- 
vent act,  while  the  United  States  Bankrupt  Act  was  in  force,  but  the 
operation  of  such  act  was  suspended  until  the  repeal  of  the  Federal 

law.— Seattle  Coal  and  T.  Co.  vs.  Thomas 199 

NonoE  TO  Cbsditobs— In  insolvency  proceedings  the  statute  reaaires 
that  notice  to  creditors  shall  be  published  at  least  once  a  week  for 
four  successive  weeks,  and  an  interval  of  one  week  must  elapse  be- 
tween each  publication  in  order  to  give  the  Court  jurisdiction,  and  the 

affidavit  must  disclose  such  fact— Hernandez  vs.  His  Creditors- 370 

Meitino  of  Cbeditobs— An  order  fixing  the  time  for  meeting  of  creditors 
and  directing  notice  was  made  on  May  21, 1879.  The  time  fixed  for  the 
meeting  was  June  28d,  1879.  Publicatian  of  the  notice  on  May  2Sd 
and  80th,  June  6th  and  13th  was  sufficient— Steele  vs.  His  Creditota,  435 
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NonoB— The  judge  of  the  Goati  is  not  the  perton  to  name  the  paper  in 
which  publication  of  notice  is  to  be  made ;  he  simply  fixes  the  time 
and  directs  notice  to  be  given  and  the  clerk  gives  the  notice. — Id. 

RzoEiTXR— The  Insolvency  Court  has  no  power  to  order  attached  prop- 
erty to  be  delivered  to  a  receiver. — Von  Bounn  vs.  Superior  Court.. . .  429 
See  ITbaud  ;  Practice. 

INSOLVENT  ACT— See  VEBmcATiONS. 

INSTBUCTIONS-RxFUSAL  of— Where  a  le^al  principle  has  been  once 
announced  by  the  Court  it  is  not  error  to  refuse  to  give  it  a  second 

time  in  the  form  of  an  instruction. — People  vs.  Ramirez 4 

Instructions  not  predicated  upon  the  evidence  in  the  case  may  be  refused. 
— Id. 

Practice— The  omission  of  a  Court  to  mark  instractions  * 'refused,**  which 
are  refused,  if  an  error,  is  immaterial  and  could  not  prejudice  defend- 
ant—Id. 
If  the  law  be  correctly  given  in  the  charge  to  the  jury,  the  Court  may 
refuse  to  ^ve  an  instruction  on  the  same  subject,  setting  forth,  in  ex- 
tenso,  the  reasoDS  of  the  principle  of  the  law.— Id. 
Where  an  instruction  asked  is  too  broad  the  Court  is  justified  in  refus- 
insr  to  give  it.— Benninger  vs.  Phoenix  Ins.  Co.   567 

Mediate  Caube  of  Death— Where  the  Court  instructed  the  jury  that  if 
from  the  evidence  they  found  that  the  '*  mediate  cause  "  of  death  was 
the  wounds,  then  the  fact  of  being  thrown  into  the  water  after  inflic* 
tion  of  the  wounds  was  of  no  consequence  :  Held,  a  proper  submission 
to  the  jury.— People  vs.  Ah  Luck 13 

Insanity — Where,  in  a  murder  case,  the  Court  gave  part  of  an  instruc* 
tion  asked  by  the  defendant,  to  the  effect  that  "if  at  the  time  of  com- 
mission of  the  act  his  mind  was  so  disordered  or  diseased  that  he  was 
incapable  of  distinguishing  good  from  evil,  right  from  wrong,  he  was 
irresponsible  and  should  be  acquitted,"  and  refnsf  d  that  '*  further  if 
the  person  was  in  this  condition  a  short  time  before  the  commission 
of  the  act.  the  presumption  is  that  he  was  insane  when  he  committed 
it : "  Held,  that  the  refusal  was  correct. — People  vs.  Smith 132 

Verbal  Statements— The  verbal  statement  of  the  judge  that  the  jury 
has  nothing  to  do  with  the  punishment  is  not  error,  nor  within  the 
rules  requiring  instructions  to  be  in  writing  or  taken  down  by  the    . 
phonographic  reporter.  —People  vs.  Jackson 401 

Credibilitt  of  Witness— As  to  the  doctrine  of  instructing  as  to  the 
credibility  of  defendant  as  witness. — People  vs.  Cronin,  34  Cal.  191, 

affirmed;  People  vs.  Nichols 436 

The  credibility  of  witnesses  is  for  the  jury  to  determine. — ^Spearman  vs. 
California  Street  B.  B.  Co. 644 

Beasonable  Doubt — The  instruction,  "before  conviction  the  persuasion 
of  guilt  produced  by  the  evidence  ought  to  amount  to  almost  a 
certainty,  or  such  amoral  certainty  as  convinces  the  minds  of  the  jury 
as  reasonable  men,"  while  unsatisfactory  is  not  erroneous. — People  vs. 
Beck 628 

Self-defense — Where  instructions  are  given  to  the  effect  that  if  the  jury 
believe  from  the  evidence  that  deceased  assaulted  defendant  with  a 
deadly  weapon  they  should  consider  the  intent  with  which  the  assault 
was  made,  and  if  they  should  find  there  was  reasonable  grounds  for 
apprehending  that  assailant  designed  to  commit  a  felony  or  do  defend- 
ant some  great  bodily  injury,  and  that  there  was  imminent  danger, 
and  that  defendant  acted  alone  under  fear  of  such  design  being  ac- 
complished, then  they  should  find  him  justified  :  Held,  that  the  Court 
should  further  define  what  constituted  a  deadly  weapon  on  an  instruc- 
tion asked  by  the  jury.— People  vs.  Fuqua. 789 

Duty  of  Jurors— Jurors  must  follow  the  instructions  of  tiie  Court  as  to 
the  law,  whether  right  or  wrong,  or  the  verdict  will  be  set  aside. — 
Aguirre  vs.  Alexander 793 

Province  of  Judoe — It  is  the  office  of  the  judge  to  instruct  the  jury  on 
points  of  law,  and  of  the  jury  to  decide  on  matters  of  fact— Id. 

Must  be  Pertinent  to  Issues — Instructions  not  pertinent  to  the  issues 
should  not  be  given,  even  though,  as  abstract  legal  propositions,  they 
are  correct.— Id. 
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CoHTBADiOTOBT— It  if  eiTor  to  glre  oontradloftory  Instructions  to  the  Jury. 
— Id. 
Instructions  to  a  jury  in  wfaloh  a  conflict  is  allegsd,  relating  to  matten 
not  properly  before  them,  does  not  entitle  an  appellant  to  a  reverssL 

—Estate  of  Gharky 561 

Preponderance  of  Evidence— The  instruction  "that  unless  defendant 
shows  by  a  preponderance  of  eyidence  that  plaintiff  was  not  a  purchaser 
*in  good  faith  and  for  a  valuable  consideration  of  the  property  in  con- 
troversy they  must  find  for  pl^tiff : "  Held,  that  the  instruction  in 
effect  took  from  the  jury  the  consideration  ss  to  whether  the  property 

had  belonged  to  the  assignor  of  plaintiff. — Smith  vs.  Arnold. 148 

See  Appeal;  Equett  ;  New  Trial; 
INSURANOE  POLICY— The  "appUcation"  referred  to  in  an  insaranoe 
policy  is  a  part  of  the  policjr,  and  a  breach  of  its  eonditions  avoids  the 

policy.— Roberts  vs.  -^tna  Ins.  Co 589 

INTEREST— Interest  upon  a  claim  for  services  rendered  and  money  expended, 

runs  from  date  of  the  claim  becoming  due.— Mix  vs.  Miller 540 

See  Judgment. 

INTERLOCUTORY  DECREE— Where  an  interlocutory  decree  was  amended 
more  than  six  months  after  its  entry,  so  as  to  make  it  oonform  to  the 
finding  and  judgment  of  the  Court,  uiese  being  matters  of  record,  the 

Court  may  make  the  amendment. — Beatty  vs.  Dixon 134 

See  Equity  ;  Judgment. 

INTERVENTION— See  Public  Land. 

IRRIGATION— Superintendent  of— The  Superintendent  of  Irrigation  under 
the  Act  of  March  10,  1874,  was  not  a  county  officer;  he  was  an 
officer  of  such  portions  only  of  the  county  as  were  formed  into  irriga- 
tion districts,  and  was  to  be  paid  out  of  water  rates  collected  from  such 

districts.— Knox  vs.  Supervisors  of  Los  Angeles  Co S09 

The  Act  to  promote  irrigation  in  the  county  of  Los  Angeles  (Stats.  1873- 
4,  p.  812),  and  the  Act  for  the  relief  of  George  C.  Knox  (Stats.  1877-^, 

&181),  conflicts  with  Art.  XI,  Sections  4  and  13,  and  Art.  I,  Section 
of  the  Constitution  of  1849.— Id. 
See  Water. 


JUDGMENT— What  is  not— An  order  directing  a  judement  to  be  entered 

is  not  a  judgment.— Schaefer  vs.  f^nch  Sav.  and  L.  Society 155 

Where  the  law  prescribes  that  the  penalty  for  a  certain  offense  shall  not 
be  less  than  a  fine  of  $100,  the  Court  hss  no  power  under  the  Act  to 
render  a  judgment  in  a  less  sum  than  $100,  and  a  judgment  adjudging 
defendant  to  pay  a  fine  of  twenty  dollars  is  abiK>lutely  void,  and  the 
prisoner  la  entitled  to  his  discharge  notwithstanding  the  punishment  was 
more  favorable  than  that  authorized  by  law. — Ex  parte  Bemert. 460 

Validity  of— That  a  Court  has  jurisdiction  over  a  person  and  the  offense 
•charged,  and  its  punishment  is  not  an  infallible  test  of  the  validity  of  a 
judgment  rendered  by  it — Ex  parte  Bernert 460 

On  Demurrer — A  defendant  is  entitled  to  final  judgment,  in  case  a  de- 
murrer is  sustained  upon  the  ground  that  facts  stated  do  not  consti- 
tute a  cause  of  action.— Mora  vs.  Leroy 6SS 

Bt  Default — A  judgment  by  default,  entered  after  a  demurrer  has  been 
filed,  is  premature.  — Tregambo  vs.  Comanche  M.  and  M  Ca 636 

Against  Infant — A  judgment  sgainst  an  infant  is  not  void  if  entered 
with  his  guardian's  consent. — San  Fernando  F.  H.  Asso.  vs.  Porter. .  791 
Partition  having  been  made  in  compliance  with  an  interlocutory  decree 
and  having  been  approved  by  this  Court,  the  guardians  of  the  infants 
were  authorized  to  consent  to  the  entry  of  judgment. — Id. 

See  Foreclosure;  Guardian  and  Ward;  Habeas  Corpus;  State  Lands. 
JUDICIAL  NOTICE— See  Gambling. 

JUDICIAL  OFFICERS— Judges  of  Courts  of  record,  of  superior  or  goners] 
jurisdiction,  are  not  liable  to  civil  actions  for  their  iudicial  acts,  even 
when  in  excess  of  their  jurisdiction  and  are  alleged  to  have  been  done 
corruptly  and  maliciously.— Pickett  vs.  Wallace 117 
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If  a  judicial  officer  is  abont  to  exceed  his  jurisdiction  the  party  threat- 
ened may  stay  prooeedinKS  by  prohibition ;  if  he  renders  jndfifment  in 
a  case  beyond  his  jurisdiction  his  judgment  may  be  annulled  by 
certiorari;  and  if  the  judgment  imposes  imprisonment  the  prisoner 
ma^  be  discharK^d  on  habeas  corpus.— Henrstal  yb.  Muir 22 

See  JusTiciB  of  THe  Pxaob. 
J  UKISDIOTION—Amount  of  Conteoverst— Section  388  of  the  Code  of 
Civil  Procedure  only  permits  persons  severally  liable  on  *'the  same 

.  obligation  or  instrument,  indudinff  the  parties  to  bills  of  exchange 
and  promissory  notes,"  to  be  joined  as  defendants  in  the  Superior  or 
Justices'  Courts,  as  the  amount  involved  may  give  jurisdiction  to  the 

one  or  the  other  of  those  Courts.— Thomas  vs.  Anderson 570 

DiBTiHcrr  Pbomibes— Several  and  distinct  promises  by  various  defendants 
to  pay  sums  of  money  as  a  reward  cannot  confer  jurisdiction  on  the 
Superior  Court,  if  neither  of  the  sums  promised  equals  the  amount 
necessary  to  give  the  Court  jurisdiction. — Id. 

The  Supreme  Court  has  no  jurisdiotion  to  try  the  title  to  an  office. — 
People  ex  reL  Danielwitz  vs.  Harvey , 230 

See  Contempt  ;  Sufbehx  Cottbt, 
JUSTICES  COUICTS— Plbadino  in— Where  a  title  was  derived  through 
an  action  in  a  Justices  Court  on  a  complaint  against  a  husband  and 
wife,  alleging  that  the  wife  purchased  merchandise  of  the  value  and 
for  which  she  agreed  to  pay  $242.29,  on  delivery,  that  the  merchandise 
was  delivered  to  her,  tnat  afterwards  she  married,  and  asking  judg- 
ment against  both  for  the  sum  agreed  on :  Held,  that  the  want  of 
averments  of  sale  and  delivery  at  request  of  defendants,  t)r  that  either 
was  indebted  to  plaintiff  was  a  fault  in  pleading,  which  might  have 
been  reached  by  demurrer;  but  it  did  not  affect  the  jurisdiction  which 
the  Court  had  of  the  cause  of  action  'and  of  the  parties ;  and  that, 
therefore,  the  judgment  of  the  Justices*  Court  was  not  void.— Auoker 
vs.  McCoy 19 

Pleadings  in  Justices'  Courts  are  to  be  liberally  construed. — LataHlade 

vs.  Santa  Barbara  Gas  Ca 601 

JUSTICES  OF  THE  PEACE— Justices  of  the  Peace  are  judicial  officers 
within  the  meaning  of  the  New  Constitution  providing  that  such 
officers  shall  be  elected  at  the  time  and  in  the  manner  that  State 

officers  are  elected.— People  ex  reL  Pennie  vs.  Ransom 137 

Election^  of— Justices  of  the  Peace  are  to  be  elected  on  the  even 
numbered  years.— Id. 

The  Act  of  April  1, 1880,  amending  the  Code  of  Civil  Procedure  is  con- 
stitutional, and  as  resrards  the  duties  of  the  Justices  of  the  Peace  it  is 
neither  a  local  nor  special  but  a  general  law.— Id. 

See  Constitutional  Law. 

IL«ANX>  PATENT— See  Evidence;  Public  Land. 

TITLE— Ijandlord  and  Tenant— See  Evidbncb;  Unlawful  Detainer. 

r«AW  OF  THE  CASE— The  ruling  of  the  Court  on  a  former  appeal  is  the 

law  of  the  case.— Whittenbrock  vs.  Belmer 760 

USASE— See  Evidence. 

I^GISLATURE— See  Wbit  of  Pbohibition. 

UrBEL — A  complaint  upon  matter  libelous  per  se,  must  show  that  the  party 
receiving  the  communication  knew  that  plaintiff  wss  the  person  re- 
ferred to  in  it,  the  Code  does  not  do  away  with  the  necessity  of  such 
an  averment.— De  Witt  vs.  Wright. 602 

IL.ICENSES— The  Act  of  March  2S,  1878,  does  not  operate  a  repeal  of  piovis- 
ions  of  the  Act  of  March  SO,  1872,  authorizing  the  Board  of  Supervisors 
to  fix  the  sum  to  be  paid  by  the  different  trades,  except  to  the  extent 

of   the  particular  trades  specified  in  the  act. — Ex  parte  Bemert 460 

Pool  Tables— The  ordinance  passed  relative  to  taldng  out  licenses  for 
pool  tobies  requires  only  those  parties  to  take  out  licenses  who  naake 
a  business  of  keeping  pool  tables  for  profit,— Ex  parte  Bemert 460 

UfiNB— See  Pbxobitt  of  Lunb. 

I^OS  ANGELES— Se«  Ctft  or  Lob  AiroiLia. 
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MANDAMUS— Where  a  petition  for  a  writ  of  mahdamtu  to  compel  the 
Board  of  Supervisors  of  Colusa  County  to  proceed  in  the  reclamation 
of  swamp  anp  overflowed  lands,  state  that  the  lands  to  be  reclaimed 
were  situated  partly  in  Colusa  County  and  partly  in  Yolo  County;  a 
demurrer  thereto  was  properly  sustained,  and  on  plaintiff  declininf?  to 
amend  by  stating  in  which  ceunty  the  particular  land  was  situated, 
that  judgment  for  defendant  was  correct —Cosner  vs.  Board  of  Super- 
visors      77 

CoDB  Construed— Section  1088  of  the  Code  of  Civil  Procedure,  the  wii^  of 
mandamus  could  not  be  granted  on  a  mere  default;  that  the  cause 
should  have  been  heard,  whether  the  adverse  party  appeared  or  not, 
and  that  the  judgment  under  the  circumstances  was  erroneous. — 
People  ex  rel.  Comm.  of  Transp.  vs.  Central  Pac  R.  R.  Ca HI 

To  Railroad  Corpora^^ions— Where  the  Act  of  April  3, 1876,  requiring 
railroad  corporations  to  furnish  certain  information  to  the  Commis- 
sioners of  Transportation,  was  repealed  without  exception  or  reserva- 
tion by  the  Act  of  April  1,  1878,  whereby  the  Commissioners  of 
Transportation  ceased  to  exist;  and  it  appeared  that  an  application 
for  mandamus  to  compel  the  furnishing  of  such  information  was  pend- 
ing on  appeal  from  a  iudgment  ordering  a  writ  to  issue  at  the  time  of 
such  repeal:    Held,  that  the  proceedings  should  be  dismissed.— Id. 

Stat  of  Procbbdinob- Where  a  District  Court  improperly  granted  a 
stay  of  proceedings  in  an  action  pending,  it  may  be  compelled  by 
mandamus  from  the  Supreme  Court  to  proceed  with  the  tnal  of  the 

cause. — Avery  vs.  Superior  Court 174 

Mandamus  Jies  only  where  there  is  a  dear  legal  right  to  have  a  specific 
thing  done  by  a  public  tribunal  or  officer  upon  whom  the  law  has  im- 
posed the  duty  of  doing  it— Spring  Valley  W.  W.  vs.  Board  of  Su- 
pervisors   614 

From  Supreme  Court— Mandamus  will  not  issue  from  the  Supreme  Court 
in  a  proceeding  commenced  in  the  County  Court  to  try  the  title  to 
an  office.— People  ex  rel.  Danielwitz  vs.  Harvey 230 

When  will  not  lib— Mandamus  will  not  lie  where  the  party  has  aplam, 

speedy  and  adequate  remedy  by  appeal.— Clark  vs.  Crane 412 

The  writ  will  not  issue  where  the  effect  of  granting  it  would  be  to  do  a  vain 

and  useless  thing. — Id. 
Mandamus  will  not  lie  to  a  County  Treasurer  to  compel  him  to  pay  out 
money  upon  a  certificate  signed  by  a  Justice  of  the  Peace  foveporter*s 

fees.— Fox  vs.  Lindley 580 

Mandamus  will  not  lie  to  compel  the  Judge  of  the  Court  below  to  fix 
theamountlof  a  bond  to  stay  proceedings  pending  appeal  from  an  order 
granting  a  writ  of  execution  it  appearing  that  the  judgment  had  been 

already  affirmed  on  appeaL— Barthold  vs.  Sullivan 682 

Mandamus  will  not  lie  to  compel  a  Board  of  Supervisors  to  approve  a 
warrant  drawn  by  the  trustees  of  a  reclamation  district — Cosner  va. 
Board  of  Supervisors 739 

Trial  in  Due  Course— Mandamus  lies  to  compel  the  Court  below  to 
proceed  to  the  trial  of  an  action  in  due  course.— Dunphy  vs.  Belden. .  701 
See  PuBLio  Lands. 

MARINE  INSURANCES— It  is  an  implied  condition,  in  an  insurance  policy, 
that  the  ship  named  in  it  shall  not,  after  the  commencement  of  the 
risk,  be  changed  without  necessity  or  the  consent  of  the  insurer. — 
Schroeder  vs.  Schweizer  Llovd  Transp.  Versioherungs  G«sellschaft. .  527 

By  the  fact  that  a  given  ship  is  named  in  the  policy,  the  insurer  has  a 
right  to  say  that  he  had  some  peculiar  reasons  for  insuring  a  risk  on 
that  very  ship,  which  should  not  apply  to  anv  other. — Id. 

The  necessity  which  will  justify  a  change  of  ship,  on  the  part  of  the 
master  only  arises  in  case  the  ship  is  disabled  by  stress  of  weather  or 
other  peril  of  the  sea.— Id. 

The  word  "  connections,"  in  a  policy  of  insurance,  where  goods  are  in- 
sured from  place  to  place  on  board  a  steamship  and  its  connections, 
has  reference  to  a  state  of  things  existing  at  the  time  of  execution  of 
the  policy.— Id, 

Where  it  had  been  the  custom  of  the  ship-owner  to  carry  goods  from 
San  7ranoiioo  to  Bataria,  without  transsUpplBg  at  Tokohaoia  but  to 
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cany  them  to  Hongkong  and  there  transship  them,  the  Utter  port 
wu  the  *'  connection  "  referred  to  in  the  policy.— Id. 
By  reason  of  the  word  "connection*"  in  the  policy  the  plaintiffs  were  put 
apon  inquiry  as  to  the  ooimections  of  the  steamship,  and  while  evi- 
dence was  admissihle  to  show  the  meaning  of  the  word  plaintiffs  could 
not  be  allowed  to  show  that  they  did  not  know  what  such  meaning 
was. — Id. 

MARRIED  WOMEN— A  mortgage  executed  by  a  married  woman,  in  the 
mode  prescribed  by  law,  cannot  be  avoided  by  her  intention  not  dis- 
closed to  the  mortgagee.— Stewart  vs.  Whitlock 478 

Since  the  amendment  to  Section  IBZjC.  C,  a  married  woman  has  power 
to  execute  a  note  and  mortgage.— Brickell  vs.  Floumey 731 

MATHEM — Biting  off  the  ear  of  a  human  being  is  mayhem. — People  vs. 

Golden 640 

MESNE  PROFITS— A  person  entering  into  the  posseraion  of  lands  with 
knowledge  of  the  rights  of  the  owner  is  responsible  for  mesne  profits. 

—Hidden  vs.  Jordan S67 

In  an  action  for  mesne  profits,  such  portion  of  the  profits  as  accrued 

Srior  to  entry  of  decree  in  equity  could  not  be  recovered,  as  the 
ecree  should,  in  the  action,  have  fixed  the  rights  of  the  parties.— Id. 
See  Ejeotmxnt. 

MECHANIC'S  LIEN— See  Pbiobitt  of  Libns. 

MEXICAN  GRANT— The  final  decree  of  the  Board  of  Land  Commissioners 
upon  a  Mexican  grant,  affirmed  by  the  District  and  Supreme  Courts 
of  the  United  States,  and  the  patent  issued  thereon,  are  conclusive  as 
between  the  IJnited  States  and  the  claimant  in  the  proceeding. — 
Steinbach  vs.  Perkins 669 

JuBiSDienoN— The  Commissioners  and  the  Cnited  States  Courts  having 
had  jurisdiction  to  determine  what  land  was  embraced  within  a  peti- 
tion, their  determination  that  the  claimant  was  entitled  to  the  lands 
necessarily  determined  that  such  lands  were  embraced  within  the 
petition.— Id. 

PsriTiON — Where  the  petition  on  application  for  a  patent  was  introduced 
in  evidence  and  the  transcript  on  appeal  did  not  contain  a  copy  of  it 
or  state  its  contents,  that  the  finding  of  the  Court  below  that  the  peti- 
tion did  include  the  lands  would  not  be  disturbed.— Id. 
MINING  CORPORATIONS— Stockholders  of  mining  corporations,  organ- 
ized  under  the  Code,  incurred  no  liability  ex  contractu,  te  pay  in 
either  for  the  prosecution  of  the  enterprise  or  the  payment  of  the 
debts  of  the  company,  the  nominal  par  value  of  their  shares.— In  re 
South  Mount.  Consof.  M.  Co 748 

Abskssmsnts— Unless  such  stockholders  have  subscribed  for  stock  or  are 
successors  to  the  subscribers,  assessments  levied  on  them  can  only  be 
enforced  by  the  the  sale  of  their  shares. — Id. 
The  Civil  Code  does  not  create,  and  was  not  intended  to  create,  any 
personal  liability  for  assessments,  unless  from  the  terms  of  their  sub- 
scription such  liability  was  incurred. — Id. 
The  remedy  of  the  creditor  against  the  stockholder,  personally,  is  limited 
and  defined  by  Section  322  of  the  Code,  and  his  liability  cannot  be  ex- 
tended beyond  these  limits. — ^Id. 

See  COBPOBATIONB. 

MISJOINDER  OF  PARTIES-Objeotion  to  misjoinder  of  parties  defend- 
ant, not  apparent  on  the  face  of  the  complaint,  must  be  taken  advan- 
tage of  by  answer. — Carroll  vs.  Storck 267 

MONEY  HAD  AND  RECEIVED— See  Title. 

MORTGAGE— A  mortgage  containing  the  clause,  "  meaning  to  convey  all 
the  right,  title,  interest,  claim  and  demands  and  inheritance  as  heir  of 
the  late  F.  M.  Castro,'*  simply  conveys  the  interest  that  the  mortgagor 

had  as  heir  of  deceased. — Sherman  vs.  McCarthy. ^ 719 

SxTBSEQUBNT  TiTLE--A  title  subsequently  acquired  by  a  morl^igor   . 

to  the  benefit  of  the  mortgagee. — Id. 
SicoND  MoBfOAaK— Where  a  second  note  and  mortgage  did  not  provide 
for  ft  f oiealoatiM  i&  delatdt  of  payment  of  idttreM,  bat  did  provide 
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that  interest  ihotild  be  edded  to  the  prinoipal,  a  foredoeiire  ocrald  not 
be  had  before  the  matnribr  of  the  note.— Bridcell  vg.  Batchelder. 73S 

Stook  PLEDasD— Where  stocic  was  pledged  in  addition  to  the  exeeation  of 
a  mortgage,  as  part  of  the  seme  trenaaotion,  and  the  pledgor  was  snb- 
sequenUy  declwed  bankropt,  there  being  no  fraud  in  the  pledging  of 
the  stock,  the  assignee  in  oankraptcy  was  not  entitled  to  it,  bat  it 
should  be  sold  to  reduce  the  mortgage  lien. —Whittenbrock  vs.  Belmer  760 

Mebqkr— A  mortgage  is  merged  in  the  judgment  of  foreclosure,  and  the 
only  lien  the  mortgagee  has,  after  the  sale  and  a  docketing  of  a 
deficiency  judgment,  is  by  Tirtue  of  such  docketed  judgment. — Black 
vs.  Gerichten 746 

Estate  of  Mobtoagor— The  estate  of  a  mortgagor  is  a  legal  estate. —Bar- 
field  vs.  Marks 76S 

On  Commok  Propertt— a  mortgage  upon  common  property  executed  by 
the  snrriying  widow  only  affects  the  undivided  inteieat  of  the  widow. 

— ^Aguirre  vs.  Alexander 79S 

Purchasers  under  foredoeure  of  such  mortgage  only  succeed  to  the 
widow's  interest  and  become  tenants  in  common  with  the  heir  of 
deceased  husband. — Id. 
See  Equitt  ;  Foreolosubb  ;  MABKren  Wohev  ;  Pbiobttt  of  Lhhs  ; 
State  Claim  ;  Title. 
MURDER— Murder  in  the  second,  as  well  as  in  the  first,  degree  is  the  un- 
lawful killing  with  malice  aiorethouflrht,  and  an  instruction  that  such 
killing  is  murder  in  the  first  degree  is  erroneous. — People  tb.  Grigsby.  771 

Cause  of  Death— Where  the  deceased  was  shot  and  cut  upon  a  bridge 
and  then  thrown  into  the  river,  and  it  appeared  that  the  wounds 
would  necessarily  produce  death,  but  the  witnesses  could  not  tdl 
whether  death  was  produced  by  tne  wounds  or  the  drowning,  the  evi- 
dence was  sufficient  to  justify  a  verdict  of  murder  in  the  fint  degree. 
—People  vs.  Ah  Luck , 13 

See  Ikstbuotion. 


NEGLIGENCE— Where  the  defendant,  a  common  carrier,  had  agenta  for  the 
purpose  of  reoeiviog  goods  at  the  terminal  point  of  the  route,  and 
through  their  negligence  the  goods  were  lost,  the  defendant  was  liable^— 
Dresbach  vs.  Ci  Pac.  R.  R.  Ca 668 

LiABiLiTT  OF  Railroad— Where  the  evidence  supports  the  finding  that 
the  railroad  route  extends  to  a  certain  terminal  point  on  the  route,  the 
company  will  be  liable  for  loss  by  negligence  at  such  point — Id. 

Llabilitt  of  Ownebs  of  Land— The  owner  or  occupant  of  land  who  by 
invitation,  express  or  implied,  induces  or  leads  others  to  oome  upcm 
his  premises,  for  any  lawful  purpose,  is  liable  in  damagee  to  such 
persons— they  using  due  care — for  injuries  occasioned  by  the  unsafe 
condition  of  the  land  or  its  approaches,  if  such  condition  was  known 
to  him  and  not  to  them,  and  was  negligently  suffered  to  exist,  with- 
out timely  notice  to  the  public,  or  to  those  who  were  likely  to  act 
upon  such  invitation. — Bennett  vs.  Louisville  and  N.  R.  R.  Co 448 

See  Damages. 
NEW  TRIAL— A  failure  to  find  according  to  the  facts,  and  finding  facts 

against  the  evidence,  is  ground  for  a  new  trial.— Moulton  vs.  Holmea  225 

Dibobetion  of  Coubt— The  granting  of  a  new  trial  is  within  the  sound 
legal  discretion  of  the  Court,  and  its  order  wHl  not  be  reversed  unless 
a  plain  abuse  of  discretion  is  shown.  Case  stated  where  findings  ol 
fact  and  conclusions  of  law  were,  respectively,  contrary  to  the  evi- 
dence and  findings  of  fact — Id. 
The  Court  may  oxder  a  new  trial  on  condition  that  the  party  applying 
pay  the  costs  taxed  in  the  action.-— Corder  vs.  Morse 236 

Time— After  the  time  within  which  a  party  must  file  and  serve  notice  of 
motion  for  a  new  trial  expires  the  Court  has  no  power  to  grant  an  ex- 
tension.—Clark  vs.  Crane. 412 

Notice  of  Motion- If  there  is  no  notice  of  motion  for  a  new  trial  then 
can  be  no  settlement  of  a  statement  on  suoh  motion.—Id. 
It  is  error  to  grant  a  new  trial  as  to  one  party  in  the  whmam  of  notios 
given  to  all  the  advene  pMrtiM.—WhittanbraokmBelmtr 780 
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A  party  l]it«ndl]ig:  to  moya  for  a  ntw  tzial  mutt,  within  ten  daya  after 
notice  of  the  dednon  of  the  Oonrt,  file  with  the  Olerk  and  aerve  npon 
the  advene  party  a  notice  of  hia  intention  to  make  the  motion. — San 

Fernando  F.  H.  Amo.  v».  Porter. 791 

DiNiAL  OF  Motion— Wnere  the  evidence  fiOBtains  the  findings,  it  ia  not 

error  to  deny  a  new  trial— Blackford  vs.  Whistler 785 

See  Ejeotmbnt. 
NONSUIT— Where  the  allegations  of  the  complaint  are  improved,  not  in  par- 
ticolara,  but  in  their  general  scope  and  meaning,  a  nonsnit  shoald  be 

granted— Hackett  vs.  Bank  of  California. 270 

It  is  error  to  grant  a  nonsnit  if  plaintiff  is  entitled  to  nominal  damages. 

— Treadway  vs.  James. 786 

NOTARY'S  CERTIFICATE— See  Wkittiw  Instbument. 
NOTICE— SuFFicuENOT  OF— Notice  of  any  fact  calculated  to  put  a  prudent 
man  upon  inquiry,  is,  in  the  absence  of  explanation,  sufficient  to  charge 
him  with  notice  of  all  facts  which  an  inquiry  would  have  disclosed.— 

Donald  vs.  Seals 402 

Actual  Notice — If  a  party  is  present  in  Court,  by  his  attorney,  when  a 
demurrer  is  overruled,  and  be  asks  and  obtains  leave  to  file  an  answer, 
written  notice  of  the  overruling  of  the  demurrer  is  deemed  waived. — 

Baron  vs.  Deleval 468 

See  iNSOLYBiroY;  New  Tbial;  Public  Rbcobds;  Pbohissobt  Note;  Ten- 
ants IN  Common. 
NIJISANCE— See  Damaoes;  Police  Powebs. 

OFFICE  AND  OFFICER— Oath  of  Office— The  failure  to  file  the  oath  of 
office  and  the  official  bond  within  ten  days  after  receiving  notice  of 
election  creates  a  vacancy,  which  may  be  fiJled  by  the  Board  of  Super- 
visors.— People  vs.  Taylor 480 

Duties— In  the  abseuce  of  a  showing  to  the  contrary,  the  presumption  is 
that  an  officer  has  or  will  perform  hia  official  duty.— Burke  vs.  Bad- 
lam 572 

See  JuDioL/a  Officbb;  Justice  of  the  Peace;  Police  Judge;  San  Fban- 

CISCO. 

ORDER— See  Judgment. 
ORDINANCE— See  Constitutional  Law. 
OUSTER— See  Ejectment;  Tenants  in  Common. 

PARTIES— See  Equity. 

PARTITION— See  Deed  ;  Judgment. 

PARTNERSHIP— In  an  action  by  one  partner  against  the  others,  under  a 
prayer  for  general  relief,  it  is  witldn  the  discretion  of  the  Court  to  de- 
cree a  dissolution  of  the  partnerships — Hall  vs.  Lonkey 76 

Dissolution — In  decreeing  a  dissolution  of  the  partnership  it  is  within 
the  power  and  discretion  of  the  Court  to  further  decree  a  sale  of  its 
property,  and  a  sale  of  the  debts  due  the  partnership. — Id. 
Liability— Where  defendants  denied  that  they  "  ever  were  or  now  are 
partners  "  without  denving  that  tbey  were  doing  business  under  the 
firm  name,  and  it  was  found  that  they  together  purchased  the  prop- 
erty; their  liability  did  noL  depend  upon  their  being  partners,  and 
their  denial  that  they  '*  ever  were  or  now  are  partners  *'  did  not  raise 

a  material  issue.— Hunter  vs.  Martin .• 201 

A  partnership  is  dissolved  by  the  death  of  one  of  its  members.— Theller 

vs.  Such 613 

See  Estates  of  Deceased  Persons;  Fraud;  Trust  and  Trustees. 

PATENT  FOR  INVENTION— The  interest  of  a  party  in  letters  patent 
for  an  invention  may  be  sold  on  execution,  and  its  assignment  in  writ- 
ing may  be  enforced  under  the  State  laws. — Pacific  Bank  vs.  Robin- 
son  392 

Re-issue  of  Patent— The  Intent  of  the  law  in  permitting  the  re-issue  of  a 
patent  is  not  to  allow  the  patent  to  be  enlarged,  but  only  to  allow  the 
oorrection  of  mistakes  inadvertently  made,  or  the  restriction  of  im- 
proper daims.— Swain  Turbine  and  Manuf.  Co.  vs.  Ladd.' 215 
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A  r»-i«ii6  of  a  patent  can  011I7  be  grmated  for  tht  uune  iiiTMitloii  whioh 
was  originally  patented.— Id. 

See  Stbbet  AsBESBiiBirrs. 
PATENT  TO  LAND— A  patent  not  void  on  its  face,  ienied  by  the  State  for 
land  which  it  had  a  right  to  diapoee  of,  is  concloBive  eyidenoe  of  title 
in  an  action  of  ejectment  as  against  a  defendant  who  shows  no  con- 
nection with  the  common  or  paramount  source  of  title. — Kenfield  vs. 
Hayes 549 

IssuKD  BT  Statb— That  a  patent  had  been  issued  by  the  State  before  the 
land  had  been  oertified  over  by  the  United  States,  affords  no  ground 
for  setting  it  sside  at  the  suit  of  the  State.— People  ex  rel.  Hastings 

vs.  Jackson 706 

In  such  case  the  State  cannot  complain  that  the  patent  had  been  pre- 
maturely issued — Id. 

Wagon  Road  Gbant— A  patent  issued  to  land  under  a  grant  of  Congress, 
to  aid  in  the  construction  of  a  wagon  road  is  conclusive  evidence  at 
law  that  the  premises  were  included  in  the  wagon  road  grant,  and  that 
the  lands  were  not  swamp  lands. — Cahn  vs.  Barnes. 202 

Issued  to  Administbator— A  patent  under  an  Act  of  Congress  issued  to 
a  party  in  his  individual  capacity,  he  having  petitioned  the  Board  of 
Land  Commissioners   as  administrator,  is  not   void. — Christy   vs. 

Fisher 508 

Sherman  vs.  McCarthy 719 

A  patent  to  a  partv  as  administrator  vests  the  legal  title  in  him.— Sher- 
man vs.  McCarthy 719 

Where  such  patent  contains  a  stipulation  that  the  interests  of  third 
parties  should  not  be  affected,  the  patentee  becomes  the  trustee  for 
the  heirs  of  the  decessed  person  of  whose  estate  he  is  administra- 
tor, and  his  mortgagee  is  bound  to  take  notice  of  the  rights  of  such 
heire.— Sherman  vs.  McCarthy 719 

Land  on  Rbsebyation— The  land  within  a  government  reservation  does 
not  pass  by  patent  to  the  Western  Pacific  Railroad  Company. — Carr 
vs.  Quigley 762 

Whbn  Void— a  patent  issued  by  the  ofiBce  of  the  United  States,  which 
tbey  have  no  authority  to  i^sue  is  void. — Id. 

See  Statute  of  Limitations;  Water  Rights. 
PLEADING— In  an  action  upon  an  undertaking  to  prevent  the  levy  of  an 
attachment,  a  complaint  stating  that  the  sheriff  proceeded  to  levy  on  and 
attach  personal  property,  and  before  the  c(>mpletion  of  the  levy,  de- 
fendants, for  the  purpose  of  preventing  the  levy,  gave  the  undertaking 
which  was  duly  accepted  by  tne  sheriff,  but  containing  no  averment  that 
the  levy  was  not  completed,  or  that  the  sheriff  proceeded  no  further 
therewith,  was  insufficient. — Coburn  vs.  Pearson 268 

Amount  IN  Controvebst— A.  complaint  showing  that  less  than  the  juris- 
tional  sum  is  claimed,  is  subject  to  demurrer  on  the  ground  that  the 
Court  has  no  jurisdiction  of  the  subject  matter. — Brodribb  vs.  Tib- 
betts 485 

Defects  in— Defects  in  a  pleading  cannot  be  helped  by  the  averments  of 
any  other  pleading. — Coulthurst  vs.  Coulthurst. 716 

Answeb — An  amended  answer  supersedes   the   originaL — Kenfield  vs. 

Hayes 549 

See Counteb Claim;  Convebsions;  DemubbebPabtnbbship;  Practice; 
Nonsuit  ;  Rescission  of  Contbaot;  Undertakings. 
PLEDGE— See  EstatA  of  Deceased  Persons:  Mortgage. 

Police  Judge— A  police  jud^e  is  a  judicial  officer  of  a  municipality,  and 
not  one  of  the  officers  mentioned  in  Section  10,  Article  XXII  of  the 
Constitution. — People  vs.  Henry 74S 

Election  of— The  Police  Jud^e  of  Sacramento  city  is  to  be  elected  at  the 

time  of  the  election  of  other  judicial  officers. — People  vs.  Heniy. 743 

Thepurpose of  the  Act  of  Aprii,  1, 1864  (providing  for  the  election  of  such 
ofiacer),  was,  that  the  Police  Jud^e  should  be  elected  at  such  time ; 
and  the  present  Constitution  continuing  in  existence.  Police  Courts, 
and  changing  the  time  of  holding  the  judicial  elections,  from  the 
month  of  October  to  September,  does  not  alter  the  effect  and  mean- 
ing oflhe  Act  of  April  1, 1864,  that  the  Police  Judge  of  Sacramento 
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city  ihoiild  be  elected  at  the  election  for  jadidal  officen. —People  ▼■. 
Henry 743 

See  Constitutional  Law;  Mortgaqb. 
POLICE  POWER— The  Board  of  Superviaonof  San  Francisco  have,  ander 
the  Act  of  March  25th,  1863,  the  power  to  direct  the  summary  abate- 
ment of  nuisances,  in  the  exercise  of  the  police  power ;  and  the  dele- 
gation of  such  power  is  in  very  large  and  general  terms  conferred  by 
the  provisions  of  Section  1,  4i^icle  XI  of  the  present  ConstitutioD: 
"Any  county,  city,  etc,  may  make  and  enforce  within  its  limits,  all 
such  local,  poUce,  sanitary  and  other  regulations  as  are  not  in  con- 
flict wi  th  general  laws. "  The  complaint  against  the  petitioner  charged 
that  he  *' did  willfully  and  unlawfully  throw  into  and  deposit  upon  cer- 
tain lands  at  Channel  and  Fifth  streets,  in  said  city  and  county  (San 
Francisco),  a  large  Quantity  of  broken  ware,  dirt,  rubbish,  garbage 
and  filth ;  the  said  place  where  the  same  was  thrown  and  deposited 
not  being  a  place  designated  for  that  purpose  by  the  Superintendent 
of  Public  Streets  and  Highways  of  said  city  aod  county: "  Held,  suffi- 
cient—Ex parte  Cassinello 577 

See  San  Francisco. 
POWER  OF  ATTORNEY— See  Fobiclobubb. 

PRACTICE— Striking  out— Superfluous  matter  in  a  complaint  may  be  rem- 
edied by  motion  to  strike  out.— Mora  vs.  Leroy 683 

Where,  in  an  action  by  an  endorsee  on  a  promissory  note,  defendant,  by 
a  verified  answer,  denies  that  there  was  any  consideration  for  the 
note,  and  also  denied  that  pa^ee  endorsed  it  to  plaintiff  or  any  other 
person  for  value,  and  also  denied  that  plaintiff  had  ever  paid  anythhis: 
for  it,  ^riking  out  such  an  answer  as  sham  and  irrelevant  is  an  error, 

— Greenbaum  vs.  Turrill Ift3 

If  defendant,  in  answer  to  a  verified  complaint,  sets  up  matter  which, 
if  true,  would  constitute  a  good  defense,  and  swears  thatibe  believes 
it  to  be  true,  he  is  entitled  to  have  the  issue  tried  by  jury  upon  com- 
mon law  evideuce,  and  such  answer  cannot  be  stricken  out  as  sham 

on  mere  motion  and  affidavits. — Greenbaum  vs.  Turrill 193 

No  pleading  other  than  an  unverified  affirmative  defense  can  be  stricken 
out  as  sham.— Greenbaum  vs.  Turrill 198 

Objiction  to  Vebification— An  objection  to  the  sufficiency  of  the  verifi- 
cation to  a  pleading  cannot  be  heard  on  demurrer.— Seattle  Coal  &,  T. 
Ca  vs.  Thomas 199 

Ebbob— In  case  of  default  in  an  action  for  goods  sold  and  delivered,  it  is 
incumbent  on  appellant,  if  injured  by  the  reading  of  an  account  to 
the  jury,  to  show  the  incorrectness  by  bill  of  exceptions.— Carrol  vs. 

Storck 267 

Where  a  bill  rendered— a  transcript  from  an  account— ifas  presented 
to  Storck.  who  did  not  dispute  its  correctness,  but  only  asked  for 
time,  testimony  on  direct  examination  that  the  goods  were  sold  to 
Storck  and  on  cross-examination,  that  they  were  not  sold  by  witness 
to  Storck  in  person,  not  only  tended  to  prove  a  sale  and  delivery  to 
Storck  of  the  goods  sold  to  Storck  &  Co.,  but  created  a  substantial 
conflict  in  the  evidence. — Id. 

ExAXiNATTON  OF  WITNESS— Where  a  witness,  not  called,  was  not  shown 
to  be  either  out  of  the  county,  of  unsound  mind,  or  dead,  nor  was  his 
appearance  waived,  the  objection  that  he  wss  not  called  and  sworn  is 
not  well  Uken.— Estate  of  McCarthy 278 

Ahindid  Complaint — A  copy  of  an  amended  complaint,  filed  by  leave  of 
the  Court,  need  not  be  served  upon  such  defendants  as  have  made  de- 
fault to  the  original  complaint  (Elder  vs.  Spinks,  53  Cal.  293,  dis- 
tinguished.)— McGary  vs.  Pedrorena 566 

A  party  who  hss  been  served  with  an  amended  complaint,  filed  by  leave 
of  the  Court,  cannot  object  that  other  defendants  nave  not  been 
served.  Such  objection  must  come  from  the  defendants  not  served. — 
Id. 
Service  of  a  copy  of  an  amended  complaint  is  waived  by  filing  an  answer 
thereto.— Id: 

Stat  or  Pbocbbdinos— Where  defendant  moved  for  a  stay  of  proceed- 
ingaon  attachment  because  of  insolvency  proceedings  commenced 
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within  two  monthB  after  leyy,  the  Court  may  grant  the  motion  not- 
withstanding the  aseignee  was  not  a  party  to  the  action  and  the 
motion  had  formerly  been  denied  the  defendant,  and  no  leave  had 
been  obtained  to  renew  it — Baam  vs.  Raphael. 285 

Answjeb— The  answer  to  a  cross-complaint  is  deemed  oontroyerted.— Col- 
ton  Land  and  W.  Co.  vs.  Raynor. 589 

Nkw  Matter— No  replication  is  required  under  the  Code,  but  the  state- 
ment of  new  matter  in  the  answer,  in  avoidance  or  constituting  a 
defease,  must  be  deemed  controverted  by  the  opposite  party.— Oolton 

Land  and  Water  Co.  vs.  Baynor 502 

Colton  Land  and  Water  Co.  vs.  Ravnor 589 

Capagitt  to  Sub— The  capacity  of  a  plaintiff  to  sue  cannot  be  tested  by 
demurrer  on  the  ground  that  the  complaint  does  not  state  facta  suffi- 
cient to  constitute  a  cause  of  action,  or  that  it  is  ambiguous,  unintelli- 
gible and  uncertain. — Mora  vs.  Leroy 63S 

Substitution— By  answering  an  amended  complaint  filed  by  a  purty  who 
has  been  substituted  for  the  original  plaintiff,  defendants  will  not  be 
heard  to  object  that  there  had  been  no  regular  substitution  of  plaintiff, 
or  that  they  were  not  regularly  made  parties  defendant. — Mora  va. 
Leroy 63S 

Who  cannot  Object— A  defendant  as  to  whom  a  demurrer  has  been 
proi>erly  sustained,  is  practically  out  of  the  case,  and  his  objecttons  to 
subsequent  proceedings  in  the  action  cannot  be  considered.- Ramsey 

vs.  Floumoy 781 

PRE-EMPTION— See  Public  Land. 
PRETERMITTENT  CHILD— See  Heir;  Will. 

PRINCIPAL  AND  AGENT— To  constitute  a  ratification  the  priij^pal  must 
be  acquainted  with  that  which  has  actually  been  due. — Dean  vs. 
Bassett 479 

A  principiH  is  not  bound  by  the  approval  of  an  act  already  done,  under 
a  misapprehension  of  the  real  nature  of  the  facts.— Id. 

SeeAosNCT. 

PRIORITY  OF  LIENS— Where  a  party  had  a  mortgage  anterior  in  date  to 
a  mechanic's  iieh,  but  not  recorded  till  after  the  mechanic's  lien  ac- 
crued, the  mortgage  was  the  prior  lien,  unless  the  claimants  under 
the  mechanic's  lien  had  no  notice  of  the  unrecorded  mortgage^ — ^Root 
vs.  Bryant 48 

PROBATE  PROCEDURE— An  averment  in  a  petition  for  probate  of  a  will 
that,  at  some  time,  deceased  left  a  will  in  the  possession  of  a  party,  is 
not  an  averment  that  deceased  left  such  will  at  the  time  of  his  death. 
— Estote  of  Kidder 273 

Will — A  will  lost  or  destroyed  after  the  death  of  testatrix  must  be  alleged 
and  proved  to  have  been  in  existence  at  the  time  of  her  death ;  if  lost 
or  destroyed  before  her  death,  it  must  be  alleged  and  provee  that  it 
was  fraudulently  destroyed  during  her  lifetime. — Estate  of  Kidder. . .  273 
A  contestant  b  not  called  upon  to  meet  any  case  not  made  by  the  peti- 
tion, hence  findings  on  such  matter  will  be  disregarded. — Id. 

See  Estates  of  Deceased  Persons. 

PROMISSORY  NOTE&— Protest- A  certificate  of  a  notary  attached  to  the 
protest  of  a  note,  that  the  parties  to  the  note  had  been  duly  notified 
of  the  protest,  is  sufficient.- Kellogg  vs.  Pacii.  Box  Co 457 

Certificate  of  Notary — A  certificate  stating  that  he  notified,  by  letter 
to  him,  written,  addressed,  and  dated  on  the  day  of  the  protest,  and 
served  it  on  him  by  delivering  the  letter  at  his  place  of  business  to  a 
person  of  discretion,  having  charge  thereof,  is  sufficient. — Id. 

Notice — How  Served — A  delivery  of  a  notice  by  a  notary  at  the  place 
of  business  of  a  party  to  a  person  of  discretion,  obviates  the  neces- 
sity of  sending  it  by  mail.  —Id. 
A  party  receiving  notice  of  the  protest  of  a  note  is  sufficiently  informed 
thereby  of  the  note  having  been  dishonored. — Id. 

See  Fraud;  Notice;  Practice;  Rescission  of  Contraot;  Sheriff. 
PUBLIC  CORPORATION— A  Reclamation  District  is  a  public  corporation. 

—Hoke  vs.  Perdue 8W 
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People  ex.  reL  Att'y-Gen.  m  V^lianu 120 

See  RicLA)£ATioN  District. 

PUBLIC  LANDS— In  a  contest  for  the  right  to  purchase  certain  public 
lands,  the  decision  of  tiie  U.  S.  Land  Department  is  oonclosiTe  unless 
it  could  be  shown  that  there  had  been  fraud  or  fraudulent  imposition 
on  the  officers  of  the  United  States,  which  controlled  their  decision.— 

Mace  vs.  MerriU 72 

Williamson  vs.  Merrill 68 

Act  to  Quibt  Land  Titlbs— Where  the  Act  of  Congress  of  July  23, 
1866,  for  quieting  land  titles  in  California,  provided  that  applications 
to  purchase  under  it  should  be  filed  within  ninety  days  after  the  filing 
of  the  township  map  in  the  United  States  Land  Office;  and  it  appeared 
that  the  map  had  been  filed  and  then  withdrawn  and  afterwards  re- 
filed:  Held,  that  when  the  map  was  withdrawn  bv  proper  authority 
it  was  as  though  it  had  never  been  filed,  and  that  the  day  of  its  return 
to  the  files  was,  in  contemplation  of  law,  the  date  of  its  filing,  from 
which  the  ninety  days  were  to  be  counted. — Id. 

School  Land  Wasbantb— Where  a  settler  on  public  land  located  cer- 
tain school  land  warrants,  and  Another  person  claimed  the  same  land 
under  a  State  patent  for  swamp  lands,  and  the  Surveyor-General  re- 
ferred the  contest  to  the  proper  Court,  wherein  there  was  a  final  judg- 
ment for  the  settler,  the  Surveyor-General  could  not  resist  recogniz- 
ing him  as  the  party  entitled  to  the  land.— Langenour  vs.  Shanklin. .  140 
Where  a  contest  m  relation  to  public  lands  was  properly  referred  by  the 
Surveyor-General  to  the  proper  Court,  and. final  judgment  was  ren- 
dered, he  could  not  csJl  in  question  the  evidence  on  which  the  Court 
rendered  its  judgment,  or  its  rulings  on  matters  of  law. — Id. 

Constitutional  Pbovibions— In  relation  to  the  granting  of  i^ublic  lands 
only  to  actual  settlers,  the  Constitntion  has  no  application  to  cases 
where  rights  to  land  attached  prior  to  the  adoption  ef  the  new  Con- 
stitution.—Id. 

Intebvintion— Where  a  contest  as  to  the  rieht  to  purchase  public  land 
referred  to  the  proper  Court,  was  finallv  determined,  and  an  applica- 
tion was  made  to  compel  the  Surveyor^General  to  approve  the  applica- 
tion of  the  successful  party,  new  parties  could  not  be  allowed  to  inter- 
vene and  prevent  enforcement  of  the  judgment. — Langenour  vs. 
Shanklin 140 

DuTT  or  Subvbtob-Genebal— It  is  the  duty  of  the  Surveyor-General  to 
approve  the  application  of  the  successful  party  in  such  a  case  as  he 
may  be  compelled  so  to  do  by  mandamus. — Id. 

Rights  of  Pbs-bmptionsb- A  pre-emptioner  may  settle,  occupy  and  use 
public  lands  of  the  United  States,  and  may  clear  away  timber  for 
purposes  of  cultivation  aiid  occupation,|but  until  he  perfects  his  title  he 
can  use  it  only  in  such  manner  as  the  Government  authorizes.— Ladda 
vs.  Hawley. 9 

Ttflb  to  Timbxb— The  title  to  timber  cut  by  a  pre-emptioner  on  public 
land  previously  to  periecting  his  title  does  not  pass  to  him,  and  he 
cannot  recover  on  a  contract  to  have  it  cut  for  muling  purposes.— Id. 

Right  of  Pbe-kmftion- The  right  of  pre-emption  can  be  exerdsed  only 
on  unsettled,  unoccupied,  public  land.— Polack  vs.  Gumee 419 

Sioux  Half-bbbed  Scbif— Sioux  half-breed  scrip,  when  located  by  an 
attorney  in  fact,  must  be  accompanied  by  a  power  of  attorney  in  all 
cases,  or  the  location  is  void. — Id. 
It  cannot  be  located  on  occupied  public  lands  in  an^  State  or  Territory, 

it  can  only  be  made  on  lands  subject  to  pre-emption. — ^Id. 
If  located  on  land  in  the  possession  of  a  purchaser  from  the  State  of 
Califomia— the  same  being  covered  by  improvements— the  location  is 
void.— Id. 

Gbant  to  State  Constbued— The  Act  of  Congress,  granting  to  the 
States,  respectively,  500,000  acres  of  land,  operated  as  a  grant  in 
raesenti  of  that  Quantity  of  land  to  be  selected  oy  the  State.— Id. 
A  State  selection  oi  land,  under  a  grant  made  by  Congress  to  the  State, 
after  survey  by  the  United  States,  is  valid  as  a  selection  of  surveyed 
lands. — Id.  

Tins,  WHEN  VSSTB— When  the  State,  under  this  Act  and  under  the  St«te 
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laws,  has  once  made  a  aelection  the  title  to  sach  land  Testa  in  the 
State  at  once. — Id. 
Validity  of  Location— The  validity  of  the  oertificate  of  location  or 
patent  is  not  dependent  upon  the  publication  of  a  notice  of  application 
DT  the  locator  to  the  Register  of  the  land  office. — People  ex  reL 

Hastings  vs.  Jacknon 706 

See  Contract;  San  Francisco;  Timbxr. 

PUBLIC  RECORDS— It  is  the  duty  of  a  County  Recorder  to  indorae  upon 
an  instrument  for  record  the  exact  time  it  is  received  by  him,  noting 
the  year,  month,  hour,  and  minute  of  its  receipt ;  and  to.  re<Kkrd  the 
same  without  delay,  in  the  order  and  as  of  the  time  when  it  b  received 
for  record,  and  the  name  of  the  person  at  whose  request  it  is  recorded. 

—Donald  vs.  Seals 402 

MoRTOAOB — A  mortgage  is  deemed  in  law  to  be  recorded  at  the  moment 
of  time  it  is  deposited  in  the  office  of  the  Recorder,  with  the  proper 

officer,  for  record.— Donald  vs.  Seals 402 

If  there  is  a  conflict  between  the  record  of  a  mortgage,  as  it  appears  in 
the  record  book,  and  the  indorsement  on  the  mortgage  of  the  time  it 
was  deposited  for  record,  the  record  book  will  pr^ail  in  favor  of  a 
subsequent  bona  fide  purchaser. — Id. 

QUIETING  LAND  TITLES— See  Actions;  Cloud  on  Titles;  Equitt; 
Mandamus;  Nkolioencs;  Patent  to  Land;  Public  Land;  Baii^ 
ROAD  Corporations;  Rbal  Estate. 

RECEIVERS— Order  to  Collect  Rent— An  order  appointing  a  receiver  to 
collect  rents,  issues,  and  profits  during  the  pendency  of  action,  from 
the  co-tenants,  with  authority  to  devise  and  let  said  lands  and  prem- 
ises, and  to  apply  the  rents  collected  to  the  payment  of  taxes,  and 
and  otherwise  dispose  of  said  rents  and  profits,  confers  no  power  on 
the  receiver  to  compel  persons  in  possession  to  take  out  leases  and  pay 
for  the  use  and  occupation,  nor  to  take  away  the  possession  of  such  co- 
tenants. — Emeric  vs.  Alvarado 445 

Appointment  op— The  appointment  of  a  receiver,  pending  litigation,  does 
not  oust  a  party  of  his  right  to  the  possession  of  the  property  or  its 
benefits;  the  receiver  merely  holds  possession  for  4he  benefit  of  the 
party  ultimately  adjudged  entitled  to  the  property.— Cobum  vs.  Ames.  408 
See  Equity. 

RECLAMATION  DISTRICT— Formation  of— Where  an«otion  was  brought 
by  a  Reclamation  District  to  enforce  an  alleged  ssses^ment  for  recla- 
mation purposes,  made  under  and  pursuant  to  the  provisions  of  the 
Political  Code  (section  8446,  et  seq.);  and  it  appeared  that  the  dis- 
trict was  not  formed  under  the  Code,  or  re-organised  under  it  as  nro- 
vided  in  section  8478  thereof:  Held,  that  the  provisions  of  the  Code 
had  no  application,  and  that  the  asseftment  based  upon  them  was 

unauthonaed  and  void.— Reclamation  District  No.  3  vs.  Kennedy 89 

A  Reclamation  District  is  a  public  corporation. — Hoke  vs.  Perdue 880 

PeopleexreL  Att'y-Gen.  vs.  Williams 120 

A  Corporation — ^If  a  proper  publication  of  the  petition  for  forming  the 
Reclamation  District  had  been  made,  a  corporation  was  formed,  and 
an  action  upon  an  assessment  for  reclaiming  swamp  and  overflowed 
lands,  it  being  the  real  party  in  interest,  the  action  could  not  be 

brought  in  the  name  of  the  people.— People  v&  Hagigin S81 

See  Corporations;  Equity;  FoRsoLOBaRS;  Inbolvenct;  Swamp  and 
Overflowed  Land& 

RECORD— See  Deed;  Pubuo  Records. 

REFERENCE— See  Equity. 

REMOVAL  OF  CAUSE— Upon  the  removal  of  a  cause  to  a  Circuit  Court, 
the  Circuit  Court  has  power,  before  the  first  day  of  its  next  term,  to 
allow  or  modify  its  injunction.— City  of  Portland  vs.  Oregoniaa  R.  R. 

Co 576 

Injunction— Where  a  suit  for  injunction  turns  wholly  upon  the  validity 
of  an  Act  of  the  Legislature  granting  the  defendant  the  exclusive 
right  to  the  use  of  certain  property  to  aid  in  the  construction  and 
operation  of  its  railwav,  which  is  claimed  by  the  plaintiff  as  a  public 
levee  or  landing,  and  the  use  of  indi  proptrty  in  a  way  not  materiaUy 
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in  oonfliot  with  any  uae  to  which  it  ifl  being  pat  i»  of  great  advantage 
to  the  defendant,  an  injunction  reBtraining  it  from  such  use  will  be 
modified  accordingly. — Id. 

In  the  consideration  of  the  matter,  weight  will  be  given  to  the  pre- 
sumption that  an  Act  of  the  Legislature  is  valid,  and  that  the  defend- 
ant is  engaged  in  a  public  enterprise  in  which  the  public  is  interested. 
— Id. 

Upon  the  modification  of  an  injunction,  the  Court  may  require  as  a 
condition  that  the  defendant  give  a  bond  to  secure  the  plaintiff 
against  any  injury  which  may  result,  or  to  perform  the  final  decree 
concerning  the  same. — Id. 

RESCISSION  OF  CONTRACT— Where  a  penron  purchased  certain  shares  in 
homestead  associations,  gave  his  note  payable  in  installments  therefor, 
and  left  his  shares  with  the  vendor  as  collateral  security ;  and,  after 
paying  a  portion  of  the  installments,  discovered  that  he  had  been  de- 
frauded by  false  representations  and  refused  to  pay  anything  more ; 
but  for  three  years  took  no  steps,  either  by  notice  or  otherwise,  to 
rescind  the  contract.  In  an  action  against  him  on  the  note,  he  could 
not  avail  himself  of  the  defense  of  false  representation  for  the  reason 
that  he  had  not  taken  any  steps  to  rescind  the  contract  within  a  rea- 
sonable time. — Collins  vs.  Townsend 178 

Rights  of  Fabtibs  Dkfraudkd— The  rights  of  a  party  who  has  been  de- 
frauded in  making  a  contract  are,  on  the  discovery  of  the  fraud, 
within  a  reasonable  time  to  rescind  the  contract  and  restore  . 
the  parties  to  their  former  condition,  or  to  affirm  the  contract  and 
claim  damages  for  the  injury  sustained  by  reason  of  the  fraud. —Id. 
Where  a  person  desires  to  rescind 'a  contract  of  sale  of  property  on  ao* 
count  of  fraud,  if  the  vendor  has  retained  possession  of  the  property 
sold  as  security  or  otherwise,  the  purchaser  should  indicate  his  in- 
tention to  rescind  and  notify  the  seller  that  he  abandons  all  right  or 
claim  to  the  property ;  and  if  he  fails  to  do  so,  he  is  equally  at  fault 
as  if,  having  received  the  property,  he  should  refuse  or  neglect  to  re- 
turn or  tender  it. — Id. 
Dkfense  to  Action— Misrepresentations  made  by  the  payee  of  a  note,  he 
knowing  them  to  be  untrue,  for  the  purpose  of  inducing  the  payor  to 
purchase  mining  stock  of  no  value,  the  latter  believing  the  represen- 
tations to  be  true,  in  connection  with  an  offer  by  the  payee,  within  a 
reasonable  time,  to  rescind  the  contract  by  tendering  the  stock  and  de- 
manding his  note,  constitutes  a  perfect  defense  to  an  action  upon  the 

note.— Bank  of  Woodland  vs.  Hiatt 691 

A  party  has  a  right  to  rely  upon  representations  as  to  facts  notwithin  his 
knowledge,  and  the  person  making  the  representations  cannot  escape 
responsibility  by  showing  that  the  party  to  whom  they  were  made 
might  have  ascertained  that  they  were  untrue.— Id. 

RIGHT  OF  WAY— See  Cloud  on  Title;  Covenant;  Water  RiaHTS. 


SALARY  OF  JUDGE— Where  a  Judge  of  a  Superior  Court  at  the  end  of  a 
certain  month  failed  to  present  to  the  Controller  of  State  an  affidavit 
that  no  case  in  his  Court  remained  undecided  that  had  been  submitted 
for  ninety  days,  but  at  the  end  of  the  next  month  he  presented  such 
an  affidavit,  and  the  Controller  claimed  that  he  was  not  entitled  to 
any  salary  for  the  first  month :  Held,  that  presenting  the  affidavit  he 

was  entitled  to  his  salary  for  both  months. — Meyers  vs.  Kenfield 80 

Aftidavit  Rbquibbd— Section  24  of  Article  lY  of  the  Constitution  in  re- 
lation to  the  affidavit  required  of  Judges,  to  the  effect  that  no  cases 
submitted  remain  undecided  for  ninety  days,  was  intended  merely  to 
prohibit  them  from  receiving  their  monthly  salaries  until  all  cases 
that  had  been  submitted  for  ninety  days  were  decided.— Id. 

SALE  AND  DELIYERY— Where  A  having  catUe,  which  ran  at  large  with 
those  of  B,  his  tenant,  in  a  pasture  used  by  them  both,  made  a  sale  to 
C,  and  in  consummating  it  directed  B  to  drive  them  into  a  corral, 
where  A,  B  and  C  met;  and  A  said  to  C,  '* Here  are  your  oowt  that 
yoa  bought,"  and  C  then  requested  B  to  take  oaM  of  ftad  paitnre 
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them  for  her,  and  thereupon  B,  agreeing  to  do  bo,  tamed  them  back 
into  the  pasture ;  the  dMivery  and  change  of  poMoarion  were  soffi- 
oient  to  protect  the  cattle  from  being  afterwards  seized  as  the  propertj 

of  A. — Morgan  va.  Miller 189 

See  Equity. 

SALE  OF  LIQUORS— See  OoNSTiTunoNAL  Law. 

SAN  FRANCISCO— FixiKa  Pbicb  of  Gas— Where  the  Board  of  Saperrison 
of  San  Francisco  were  authorized  ^  statate  to  fix  the  price  to  be  paid 
by  the  city  and  comity  for  ftas :  Held,  that  it  had  no  power  to  dele- 
gate its  power  to  persona  not  members  of  the  Board,  or  to  alienate  its 
power  of  final  determination.— -San  Francisco  Qaslight  Ca  vsl  Dunn.    96 

Power  of  Supxrvisobs— Where  the  Snpernsors  of  San  Frandsco,  beine 
authorized  to  fix  the  price  of  gas  to  be  famished  to  the  city  and 
county,  made  a  contract  by  which  the  fixing  of  the  price  was  refened 
to  a  commission,  and  after  the  report  of  tne  commission  the  Board 
passed  an  order  nxing  the  price  in  accordance  with  the  report :  Held, 
that  the  price  was  in  effect  fixed  by  the  Supervisors. — Id. 

Cannot  Cxdb  their  Powers— A  Board  of  Supervisors,  having  power  to 
provide  for  lighting  the  streets  of  a  city,  has  power  to  contrsct  for 
such  lighting;  but  it  cannot  make  such  a  contract  as  will  cede  its 
powers  or  control  or  embarrass  future  legislation ;  and  any  contract, 
amounting  to  a  cession  of  the  right  of  future  legislation,  or  evidently 
not  intended  to  be  authorized,  will  be  invalid.— Id. 

Contract  Invalid— Where  an  Act  of  April  13,  1876  (Stats.  1875-^  V- 
854),  prohibited  the  Supervisors  of  San  Frandsco  from  making  any 
contract  for  any  purpose  for  a  longer  period  than  two  years  bindiBg 
upon  the  dty :  Held,  that  a  contract  purporting  to  be  for  five  yesrs 
was  not  valid  for  two  years,  but  was  altogether  mvalid. — Id. 

Authority  to  Pat  for  Gas— The  Board  of  Supervisors  of  Sen  Frandsco 
was  authorized  to  allow  and  order  paid  the  bill  of  tlie  San  Frandsco 
Gaslight  Company  for  gas  furnished  for  lighting  the  streets  in 
October,  1879,  not  on  account  of  any  contract  previously  enteired  into, 
but  under  the  general  powers  of  the  Board  to  pay  what  the  gas  was 
reasonably  worth.— Id. 

Allowance  of  Claim  bt— Where  the  Supervisors  of  San  Francisco  had 
the  power  to  allow  a  claim,  and  did  allow  it,  the  fact  that  the  claimant 
based  his  demand  upon  an  invalid  contract,  nothing  appearing  ss  to 
the  grounds  upon  which  the  Supervisors  acted,  did  not  render  the 
allowance  invalid ;  and  the  Auditor  had  no  discretionery  power  to  re- 
ject it— Id. 

CiTT  Lands— Where,  on  a  former  adjudication,  the  Court  had  decreed 
that  the  Mayor  should  convey  the  city  title  directlr  to  plaintiff,  and 
defendants  had  never  made  any  appucation  for  the  land*  paid  any 
taxes  or  assessments  on  the  property,  or  complied  with  any  oif  the  re- 
quirements of  the  dty  ordinance  or  statutes  on  the  subjwt  plaintiff 
was  entitled  to  recover. — Forbes  vs.  Reilly. 3tf 

Outside  Lands— Where  a  case  presented  the  same  question  as  to  the 
effect  of  an  outside  land  deed  in  the  City  and  Ceun^of  San  Francisoo 
as  that  involved  in  Bupont  vs.  Barstow,  45  CaL  446,  the  judgment,  on 
Uie  authority  of  that  case,  should  be  affirmed.— McCue  vs.  Yon 
Schmidt 191 

Act  Relating  to  Elections— The  Act  of  March  7, 1881.  amending  the 

Politio&l  Code,  (relating  to  elections),  does  not  repeal  tne  Act  of  April 

2, 1866,  as  amended  March  7, 1872,  providing  for  the  election  of  dty 

and  county  officers  in  San  Francisoa— Per  Sharfstsin,  J.— Wood  vs. 

'  Board  of  Election  Commissioners 612 

CiTT  AND  CoUNTT— The  present  City  and  County  of  San  Frandsco  is  a 
continuation  of  the  late  munidpal  corporation  known  as  the  "  City  of 
San  Francisco.**— Id. 

Cmr  Charter— If  the  provisions  of  a  dty  charter  conflict  with  the  gen- 
eral law  upon  the  same  subject,  the  provisions  of  the  charter  govern. 
— Id. 

Act  Where  Applies— The  Act  of  March  7, 188L  applies  to  mnnidpsl 
corporations  whose  charters  contain  no  provision  in  conflict  with  it 
The  title  of  the  Act  of  March  7, 1881,  is  rvpagoiAt,  to  far  as  rdaisi 
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to  eleciioiifl,  to  the  provisioxi  of  the  Oonstitation  requixjng  that  the 
subject  of  every  Act  shall  be  expressed  in  its  title. — Id. 
Consolidation  Act— Th^  Oonsolidatioii  Act  of  San  Francisco  is  not  af- 
feoted  by  the  provisions  of  the  Political  Code,  and  an  amendment  to 
such  Code  is  to  be  treated,  as  far  •as  concerns  snch  Act,  in  the  same 
light  as  if  it  formed  a  part  of  the  Code  at  the  time  of  its  adoption.— 

Municipal  Cobpobations — Municipal  corporations  organized  before,  as 
well  as  after,  the  adoption  of  the  new  Constitution,  are  controlled  by 
general  laws— laws  relating  to  such  corporations,  or  laws  relating  to 
subjects  not  provided  for  in  the  charters  of  such  corporations.  Sec- 
tion 7  of  Article  XI  of  the  Constitution  va  prospective  in  its  opera* 
tion,  and  has  reference  to  such  d^  and  county  governments  as  may 
be  merged  into  one  municipal  goyemment  after  the  Constitution  had 
been  adopted,— Id. 
Chibf  of  Pouci— The  office  of  Chief  of  Police  U  not  elective.— Id. 
Police  Judobs— The  Police  Judges  are  not  to  be  elected  at  the  same  time 
as  the  city  and  oounl^  officers  of  San  Francisco. — Id. 

The  Assessor  is  not  to  be  elected  this  year.— Id. 
Cttt  Opfiobbb— With  the  exception  of  Police  Judges,  Chief  of  Police  and 
Assessor,  all  the  elective  officers  of  the  City  and  County  of  San  Fran- 
dsoo  are  to  be  elected  at  the  time  fixed  by  the  Acts  of  April  2, 1866, 
and  March  80, 1872.— Id. 
ELBcnoNB— To  postpone  the  election  of  officers  of  the  City  and  County  of 
San  Francisco  to  1882  would  be  to  extend  the  terms  of  office  of  the 
present  incumbents,  and  violate  Section  9,  Article  XI  of  the  Consti- 
tution. The  Act  of  March  7,  1881,  provides  for  a  uniform  system 
of  elections  for  all  elective  county,  city  and  county  and  township  offi- 
cers in  the  State,  on  the  even-numbered  years,  commencing  in  the  year 
1882,  and  applies  to  San  Frandsce  as  well  as  to  every  part  of  the 
State ;  but  it  does  not  repeal  the  existing  law  requiring  an  election  to 
be  held  in  San  Frandsoo  this  year.  The  effect  of  the  Act  of  March 
7,  1881,  is  to  shorten  the  terms  of  officers  elected  this  year.  There  is 
nothing  in  the  Constitution  forbidding  t&e  Legislature  shortening  the 
terms  of  municipal  officers.  The  City  and  County  of  San  Francisco  is 
subject  to  general  laws  passed  by  tiie  Legislature. — Id.    Per  Bobs,  J. 

The  Act  of  March  7, 1881.  so  far  as  it  may  operate  to  extend  terms  of 
office,  is^in  cooflict  with  Section  9  of  Article  II  of  the  Constitution. 
— Id.    Per  McKinstbt,  J.,  and  Thobnton,  J. 

There  should  be  an  election  of  municipal  officers  for  the  City  and  County 
of  San  Frandsco  this  year.  Neither  the  Assessor  nor  rolice  Judges 
are  to  be  elected  this  year.— Id.    Per  Mobbison,  C.  J. 

All  officers  in  munidpal,  must  be  elected  on  even-numbered  yean.  The 
Consolidation  Act  of  San  Francisco  is  in  conflict  with  the  Consti- 
tution requiring  elections  on  even-numbered  years.  .The  terms  of 
officers  throughont  the  State,  in  1880,  expired  on  the  first  Monday 
after  the  first  day  of  January,  1881;  and  where  there  have  been  no 
elections  since,  the  incumbents  hold  over  until  the  election  or  appoint- 
ment of  their  successors. — ^Id.    Per  Mtrick,  J. 

The  Act  of  March  7, 1881,  harmonizes  with  the  Constitution,  is  a  gen- 
eral law,  and  is  now  the  law  of  the  land.  It  includes  the  City  and 
County  of  San  Francisco,  and  the  provisions  of  the  Consolidation  Act 
in  conflict  with  it  are  repealed.  There  is  no  law  providing  for  an 
election  of  municipal  officers  in  the  City  and  County  of  San  Francisco 
prior  to  1882.  The  present  incumbents  continue  in  office  until  their 
successors  are  elected  and  qualified ;  their  terms  of  office  are  not  ex- 
tended within  the  meaning  of  the  Constitution.— Id.    Per  MoKxE,  J. 

See  Polios  Judobs  ;  PoucePowebs;  Stbeet  Assebsuxnts;  Title; 
Van  Ness  Obdinanoe  ;  Wateb  Kiohts. 

SCHOOL  LANDS— The  grant  of  the  sixteenth  and  thirty-sixth  sections  of 
the  public  lands  to  the  State  of  California,  was  not  intended  to  cover 
mineral  lands,  but  such  lands  was  exduded  from  that  grant— Wede- 

kind  vs.  Craig 272 

See  State  Lands  ;  Poblio  Lands. 
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SELF-DEFENSE^Ob  »  plea  of  self-defeoBe  in  justification  of  hoaiioide,  it 
need  not  neoeeBarify  appear  that  the  person  killed  wss  the  assailant 
and  that  the  slayer  had  really  and  in  good  faith  endeavored  to  decline 
any  farther  struggle,  as  defendant  may  have  heen  justified,  even  if  he 
had  been  the  assailant  in  the  first  altercation.— People  vs.  Flahave^. . .    78 

A  Law  or  NxoBssiTT^-The  law  of  self-defense  is  a  law  of  neoessity— 
real  or  apparantly  real ;  and  a  party  acting  under  it  may  act  upon  ap- 
pearances, even  though  they  turn  out  to  be  false.  The  jury,  upon  all 
circumstances,  is  to  decide  whether  the  appearances  were  real  or  ap- 
parently real.— People  vs.  Flanagan 075 

BusDKN  OF  Pboof.— The  burden  of  proof  is  upon  the  proucution  in  a 
criminal  ease,  and  it  is  error  to  charge  the  jury,  when  the  proBecution 
has  made  out  a  prima  facie  cais,  and  evidence  has  been  introduced 
tending  to  show  a  defense,  that  they  must  convict,  unless  they  are 
satisfied  of  the  truth  of  the  defense.  Such  an  instruction  iKnoras  the 
doctrine  of  reasonable  doubt,  which  might  be  raised  by  the  evidence 
in  the  case. — Id. 
See  HoMiciDis ;  Instbuctionb  ;  Statk  Lands. 

SERVICE  OF  SUMMONS— The  affidavit  of  service  of  summons  by  a  pri- 
vate person  must  state  that  he  was  over  eighteen  years  of  age  at  the 
time  of  the  service.— Maynard  vs.  MoCrelUsh. 181 

SHARES  OF  STOCK— See  Cokporationb;   EMBEzzLSMXirr;   Estatm  op 

Dbceabsd  Psrboks;  Taxation. 
SHERIFF — A  Sheriff  is  not  responsible  to  the  surety  upon  a  prominory  note 

for  a  failure  to  levy  an  attachment  in  an  action  brought  upon  the  note 

by  the  holder.— Thompson  vs.  Miller 808 

Shbriff^s  Deed — A  deed  executed  by  a  person  in  his  official  capacity  of 

Sheriff  is  valid  though  not  signed  by  him  as  sheriff. — Sherman  vs. 

McCarthy 719 

SHORT-HAND  REPORTERS— Short-hand  reporters  are  not  entitled  to 

fees  for  services  rendered  before  a  Justice  of  the  Peace  sitting  as  a 

committing  magistrate. — Fox  vs.  Lindley. 580 

SIOUX  HALF-BREED  SCRIP— See  Public  Lands. 
SOFTENING  OF  THE  BRAIN— See  Insanity. 

SPECIFIC  PERFORMANCE— A  Court  of  equity  will  not  specifically 
enforce  any  contract  unless  it  be  complete  and  certain,  nor  will  it  en- 
force that  which  is  only  the  base  of  an  agreement.— Los  Angeles 

I  Immigration  &  L.  Co-op.  Ass'n  vs.  Phillip» K 

Damages — In  an  action  for  specific  performance,  if  plaintiff  has  not  been 

damaged,  no  damaofes  wul  be  allowed. — Reese  vs.  Hoeckel 641 

See  Conteaot;  Equitt. 
SPRING  VALLEY  WATER  WORKS— See  Constitutional  Law;  Water 

Rights. 
STALE  CLAIM— The  claim  of  the  holder  of  a  note  secured  by  mortgasre  to 
to  cancel  a  release  of  the  mortgage  executed  without  his  consent,  and 
without  payment  of  bis  note,  is  not  stale  if  asserted  within  the  period 
allowed  by  law,  and  no  rights  of  bona  fide  purchasers  have  intervened 
to  render  in^uitable  the  assertion  of  his  Uen. — Connecticut  GenL  L. 

Ins.  Co.  vs.  Eldredge. . . ; ' 302 

See  Equitt;  Mortgage. 

STATE    FUNDS— The   general  funds  in  the  State  Treasury  oonsiato  of 

moneys  received  into  the  Treasury  not  si)ecially  appropriated  by  law. 

— Oamron  vs.  Weil 498 

General  Fund— The  fact  that  moneys  are  collected  for  a  certain  fund, 

and  paid  into  the  Treasury  under  an  invalid  statute,  is  no  reasoin  why 

such  moneys  should  be  credited  to  the  General  Fund. — Id. 
State  Treasurer— The  State  Treasurer  may  refuse  to  pay  out  money 

received  in  his  official  capacity  under  an  unconstitutioni^  law.— Id. 
The  intention  of  the  Legislature  to  exclude  moneys  from  the  **  General 

Fund  '*  does  not  depend  upon  the  validity  of  the  Act  by  which  sneh 

exclusion  is  manifested. — Id. 
Monets  Paid  under  Void  Act— Moneys  collected  and  paid  into  the  Stats 
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TreMiuy  vader  a  void  Act  must  remain  in  the  Treasury  vntQ  appro- 
priated to  a  certain  porpose  hj  the  LeRislatare.— Id. 
STATUTES— Statutes  of  a  general  nature  do  not  repeal  by  implication  charters 
and  special  Acts  passed  for  the  benefit  of  particular  munidpalitieB.— 
Wood  vp.  Board  of  Election  Commissioners. 642 

STAKE  DECISIS— See  S^  Francisco. 

STATE— See  Patent  to  Land;  Costs;  Suit;  Wateb  Bights;  Yosbmite 
Grant. 

STATE  LANDS— The  sinjirle  fact  that  an  application  to  the  State  for  land 
had  been  rejected  does  not  connect  the  applicant  with  the  title  of  the 

State.— Kenfield  ts.  Hayes. 649 

After  land  has  been  listed  to  the  State  by  the  United  States,  the  officers 
of  the  latter  have  no  furUier  control  over  the  matter. — People  ex  rel. 

Hastinfl^  vs.  Jackson 706 

Former  Adjudication— In  a  former  action  of  ejectment  between  the 
parties^  the  validity  of  a  certificate  of  purchase  issued  by  the  State  to 
the  defendant  in  this  action,  was  determined  in  his  favor,  as  also  the 
validity  of  a  homestead  aoplication  made  by  plaintiff  herein,  under 
the  homestead  law  of  the  United  States:  Held,  the  question  of  the 
validity  of  the  State  certificate  of  purchase  necessarily  involved  the 
validi^  of  the  selection  of  the  land  by  the  State,  including  its  listing 
to  the  State  by  the  United  States,  and  that  the  judgment  in  that 
action  was  conclusive  upon  the  parties  in  this  action  to  quiet  title, 
notwithstandiog  plaintiff  herein  had,  since  said  judgment,  obtained  a 
patent  from  the  United  States  based  upon  his  homestead  application. 

— Shinn  vs.  Young 74 

Estoppel — In  1871  the  premises  in  controversy  were  selected  and  approved 
by  the  Land  Department  as  a  part  of  the  wagon  road  grant,  without 
objection  on  the  part  of  the  State  or  any  attempt  to  show  that  they 
were  swamp,  and  in  1872  the  State  sold  the  same  to  tbe  defendant  as 
swamp,  and  the  defendant  is  in  possession  without  having  paid  the 
purchase  money:  Held,  that  the  defendant  has  no  title,  and  cannot 
prove  title  in  the  State  under  the  swamp  land  grant,  because  the 
State  is  estopped  to  deny  that  the  premises  are  within  the  wagon  road 

grant. — Cahn  vs.  Barnes 202 

Upon  application  for  a  writ  of  mandamus  to  compel  the  Surveyor^ 
General  of  the  State  to  issue  a  certificate  for  money  paid  for  land 
claimed  not  to  have  belonged  to  the  State,  it  appeared  that  the  plain- 
tiff 's  assignor  had  been  sued  and  his  interest  in  a  certificate  of  pur- 
chase foreclosed,  and  a  judgment  rendered  for  costs:  Held,  that 
he  and  his  assignees  were  estopped  by  the  judgment  from  claiming 
that  the  State  bad  no  interest  m  the  land;  and  that  the  money  paid 
by  him  was  properly  applied  to  the  satisfication  of  the  C(.st  judg- 
ment—Hartson  vs.  Shanklin. 718 

STATUTE  OF  LIMITATIONS— In  an  action  to  recover  damages  for  suing 
out  an  execution  ui>on  a  judgment  which  had  been  already-  satisfied, 
the  Statute  of  Limitations  commences  to  run  at  the  date  of  issuance  of 

.  the  writ  of  execution. — Wood  vs.  Currey 289 

Malicious  Psosbcution— The  Statute  of  Limitations  for  maUciously  suing 

out  an  attach  moot,  runs  from  the  date  of  the  levy. — Sharp  vs.  MUler.  259 
Disabilitibs— To  enable  a  party  to  defeat  the  plea  of  the  Statute  of 
Limitations  he  must  show  that  at  the  time  the  action  accrued  he  was 
net  only  under  one  of  the  disabilities  mentioned  in  tbe  statute  but  was 

at  the  time  entitled  to  bring  the  action. — Crosby  vs.  Dowd 736 

When  a  Statue  of  Limitations  has  begun  to  run,  it  will  continue  to  run 

irrespective  of  any  subsequent  disability. — Id. 
The  clause  in  the  Statute  of  Limitations  which  provides  that  dvil 
actions  shall  be  commenced  within  certain  periods  therein  prescribed 
"  after  the  cause  of  action  shall  have  accrued  "  does  not  imply  the  ex- 
istence of  a  person  legally  competent  to  enforce  it. — Id. 
It  runs  in  all  cases  not  expressly  excepted  from  its  operation.— Id. 
Ibsuanos  of  Patbntb — It  commences  to  run  from  the  issuance  of  a  patent 

for  land  from  the  United  States* — Crosby  vs.  Dowd 786 

Kenfield  vs.  Hayes 649 
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STAT  OF  PROCEEDINGS— See  Judicial  OmczBS;  Mandamus;  PRAonoi. 

STIPULATION— See  Vbriwcatiom. 

STOCKHOLDERS— See  Corpobatioks;  Tbdst  and  Tbustkes;  Taxation. 

STOCK  OF  CORPORATIONS— See  Corporations  ;  Taxation. 

STREET  ASSESSMENTS— WJiere,  in  an  action  on  a  street  aweeraaent  in 
San  Francisco,  on  a  complaint  alleRing  certain  of  the  defendantM  to 
be  owners  of  the  property,  plaintiff  on  the  trial  was  allowed  to  diemica 
as  to  the  owners;  it  is  error  to  refuse  a  motion  of  the  other  defendents 
to  have  time  to  amend  their  answers,  i*o  as  to  show  the  parties  so  dis- 
missed to  be  the  owners,  and  therefore  material  and  necessary  parties 

defendant.— Harney  vs.  Applegate 85 

DiCMAND — The  affidavit  of  demand  under  the  statute,  in  street  assessment 

cases,  is  sufficient  evidence  of  such  demand.— Dyer  vs.  Bregan 128. 

Deady  vs.  Townsend 266 

Whiting  vs.  Townsend 291 

A  demand  of  pajrment  of  the  assessment,  or  the  premises,  where  the  lot 
is  assessed  to  unknown  owners,  is  sufficient. — Whiting  vs.  Townsend.  291 
Publication  of  Rksoldtion— Where  the  street  law  required  the  resolu- 
tion of  intention  to  improve  a  street  to  be  published  for  ten  days, 
Sundays  and  non-judicial  days  excepted,  and  in  a  certain  case  it  ap- 
peared that  there  was  no  publication  on  February  22d,  which  was 
within  the  ten  days  required  for  publication,  and  that  day,  being  not 
a  non-judicial  day  at  the  time,  the  publication  was  insufficient  and  the 

assessment  invalid.— McVerry  ve.  Boyd 154 

Descbiftion  of  Work — A  resolntion  of  intention  that  certain  streets  be 
planked  and  the  angular  comers  thereof  be  reconstructed  is  a  suffic- 
ient description  of  the  work  to  be  done. — Deady  vs.  Townsend. 265 

A  resolution  of  intention  describing  the  work,  "  Except  that  portion  re- 
quired by  law  to  be  kept  in  order  by  the  railroad  company  having 
tracks  thereon,"  is  certain  in  its  terms  as  to  the  work  intended  to  be 

done. — Whiting  vs.  Townsend 291 

Following  Whiting  vs.  City  Grading  Oo 325 

The  Board  of  Supervisors  declared  their  intention  that  sidewalks  on  a 
street  be  reoonstructed  ;  one  lot  with  a  frontage  of  eighty-six  feet  nine 
and  one- quarter  inches  was  charged  in  the  assessment  for  new  side- 
walks with  only  thirty-nine  feet — there  being  nothing  in  the  assess- 
ment or  diagram  indicating  which  particular  thirty-nine  feet  was  sub- 
ject to  assessment,  and  nothing  indicating  that  said  thirty-nine  feet 
was  separately  assessed :    Held,  an  insufficient  description  of  the  work 

contracted  for  and  performed. — Gately  vs.  Bateman 864 

Incidental  Expenses— An  objection  that  'incidental  expenses "  were 
improperly  charged  in  an  assessment  cannot  be  raised  for  the  first  time 

in  the  Appellate  Court — Deady  vs.  Townsend 265 

CoiCPLAiNT — A  complaint  in  a  street  assessment  case  containing  the  facts 
provided  by  the  Act  of  April  1, 1872,  relating  to  street  improvements  is 

valid.— Whiting  vs.  Townsend 291 

Improvement— Evidence  that  a  lot  assessed  has  not  been  increased  in  value 

by  the  improvement  is  not  admissible. — Id. 
Liability  of  Lot  as  a  Whole— The  lot  as  a  whole  is  liable  for  the  en- 
tire asiiessment,  and  a  specification  of  the  particular  interest  of  each 
owner  is  not  required.— Id. 
The  Superintendent  of  Stret>t8  has  no  power  to  charge  each  separate  lot 

with  the  work  done  in  front  of  it. — Gately  vs.  Bateman 364 

The  Superintendent  of  Streets  has  no  power  to  make  separate  assess- 
ments for  old  and  and  new  sidewalks;  but  the  assessment  must  he  to 
each  lot  for  a  share  of  the  whole  expense  of  reconstruction  in  the  pro- 
portion its  frontage  bears  to  the  whole. — Id. 
Pbopebtt  Benefited- If  sidewalks  on  a  street  between  certain  tenniniare 
ordered  reconstructed,  all  the  lots  fronting  on  the  street  are  to  be 
treated  as  benefited  in  the  proportion  that  each  bears  to  the  whole 
frontage. — Id, 
Void  Assessment— A  property  owner  is  not  bound  to  appeal  to  the  Board 

of  Supervisors  to  have  a  void  asaessment  anntdled.— Id. 
Enfobosment  of  Lien — A  street  assessment  lien  cannot  be  enforced 
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af^rainst  len  than  all  of  the  property  owners  liable  thereon.— Tobel- 

mann  ▼».  Boper 660 

Ck>KTRACT — ^A  contract  to  do  street  work  cannot  be  varied,  contradicted, 

or  added  to  by  parol  testimony.— Dunn  vs.  Altschul C77 

Patbntbd  Materials— The  Board  of  Supervisors  have  no  power  to  enter 
into  a  contract  for  street  work  providing  that  patented  materials  shall 
be  used  in  the  work.  The  requirements  of  a  contract  for  street  work 
cannot  be  inferred  from  the  use  of  the  material  in  the  performanoe  of 
the  eontract :  so  Held,  that  if  patented  materials  were  used,  it  did  not 
follow  that  the  contract  required  that  they  should  be  used. — Id. 
Strset  iMPBOYUfSNT  IN  OAKLAND — ^A  resolution  of  intention  to  improve 
a  street  in  Oakland  must  be  published  five  days,  exclusive  of  Sunday. 
If  the  fifth  day  falls  on  Sunday  the  resolution  must  be  published  on 

the  next  day.— Alameda  Macadamizing  Co.  vs.  Huff. 558 

Award  or  Contract— An  award  of  the  contract  on  said  last  day  is  prema- 
ture, as  the  City  Council  does  not  acquire  jurisdiction  before  the  full 
publication  has  been  had — Id. 

SUITS  AGAINST  STATE— A  State  sannot  be  sued  in  her  own  territory 
either  directly  or  indirectly,  by  setting  up  a  counter-claim  or  set-off, 
except  when  permitted  by  express  statute. — People  ex  reL  State 
Prison  Directors  vs.  Miles 40 

SUMMABY  PBOCEEDINGS-See  Costs. 

SUMMONS— See  Service  or  Summons. 

SUPEBIOB  COUBT— The  Superior  Court  of  the  City  and  County  of  San 
Francisco  succeeded  to  the  jurisdiction  of  the  Fifteenth  District 

Court  of  such  city  and  county. — Gumee  vs.  Superior  Court 669 

See  Salart  or  Judges  ;  San  Francisco. 

SUPEBVISOBS— See  Turnpike  Companies  ;  Water  Bights. 

SUPBEME  COUBT— Practice— Where  a  cause  in  the  Supreme  Court  in 
bank  was  heard  by  but  five  of  the  justices,  and  four  could  not  a^ree 
on  the  judgment,  the  submission  should  be  vacated  and  the  cause 
placed  on  the  calendar  for  hearing. — Knox  vs.  Supervisors  of  Los 

Angeles. 42 

Where  the  exclusion  of  evidence  in  the  Court  below  was  held  improper 
in  the  Supreme  Court,  a  motion  by  plaintiff  in  the  Supreme  Court  for 

a  judgment  in  his  favor  cannot  be  granted — Dyer  vs.  Brogan. 339 

See  Mandamus  ;  Jurisdiction  ;  Writ  or  Prohibition. 

SUBVEY— See  Public  Lands  ;  State  Lands  ;  Swamp  and  OvEBrLOwsD  Lands. 

SUBVEYOB-GENEBAL— See  Pubuo  Land  ;  State  Land. 

SWAMP  .AND  OVEBFLOWED  LANDS— Under  the  Swamp  Land  Act 
of  1370,  a  partv  claiming  to  be  a  preferred  purchaser,  must  show  that 
the  land  was  "occupied  for  the  purpose  of  tilling  or  grazing,"  and  that, 
within  ninety  days  after  the  filing  of  the  fiat  in  the  United  States 
Land  Office,  showing  the  line  of  segregation,  he  has  filed  an  applica- 
tion to  have  his  possessory  claim  surveyed. — Bamsey  vs.  Flouroey. . .  731 

SuBVET — The  failure  to  so  apply  for  a  survey  in  time  is  a  waiver  of  any 
right  he  may  have  had  as  a  preferred  purchaser. — Id. 

Contest — In  case  of  a  contest  referred  by  the  Surveyor-General  to  the 
Courts,  the  defendant  must  show  in  his  answer  that  he  is  entitled  to 
purchase  in  preference  to  plaintiff,  a  mere  denial  of  plaintiff's  right  is 
insufficient — ^Bamsey  vs  l<loume^ 731 

Levee  Districts — Levee  District  No.  5,  Sutter  County,  is  a  public  cor- 
poration, and  its  corporate  existence  cannot  be  collaterally  attacked.     . 

—Hoke  vs.  Perdue 680 

It  is  no  objection  to  the  repair  of  a  levee  that  it  had  originally  been  con- 
structed without  the  previous  adoption  of  a  plan  for  the  protection  of 
the  district.— Id. 
The  County  Surveyor  of  the  County  of  Sutter  is  ex-officio  engineer  of  the 
levee  districts  within  the  county,  and  subject  to  the  control  of  the 
Board  of  Supervisors.— Id. 

Injunction — ^The  mere  opinion  of  a  party  that  a  scheme  of  repairing 
levees  is  impracticable  affords  no  reason  in  law  for  arresting  the  work 
by  injunction.— Id. 
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Swamp  Lakd  Bibtbiotb— Under  tbe  prorisions  of  the  PoUtieal  Code  re> 
latiDR  to  the  fonqiation  of  swamp  la^d  districta,  etc,  and  proTidiDflr 
for  the  case  of  a  district  eitaated  partly  in  di£Eerent  eoonttea,  wairanta 
most  be  presented  to  the  Board  of  Sapervisora  of  the  aeveral  ooimfciea 
in  which  the  iand  is,  and  each  Board  has  the  same  discretioa  with  re- 
spect to  warrants  drawn  npon  their  ooanty  as  has  the  Board  where  the 
whole  district  is  included  within  the  boundaries  of  obs  county.— Ckia- 
ner  vs.  Board  of  Supervisors 739 

See  Ikjunction  ;  Public  Lauds. 


TAXATION— The  franchise  of  a  corporation  is  taxable  property,  and  its  val- 
uation as  determined  by  the  Assessor  cannot  be  revised  by  the  courts. 
— San  Jose  Gas  Co.  vs  January 610 

Valuatiok— The  method  of  arrivinf?  at  the  valuation  of  taxable  property 
is  for  the  Assessor  to  determine.  If  he  errs  in  his  judgment  the  rem- 
edy is  by  application  to  the  Board  of  Equalization  for  relief. — Id. 

iNJUNonoM— lojunction  will  not  lie  to  restrain  the  collection  of  a  tax, 
portion  of  which  is  leyal,  where  plaintiff  has  not  paid  such  portion.— 

Stbbkt  Mains — In  determining  the  value  of  street  mains  owned  by  a  gaa 
company,  the  Assessor  estimated  the  co«t  of  digging  trenches,  laying 
pipes,  making  connections,  etc.,  and  added  the  same  to  the  estimatsd 
cash  value  of  the  mains :  Held,  proper,  as  the  mains  so  laid  in  the 
ground  for  the  purpose  for  which  they  were  used  were  of  more  value 
than  if  they  were  not  so  laid. — Id. 

Gas  Franchisb— In  estimating  the  value  of  plaintifiTs  franchise,  the  As- 
sessor estimated  the  combined  aggregate  market  value  of  the  shares  of 
the  capital  stock  of  the  corporation  owned  by  shareholders,  and  from 
that  agi^regate  deducted  the  combined  aggregate  value  of  aU  the  taxa- 
ble property  of  the  corporation,  including  real  estate  and  improve- 
meuts  thereon,  personal  property,  money,  and  street  mains:  Held, 
proper. — Id. 

Double  Taxation— To  awess  a  corporation  for  all  of  the  property  of 
every  kind  owned  by  it,  including  its  franchise,  and  individual  stock- 
holders for  the  respective  shares  of  stock  held  by  them,  is  double  tax- 
ation.—Burke  vs.  Badlam 571 

To  assess  to  savings  banks  all  of  their  property,  including  all  moneyadepos- 
ited  with  them  by  depositors,  and  also  to  the  depositors  the  respective 
sums  of  money  deposited  by  them,  is  double  taxation. — ^Id. 
If  all  the  corporate  property  of  a  corporation  is  assessed  to  it,  and  the  tsx 
thereon  paid,  it  would  be  taxing  the  same  property  twice  to  impose  a 
tax  upon  the  stockholders  for  the  proportionate  amount  of  shares  held 
by  each,  as  the  property  rights  of  a  stockholder  are  confined  to  the 
property  held  by  the  corporation. — ^Id. 

Corporation  Stock— The  stock  of  a  corporation  consists  of  its  franchise 
and  such  other  property  as  the  corporation  may  own. — Id. 
When  such  franchise  and  other  property  is  assessed,  the  stock  ia  aaaesaed. 
When  the  property  of  a  corporation  is  assessed  to  it  and  the  tax  paid, 
the  payment  is  by  the  stockholders. — Id. 

DuTT  TO  1*AT  Tax— A  party  whose  duty  it  is  to  pay  a  tax  on  real  estate 
cannot  strengthen  his  title  by  failing  to  pay  and  purchasing  at  the  tax 
.  ^e.— Chisty  vs.  Fisher. 698 

TiN^NT  IN  ComcoN — A  tenant  in  common  has  a  right  to  assume  that  the 
posaessiofr-oThis  co-tenant  is  his  possession  until  informed  to  the  con- 
trary, either  by  expres:i  notice  or  by  acts  and  declarations  equivalent 

to  notice.— Aguirre  vs.  Alexander T9S 

A  mere  adverse  holding  and  claim  of  the  title  by  one  tenant  fai  common 
does  not  constitute  an  ouster  uf  his  co-tenant. — Id. 

See  Ejectment;  Mortgage;  Reoexvsrs  ;  Trust  and  Tbubtus. 

TENDER— Tender  of  a  deed  in  pursuance  of  a  contract  to  convey  a  perfect 
title  is  insufficient  if  there  ia  a  prior  mortgage  unsatisfied  and  mudia- 

charged.— Hoeckel  vs.  Reese tt7 

See  Deed. 
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XfiREATENlNG  LBTTERS—A  threat  made  to  induceappdlanttodismifls 
as  appeal  is  a  threat  made  with  intent  to  extort  property  from  another. 
— People  va.  Cadman 98 

To  constitute  the  crime  of  sending  a  threateoing  letter  with  intent  to 
extort  money  or  other  property,  it  is  indispensably  necessary  for  the  let- 
ter so  sent  to  be  subscribed  by  the  person  sending^  it. — ^Id. 

An  information  charging  accused  with  having  sent  a  letter  threaten- 
ing to  expose  to  disgrace  the  person  to  whom  sent,  with  intent  to  in- 
duce him  to  dismiss  an  appeal,  though  it  appears  that  such  letter  was 
subscribed  by  another  person,  is  sufficient. — Id. 

XITLE — Intbudeb— A  mere  intruder  into  the  possession  of  land  acquires  no 

property  in  the  land  as  against  Che  owner. — Pancoast  vs.  Pancoast. . .  271 
vhere  the  owner,  in  consideration  of  a  release  of  a  portion,  executed  a 
conveyance  in  fee  for  the  remainder,  the  property  so  acquired  by  the 
intruder  was  under  the  conveyance. — Id. 
If  the  intruder  was  unmarried  at  the  time  of  the  intrusion,  but  married 
at  the  date  of  the  execution  of  the  conveyance,  the  propercy  so 
acquired  is  cominunity  property. — Id. 

Priob  Mobtoagk — Where  a  purchaser  takes  a  deed,  with  information 
at  the  time  that  a  prior  mortgagee  or  trustee  of  a  prior  trust  deed  has 
released  the  property  from  the  mortgage  or  trust  without  payment  of 
the  notes  secured,  or  their  surrender  or  express  authority  from  the 
holder  of  such  notes,  such  purchaser  will  take  the  property,  subject 
to  any  equitable  right  of  the  holder  of  the  notes,  to  secure  the  pay- 
ment of  which  the  prior  mortgage  or  trust  deed  was  executed. — Con- 
necticut Gen.  L.  Ins.  Co.  vs.  Eldredge 802 

Acts  Enube  f o  Benefit  of  Gbanteb— In  an  action  for  meney  had  and 
received,  defendant  perfected  his  title  to  a  tract  of  outside  lands  in 
San  Francisco,  sold  a  portion  of  the  tract  to  the  city  for  a  park,  an 
award  therefor  was  made  to  him  luid  the  amount  paid :  Held,  that 
the  acts  of  defendant  in  perfecting  the  title  enured  to  the  benefit  of 
his  grantees,  he  having  disposed  of  portions  of  the  tract  before  that 

time. — Howard  vs.  Donohue 882 

The  plaintiff,  claiming  under  one  of  said  grantees,  could  not  recover  in 
this  action  his  proportion  of  the  award  without  paying  his  proportion 
of  the  costs  incurred  by  defendant  in  perfecting  the  title  to  the 
tract —Id. 
As  defendant  did  not  receive  the  portion  of  the  award  due  the  grantor 
of  plaintiff,  the  latter  could  not  recover  in  this  action  for  money  had 
and  received."— Id. 

Bt  Posbession— Possession  which  is  not  adverse  is  insufficient  to  put  a 

party  on  inquiry. — McNeil  ve.  Polk 666 

A  parcy  is  not  affected  by  a  claim  not  hostile  to  the  title  which  he  is 
about  to  purchase. — Id. 

SeeCoNTBAor;  Ejectment;  Equity;  Executobs  and  Adminibtbatobb ; 
Estoppel;  Fobeolosube;  Fbaud;  Mobtoaoe;  Publio  Lands; 
Tbust  and  Tbubtees  ;  Tosehitb  Gbant. 

TRIAL  BY  JURY— See  Equwt. 

TRUST  AND  TRUSTEES— Defendant,  in  consideration  of  the  conveyance 
of  an  incumbered  estate,  covenanted  that  he  would  pay  off  the  in- 
debtedness out  of  the  estate,  and  if  any  money  or  land  remained  after 
payment  of  the  indebtedness,  he  would  convey  part  thereof  to  parties 
named  in  the  covenant:  Held,  that  a  trust  was  created,  and  the  bene- 
ficiaries named  in  the  covenant  acquired  an  estate  in  the  land  to  the 
extent  of  one-fifth  interest,  contingent  upon  the  sale  of  all  the  lands, 
and  upon  the  sufficiency  of  the  lands  to  pay  the  debts.— Janes  vs. 
Throckmorton 242 

Title — ^During  the  trusteeship,  defendant,  as  the  result  of  certain  judicial 
proceedings  and  compromises,  and  by  mortgaging  the  estate,  acquired 
a  conveyance  to  himself  from  lien  holders,  etc.,  to  portions  of  the 
estate.  The  title  thus  acquired  by  him  inured  xo  the  beneficiaries  of 
the  trust,  in  the  proportion  of  one-fifth  interest — Id. 

Land  Changed  to  Monet— To  change  the  quality  of  land  to  money  there 
must  be  a  dear  intention  to  that  effect;  otherwise  the  property  retains 
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its  original  ohmr»cter.    A  mere  diacretknuury  power  of  MUing  pro- 
dtioes  no  such  effecL — Id. 

Pabtnxbship  Funds— Beal  estate  parchased  with  partnership  funds  and 
on  partnership  account,  the  title  being  taken  in  the  name  of  one  of  the 
l>artners,  is  partnership  property,  and  the  partner  in  whose  name  the 
title  stands  holds  it  in  trust  for  his  co-partners ;  and  while  such  trusr 
may  be  enforced  against  the  administrator  and  Heirs  of  the  partner,  it 
cannot  as  against  a  bona  fide  purchaser  from  the  heir  of  audi  partner. 
—McNeil  vs.  Polk 566 

Stockholders — The  property  of  a  corporation  is  held  by  it  in  trust  far 
the  stockholders,  who  are  the  beneficial  owners  of  it,  in  proportion  to 
.  the  amount  of  shares  held  by  each. — Burke  vs.  Badlam 572 

Taxation— The  Legislature  has  power  to  declare  that  property  held  in 
trust  shall  be  assessed  to  the  trustee.  The  ordinary  relation  of  debtor 
and  creditor  does  nut  exist  between  a  savings  bank  and  a  depositor. — 
Id. 

Sale  of  Lands— Where  plaintiffs  were  trustees,  and  were  authorized  to 
sell  to  defendants  certain  lands  under  an  agreement  entered  into  be- 
tween the  parties  that  they  were  to  sell  the  lands  and  fix  the  priees, 
defendants,  if  they  wished  to  purchase  specific  tracts,  must  purchaae 
according  to  the  prices  and  subdivisions  so  fixed  and  made.— Steinbacb 
vs.  Norwood 58S 

See  Fraud;  YosBMiTB  Grant. 
TURNPIKE  COMPANIES— A  turnpike  corporation  may  extend  its  t«nn 

of  corporate  existence  under  the  Code. — People  vs.  Pfister. 608 

It  has  a  right  to  collect  such  tolls  as  the  Board  of  Supervisors  may  au- 
thorize.—Id.  • 

(JNDERTAKINGS— Common  Law  Bond— Though  a  bond  given  to  procure 
release  from  attachment  does  not  conform  to  the  provisions  of  the 
statute,  yet,  if  it  conforms  to  the  principles  of  the  common  law,  a 
recovery  may  be  had  thereon,  as  upon  a  common  law  bond. — Smith 
vs.  Fargo 132 

Statutory  Bond — Where  a  statute  requires  a  bond  to  be  executed  in  a 
particular  form,  no  recovery  can  be  had  if  it  does  not  conform  to  it; 
out  if  the  statute  merely  prescribes  a  fgrm  without  making  a  prohibi- 
tion of  any  other,  a  bond  which  varies  from  it  may  be  good  at  common 
law.— Id. 
In  an  action  against  the  sureties  on  a  bond,  copied  in  the  complaint,  the 
recitals  in  the  bond  were  conclusive  against  defendants,  and  need  not 
be  specially  averred  or  proved  on  the  trial. — Id.  ^ 

See  Attachment;  Pleading. 
UNLAWFUL  DETAINER— The  demand  for  rent  due,  provided  for  in  Sec- 
tion  1161  of  the  Code  of  Civil  Procedure,  must  specify  a  time  for  com- 
pliance.—Keane  vs.  Gin  Gon 16S 

Two  separate  and  Independent  judgments,  the  one  against  the  tenant 
for  forfeiture  of  lease  and  for  damages,  and  the  other  against  the  sub- 
tenants for  restitution  of  the  premises,  cannot  be  rendered. — Ibnig  vs. 
Fitch S29 

VAN  NESS  ORDINANCE— Putting  a  fence  of  posts  and  two  boards  nailed 
on  them  on  three  sides  of  a  tract  of  land,  leaving  the  fourth  open  and 
without  any  natural  barrier  to  keep  cattle  in,  and  turning  a  pair  of 
oxen  on  the  land  on  several  occasions  for  a  few  days  at  a  time,  does 
not  constitute  an  "  actual  possession "  within  the  meaning  of  the 
Van  Ness  Ordinance.— Davis  vs.  Spring  Valley  Water  Works  Co. . .  1 
See  San  Francisco. 
VERDICT— A  juror  will  not  be  allowed  to  impeach  his  own  verdict.— Clark 

vs.  His  Creditors 546 

Bad  spelling  will  not  vitiate  a  verdict. — People  vs.  Sepulveda 688 

A  special  verdict  controls  where  the  general  verdict  is  inconsistent  there- 
with, and  it  is  error  to  give  judgment  in  accordance  with  such  a  gen- 
eral verdict. — Aguirre  vs.  Alexander 79t 

SeeFiNDiNOs. 
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VBRIFIOATION— A  stipuUiion  waiving  verification  of  an  answer  is  not  a 
waiver  of  the  effect  of  the  verification  of  the  complaint,  and  if  such 
answer  does  not  contain  any  specific  dental  it  is  insufficient. — ^Harney 

vs.  Porter 118 

A  verification  that  affiant  has  read  the  petition  and  knows  its  contents, 
"  and  that  the  same  is  tme  of  his  owo  knowledge  and  belief,"  is  not 
defective  on  account  of  the  words  "and  belief."— Seattle  Coal  and  T. 

Co  vs.  Thomas 199 

See  Plbadinos  ;  Practics  ;  Ihbolvknoy. 
VESSELS —Liability  of  Ownbrs— Where  a  vessel  owned  in  California  and 
employed  in  carrying  freight  between  San  Francisco  and  San  Diego, 
while  in  her  regular  trips  was  lost  with  all  her  freight  and  cargo, 
without  the  privity  or  knowledge  of  the  owner,  the  owner's  liability 
only  extends  to  his  interest  in  the  vessel  and  freight  then  pendinfr,  and 
not  for  the  value  of  the  goods  lost— Lord  vs.  Goodall  &  Co.  S.  S.  Co.  210 
See  Com  SBOE. 
VESTED  RIGHTS— See  Wateb  Rights. 

VIOLATION  OF  SEPULTURE— Violation  op  Sepolture— The  Act  of 
April  1, 1878,  p.  1050.  does  not  repeal  Section  290  of  the  Penal  Code, 
but  provides  for  a  different  offense.    Both  are  to  be  read  together. — 

People  vs.  Dalton 767 

BiiSDEMEANOB — The  use  of  vulgar,  profane  or  indecent  language  anywhere 
*,      within  the  presence  or  hearing  of  children,  in  a  loud,  boisterious  man- 
ner, is  a  misdemeanor. — Ex  parte  Foley 61 

Complaint— If  a  complaint  against  the  use  of  vulgar  language  omits  to  re- 
cite the  languaf^e  used  is  not  on  that  account  void,  objection  for  such 

omission  should  be  spocifically  taken.— Ex  part^  Foley 61 

The  complaint  that  defeodaot  ''did  use  vulgar  and  indecent  language 
within  hearing  of  children  "  in  a  loud  and  boisterous  manner,  willfully 
and  unlawfully,  is  sufficient  under  Section  415  of  the  Penal.  Code, 
without  stating  "  on  the  public  street  of  an  incorporated  town.*' — Ex 

parte  Foley 61 

A  complaint  for  misdemeanor  which  distinctly  charges  an  offense  in 
the  words  of  the  statute  is  sufficient.— Id. 

WAGON  KOAD— See  Patent  to  Land. 

"WAIVER— See  Vkbifioation. 

WATER  RIGHTS— Undbb  Patent— Plaintiff  obtained  a  patent  from  the 
United  States  for  land  after  defendant's  grantors  had  taken  the  neces- 
sary steps  to  appropriate,  and  were  in  the  active  prosecution  of  work 
necessary  to  appropriate,  for  mining,  agricultural  and  other  purposes, 
water  flowing  through  the  land  covered  by  plaintiff's  patent.  On 
completion  of  the  work,  the  right  of  defendant's  grantors  related  back 
to  tbe  commencemsnt  thereof  ;  that  they  acquired  a  vested  right  to 
the  water  prior  to  the  issuanfte  of  plaintiff's  patent,  and,  under  the 
Act  of  Congress  of  Julv  23,  1866,  ffranting  the  right  of  way  to  ditch 
and  canal  owners  over  the  public  lands,  plaintiff  could  not  restrain 
the  defendant  from  diverting  the  water.— Osgood  vs.  El  Dorado  W. 

D.  Co 471 

There  is  no  authority  conferred  by  statute  upon  private  corporations  to 
condemn  water  that  rises  or  flows  in  its  natural  course  on  toe  land  of  a 
private  individual  for  the  purpose  of  supplying  a  t«wn.— St.  Helena 

Water  Co.  vs.  Forbes 776 

Water  Rates  to  be  Fixed  by  Supervisors- The  Constitution  of  1849 
reserved  to  the  State  the  power  of  altering  or  repealing  laws  in  refer- 
ence to  corporations.  Such  law  entered  into  the  contract  between  the 
State  and  the  petitioner,  and  became  a  part  of  it.  Such  power  of 
alteration  or  amendment,  however,  must  be  reasonably  exercised. 
The  vested  rights  of  corporations  in  such  cases  are  as  sacred  as  those 
of  others.  But  the  Act  changing  the  mode  of  fixing  the  rates  to  be 
charged  by  the  petitioner  did  not  impair  any  vested  right  of  .property 
acquired  under  the  Act  of  1858.  The  privilege  given  to  petitioner  by 
the  Act  of  1858,  of  participating  in  the  selection  of  Commissioners  to 
fix  the  rates  to  be  charged  for  water,  was  subordinate  to  the  power 
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resarred  by  the  State  for  ngnlatiDg  the  mbject,  and  the  priTJlegv  of 
petitioner  wm  subject  to  any  laws  which  might  snbseqnently  be 
passed  by  the  State  in  the  exerdae  of  its  power  of  r^nlation.  Being 
a  goyernmental  power,  the  Legislature  could  not  grant  it  away. 
Changing  the  agents  by  which  a  thing  is  to  be  done,  which  a  corpora- 
Uon  is  entitled  to  have  done,  does  not  interfere  with  the  enjoyment  of 
the  right  to  have  the  thing  done.  The  privilege  of  participating  in 
the  selection  of  agents  to  fix  the  rate  formed  no  part  of  the  contract 
between  the  State  and  the  petitioner:  Held,  accordingly,  that  when 
the  State,  by  the  constitutional  amendment  of  1879,  and  the  Act  of 
1881,  in  pursuance  tbereof ,  took  away  from  the  petitioner  the  privilege 
of  participating  in  the  selection  of  public  acrents  to  perform  the  duty, 
under  its  chapter,  of  fixing  water  rates,  it  did  not  interfere  with  any 
of  the  vested  rights  of  petitioner;  and  the  exercise  of  its  power  in  that 
respect  cannot  be  regarded  as  an  unconstitutional  act,  within  the  pro- 
hibition of  the  Constitution  of  the  United  States. — Spring  Valley  W. 

W,  Co.  vs.  Board  of  Supervisors 614 

See  Constitutional  Law  ;  Dbbd  ;  Mandamus  ;  San  Francisco. 

WILL — Capacitt  to  Make— It  cannot  be  said  as  a  rule  of  law  that  because 
a  man  is  a  druokaid  he  is  of  unsound  mind,  so  as  to  be  incapacitated 

from  making  a  will.— Johnson  vs.  Bice 104 

Whether  his  mebriety  has  bad  the  e£Fect  of  rendering  him  incapable, 
either  permanently  or  temporarily,  covering  the  time  of  making  the 
will,  is  a  question  of  fact  for  the  jury. — Id. 
Where  it  appeared  that  the  testator  had  been  by  the  Probate  Court  ad- 
judged incum potent  and  placed  under  guardianship,  and  it  was  claimed 
that  such  adjudication  was  conclusive  on  the  point  that  he  was  inca- 
pable of  making  a  will:  Held,  under  Section  40  of  the  Civil  Code,  that 
the  adjudication  was,  as  to  lack  of  testamentary  capacity,  only  prima 
facie  evidence,  and  that  the  Court  below  was  correct  in  hearing  evi- 
dence  as  to  his  restoration  to  capacity  at  the  time  the  will  was  made. 
— Id. 

Sufficient  Execution— Where  a  question  arose  as  to  whether  a  witness 
to  a  will  knew,  when  he  became  a  witness,  that  it  was  to  a  will,  and  it 
appeared  that  the  first  he  knew  of  it  was  that  the  testator  came  to  his 
place  of  business  and  asked  him  to  go  and  witness  his  signature,  with- 
out saying  anything  about  a  will ;  that  they  then  went  to  the  scriv- 
ener who  had  drawn  the  p&per ;  that  testator  then  and  there  signed 
it,  and  asked  the  witnesses  to  witness  it ;  that  they  thereupon  aigoed 
as  witnesses,  the  other  witnesses  knowing  it  to  be  a  will ;  Uiat  the 
scrivener  then  asked  the  testator  if  the  paper  was  his  will,  and  he 
answered  ^'yes;"  and  that  the  whole  time  occupied  in  the  transaction 
at  the  office  of  the  scrivener  did  not  exceed  five  minutes :  HUd,  that 
the  whole  interview  between  testator,  scrivener  and  witnesses  was 
one  transaction  ;  that  as  part  thereof  the  testator  declared  to  the  wit- 
nesses that  the  paper  was  bis  will,  and  that  the  execution,  in  respect  to 
being  before  witnesses,  was  sufficient. — Id. 

Effect  of  Mabbiaoe — A  subsequent  marriage  operates  as  a  revocation 
of  a  precedent  will. — Morgan  vs.  Ireland 200 

Chabitableness — Property  may  be  devised  or  bequeathed  in  trust  for 
charitable  uses,  where  the  testator  leaves  legal  heirs,  only  to  the  ex- 
tent of  one-third  of  his  estate — ^the  word  "estate"  meaning  the  gross 
estoteof  tesUtor.— Estate  of  Hinckley 381 

PretebmittenT  Child — If  a  will  does  not  disclose  an  intentional  omi^on 
of  a  pretermittent  child  it  is  entitled  to  share  in  the  estate  of  its 
mother.  —Estate  of  Wardell 431 

'*  Child"  includes  all  children  upon  whom  has  been  conferred  capacity  of 
inheritance. —Id. 

Tbstimont— A  witness  to  a  will  who  had  no  recollection  of  the  circum- 
stances attending  its  execution,  but  who  recognised  the  signatures, 
may  be  properly  asked  if,  taking  into  consideration  his  recognition  of 
the  signatures,  it  was  his  belief  that  the  paper  was  signed  and  exe- 
cuted as  a  will— Estate  of  Gharky 561 

PRIOB  Will— The  execution  of  a  prior  will  has  no  bearing  upon  the  ques- 
tion of  the  execution  of  a  subsequent  will,  if  the  testator,  at  the  tiass 
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of  the  execation  of  such  subsequent  will,  is  of  eouud  and  diciKwing 
mind. — Id. 
See  Chabitablb  Uses  ;  Equitt;  Estates  of  Deceased  Persons  :  Hetfi; 
Probate  Pbooedubb. 
WRIT  OF  PROHIBITION— The  office  of  the  writ  of  prohibition  is  to  r&^ 
strain  subordinate  courts  and  inferior  judicial  tribunals  from  exceed- 
ing their  jurisdiction. — Keniield  vs.  Weil , 4yO 

The  Legislature  has  no  power  to  extend  the  operation  of  the  wHt  of  pro- 
hibition to  boards  or  officers  exercising  miniateral  functions.-    Id. 
The  writ  of  prohibition  will  not  be  issued  to  a  ministeral  officer.  —L? 

Conte  vs.  Town  of  Berkeley _  585 

Prohibition  will  not  issue  to  restrain  the  lower  Court  frcjmp'oiiei'Uini^  m 
the  trial  of  a  cause,  pending  the  determination  of  an  appeal  f  rkim  an 
order  refusing  to  dissolve  a  temporary  injunctiun  issued  in  th&  aotioo. 

— Bliss  vs.  Superior  Court , , .     7U4 

See  Injunction;  Mandamus. 
WRIT  OF  RESTITUTION— See  Contempt  ;  Unlawful  Detaineis, 
WRITTEN  INSTRUMENTS— The  construction  of  written  instrumetitB  m  a 
matter  of  law  for  the  Court,  and  not  of  fact  for  the  jury,  uolQ'^a  when 
the  meaning  and  coDstruction  are  doubtful,  and  depend  on  €.\trinaic 

evidence. — ^Aguirre  vs.  Alexander 71*?> 

Where  a  person  executed  two  instruments,  one  in  the  name  *'  Perre," 
the  other  on  the  name  of  "Perez,'*  and  there  was  evidence  that  Ixith 
names  reprejtented  one  and  the  same  person,  the  identity  of  tht»  naimei^ 
being  established,  the  instruments  were  held  to  be  executed  by  the 

same  person. — Sherman  vs.  McCarthy ....  719 

See  Deed  ;  Mabbied  Woman  ;  Mobtoaoe. 


YOSEMITE  GRANT— YosBMiTE  Vai^lbt  Geant  and  Mabiposa  Bh;  TuEf 
Gbove — The  State  of  California  holds  the  Yosemite  Valley  and  Mari* 
posa  Big  Tree  Grove  in  trust,  subject  to  the  condition  of  the  OoTAm- 

meut  Grant. — Ashbumer  vs.  People , .    S9fj 

The  management  of  the  property  was  entrusted  to  the  Governor  of  the 
State  and  eight  commissioners,  to  be  appointed  by  the  Executive,  i^tirl 
the  State  cannot  commit  the  management  to  any  other  board,  nor  con- 
trol the  Executive  in  making  the  appointments,  but  it  may  st^t  ^  rea- 
sonable limitation  on  the  time  a  commissioner  shall  hold  his  officer-  -  Iii 


ERRATA  TO  VOL.  VII. 


At  page  704— Prohibition  will  not  "live,"  read  lie. 

At  page  22,  first  syllabus,  for  "suit"  of  execution  read  tprit. 

At  page  111,  fourth  line  of  syllabus,  for  "  award  "  read  answer. 

At  page  233,  fourth  line  of  syllabus,  for  "  aocepted  "  read  excepted. 

At  page  270,  firut  line  of  second  syllabus,  for  "  improved  "  read  unimpr*ttrti^ 

At  pages  367-362  (noted). 
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